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GARNISHMENT— SERVICE,  «  ««• 

[Special  Term,  January,  1858.] 

*Charlbs  Conahan  V.  Thomas  Culltn. 

A  person  or  corporation  to  be  served  as  garnishee  must  be  within  the  county  in 
which  the  order  of  attachment  is  executed.  It  is  not  sufficient  to  serve  the 
agent  of  a  cori>oration,  located  elsewhere,  but  doing  business  by  an  agency  in 
the  county  in  which  the  action  is  brought. 

This  was  an  action  to  recover  9411.49  upon  a  promissory  note,  and 
upon  a  judgment;  an  order  of  attachment  had  been  issued  and  garni- 
shees served  with  process. 

A  motion  was  made  for  a  rule  against  the  City  Insurance  Company, 
ot  Cincinnati,  and  the  Washington  Union  Insurance  Company,  of  Cleve- 
land, to  show  cause  why  an  attachment  should  not  issue  to  compel 
answers  to  the  interrogatories  filed  against  them  as  garnishees.  The 
order  of  attachment  was  directed  to  the  sherifi  ot  Hamilton  county. 
The  return  was,  **Served  the  City  Insurance  Company,  of  the  city  of 
Cincinnati,  garnishee,  by  leaving  a  copy  of  this  writ  and  notice  with  N. 
Gregory,  secretary  ot  said  company,  personally,  and  the  Washington 
Union  Insurance  Company,  ot  the  city  of  Cleveland,  garnishee,  by 
leaving  a  copy  ot  this  writ  and  notice  with  George  W.  Copelan,  agent 
for  said  company,  personally.'* 

G.H.  Hilton,  for  plaintiff.    . 

Heynes,  Todd  &  Lytle,  for  delendants. 

Gholson,  J. 

A  person  or  corporation  to  be  served  as  garnishee  must  be  within 
the  county  in  which  the  order  of  attachment  is  executed.  The  provi- 
sion for  the  seivice  of  garnishees  does  not,  like  that  for  the  service  of  a 
summons,  allow  a  service  on  the  agent  of  an  insurance  company  located 

*  Cited,  in  Rocke  v.  Raney,  9  Re.  617,  but  held  inapplicable  because  the 
requirem'ent  that  the  plainti£F  shall  resort  to  the  place  of  residence  of  the  gar- 
nishee, can  not  apply  to  a  person  or  company  having  no  residence  within  the  state. 
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elsewhere,  but  doing  business,  by  an  agency,  in  the  county  in  which 
the  action  is  brought. 

To  authorize  a  service  on  the  Cleveland  company,  an  order  ol  an 
attachment  should  be  issued  to  the  county  oi  Cuyahoga.  The  same 
reason  which  would  allow  an  action  to  be  brought  against  an  insurance 
company  in  the  county  in  which  it  has  an  agency,  does  not  apply  to  the 
service  of  an  order  of  an  attachment.  The  provisions  of  the  code  on  the 
subject  are  difiFerent.  Code,  Sees.  67,  200,  201.  [Sees.  6045,  5530,  5634, 
Rev.  Stat.] 

The  motion  as  to  the  first  named  company,  granted;  as  to  the 
second,  overruled. 


2  5*8  TAXATION— EXEMPTION. 

[General  Term,  January,  1858.] 

Matlack  et  al.,  Trustees,  v.  Jones,  Auditor,  et  al. 

1.  By  the  act  of  March  12,  1863,  no  exemption  from  taxation  is  granted  to  land» 

purchased  by  a  church  corporation,  in  contemplation  of  the  erection  of  a 
church  edifice  thereon. 

2.  Such  exemption  is  restricted  to  the  grounds  attached  to,  and  necessary  for  the 

proper  occupaucy,  use  and   enjoyment  of  houses  in  present,  actual  and  exclu. 
sive  use,  for  public  worship.    It  does  not  extend  to  houses  in  progress  of  erec 
tion,  and  unused. 

3.  Under  the  act  of  April  10, 1856  (Sec.  5848,  Rev.  Slat.),  the  common  pleas  and  su- 

perior courts  have  jurisdiction  to  enjoin  the  illegal  levy  or  the  collection  of 
taxes  illegally  assessed. 

4.  Acts  of  the  legislature  regarding  taxation  are  to  be  construed  by  first  ascertain- 

ing the  intent  of  the  legislature,  and  then  the  subject  of  taxation  considered 
in  direct  reference  to  the  law.  Words  are  used  in  their  popular  acceptation 
without  limiting  or  extending  the  obvious  significance  of  ordinary  terms. 

Proceeding  in  error  to  reverse  a  judgment  rendered  against  the 
plaintiffs,  at  a  special  term  in  May,  1857. 

The  plaintiffs,  a  religious  society,  incorporated  by  a  law  ol  this 
state,  tiled  their  petition  in  special  term,  asking  the  intervention  of  the 
court,  to  restrain  the  delendants  from  selling  certain  real  property 
belonging  to  the  plaintiffs,  which,  it  was  alleged,  bad  been  illegally 
assessed  tor  taxation,  and  returned  delinquent  on  the  duplicate  for  the 
year  1856.  The  ground  upon  which  relief  was  asked  was  that  the 
property  about  to  be  sold  for  taxes  was  exempted  by  law  from  taxation, 
as  it  was  held  for  religious  purposes,  and  none  other.  To  establish 
their  right  to  exception,  from  the  general  rule,  it  was  alleged  that,  on 
February  1,  1858,  the  plaintiffs  purchased  a  lot  ol  land  in  Cincinnati, 
intending  to  build  thereon  a  house  for  public  worship;  but  afterward, 
finding  they  held  more  ground  than  was  necessary  lor  that  purpose,  they 
sold  a  part  of  it  for  a  lemale  seminary,  which  is  now  occupied  for  that 
object.  No  profit  on  the  original  purchase  was  derived  from  the  sale, 
the  proceeds  thereof  enabling  the  plaintiffs  to  pay  the  debt  due  lor  the 
original  purchase;  the  remaining  part  of  the  lot  was  reserved  and  held 
pursuant  to  the  purpose  which  first  induced  the  plaintitts  to  buy  it. 
Soon  afterward,  the  trustees  proceeded  to  obtain  funds,  by  subscription* 
to  erect  a  church  upon  the  premises,  and  employed  an  architect  to  pre- 
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pare  plans,  but  did  not  commence  the  cunstructicTn  ol  their  church 
edifice  until  the  taxes,  if  properly  levied,  had  become  due;  the  delay 
being  occasioned  by  the  inability  of  the  society  to  raise  the  requisite 
lunds,  though  it  always  has  been  their  intention  thus  to  improve  and 
appropriate  the  property. 

It  is  claimed  that  the  lot  ought  not  to  have  been  taxed,  although 
the  same  had  not  been  used  for  religious  purposes;  inasmuch,  as  the 
original  purpose  was  clearly  manifested  by  the  actual  commencement  ol 
the  building  lor  the  intended  house  of  worship,  a  short  time  before  the 
petition  was  tiled,  on  which  the  work  was  then  in  progress. 

The  plaintifls  prayed  for  a  restraining  order  to  prevent  the  sale, 
and  for  a  decree  declaring  the  tax  to  have  been  illegally  assessed. 

A  provisional  injunction  was  allowed,  and  the  delendants  having 
demurred,  the  whole  case  was  submitted  to  one  ol  the  judges  in  special 
term,  who  sustained  the  demurrer,  and  ordered  the  petition  to  be 
dismissed. 

R.  D.  &  J.  H.  Handy,  for  plaintifls. 

Ferguson  &  Long,  lor  delendants. 

Storer,   J. 

We  are  asked  to  reverse  the  judgment  rendered  at  special  term, 
upon  the  general  ground  that  the  plaintifls  were  entitled  to  the  relief 
they  sought  in  their  petition. 

A  preliminary  question,  directly  involving  our  jurisdiction,  under 
the  decision,  in  Cincinnati  Gas  Light  &  Coke  Co.  v.  Bowman,  12  Re.  147 
(1  Han.  289),  would'  have  presented  itself,  had  not  the  legislature,  by 
the  act  ol  April  10.  185(5,  53,  O.  L.  178.  [Sec.  5848,  Rev.  Stat.]  expressly 
conferred  upon  the  several  courts  full  power  to  restrain  the  auditor 
and  treasurer,  in  all  cases  where  the  tax  is  alle6:ed  to  have  been  illegally 
assessed. 

The  proposition  we  are  asked  to  consider  is,  do  the  plaintifls 
exhibit  any  legal  claim  to  be  exempted  from  taxation  ? 

We  need  not  say  that  the  very  term '*  exempt  ion,'*  presupposes  a 
liability,  unless  the  right  assumed  is  established,  and  that,  consequently, 
the  property,  of  every  description,  belonging  to  individuals  or  corpora- 
tions, whether  public  or  private,  eleemosynary  or  lay,  may  be  subjected 
to  taxation;  nor  can  it  be  necessary  to  restate  the  general  proposition, 
that  the  sovereign  power  alone  can  make  exceptions  to  the  ordinary 
rule,  and  when  ihey  are  made  they  must  be  strictly  confined  within  the 
limitation  prescribed. 

We  take  it  lor  granted  there  can  be  no  constructive  or  implied  ex- 
ceptions unless  the  subject  is  a  mere  incident  ot  the  property  excepted ; 
nor  can  we  be  required  in  ascertaining  what  is,  or  what  is  not  included 
within  the  terms  of  the  law,  to  depart  Jrom  the  ordinary  mode  by 
which  the  meaning  ot  the  law  makers  is  determined. 

The  principles  upon  which  questions  relating  to  taxation,  have 
been  decided  are  clear  and  simple.  The  meaning  of  the  legislature 
is  first  ascertained,  and  the  subject  ol  taxation  then  considered  in  direct 
reference  to  the  law;  words  are  used  in  their  popular  acceptation,  and 
there  is  no  effect  either  jlo  limit  or  extend  the  obvious  signification  of 
ordinary  terms.  Kendrick  v.  Farquhar,  8  Ohio,  189,  Cincinnati  College 
V.  State.  19  Ohio,  110;  see  the  cases  collected  in  Blackwell  on  Tax 
Titles.  481. 
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It  is  alleged  by  the  plaintitis  that  their  property  is  reserved  from 
taxation,  by  Art.  12  ol  Sec.  2  of  the  constitution,  as  well  a3  the  provi- 
sion of  the  act  of  March  12,  1853,  amending  that  of  April  13,  1852. 
Swan  924.  [Sec.  2732,  Rev.  Stat.]  The  article  of  the  constitution  pro- 
vides that  **laws  shall  be  passed  taxing,  by  a  uniform  rule,  all  moneys, 
credits,  etc.,  and  all  real  and  personal  property,  according  to  its  true 
value  in  money;  but  burying  grounds,  public  school  houses,  houses 
used  exclusively  tor  public  worship,  institutions  of  purely  public  charity, 
public  property  used  exclusively  for  any  public  purpose,  etc.,  may  by 
general  laws,  be  exempted  from  taxation.'*  Power  was  thus  conferred 
on  the  legislature  to  reserve  certain  classes  of  property,  but  the  abso- 
lute right  was  asserted  to  tax  every  species  of  property,  by  whomsoever 
owned,  and  i«.  was  not  their  duty,  under  all  circumstances,  to  make  the 
reservation — they  might  exercise  the  authority  or  not,  as  they  should 
deem  it  just  and  consistent  with  the  higher  claim  of  the  government — 
the  law  in  which  the  reservation  should  be  made,  being  always  subject 
to  alteration  and  repeal. 

The  statute  of  1852,  [Swan  901,  Sec.  3^]  which  was  amended  in 
1858,  provides  that ''all  public  school  houses,  and  houses  used  exclu- 
sively for  public  worship,  the  books  and  furniture  therein,  and  the 
grounds  attached  to  such  buildings,  necessary  to  their  proper  occupancy, 
use  and  enjoyment  ot  the  same,  and  not  leased,  or  otherwise  used,  with 
a  view  to  profit — all  lands  used  exclusively  as  grave-yards,  or  grounds 
for  burying  the  dead,  except  such  as  are  held  by  any  person  or  persons, 
company  or  corporation,  with  a  view  to  profit,  or  for  tht  purpose  of 
speculation  in  the  sale  thereof  '*  shall  be  exempt  from  taxation.  Other 
clauses  of  the  act  refer  to  property  belonging  to  the  general,  state  or 
municipal  governments;  and  where  it  was  so  held  by  the  latter,  the 
same  limitations  are  annexed  as  those  which  attach  to  the  first  class  of 
exceptions.  From  these  provisions,  it  would  appear,  that  it  |Was  not 
intended  to  exempt  the  property  of  any  religious  society,  or  literary 
institute,  unless  actually  used  and  occupied  for  religious  or  literary  pur- 
poses. Houses  of  public  worship,  and  such  additional  grounds  con- 
nected with  them,  as  are  necessary  to  their  use,  occupation  and  enjoy- 
ment, are  expressly  reserved ;  and  this  would,  doubtless,  include  a  liberal 
quantity  of  adjacent  land,  for  such  purposes,  as  may  be  essential  to  its 
convenience  and  protection,  but  a  vacant  lot,  purchased  in  contemplation 
of  its  use  for  the  future  erection  ot^a  church,  or  the  interment  of  the 
dead,  cannot  be  within  the  legal  reservation,  until  the  purpose  for  which 
it  is  alleged  to  have  been  acquired  is  apparent,  by  its  actual  use  for 
strictly  religious  objects. 

In  former  times,  no  church  or  churchyard  was  regarded  as  bearing 
a  religious  character,  until  both  were  solemnly  dedicated  to  pious  use; 
and  the  publicity  of  the  act  not  only  establish  their  claim  to  sanctify, 
but  gave  notoriety  to  the  fact  that  the  worship  of  the  living,  and  the  quiet 
repose  of  the  dead,  would  be  alike  protected,  within  the  walls  of  the  one, 
or  beneath  the  soil  of  the  other.  Our  law  requires  no  such  ceremony ; 
but  it  does  demand  some  clear  and  unequivocal  evidence,  by  which  the 
real  intention  of  those  who  assume  to  set  apart  property  for  religious 
uses,  shall  be  manifested ;  and  in  applying  this  rule,  it  is  but  the  ordi- 
nary principle  which  gives  effect  to  every  public  dedication,  when  the 
right  to  its  enjoyment  is  called  in  question. 


SUPERIOR  COURTS. 


Matlack  v.  Jones. 


The  property  now  sought  to  be  exempted,  was  acquired  by  the 
plaintiffs  in  1858.  Whether  the  fee  was  conveyed  to  the  corporate  body, 
or  held  in  trust  tor  its  use,  does  not  appear  from  the  pleadings;  nor  does 
it  appear  at  what  time  the  title  was  acqqired  by  the  church,  nor  what 
title  they  now  possess;  but,  it  is  admitted,  a  portion  of  the  lot  was  sold, 
and  the  residue  remained  vacant  and  unoccupied  until  I85t),  when  the 
erection  of  the  church  edifice  was  commenced.  In  the  interval,  the 
property  was  practically  withdrawn  from  taxation,  and  the  burden, 
which  would  have  been  imposed  4ipon  it,  under  ordinary  circumstances, 
was  borne  by  others. 

This  state  of  facts  presents  an  interesting  question,  though  its  solu- 
tion may  not  be  difficult. 

The  reason  why  property  appropriated  for  religious  objects  is  ex- 
cepted from  taxation  is  obvious.  It  is  that  an  edifice,  or  a  burial 
ground,  erected  or  acquired  by  the  contributions  or  grants  of  christian 
people,  and  devoted  to  the  worship  of  God,  or  the  interment  of  the  dead, 
should  be  released  trom  the  ordinary  burdens  of  the  government,  more 
especially  as  there  is  no  private  interest  in  the  corporation,  except  to 
protect  the  common  estate  from  being  perverted  to  other  than  its  legit- 
imate uses,  or  destroyed;  and  the  idea  ot  a  church  structure  must 
include  all  the  appurtenances  necessary  to  its  proper  enjoyment,  whether 
it  shall  be  adjacent  ground,  like  the  glebe  oi  the  established  church  in 
England,  or,  perhaps,  a  parsonage  or  a  rectory;  but  where  there  is  no 
such  building  in  being,  and  none  is  in  progress  of  erection,  it  is  difficult 
to  understand  on  what  principle  exemption  can  be  claimed  lor  land,  part 
of  which  has  already  been  sold,  as  the  residue  might  have  been,  without 
any  perversion,  on  the  part  of  the  plaintiffs,  oi  any  existing  trust. 

It  we  could  suppose,  without  violence  to  the  statute,  when  a  lot  is 
purchased  by  a  religious  society,  and  preparations  are  speedily  or  within 
a  reasonable  time,  made  to  build  a  house  of  worship,  and  the  building 
is  actually  in  progress  of  erection  when  the  tax  is  assessed,  that  the  ex- 
emption might  properly  apply,  in  such  a  case,  the  work  must  not  be 
delayed,  in  its  inception,  nor  cover  a  series  ot  years  in  its  completion. 
A  mere  intention,  however,  in  good  faith,  it  may  have  been  entertained, 
to  appropriate  the  property  at  some  future  period,  to  religious  purposes, 
can  not  give  a  present  character  to  the  property  itself,  other  than  it 
would  bear  if  owned  by  an  individual,  and  he  had  resolved  to  dedicate 
it  to  relig>ious  purposes,  but  had  never  legally  accomplished  his  determi- 
nation by  grant  of  the  estate. 

There  must  be  an  occupation  ot  the  land,  consistent  with,  and  sig- 
nificant of  the  purpose  lor  which  it  is  intended  it  shall  be  enjoyed;  until 
which  it  can  not  be  maintained  that  it  is  set  apart  for  pious  uses. 

On  any  other  view  of  the  question,  the  trustees  ot  a  religious  society 
might  purchase  the  most  desirable  city  property,  hold  it  lor  years  with- 
out improvement,  and,  if  it  should,  meanwhile,  increase  in  value,  dis- 
pose of  it,  reaping  the  benefit  of  the  speculation,  without  having  paid  a 
dollar  to  the  public  treasury  to  sustain  the  government,  which  has 
protected  the  property  from  injury  and  enabled  the  owners  to  acquire 
as  well  as  to  alien  it;  nay,  further,  if  ever  there  should  be  such  a  case, 
a  religious  body,  already  possessed  ot  a  church  edifice  might  be  desirous 
to  erect  a  new  and  more  commodious  building,  and,  in  anticipation  ot 
such  event,  purchase  another  location  for  the  prospective  edifice,  and 
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on  the  theory  of  the  plaintifls,  the  newly  acquired  property,  as  well  as 
that  already  possessed,  would  be  exempted  from  taxation. 

The  efiect  of  such  an  example  would  be,  as  we  have  already  inti- 
mated, to  withdraw  property  from  taxation  for  an  indefinite  period,  to 
be  limited  only  by  the  will  or  the  convenience  of  the  owners;  and 
though,  it  is  said  it  may  yield  in  the  inter\^al  no  profit  to  the  proprietors, 
the  difficulty  is  not  obviated.  Jt  still  exists;  tor,  such  an  answer,  to 
be  ot  any  value,  must  as  well  apply  to  individuals  who  own  vacant  and 
unproductive  city  lots;  they  may  derive  no  revenue  from  their  estate, 
but  they  are  never  excused  from  the  payment  of  the  taxes  with  which 
it  is  assessed. 

On  the  whole  case,  we  are  satisfied,  there  is  no  error  in  the  decision 
of  the  judge  at  special  term.     We,  therelore.  afiirm  the  judgment. 

Judgment  afiirmed. 


EDifl.  PROMISSORY  NOTES— ENDORSEMENT. 

[General  Term,  January,  1868.] 

*Charles  Conahan  V.  Adolphus  H.  Smith. 

1.  When  a  promissory  note  is  made  and  indorsed  in  Kentucky,  though  payable  in 

Ohio,  the  liabilities  of  the  indorser  are  fixed  by  the  law  of  the  former  state; 
and,  the  laws  of  that  state  providing,  that,  before  any  indorser  can  be  made  li- 
able except  on  negotiable  notes  made  payable  at  and  discounted  by  an  incor- 
porated bank  within  the  state,  the  maker  of  the  note  must  be  first  prose- 
cuted to  insolvency,  by  judgment  and  execution,  no  recovery  can  be  had  in  this 
state,  against  the  indorser,  without  proof  that  such  preliminary  conditions  had 
been  complied  with. 

2.  If  a  bill  or  note  is  made  payable  to  several  persons,  who  are  not  in  partnership, 

neither  can  transfer  the  contract  by  his  individual  indorsement,  and  cannot, 
therefore,  bind  the  other  payees. 

Proceeding  in  error  to  reverse  a  judgment  rendered  against  the 
plaintitt,  at  special  term  in  June,  1857.  by  Spencer.  J. 

The  action  was  tried  at  special  term  on  submission.  It  was  founded 
on  a  promissory  note  for  $1,250,  dated  Covington,  Kentucky,  March  7, 
1854,  made  by  Chas.  Leggitt,  and  payable  to  A.  H.  Smith  and  M.  A. 
Finch,  or  order,  in  one  year,  at  the  Ohio  Lite  Insurance  and  Trust  Com- 
pany, in  Cincinnati.  Leggitt  and  Finch  were  not  served  witfi  process, 
and  the  case  proceeded  to  judgment  against  Smith  only. 

The  plaintiff  claimed  title  through  the  indorsements  ot  both  payees, 
and  sought  to  recover  the  amount  ot  the  note  and  interest.  Smith 
resisted  his  right  to  do  so,  setting  forth  in  his  answer,  among  other 
things,  that  he  indorsed  the  note  in  Kentucky,  and  there  delivered  it  to 
Finch;  and,  by  the  law  of  that  state,  before  any  indorser  can  be  made 
liable,  except  on  negotiable  notes,  made  payable  at  and  discounted  by 
an  incorporated  bank  within  the  slate,  the  maker  of  the  note  must  be 
first  prosecuted  to  insolvency,  by  jud^^ment  and  execution,  which,  it 
is  averred,  had  not  been  done. 

It  was  in  evidence,  however,  that  the  note  had  been  presented  for 
payment  at  the  office  ot  the  Ohio  Life  Insurance  and  Trust  Company  on 

♦Cited  in  support  of  the  proposition  that  the   place  of  making  note  is  place 
where  delivered,  not  where  dated.    Baldwin  v.  Harrison,  11  Re.  27. 
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the  day  it  became  due,  and  the  proper  steps  taken,  in  due  time,  to  charge 
the  indorsers. 

The  judge  i^ho  heard  the  cause,  having  decided  that  the  defend- 
ant could  not  be  held  upon  his  indorsement,  at  the  request  of  the  plain- 
titt's  counsel,  found  the  matters  ot  fact  appearing  on  trial,  and  the 
determination  of  the  questions  of  law  arising  thereon,  separately,  as  pro- 
vided by  the  code. 

Ketchum  &  Headington,  for  plaintiB  in  error. 

Ferguson  &.  I^ng,  lor  defendant  in  error. 

Storkr,  J. 

The  important,  and  it  may  be  said  the  only  question  to  be  decided 
here,  is  whether  the  /ex  loci  or  the  lex  fori  shall  determine  the  liability 
of  the  defendant  in  error;  and  this  directly  involves  the  inquiry  whether 
the  judge  who  tried  the  cause  erred  in  the  judgment  rendered. 

It  can  not  be  denied  but  every  indorsement  upon  a  note,  or  bill  is 
a  new  contract,  imposing  an  independent  obligation,  though  subject  to 
the  conditions  upon  which  every  such  agreement  is  supposed  to  be  made. 
Wl)«le,  therefore,  the  indorser  may,  in  every  proper  case,  be  required  to 
discharge  the  debt  he  has  transferred,  he  can  only  be  compelled  to  do  so 
where  the  maker  or  acceptor  has  refused  to  pay,  and  legal  evidence  of 
such' refusal  is  communicated  to  him.  The  delinquency  does  not,  of 
itself,  create  a  liability  against  him,  nor  can  the  knowledge  of  the  fact 
derived  in  the  ordinary  course  of  business.  The  holder,  who  has  pi e- 
sented  the  note  or  bill  for  payment,  must  advise,  without  delay,  the  party 
he  is  desirous  to  charge  with  the  debt;  and  he  must  prove,  moreover, 
affirmatively,  that  such  a  course  was  pursued.  Hence  it  is  that  the  law 
merchant,  which  many  ot  the  states  have  adopted,  prescribes  a  definite 
rule,  that  is  not  only  rigidly  adhered  to,  but  has  become,  in  reality,  a 
part  ol  every  contract  represented  by  a  negotiable  instrument. 

Where  no  such  rule  prevails,  it  is  competent  for  the  legislature 
of  each  state  to  prescribe  the  mode  to  be  pursued,  and  when  established, 
it  becomes  the  law  of  the  contract — that  by  which  the  indorser  knows 
his  liability  is  to  be  created,  and  to  which  all  parties  must  have  referred. 

The  law  ot  the  place  universally  controls  the  contract  as  to  its 
validity.  If  it  can  not  be  enforced  there,' it  is  of  no  value  in  any  other 
forum.  There  have  been  many  nice  distinctions  attempted  in  the  desire 
expressed  by  some  tribunals  to  limit  the  operation  of  the  rule;  but  they 
are  more  specious  than  solid.  Unless  we  preserve  the  well  defined 
boundaries  that  distinguish  the  substance  ot  the  agreement  from  its 
mere  form,  or  the  remedies  that  may  be  pursued  to  enforce  it,  we  shall 
have  no  clear  idea  of  the  doctrine  so  fully  established  by  Lord  Mansfield 
in  Robinson  v.  Bland,  2  Burr.  1077,  and  which  has  come  down  to  our 
own  times  as  the  unquestioned  law. 

As  illustrative  ot  the  proper  application  of  the  lex  loci  to  the  various 
cases  continually  occurring  in  the  courts  of  our  sister  states,  we  find  very 
many  which  resemble  the  one  before  us,  in  every  essential  particular. 

In  Powers  v.  Lynch,  3  Mass.  77,  80,  where  the  indorser  of  a  bill 
drawn  in  a  foreign  country,  and  indorsed  by  one  who  had  his  residence 
there,  it  was  held  that  he  was  answerable  only  according  to  the  laws  of 
that  country.  In  this  case  the  bill  was  draA^n  in  Demarara,  and  there 
indorsed;  the  place  of  payment  was  Boston,  and,  payment  being  refused, 
the  indorser,  who  was  then   in  Massachusetts,  was  sued  bv  the  holder. 
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The  bill  had  been  protested  in  due  form,  and  the  usual  notice  of  dishonor 
given,  but  it  appeared  on  trial  that,  by  law  ot  Demarara«  the  indorser 
could  not  be  held.  He  was  allowed  the  same  defense  here  that  he 
would  have  been  permitted  to  make  there.  See  also  Slacum  v.  Pomery, 
10  U.  S.  (6  Cranch)  221.  222;  Aymar  v.  Sheldon,  12  Wend.  489,  443; 
Andrews  v.  Herriot,  4  Cow.  508,  and  the  very  learned  note  of  the 
reporter,  who  has  given  a  synopsis  ot  all  the  cases  upon  the  subject. 

In  Williams  v.  Wade,  1  Metcalt  88,  the  action  was  against  an 
indorser  upon  a  note  made  and  indorsed  in  Illinois,  where  a  similar  law 
existed  as  that  which  prevails  in  Kentucky,  and  it  was  decided  that  tHe 
law  of  Illinois  did  not  atlect  the  remedy,  but  went  to  create,  limit  and 
modity .  the  contract  ot  indorsement;  and  as  the  course  required  in  that 
state  had  not  been  pursued,  he  could  not  be  made  responsible  in  Mass- 
achusetts. See,  also,  Carroll  v.  Pupton,  2  Sand.  Sup.  C.  R.  171;  Story 
Con.  Laws,  Sec.  261;  Story  on  Prom.  Notes,  Sec.  171. 

There  Has  been  some  contusion  in  applying  the  rule,  and  the  ex- 
ception which  has  been  made  to  it.  Where  the  contract,  though  made  in  a 
foreign  state,  is  to  be  performed  here,  it  is  held  that  the  liability  as  well 
as  the  remedy,  will  depend  upon  the  law  of  the  place  where  the  du^  is 
to  be  pertormed  or  the  money  paid.  We  suppose  this  apparent  uncer- 
tainty had  its  origin  in  the  effort  to  carry  too  tar  the  doctrine  already 
established  in  Robinson  v.  Bland,  where  Lord  Mansfield  labored  to 
prove  the  contract  was  to  be  governed  by  the  law  of  England,  though 
made  in  France,  because  the  bill  was  payable  in  London ;  but  there  could 
have  been  no  intention  on  his  part  to  extend  the  rule  to  third  parties 
nor  yet  to  an  independent  contractor,  like  an  indorser.  The  original 
parties  alone  can  be  embraced  within  it;  it  must  be  limited  to  them,  and 
can  not  include  those  who  are  collaterally  bound.  Trimbey  v. 
Vignier,  1  Bing.  (N.  C.)  151. 

As  it  is  tound  in  the  record  that  Conahan  has  not  sued  the  maker  of 
the  note,  obtained  judgment  and  issued  execution  against  him,  without 
obtaining  payment,  it  is  immaterial  whether  Smith  has  been  notified 
in  the  usual  course  or  not.  The  latter  proceeding  might  subject  the 
indorser,  if  another  had  not  been  prescribed;  as  the  former  was  not  pur- 
sued, no  other  can  avail. 

We  have  been  asked  by  i\ie  plaintiff's  counsel  to  regard  the  indotse- 
ment  of  Smith  in  blank,  and  the  delivery  ot  the  note  to  Finch,  the  other 
payee,  as  implying  an  agreement  on  the  part  of  Smith,  that  Finch  might 
negotiate  it  in  Ohio,  and  thereby  remove  the  restriction  of  the  /ex  /od, 
which  would  otherwise  attach  to  this  contract;  but  it  is  apparent  from 
the  evidence  and  the  finding  of  the  judge,  no  such  right  was  intended 
to  be  conferred. 

Smith  simply  indorsed  the  note,  to  transfer  his  interest  to  Finch, 
who  thereby  became  the  sole  owner,  and  might  well  impart  the  title 
thus  acquired  to  a  third  person.  The  relation  the  payees  bore  to  each 
o^her  was  not  that  ot  partners,  though  their  interest,  for  some  pur- 
poses, may  have  been  joint.  By  the  terms  of  the  note,  they  are  pre- 
sumed to  be  equally  entitled  to  share  in  its  proceeds,  wherever  paid,  and 
if,  in  reality,  the  one  should  hold  a  larger  interest  than  the  other,  equity 
would  protect  it;  and  if  such  is  the  condition  ot  the  parties,  either  could 
convey  his  share  of  the  security,  like  his  right  to  any  chattel,  and  the 
mode  of  transfer,  whether  by  indorsement  on  the  note,  or  by  a  separate 
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instrutneDt  can  not  affect  the  question.     In  no  event  could  Smith  or 
Finch  assign  ifiore  than  the  interest  they  actually  held. 

Where  a  note  or  bill  is  made  payable  to  several  persons,  who  are 
not  in  partnership,  neither  can  transfer  the  contract  by  his  individual 
indorsement,  and  can  not,  therefore,  bind  the  other  payees.  So  when 
money  is  paid  into  a  bank  on  the  joint  account  ot  persons,  not  partners 
in  trade,  the  bankers  are  not  discharged  by  the  pa>ment  ot  the  check  ot 
one,  without  the  concurrence  of  all.  See  Smith's  Mer.  Law.  287,  and 
Carrick  v.  Vickery,  2  Doug.  653.  n.  134,  where  a  jury  of  merchants, 
contrary  to  the  former  opinion  ot  the  King's  Bench,  so  held,  and  their 
verdict  was  sustained  by  Lord  Mansfield.  See,  also,  Stone  v.  Marsh, 
Ry.  &  M.  3t)4;  Stewart  v.  Lee,  1  Mood.  &  Malk.  158. 

As  then  Smith  could  assign  his  moiety  only,  and  his  indorsement 
could  vest  no  greater  right  in  Pinch,  it  can  not  be  inferred,  as  between 
these  parties,  that  Smith  should  guarrantee  the  payment  of  the  entire 
note;  and  without  any  express  agreement  to  that  effect,  he  could  not  ex- 
tend his  liability  beyond  his  real  interest  in  the  subject  ot  the  transfer. 
Having  obtained  the  entire  ownership  by  Smith's  endorsement,  Finch 
might  well  negotiate  the  note,  and,  by  adding  his  name,  conler  on  a 
third  person  the  same  right.  When  both  payees  had  indorsed  the  note, 
they  might  very  properly  be  made  responsible,  if  the  legal  course  should 
be  pursued.     Goddard  v.  Lyman,  14  Pick.  2(58. 

Still  the  indorsement  of  Smith,  however  limited  its  operation,  was 
essential  to  transler  his  interest;  and  so  far  it  resulted,  when  made,  in 
an  agreement  on  his  part,  quoad  that  interest,  at  least  he  would  be  liable, 
it  at  all,  to  indemnify  his  assignee  in  case  the  maker  refused  to  pay. 
It  was  the  evidence  of  the  contract,  and  the  only  evidence  retained  by 
Finch;  hence  it  is  immaterial  what  the  extent  of  the  contract  may  be, 
or  how  far  it  concluded  the  indorser.  The  contract  itself  is  what  we 
have  to  consider;  and  whatever  may  have  been  its  consequences,  we 
must  look  to  the  time  when  the  obligation  was  m\de,  and  the  place 
where  it  took  etiect. 

Whenever  Smith  had  transferred  his  interest,  and  delivered  the  note 
to  Finch,  his  liability  was  created;  no  further  act  was  required  on  his 
part;   nothing  more  was  to  be  done  by  him  either  in  Kentucky  or  Ohio. 
The  whole  transaction  took  place  in  Kentucky,  and  there  we  must  find 
the    rule  upon  which  it  is  to  be  sustained  or  held  to  be  invalid. 

There  is  no  pretense  that  Smith  was  privy  to  the  transaction  after- 
ward made  between  Finch  and*Conahan,  or  became  interested  in  any 
part  o\  the  proceeds  received  when  the  note  was  discounted.  His  lia- 
bility depends  entirely  upon  his  indorsement,  to  be  established  by  proof 
that  the  law  of  the  place  where  it  was  made  has  been  complied  with  by 
the  plaintili.  This  was  not  done,  and  we  must  hold,  as  did  the  judge 
at  special  term,  the  plaintili  conld  not  recover. 

Judgment  affirmed . 
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« ,?*  WILLS— HUSBAND  AND  WIFE, 

ID. 

[Special  Term,  January,  1858.] 

*Hartshorne  kt  al  V.  Ross,  Admr.»  nr  al. 

1.  A  will  is  to  be  construed  by  the  laws  in  force  at  the  time  of  testator's  decease. 

2.  A  widow  refusing  or  neglecting  to  take  under  her  husband's  will,  is  entitled  to 

the  same  proportion  of  his  personal  estate  as  if  he  had  died  intestate. 

3.  When  the  husband  dies  without  issue  the  wife  takes  all  the  personal  estate  sub- 

ject to  distribution,  as  next  of  kin. 

Proceeding  to  obtain  a  judicial  construction  of  the  will  of  Warren 
Hartshorne,  deceased.  The  plaintifls  claiming  to  be  residuary  legatees 
tinder  the  last  will  and  testament  of  Warren  Hartshorne,  deceased, 
brought  their  original  action  against  the  defendants,  Ross  and  wife,  as 
administrators  with  the  will  annexed,  of  the  estate  of  said  deceased, 
for  an  account  of  the  property  which  had  come  to  their  hands  belonging 
to  said  estate,  and  for  the  payment  of  the  sum  which  might  be  found 
due  to  complainants,  and  to  enforce  the  performance  of  the  trusts 
created  by  said  will. 

It  appears  from  the  petition,  answer,  exhibits  and  testimony  taken 
in  the  cause,  that  on  January  29,  1848,  Warren  Hartshorne,  then  a  resi- 
dent ot  the  couuty  of  Hamilton,  state  of  Ohio,  made  his  will  therein, 
in  all  respects  duly  executed  2ind,  published^  according  to  the  cu:t  then  in 
force,  as  also  the  present  law,  by  which  he  devised  and  bequeathed  his 
estates  as  follows: 

First.  '*To  my  dearly  beloved  wife,  Ann,  in  lieu  of  her  dower ^  I 
will  and  bequeath  the  one-half  ot  all  my  property,  both  real  and  personal, 
that  shall  remain  alter  paying  out  all  the  legacies  and  bequests  here- 
inalter  named,  and  bequeathed  by  me  in  items  2d,  3d,.  4th,  5th  and  tJth, 
of  this  my  last  will,  etc.,  to  have  and  to  hold  the  same  during  her  natural 
life^  and  at  the  death  of  my  said  wife,  the  real  estate  atoresaid,  and  such 
part  of  the  personal  property,  or  the  proceeds  thereof,  as  may  then 
remain  unconsuraed  and  unexpended,  I  will  and  bequeath  to  my 
brothers  and  sister,  Daniel  and  Ebenezer  Hartshorne,  and  Esther  Puller, 
to  be  equally  divided  between  them,  share  and  share  alike;  and  in 
case  of  the  death  of  either  of  my  said  brothers  or  sister,  then  the  said 
share  of  the  deceased  to  go  to   the  lawful  heirs  of  said  deceased." 

Item  2d  gives  for  benevolent  and  pious  uses  to  certain  Bible, 
education,  tract,  missionary  and  other  benevolent  and  religious 
societies,  one  hundred  dollars  each,  **to  be  paid  out  of  the  first  moneys 
collected  out  of  my  estate,  after  my  decease.  *  * 

Item  ?^d.     *    *    * 

Item  4th.  *'I  will  and  bequeath  to  my  step-daughter,  Jane  Douglas 
Anderson,  $1,000." 

Item  5th.  "To  my  namesake,  Warren  Hartshorne,  son  of  my 
nephew,  Sidney  Hartshorne,  $500,/'  etc. 

♦For  another  decision  in  this  case,  see  post  444. 

Approved  on  the  question  that  when  a  widow  neglects  or  refuses  to  take 
under  the  will  of  her  deceased  husband,  she  takes  the  same  proportion  of  his  per- 
sonal estate  as  if  he  had  died  intestate.    Doyle  v.  Doyle,  50  Ohio  St.  330. 
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Item  (5th.  **To  each  of  my  half-brothers,  Jonas  and  Calvin 
Hartshorne,  and  Susan  Kendall,  and.  Sarah  G.  Pateridge,  $500*'  — 
amounting  in  the  aggregate  to  $4,200." 

Item  7th.  **A11  the  remainder  of  my  property,  I  will  and  bequeath 
to  my  brothers  and  sister,  Dan.el  and  Ebenezer  Hartshorne,  and  Esther 
Fuller,  to  be  equally  divided  between  them.'* 

Item  8th.  '*The  house  and  lot  which  I  now  own  in  Walpole, 
(Mass.)  in  which  my  sister  Esther  now  lives  is  to  be  part  of  her  portion 
valued  at  $800,  and  is  not  to  be  sold  during  her  life;  but  to  go  to  her 
heinj." 

The  will  then  provides  for  the  payment  ot  debts,  before  any  division 
shall  be  made,  or  legacies  paid,  and  appoints  the  testator's  beloved  wife, 
Ann  Hartshorne.  executor,  etc. 

That  on  the  thirteenth  day  ot  January,  1855,  the  testator  made  a 
codicil  to  his  will,  duly  signed  and  sealed  by  him,  attested  by  three  wit- 
nesses, and  published  and  declared  to  be,  the  first  codicil  to  the  tes- 
tatoi's  last  will  and  testament,  by  which  to  *' avoid  misunderstanding, 
there  being  improvements  made  bv  me  on  the  lot  in  which  I  now  reside, 
in  Clermont  county,  Ohio,  (deeded  to  my  wife,  etc.,)  I  bequeath  to 
her,  all  the  houses  and  improvements,  etc.,  made  by  me  on  the  said  lot, 
-etc.;  also  to  my  dear  wife  and  her  heirs,  lorever,  all  the  turniture  in 
said  dwelling,  etc.,  all  iuel  and  provisions,  all  my  horses  and  harness, 
etc.,  and  all  my  pleasure  carriages,  stock,  larming  and  other  utensils, 
-etc.,  upon  the  premises,  to  have  in  addition  to  my  bequests  to  her  in  my 
last  will  and  testament,  made  in  1848." 

The  testator  died  on  March  10,  1855,  without  issue,  leaving  his 
wife,  Ann^  surviving,  who  caused  the  will  to  be  admitted  to  probate  and 
record  in  Hamilton  county,  on  May  4,  1855,  and  took  out  letters  testa- 
mentary thereon.  Afterward,  and  within  a  year  from  such  probate, 
the  widow  appeared  before  the  probate  judge,  renounced  the  provisions 
made  lor  her  under  the  will,  and  elected  to  take  such  provision  as  vvas 
made  for  her  by  law  instead  thereof. 

As  executrix,  the  widow  caused  an  inventory  and  appraisement  to 
be  made  ol  the  personal  estate  of  the  deceased,  Irom  which  it  appeared 
that  the  personal  estate  situate  upon  the  premises,  in  Clermont  county, 
and  which  had  been  bequeathed  to  the  widow,  was  o\  the  value  ot  $1,024, 
and  the  other  personal  property  of  the  value  of  $38,095.96,  all  of  which 
came  to  her  hands  as  executrix,  in  ail  $39,120.58. 

That  on  November  14,  1856.  the  widow  intermarried  with  the 
defendant,  Joseph  S.  Ross,  who  was  subsequently  dtily  appointed  admin- 
istrator de  bonis  non^  etc.,  and  filed  an  inventory  ol  the  property  which 
came  to  his  hands  as  such.  Ebenezer  Hartshorne  and  Daniel  Harts- 
horne, (who  with  Esther  Fuller  are  named  as  residuary  legatees  in  the 
7th  item  ot  said  will)  died  before  suit  brought,  leaving  as  their  heirs  and 
representatives,  the  coplaintitts  ot  said  Esther  and  husband,  who  united 
in  the  action  to  demand  an  account  from  the  defendants,  Ross  and  wife, 
of  their  proceedings,  as  administrator  and  executrix  aforesaid,  and  for 
settlement  of  the  trust,  claiming  that  the  debts  of  the  estate  were  sub- 
stantially paid  off.  The  defendants,  by  their  answer  denied  that 
plaintifls  were  entitled  to  any  account  ot  said  personal  estate,  or  that 
the  plaintiffs  had  any  interest  therein,  averring  that  by  reason  ot  the 
widow's  declining  to  take  under  the  will,  she  was  entitled  by  law  to  the 
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whole  of  such  personal  estate,  after  payment  of  debts,  as  though  the 
testator  had  died  intestate. 

Edward  Woodruff  &  M.  H.  Tilden,  lor  plaintifi. 

Groesbeck  &  Thompson,  for  defendants. 

Storer,  J. 

The  plaintiffs  are  the  brothers  and  sisters,  or  their  representatives,, 
of  the  testator.  The  defendants  are  the  administrator  with  the  will  an- 
nexed, the  testator's  widow,  and  other  devisees  under  the  will  not. 
named  as  plaintffs. 

On  January  29,  1848,  the  testator  made  and  published  his  will, 
which  is  in  due  form,  devising  to  his  wife,  in  lieu  of  her  dower,  one-half 
of  all  his  property,  real  and  personal,  that  should  remain  alter  the  pay- 
ment of  certain  legacies  and  bequests,  **to  be  held,  used  and  enjoyed  by 
her  during  her  lile.'*  The  residue  of  his  estate,  real  and  personal,  was 
devised  to  the  plaintifls.  On  January  13,  1855,  the  testator  added  a 
codicil,  by  which,  having  referred  with  approbation  to  his  former  will, 
he  gave  to  his  wife,  in  addition  to  his  previous  bequest,  all  the  improve- 
ments he  had  made  upon  her  separate  real  estate,  where  they  then 
resided,  together  with  all  his  household  furniture  and  farming  utensils, 
to  hold  as  her  own  property,  in  absolute  ownership.  The  testator  died' 
without  issue,  on  Match  10,  1865.  His  will  was  admitted  to  probate 
in  May  following,  when  his  widow  was  qualified  as  sole  executrix,  and 
letters  testamentary  were  granted  to  her.  She  gave  bond  accordingly, 
and  entered  upon  her  duties  as  executrix. 

It  is  alleged  in  the  petition,  and  admitted  in  the  answers,  that  the 
widow  declined  to  take  under  the  will  within  the  time  prescribed  by 
law,  and  that  she  \i\^as  remitted  to  her  rights  und^  the  statute,  which, 
are  alleged  to  be  her  dower,  and  such  share  ol   the  personal  property 
as  she  would  be  entitled  to,  had  her  husband  died  intestate. 

Mrs.  Hartshorne,  in  November,  1856,  intermarried  with  Joseph  S. 
Ross,  when  the   executorship  ceased,   and   her  present   husband   was 
appointed  administrator  de  bonis  non^  with  the  will  annexed. 

The  petition  and  answer  present  the  single  question,  what  is  the 
widow's  share  of  the  testator's  personal  estate;  the  whole  amount  of 
the  personalty  being  about  $40,000. 

We  must  tirst  inquire,  when  did  the  will  take  effect ;  and  upon  this 
point,  we  suppose  there  can  be  no  difference  of  .opinion,  as  there  cer- 
tainly is  no  exception  in  the  books  as  to  what  is  the  true  rule.  **The 
making  of  a  will  is  but  the  inception  of  it,  and  it  doth  not  take  any 
effect  till  the  death  of  the  devisor.''  Forse  and  Hembling's  case,  4  Rep. 
()1.  **And,  for  this  reason,  a  man  may  alter  or  make  void  his  will  at  his 
pleasure,  and  he  may  make  as  many  new  wills  and  testaments  as  he 
pleases,  and  there  is  no  way  to  bar  a  man  of  this  liberty."  7  Bacon 
Abr.  340,  Title  E. 

The  whole  current  of  authority  is  but  the  affirmation  of  the  principle 
thus  stated.  It  is  found  in  all  the  elementary  treatises,  and  the  reported 
cases  are  but  a  commentary  upon  it,  without  addition  or  limitation. 

When  the  testator  died,  the  wills  act  of  1852  was,  and  still  is,  in 
force.  By  section  1  [Sec.  5914  Rev.  Stat.],  ''any  person  of  full  age  and 
sound  memory,  having  an  interest  in  lands,  tenements,  or  hereditaments, 
or  any  other  property,  of  any  descrption  whatever,  may  give  and  devise 
the  same  to  any  person,  by  last  will  and  testament,  lawfully  executed,. 
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subject,  Devertheless,  to  the  rights  of  creditors,  and  to  the  provisoes  of 
this  act,  and  of  an  act  entitled  an  act  to  restrain  the  entailment  of  real 
estate." 

Section  44,  [Sec.  5964,  Rev.  Stat.]  provides  that  *  'the  election  of 
the  widow  to  take  under  the  will,  shall  be  made  by  her  in  person  in  the 
probate  court,  except  as  hereinafter  provided;  and  on  her  application  to 
take  under  the  will,  it  shall  be  the  duty,  of  the  court  to  explain  to  her 
the  provisions  of  the  will,  her  rights  under  it,  and  by  law,  in  the  event 
of  her  refusal  to  take  under  the  will;  the  election  of  the  widow  to  take 
under  the  will  shall  be  entered  upon  the  minutes  of  the  court;  and  if  the 
widow  tail  to  make  it,  she  shall  retain  her  dower  and  such  share  of  the 
personal  estate  of  her  husband  as  she  would  be  entitled  to  by  law,  in 
case  her  husband  had  died  intestate." 

The  law  of  March  23,  1840,  Swan  365,  "to  provide  for  the  settle- 
ment ol  the  estates  of  deceased  persons,"  was  when  the  testator  died, 
and  still  is  in  force.  By  Sec.  175  [Sec.  4176,  Rev.  Stat.],  "when  the 
intestate  shall  not  have  lelt  any  legitimate  child,  heir  ot  his  body,  the 
^dow  shall  be  entitled  to  all  the  personal  estate,  as  next  of  kin,  which 
shall  be  subject  to  distribution  upon  settlement  of  the  estate;  and  ii  the 
intestate  shall  have  lett  such  child,  the  widow  shall  be  entitled,  upon 
distribution,  to  one-half  of  any  sum  not  exceeding  four  hundred  dollars, 
and  to  one-third  of  the  residue  ot  the  personal  estate  subject  to  distribu- 
tion." 

On  the  provisions  of  these  acts  the  widow  and  her  present  husband 
rely  to  establish  her  right  to  all  the  personal  estate  of  the  testator  sub- 
ject to  distribution.  The  plaintiffs  resist  her  claim,  and  insist  she  is 
only  entitled  to  such  share  as  shall  remain  after  the  debts,  devises  and 
legacies  have  been  paid,  thereby  assuming  that  the  rule  of  the  common 
law  must  guldens  in  giving  our  construction  to  these  statutes.  To  sus- 
tain this  assumption,  a  very  thorough  examination  ot  the  various  laws 
relating  to  wills,  descents  and  intestacy,  that  have,  from  time  to  time, 
been  in  force  in  Ohio,  has  been  made,  and  their  provisions  compared  as 
parts  of  a  uniform  system  of.  legislation. 

It  is  argued  that  when  the  testator  made  his  will,  the  act  ot  1840, 
with  its  several  amendments,  was  in  force,  and,  as  Sec.  46  of  that  act  is 
substantially  the  same  as  Sec.  44  oi  the  present  statute,  the  same  con- 
struction should  be  given  to  both.  The  true  construction,  it  is  claimed, 
was  given  to  the  former  law  by  the  declaratory  act  of  March  7,  1842, 
which  recites,  that,  *^  whereas  doubts  have  arisen  under  Sec.  46,  ot  the 
act  relating  to  wills,  whether,  where  a  widow  fails  to  elect  to  take 
under  a  will,  in  lieu  of  dower,  she  shall  be  entitled  to  share  in  the  per- 
sonal estate,  to  the' exclusion  of  legatees,  or  only  a  share  in  such  ot  the 
personal  estate  as  remains  unbeqtieathed;  and,  whereas,  it  is  proper 
that  such  doubts  be  removed,  therefore,  it  is  enacted  that  nothing  in 
said  section  contained  shall  be  so  construed  as  to  vest  in  the  widow  per- 
sonal estate  that  is  lawfully  bequeathed  by  her  husband  to  other  persons; 
but  in  all  such  cases,  in  which  the  widow  fails  to  make  election,  as  is 
provided  in  said  act  and  section,  she  shall  retain  her  dower  in  his  real 
estate,  and  her  distributive  share  in  the  personal  estate  not  disposed  ot 
by  the  will."     40  O.  L.  55.  [Sec.  6964.  Rev.  Stat.] 

The  rule  thus  established  virtually  enabled  the  husband  to  dispose 
of  his  whole  personal  property  without  reference  to  any  prior  claim  of 
bis  wiie^   and,  if  he  thought  fit,  to  leave  her  without  a  shilling.     At 
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tbeir  next  session,  in  1843,  the  legislature  repealed  the  declaratory  act, 
and,  in  express  terms,  revived  Sec.  46  ol  the  law  of  1840.  No  further 
legislation  was  had  until  February,  184(j,  when  another  amendment 
was  passed,  44  O.  L.  79,  which  provided,  *'if  the  widow  shall  fail  to 
make  her  election;  or,  if  no  provision  be  made  for  her  in  the  will,  she 
shall  have  her  dower,  and  such  share  ol  her  husband's  personal  estate 
as  she  would  be  entitled  to  by  law  in  case  her  husband  had  died  intes- 
tate, leaving  children;*'  her  share,  in  that  event  being  one-half  of  the 
first  lour  hundred  dollars,  and  one-third  of  the  residue  of  the  whole 
personalty  subject  to  distribution:  and  this  is  still  the  rule,  when  the 
husband  has  left  issue. 

When  the  testator  died,  the  wills  act  then  existing  repealed  all) 
prior  laws  on  the  same  subject,  saving,  however,  by  Sec.  79,  **all  rights 
that  had  accrued"  under  them,  or  either  of  them,  which  saving,  it  is 
claimed,  includes  the  rights  of  these  plaintiffs,  as  devisees,  thereby 
reterring  the  operation  ol  the  will  to  its  execution,  instead  of  the  time 
ot  the  testator's  death. 

We  suppose  the  term,  ** accrued,"  is  equivalent,  in  its  meaning,  ta 
the  word  ''vested,"  which  necessarily  implies  that  something  has  beei^ 
imparted  to,  or  conferred  upon  a  third  person,  over  which  he  may  have 
the  immediate  control  by  possession,  or  the  present  right  to  future 
possession,  of  which  he  can  not  be  deprived  without  his  assent.  It 
must  be  a  right  he  can  legally  assert,  independent  ot  any  luture  con- 
dition of  things,  as  well  as  any  subsequent  change  oi  the  existing  law. 

For  many  purposes,  a  will  is  inchoate,  though  not  consummate, 
from  its  execution.  Mr.  Jarman,  in  the  tenth  chapter  of  his  work  on 
"Wills,"  under  the  significant  title,  *'From  what  Period  a  Will  Speaks." 
has  discussed  with  much  minuteness,  and  illustrated  the  principle  of  the 
exception  to  the  general  rule.  He  tells  us  it  is  applied  to  ascertain  the 
classes  ol  persons  then  in  being,  and  thus  ascertain  the  meaning  of  the 
testator  as  to  the  object  of  his  bounty,  to  learn  the  meaning  ot  provincial 
terms  then  in  common  use,  the  names  of  children,  and  the  condition  ol 
the  property  devised,  and  its  boundaries.  UntiTthe  statute  ol  1  Victoria,. 
Chap.  26,  which  declared  that  **every  will  shall  be  construed,  with 
relerence  to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  beiore  the  death  of 
the  testator,  unless  a  contrary  intention  should  appear  by  the  will  itsell,"' 
the  English  courts  always  held  that  real  property,  subsequently  ac- 
quired, did  not  pass  by  a  prior  will,  unless  there  was  a  rei  ublication; 
the  testator's  intention  being  referred  to  the  condition  of  his  estate  at 
the  time  he  made  the  devise,  and  not  at  the  time  of  his  death. 

To  this  rule,  the  cases  quoted  by  the  plaintiff's  counsel  may  all 
be  referred.  Brewster  v.  McCall,  15  Conn.  274.  Jackson  v.  Potter,  {> 
Johns.  6\2\  Van  Kleeck  v.  Dutch  Church,  20  Wend.  457;  Magruder  v. 
Carroll,  4  Md.  335;  Alexander  v.  Worthtngton,  5  Md.  471;  Battle  v. 
Speight,  9  Ired.  288. 

But,  it  is  claimed,  that  a  collocation  of  the  wills  act.  with  the  law 
relating  to  executors  and  administrators,  and  the  statute  ol  distribution^ 
when  construed  in  *'pari  maieria,**  as  parts  of  the  same  system,  will 
authorize  the  implication  that  it  was  intended  the  widow  should  take 
the  share  she  would  haVe  inherited  had  her  husband  died  intestate,  if 
she  should  refuse  to  take  under  his  will;  on  the  other  hand,  it  is  asserted 
that  so  much  of  the  testator's  property  as  he  has  devised,  is  withdrawn 
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from  the  statute  oi  distributions;  else,  it  he  died  childless,  no  bequest 
he  may  have  made  to  a  relation  or  for  a  beuevoleut  object,  could  avail 
to  the  legatees.  This  argument  places  the  question  on  the  strongest 
ground  that  can  be  taken  to  sustain  the  proposition  assumed,  and,  un- 
less it  can  be  satisfactorily  disposed  of,  must  produce  very  great  doubt 
upon  the  general  question. 

The  wills  act,  we  have  already  said,  is  clear  in  its  tetms.  We  find 
DO  ambiguity  in  any  one  of  the  sections  to  which  our  attention  has  been 
directed.  While  it  permits  a  testator  to  devise  his  property  as  be 
pleases,  the  power,  moreover,  is  subject  to  the  provisions  of  the  act  itself; 
and  while  it  saves  all  rights  accrued  under  prior  statutes,  those  rights 
must  have  vested  by  the  death  ot  the  testator,  whose  will  had  not  yet 
been  probated.  The  law  lelating  to  administrators  and  executors  is 
alike  plain  and  simple;  though  section  175  expressly  makes  the  widow 
next  of  kin  to  her  husband,  should  he  die  intestate,  without  children, 
and  permits  her  to  inherit  accordingly. 

It  is  very  ingeniously  argued  that  some  of  the  sections  of  the  statute 
of  descents  and  distributions  are  in  conflict  with  previous  enactments, 
and  can  not  be  reconciled,  unless  the  construction  claimed  by  the  plain- 
titis  is  admitted.  The  act  oi  1858  upon  this  subject  does  not  differ  from 
that  of  1831,  and  the  amended  statute  of  1835,  which  were  in  force  when 
the  will  was  made.  By  Sec.  I  it  is  declared,  *'ii  any  person  shall  die 
intestate  leaving  any  goods,  chattels,  or  other  personal  estate,  they  shall 
be  distributed  as  is  prescribed  in  Sec.  2,  saving,  however,  to  the  widow 
such  right  as  she  may  have  to  any  portion  thereof."  The  language  ot 
the  last  section  is,  "if  there  be  no  children,  or  their  legal  representa- 
tives, the  estate  shall  pass  to,  or  be  vested  in  the  husband  or  wife,  relict 
of  such  intestate,  during  his  or  her  natural  liie."  11  we  compare  these 
clauses,  we  are  not  satisfied  that  section  45  of  the  wills  act  is  to  be  modi- 
fied or  limited  in  its  operation  in  any  other  manner  than  the  words  used 
would  naturally  import.  In  Sec.  2,  we  find  the  line  ot  descent  is  given^ 
and  a  lite  estate  saved  to  the  husband  or  wile,  as  either  may  survive  the 
other;  and,  although  section  4  relers  to  it  to  regulate  the  division  of  the 
personal  estate,  it  is  expressly  qualified  by  reserving  to  the  widow  all 
her  rights.  We  must  look,  then,  to  the  law  '^relating  to  executors  and 
administrators,"  to  ascertain  what  those  rights  were.  A  portion  oi  the 
husband's  estate,  we  find,  is  not  to  be  inventoried,  as  it  does  not  pass 
to  his  representatives  in  distribution,  such  as  household  furniture,  wear- 
ing apparel,  and  a  suitable  allowance  to  the  wife;  and  the  residue  is- 
disposed  of  by  Sec.  175,  already  alluded  to. 

We  can  not  discover  any  discrepancy  in  the  foregoing  acts,  whether 
we  consider  them  separately  or  in  conjunction — in  their  letter  or  spirit — 
nor  is  there,  in  our  apprehension,  any'ditficulty  in  giving  lo  each  their 
appropriate  meanins:,  without  doing  violence  to  either.  If  we  should 
admit  the  construction  of  the  plaintiff's  counsel  to  be  correct,  that  all 
personal  property  devised  is  ipso  facto  withdrawn  from  distribution,  and 
thereby  defeats  the  widow's  claim,  we  must  decide  the  husband  may 
disinherit  his  wife,  and  prevent  the  operation  ot  the  law  that  makes  her 
bis  next  ot  kin;  and  mav  it  not  follow  that,  as  th«?  wile's  right  to  dower 
is  equally  the  creature  oi  the  law  with  her  right  to  a  share  ol  the  per- 
sonal property,  ii  the  husband  can  repudiate  the  one,  he  may.  in  like 
manner,  destroy  the  other,  for  there  does  not  seem  to  be  any  distinction 
between  them  by  Sees.  44  and  45  of  the  wills  act. 
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There  can  be  no  difficulty,  we  think,  in  arriving  at  the  conclusion 
that  it  is  the  intention  of  the  statute  to  provide  ior  the  widow,  at  all 
events,  Irom  her  husband's  estate:  to  allot  to  her  a  certain  portion  ot 
his  personalty,  in  addition  to  her  ordinary  interest  in  the  realty,  that 
is  not  to  be  aflected  by  any  disposition  he  may  make  by  his  will.  If  he 
die  intestate,  there  is  manifest  propriety  that  she  should  receive  a  liberal 
allowance;  and  should  he  devise  his  estate,  without  providing  as  gen- 
erojisly  ior  his  widow  as  did  the  statutes,  she  should  have  the  option  to 
abide  by  the  will  or  take  her  portion  at  law.  The  election  to  receive 
less  than  her  legal  allowance  should  be  hers.  The  husband  ought  not 
to  impose  it  upon  her;  and,  therefore,  it  is  that,  belore  any  election  is 
made,  the  probate  judge  is  required  to  explain  to  her  '*the  provisions  of 
the  will  and  her  rights  under  it,  as  well  as  at  law.''  As  if  to  place 
the  intention  ot  the  legislature  beyond  doubt.  Sec.  46  ot  the  wills  act 
makes  it  the  lurther  duty  of  the  judge,  in  case  *'ihe  widow  is  unable 
to  make  her  election,  Irom  insanity  or  imbecility  of  mind,  to  appoint 
some  suitable  person  to  ascertain  the  value  ot  the  provision  made  for  her 
by  will,  in  lieu  of  the  provisions  made  by  law,  and  the  value  of  her 
rights,  by  law,  in  the  estate  ot  her  husband;  and  if,  on  the  report  of  the 
facts,  it  is  found  that  the  devise  is  more  valuable  than  her  legal  allow- 
ance, the  court  may  make  an  election  for  her.*' 

The  husband  executes  his  will,  subject  to  the  law  in  force  when  it 
shall  take  effect,  and,  therefore,  his  devisees,  can  not  complain.  He 
might  have  cut  ofl  his  heirs  without  any  token  of  remembrance.  Not 
ISO  with  his  wife;  her  right  is  paTamotint;  it  depends  not  upon  his  kind- 
ness, much  less  his  caprices.  The  history  of  the  legislation  ot  our  state 
is  but  a  commentary  upon  the  policy  that  public  sentiment  has  hitherto 
vindicated  in  its  largest  expression.  It  we  refer  to  the  ordinance  of 
1787,  the  laws  of  1795,  1805,  1808,  1810,  1816,  1824  and  1831.  we  find 
the  widow  is  allowed,  at  one  period  one-third,  at  another,  one-half,  and, 
at  another,  the  whole  of  the  husband's  personal  estate  subject  to  distri- 
bution, if  he  died  intestate;  though  it  is  not  until  the  statute  of  1840 
that  the  provision  is  introduced,  securing,  under  all  circumstances,  her 
rights  at  law;  and  this  hitherto  unknown  provision  indicates  very  clearly 
that  if  the  widow  was  not  protected  by  prior  statutes,  thereafter  there 
should  be  no  doubt  what  her  rights  leally  were,  and  how  they  should  be 
protected.  Whether  her  husband  died  testate  or  intestate,  the  rule  was 
now  established,  that  it  he  left  no  children,  she  should  succeed  to  his 
whole  personal  estate  subject  to  distribution,  as  next  of  kin. 

It  is  said  that  this  construction  endows  the  widow  at  the  expense 
•of  those  more  worthily  entitled  to  legal  favor.  It  is  not  our  province 
to  vindicate  the  motives  of  thgse  who  framed  this  series  of  statutes; 
sufficient  it  is  if  we  ascertain  tbtir  intention  to  be  clear.  But  if  it  were 
necessary  to  do  so,  we  think  the  relation  she  sustains  to  her  husband  is 
equally,  if  not  more  favorably,  to  be  regarded  than  that  of  collateral 
heirs — persons  who  are  not  in  the  line  of  immediate  descent,  having  no 
inheritable  blood  as  such,  perhaps  never  in  sympathy  with  the  decedent, 
or  even  known  to  him  personally;  and  it  is  well  said  by  the  court,  in 
Darrah  V.  McNair,  1  Ashmead,  238:  **In  a  country  like  this,  where, 
in  most  instances,  the  estate  of  the  husband  is  the  result  of  the  mutual 
industry  of  the  husband  and  the  wife,  she  would  naturally  be  an  object 
of  primary  consideration,  and  the  etiect  of  any  law  which  would  estimate 
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her  rights  as  inferior  to  the  collateral  relatives  of  her  husband,  could 
hardly  be  suppoi^ed  to  be  so  intended  by  the  legislature.'* 

Ohio  is  not  alone  in  her  legislation  upon  this  important  and  interest- 
ing subject. 

There  has  been  a  similar  statute  in  Kentucky.  It  is  a  part  of  the 
earliest  legislation  of  that  state,  dating  back  to  1797,  see  I  LittelTs  Laws, 
t)17,  to  which  the  court  of  errors,  Tibbs  v.  Tibbs'  Ex.,  7  B.  Mon.  112, 
has  g^ven  the  same  construction  as  we  have  given  to  our  own.  So, 
also,  in  Virginia,  Bernard  v.  Hipkins,  6  Call.  lOl;  and  Kinnaird  v. 
Williams,  8  Leigh  400,  under  the  statutes  ol  descents  of  1792. 

We  are  not,  then,  required  to  give  an  unnatural  or  forced  construc- 
tion to  the  laws  which  compose  our  present  system  ot  descent  and  distri- 
bution, including  the  wills  act,  when  we  take  their  literal  meaning  as 
our  guide.  We  may  well  suppose  it  was  the  desire  of  those  who  framed 
them  that  they  should  be  understood  in  the  ordinary^  sense  of  the  plain 
and  simple  language  in  which  they  were  written.  They  were  enacted  to 
furnish  a  rule  upon  which  all  might  rely  who  sustained  the  relation  of 
husband  and  wife,  ancestor  and  heir,  however  imperfect  may  have  been 
their  legal  knowledge;  more  than  all,  to  save  the  widow  Irom  the  un- 
kindness  or  perversity  of  her  husband,  as  well  as  the  neglect  of  heirs, 
not  of  his  booy,  and  allied  to  her  by  no  ties  ot  blood. 

In  the  case  before  us,  had  we  not  been  convinced  that  the  will  must 
take  effect  under  the  law  in  torce  when  the  testator  died,  and  not  at  the 
time  he  made  it,  we  might  yet  have  been  spared  the  discussion  of  the 
question,  as  the  present  statute  was  passed  before  the  testator  made  his 
codicil.  This  act,  which  recognizes  and  reaffirms  the  original  will,  is  a 
republication  of  it  to  every  legal  intent,  and  brings  the  will  within  the 
operation  of  the  law  of  1852.  Mooers  v.  White,  (5  Johns.  Cb.  360,  376; 
Haven  v.  Foster,  14  Pick.  534. 

"It  has  long  been  settled,"  says  Mr.  Williams,  in  his  profound 
work  *"On  the  Law  of  Executors  and  Administrators,*'  "that  the  repub- 
lication of  a  will  is  tantamount  to  the  making  of  that  will  de  novo;  it 
brings  down  the  will  to  the  date  of  the  republishing,  and  makes  it 
speak,  as  it  were,  at  that  time.**  *'In  short  the  will  so  republished, 
is  a  new  will."  1  Williams,  ll9,  Ch.  4,  Sec.  2. 

We  conclude,  therefore,  that  Mrs.  Ross  is  entitled  to  all  the  per- 
sonal estate  ot  the  testator  subject  to  distribution;  that  it  vests  in  her 
as  next  of  kin,  and  her  husband  could  not,  by  any  devise  in  his  will, 
deprive  her  of  the  full  share  given  her  by  law,  if  tie  had  died  intestate. 

The  questions  raised,  how  the  bequests  to  charitable  purposes  are 
to  be  paid  if  the  whole  personal  estate  is  decreed  to  the  widow,  and  upon 
what  description  of  property  they  are  to  be  charged^  we  do  not  think 
are  involved  in  this  litigation,  except  so  far  as  to  exclude  them  from 
any  claim  upon  the  personality.  If  the  widow's  rights  can  not  be  im- 
paired by  the  husband's  will,  the  legacies  he  may  have  bequeathed,  so 
far  as  they  affect  the  personalty,  must  depend  upon  the  generosity  ot 
the  wife  to  requite  the  testator's  benevolent  intention.  Whethei  they 
can  be  charged  upon  the  realty  we  need  not  decide,  as  the  point  is  not 
before  us  and  could  not  arise  in  this  controversy. 

A  decree  will  be,  therefore,  entered  in  accordance  with  the  prin- 
ciples we  have  indicated. 


2  Dis. 
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«  g«  WATERCRAFT— LIENS. 

[Special  Term,  January,  1858.] 

*  M.  D.  PoTTBR  &  Co.  V.  Steamboat  Monarch. 

A  steamboat  is  liable,  under  the  watercraft  law,  for  the  printed  bills  of  fare,  bill 
heads,  notices  to  consignees,  advertising  cards,  bills  and  posters,  when  fur- 
nished for  the  use  of  the  boat  and  on  her  credit  at  therequest  of  the  master ; 
she  is  not  liable,  however,  for  the  expense  of  newspaper  advertisements. 

An  action,  nnder  the  watercraft  law,  to  recover  lor  supplies  fur- 
nishjed  on  board  the  boat.  The  items  weie:  First.  For  bill  heads 
used  in  the  making  out  of  the  boat's  bills  of  freight.  Second.  Bills  of 
fare,  used  lor  table  purposes.  Third.  Bills  or  notices  to  consignees  ot 
the  arrival  of  Ireigbt.  Fourth.  Cards,  intended  tor  distribution  on  the 
boat.  Filth.  Large  bills,  or  posters,  for  advertising  her  time  ol  start- 
ing, etc.  Sixth.  Small  bills  ol  a  similar  description,  for  general  distri- 
bution. Seventh.  Advertising  in  the  newspaper  the  hours  of  departure 
and  arrival.  The  det^nse  admitted  that  the  first,  second,  and  third 
items  were  justly  chargeable  against  the  boat  as  supplies;  that,  as  to 
the  others,  though  the  owners  might  be  liable,  the  boat  could  not  be 
sued  on  them  in  her  own  name. 

Dodd  &  Huston  and  J.  H.  Getzendanner,  lor  plaintitfs. 

Coffin  &  Mitchell,  lor  defendant. 

Spencer,  J. 

Section  1  [Sec  5880,  Rev.  Stat.]  of  the  watercraft  law  provides, 
*'that  steamboats  and  other  watercratts,  navigating  the  waters  within  or 
bordering  upon  this  state,  shall  be  liable  for  debts  contracted  on 
account  thereof  by  the  master,  owner,  steward,  consignee,  or  other 
agent,  for  materials,  supplies,  or  labor  in  the  building,  repairing,  fur- 
nishing or  equipping  the  same."  Section  2  [Sec.  5882,  Rev.  Stat.]  pro- 
vides, that  ''any  person  having  such  demand  may  proceed  against  the 
owner  or  ovvners  or  master  of  such  craft,  or  against  the  cralt  itself.** 
In  the  case  of  the  Canal  Boat  Huron  v.  Simmons,  11  Ohio  458,  supplies 
furnished  by  the  steward  were  held  within  the  law;  in  the  case  of  Lewis 
V.  Schooner  Cleveland,  12  Ohio  341,  it  was  held,  seaman's  wages 
might  be  recovered  against  the  boat  as  money  due  for  labor  in  the  boat's 
equipment;  and  in  the  case  of  the  Schooner  Argyle  v.  Worthington, 
17  Ohio  4t)0,  an  agreement  to  collect  charges  on  cargo  delivered  was  en- 
forced as  part  ot  the  contract  for  the  transportation  of  goods.  In  the 
first  ot  these  cases,  the  judge  who  delivered  the  opinion  remarks  that 
the  law  on  the  subject  was  remedial  in  its  character,  and  should  receive 
an  equitable  construction,  inasmuch  as  it  is  intended  to  furnish  a  rem- 
edy against  the  boat  in  cases  where  the  owners  would  be  liable,  because 
of  the  difficulty  ot  determining  who  the  owners  might  be. 

Further,  it  has  been  held  by  Judge  Storer  that  a  contract  made 
with  the  captain  ot  a  boat  to  recompense  parties  who  had  saved  prop- 
erty, fell  within  the  equity  of  this  statute.  In  view  of  these  various 
decisions,  I  do  not  conceive  that  it  would  be  straining  the  law  to  hold 

*  This  judgment  was  subsequently  affirmed  in  general  term  and  in  the  Supreme 
Court. 
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that  all  the  items  ot  the  account,  excepting  the  publication  in  the  news- 
paper, were  supplies  within  the  meaning  of  the  statute.  It  is  not  for  the 
party  furnishing  these  bills  or  cards,  furnished  on  the  boat  lor  her  use, 
in  connection  with  her  navigation,  to  inquire  whether  they  were  to  per- 
form their  service  strictly  on  the  boat  or  elsewhere.  Judgment  for  the 
amount  of  all   the  items,  except  the  advertising  account. 


CONTRACTS.  «g« 

[Special  Term,  January,  1858.] 

*J.  T.  Williamson  v.  W.  H.  Moore  et  al. 

1.  When  a  contract  is  rescinded  by  the  act  of  one  party,  or  by  decree  of  a  competent 

court,  the  other  party  must  be  remitted  to  the  same  condition  he  was  in  when 
the  contra*  t  was  made.  If  he  has  paid  money,  in  pursuance  thereof,  it  must  be 
refunded.  It  he  has  made  improvements,  he  must  be  reimbursed  for  their 
value. 

2.  Where  it  is  evident  that  a  party  to  a  contract  cannot  comply  with  his  obligations 

as  a  result  of  his  own  acts,  there  need  be  no  tender  before  suit  by  the  other 
party,  as  the  law  requires  no  one  to  do  a  vain  thing. 

On  demurrer  to  petition.  The  plaintiff  is  the  assignee  of  William 
V.  Barr,  and  seeks  to  recover  upon  a  contract  entered  into  between  Barr 
and  the  dciendants,  dated  May  24, 1848,  by  which,  in  consideration  tuat 
he  (Barr)  should  pay  said  delendants  five  hundred  dollars,  in  cash,  and 
certain  notes  given  by  the  detendants  and  others  to  Joseph  Taylor  for 
the  purchase  of  a  tract  o\  land  in  Virginia,  they  would  convey  to  Bair 
one-third  o\  the  land.  These  notes  were;  one  for  five  hundred  dollars, 
due  May  4,  1849;  one  for  eight  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  due  May  4,  1850;  another  tor  the  same  amount,  on 
May  4,  1851;  one  for  six  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  due  May  4,  1852,  and  another  tor  two  hundred  dolars,  due 
at  the  same  time.  The  legal  title  to  the  whole  tract  is  that  held  by  the 
defendants,  and,  by  the  contract  with  Barr,  he  was  to  have  possession  ot 
the  land,  with  the  liberty  to  cut  timber  upon  the  whole  tract  tor  the 
use  of  his  saw  mill.  The  petition  alleges  that  Barr  paid  five  hundred 
dollars  in  cash,  the  note  due  May  4,  1849,  for  five  hundred  dollars,  and 
that  due  May  4,  1850,  lor  eight  hundred  dollars  and  thirty-three  cents. 
But  before  the  maturity  of  the  last  three  notes,  Barr  became  em- 
barrassed, and  was  unable  to  meet  the  payments.  Whereupon,  in  May, 
1853,  no  further  eflorts  having  been  made  to  discharge  the  debt,  the 
defendants  sold  and  conveyed  the  property  described  in  the  contract  to 
the  Cincinnati  and  Hillsboro  Railroad  Co.  for  twenty-eight  thousand 
dollars  in  their  capital  stock  which  stock  was  secured  by  the  delend- 
ants, and  appropriated  to  their  use.  They  deny  the  right  of  the  plaintiff 
to  recover  any  portion  of  the  amount,  and,  before  Barr  assigned  the 
contract  to  plaintiff,  they  refused  to  allow  any  part  to  him.  The  peti- 
tion closes  with  a  prayer  for  judgment  for  the  amount  ot  Hillsboro  stock 

*  Cited  in  support  of  the  rule  that  it  is  unnecessary  for  plaintiff  to  make  formal 
tender  of  performance  when  the  other  party,  by  his  own  acts,  has  made  it  impossi- 
ble of  performance.    Livingston  v.  Kopper,  9  Re.  185. 
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due  to  the  plaintitt  by  the  terms  of  the  contract,  which,  it  is  averred, 
is  one-third  thereof,  deducting  the  defendant's  notes  not  yet  paid,  with 
interest. 

R.  D.  &  J.  H.  Handy,  for  plaintiff. 

S.  J.  Thompson,  lor  defendants. 

Storer,  J. 

To  sustain  their  demurrer  it  is  claimed  it  is  shown  by  the  petition 
that  the  plaintifi's  assignor  was  in  lault  for  the  non-performance  ol  his 
contract,  when  this  action  was  brought,  and  cannot,  therefore,  require 
the  delendants  to  perform  their  part  of  the  agreement.  We  have  been 
referred  to  many  familiar  cases,  where  it  has  been  held  ''that  a  person 
who  has  refused  or  neglected  to  perform  the  condition  on  his  part,  on 
which  the  title  was  to  rest,  can  not  recover  any  payments  he  may  have 
made."  We  admit  the  rule  as  found  in  Green  v.  Green,  9  Cow.  4t); 
Ketchum  v.  Evertson,  18  Johns.  359;  People  v.  Common  PI.  Ct.,  20 
Johns.  [22]  23:  Utterbach  v.  Binns,  1  McLean,  242;  Reed  v. 
McGrew,  5  Ohio  375,  380;  5  Barb.  414:  Story  Equity,  Sec. 
109;  Sugden  Vendors,  245;  Htnry  v.  Conn.  12  Ohio,  193.  There 
must  be  a  performance,  or  a  tender  of  performance,  before  either  party 
can  hold  the  other;  but  it,  when  the  period  of  performance  arrives,  the 
party  bound  to  convey  has  put  it  out  ot  his  power  to  perform,  the  other 
party  is  excused  from  any  lurther  duty,  either  by  payment  or  an  offer 
to  pay.  The  law  requires  no  one  to  do  a  vain  thing,  and  when  it  is 
evident  the  person,  to  whom  the  offer  to  perform  is  to  be  made,  can 
not  comply  with  his  obligations,  but,  on  the  contrary,  the  other  party 
has,  by  his  own  acts,  prevented  a  compliance,  there  need  be  no  tender, 
as  that  ceremony  would  be  a  mere  form.     Co.  I<it.  206. 

In  this  case,  it  does  not  appear  that  time  was  not  made  the  essence 
ot  the  contract,  and  without  deciding  whether,  under  the  state  ot  facts 
presented,  a  specific  performance  would  be  decreed  or  not,  it  is  evident 
that  Barr,  if  he  had  offered  to  pay  the  balance  due  on  the  notes,  in  May, 
1853,  could  not' have  obtained  a  title  to  the  properly  described  in  the 
contract,  and  could  not,  theretore,  be  regarded  as  in  delault. 

But  it  is  admitted  that  the  defendants  have  rescinded  the  contract 
with  Barr,  so  far  as  they  were  able,  and  now  claim  to  hold  the  property 
or  the  proceeds  as  their  own.«  The  plaintiff,  therefore,  must  be  placed 
*'in  statu  quo^^'  and  is  entitled  to  be  restored  to  all  he  has  lost.  A  court 
of  equity  will  not  rescind  a  contract  lor  the  purchase  oi  lands,  unless  the 
party  asking  the  decree  places  the  other  in  the  same  condition,  as  he 
was  before  the  contract  was  made,  and  we  must  apply  the  same  rule  to 
this  case.  Reed  v.  McGrew,  5  Ohio  375,  386;  Griffith  v.  Fred.  Co. 
Bank,  t)  Gill  and  Johns.  424;  Mason  v.  Bovet,  1  Denio.  69. 

With  these  vews  of  the  law  ol  the  case,  we  must  hold  the  plaintiff 
has  made  out  a  cause  of  action.  Whether  it  will  enable  him  to  recover 
one-third  ot  the  stock  taken  by  the  defendants,  deducting  the  amount, 
with  interest,  which  Barr  was  bound  to  pay  ;  or  whether  he  is  allowed 
to  recover  only  the  sums  paid  under  the  contract  to  the  delendants  and 
Taylor,  by  himself,  we  need  not  now  determine. 

The  demurrer  is,  therefore,  overruled,  and  the  defendants  have 
leave  to  answer. 

Demurrer  overruled. 
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PARENT  AND  CHILD— HABEAS  CORPUS.  >  ^- 

88. 
[Special  Term,  January,  1858.] 

*Ex  Parte  Bbssib  Everts. 

The  defendant,  a  minor,  and  her  mother,  with  whom  she  lived,  resided  in  Dayton^ 
Montgomery  county,  Ohio.  The  relator,  the  father,  sued  out  a  writ  of  habeas 
carpus^  from  the  circuit  court  of  the  United  States,  for  the  southern  district  ol 
Ohio,  sitting  in  Cincinnati,  by  which  the  defendant  and  her  mother  were  com- 
pelled to  attend  at  the  sitting  of  that  court.  That  writ  was  dismissed ;  and 
before  the  defendant  and  her  mother  could  return,  and  while  detained  here, 
the  relator  obtaining  an  interview  with  bis  wife,  pretended  to  be,  with  a  view 
to  an  amicable  settlement  of  the  controversy,  caused  a  writ  of  habeas  cor^s  io 
be  issued  from  this  court.  The  parties  being  served,  attended,  and  an  arrange- 
ment was  then  entered  into,  to  extend  the  time  for  filing  a  return  to  the  writ, 
until  the  next  term — Held : 

1.  That  this  court  had  acquired  jurisdiction  to  proceed  with  the  hearing  and  deter- 

mination of  the  controversy. 

2.  But  that,  under  the  circumstances  it  was  a  matter  of  discretion,  whether  it  would 

proceed  in  the  exercise  of  its  jurisdiction,  and  would  be  influenced  in  that  dis- 
cretion, by  a  consideration  of  the  rights  and  interests  of  the  child. 

3.  It  seems  to  be  the  better  practice  to  regard  the  privilege  of  a  party  attending 

court  as  the  privilege  of  the  court,  not  of  the  party,  and  the  allowing  or  not 
of  the  privilege  is  discretionary  with  the  court. 

4.  That  the  facts  showed  an  abuse  of  the  process  of  this  court,  which  should  be 

corrected  by  dismissing  the  writ ;  but  without  costs,  since  the  day  upon  which 
the  writ  was  returnable. 

5.  The  court  can  only  grant  the  writ  when  the   place  of  detention  is  within  the 

jurisdiction  of  the  court. 

On  habeas  corinis. 

The  tacts  are  sutticiently  stated  in  the  decision. 
Tilden,  Raiiden  &  Tilden,  lor  petitioner. 
Wm.  Johnston  &  John  Howard,  for  respondent. 

Gholson,  J. 

A  writ  of  habeas  carpus  was  issued  upcn  the  petition  of  Truman  C. 
Everts,  requiring  the  sheritl  of  Hamilton  county  to  take  the  body  ot 
Bessie  Everts,  and  bring  her  before  a  judge  ol  this  court,  and  also  to 
summon  Eloise  M.  Everts,  who,  it  was  alleged,  illegally  restrained 
Bessie  Everts  of  her  liberty,  to  show  the  cause  of  her  detention.  This 
illegal  detention  was  alleged  to  be  within  the  city  of  Cincinnati,  and, 
ol  course  within  the  jurisdiction  of  the  judge  who  granted  the  writ. 

Bessie  Everts  is  a  minor  of  about  the  age  ot  eight  years.  The  peti- 
tioner who,  on  her  behalf,  has  obtained  the  wiit,  is  her  father,  and 
the  party  under  whose  illegal  restraint  she  is  alleged  to  be  is  her 
mother.  It  is  6ne  ot  those  unlortunate  cases  in  which  a  lather  and 
mother,  who  have  no  other  tie  to  connect  them,  except  a  child  ot  tender  ' 
years,  are  engaged  in  a  dispute  as  to  its  custody.  In  such  a  controversy 
the  position  of  the  child  is  as  much  entitled  to  regard  as  that  of  either 
of  the  parties,   and  I  leel  it  to  be  my  duty  to  take  care  that  no  right, 

•  Followed,  as  to  the  rule  that  in  certain  cases  where  personal  liberty  is  in 
question,  facts  which  would  amount  to  a  waiver  under  other  circumstances,  will 
not  be  given  that  effect.     In  re  Curd,  alias  Jenkins,  9  Re.  196. 
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either  of  substance  or  torm,  which  the  law  may  have  provided  as  a  guard 
or  protection  for  the  child,  shall  be  infringed. 

The  matter  to  be  decided  is  an  alleged  illegal  restraint  of  the  liberty 
of  the  child,  involving  the  question  of  the  proper  custody.  Is  this 
matter  one  which  has  a  locality  and  appertains  to  a  particular  jurisdic- 
tion, or  does  it  follow  the  persons  of  the  parties  contending  for  the 
custody  ?  Has  the  child  no  interest  or  concern  in  the  forum  which 
mey  be  selected  tor  that  contention? 

It  has  been  claimed  that,  upon  an  allegation  of  an  illegal  detention 
in  Montgomery  county,  a  judge  of  this  court  would  be  authorized  to 
grant  a  writ  of  habeas  corpus.  If  there  be  an  alleged  detention  within 
the  jurisdiction  of  this  court,  and  a  writ  of  habeas  corpus  be  awarded,  its 
effect  can  not  be  avoided  by  a  removal  oi  the  party  detained,  and,  there- 
fore, it  may  be,  that  the  writ  could  be  directed  to  the  sheriffs  of  the 
several  counties  of  the  state;  but,  as  at  present  advised,  I  should  not 
feel  authorized  to  award  a  writ  upon  an  allegation  of  a  detention  in 
another  jurisdiction.  It  there  be  no  authority  to  do  this,  then  it  is  a 
right  or  privilege  of  parties  not  to  be  drawn  into  a  forum  which  the 
law  has  not  appointed  for  the  adjudication  of  questions  in  which  they 
are  interested.  This  right,  or  privilege,  it  may  be  the  duty  of  the 
court  to  protect,  and  this  protection  should  be  extended  to  every  party 
interested. 

A  mother  may  have  the  right  to  a  custody  of  the  child,  even  as 
against  a  tather,  and  then  the  child  would  have  a  reciprocal  right  to  the 
care  and  protection  of  that  mother.  Whether  these  rights  exist,  may 
be  a  question  for  legal  adjudication.  The  privilege  of  the  forum  to 
make  that  adjudication,  is,  it  appears  to  me,  as  important  to  the  child  as 
to  the  mother.  If,  then,  a  father  or  a  mother  has  the  actual  custody 
of  a  child,  the  iurisdiction  in  which  that  custody  exists  should  prop- 
erly determine  whether  it  should  continue  or  be  changed.  I  can  not 
understand  how  any  other  jurisdiction  could  interfere  without  a  dis- 
regard of  the  rights  of  the  child.  Any  other  conclusion  would  place 
the  child  in  the  position  of  a  chattel,  and  its  custody  would  be  decided 
as  a  question  of  ownership. 

Assuming  these  principles  to  be  correct,  I  come  to  consider  the 
effect  of  the  temporary  change  of  the  place  of  custody,  from  Mont- 
gomery county  to  the  city  of  Cincinnati,  as  shown  by  the  facts  in  this 
case.  It  appears  that  the  tather,  wishing  to  contest  with  the  mother 
tne  right  to  the  custody  of  the  child,  obtained  a  writ  of  habeas  corpus 
irom  the  circuit  court  of  the  United  States.  In  obedience  to  that  writ, 
the  mother  brought  the  child  from  Dayton,  her  place  of  residence,  to 
this  city.  About  11  o'clock  in  the  morning  it  was  decided  by  the  circuit 
court,  that  the  matter  was  one  not  proper  for  its  cognizance,  and  the 
proceeding  was  dismissed.  Thereupon,  two  steps  are  taken,  one  by  the 
lather  and  the  other  by  his  counsel.  The  father  asks  an  interview  with 
the  mother  at  a  place  named,  and  at  the  hour  of  1  o'clock,  p.  m.,  for 
the  purpose  of  an  amicable  adjustment  of  the  matter  in  dispute.  This 
is  assented  to,  and  the  interview  takes  place.  In  the  meantime,  the 
counsel,  without,  as  is  alleged,  the  knowledge  ot  the  tather,  prepares  a 
petition  for  a  writ  oi  habeas  corpus^  to  be  presented  to  a  judge  of  this 
court.  After  the  petition  is  prepared,  the  father  is  called  out  of  the  room, 
in  which  the  interview  is  being  had,  and  his  affidavit  to  the  petition 
obtained.     He    then    returns,    and   the  conference  continues,   without 
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anything  being  said  as  to  the  contemplated  step  to  obtain  another  writ 
of  h€ide€Ls  corpus.  While  the  parties  are  conlerring  together,  the  sheriff 
ot  the  county  appears  with  the  writ  and  takes  the  child  into  his  custody. 
No  train  of  cars,  in  which  the  parties  could  have  taken  passage  lor 
Dayton,  left  before  four  o'clock;  but,  it  is  alleged,  by  the  mother,  that 
it  was  her  intention  to  have  left,  immediately  alter  the  decision,  in  a 
private  conveyance,  which  intention  was  only  abandoned  to  yield  to 
the  request  for  an  interview.  The  next  day  the  child  was  brought  into 
court,  and,  by  an  arrangement  under  its  sanction,  was  placed  in  the  cus- 
tody of  the  mother  and  Fielding  Lowry,  who  entered  into  a  recogniz- 
ance. The  time  for  making  a  return  to  the  habeas  cot  pus  was  extended 
to  the  present  term  of  the  court.  Now  the  parties  appear  and  interpose 
an  objection  to  the  exercise  of  jurisdiction,  under  tbe  writ  of  habeas 
corpus^  by  a  judge  of  this  court. 

In  some  states  the  privilege  of  not  being  sued  out  of  the  county  of 
their  residence,  is  secured  to  citizens  in  the  shape  ot  a  personal  immu- 
nity. In  this  state  any  such  exemption  is  rather  dependent  on  the  nature 
of  the  cause  of  action.  If,  in  this  c^se,  the  mother  had  voluntarily 
brought  the  child  to  this  city,  I  see  no  reason  to  question  the  propriety 
of  instituting  a  proceeding,  by  writ  ol  habeas  corpus,  to  determine  as  to 
her  right  to  its  custody,  before  a  judge  of  this  court.  The  difficulty  to 
be  encountered  arises  from  the  mode  taken  to  bring  the  mother  and 
child  within  the  locality  over  which  the  jurisdiction  extended,  and  from 
the  circumstances  under  which  they  were  detained  within  that  locality, 
when  they  might  have  departed. 

A  citizen  of  another  state,  having  a  controversy  with  a  citizen  of 
this  state,  at  least  as  to  many  matters,  may  elect  his  forum;  he  may 
require  the  controversy  to  be  decided  in  a  court  ol  the  United  States, 
or  in  a  state  court.  In  this  respect,  as  a  defendant,  his  privilege  is 
peculiar,  and  is  not  enjoyed  by  a  citizen  of  the  state.  Such  a  privilege 
has  ever  been  deemed  important,  and  is  secured  by  direct  legislation. 
A  citizen  of  another  state  does  not,  therefore,  stand  in  a  position  in 
which  he  can  claim  any  favor,  which  interferes  with  a  privilege  of 
being  sued  within  a  particular  jurisdiction,  which  has  been  secured  to 
the  citizens  of  this  state.  He  is  enabled  to  do  that  by  reason  ol  his 
privilege  of  suing  in  a  court  ot  the  United  States,  which  a  citizen  of  this 
state  can  not  do,  viz:  compel  those  with  whom  he  has  a  controversy,  to 
leave  the  county  of  their  residence,  and  attend  at  the  place  in  which  the 
court  of  the  United  States  is  held.  It  is  quite  certain  that  this  privilege 
of  the  citizen  of  another  state,  secured  by  the  constitution  and  laws  of 
the  United  States,  was  never  intended  to  be  used  as  a  means  or  pretense 
to  interfere  with  a  privilege  secured  by  the  laws  ol  a  state,  to  its  own 
citizens  of  being  sued  within  a  particular  state  jurisdiction.  The  courts 
ol  the  state  can  not  properly  permit  it  to  be  so  sued,  and  when  the  pro- 
cess of  a  court  ol  a  state  is  employed  for  such  a  purpose  it  may  very 
jtistly  be  regarded  as  an  abuse  of  such  process.  Every  court  must  have, 
and,  in  a  proper  case,  should  exercise  such  a  power  over  its  process  as 
to  prevent  its  being  used  lor  purposes  of  wrone  and  justice.  16  M.  & 
W.  822;  7  Id.  502;  Barry,  Ex  parte,  43  U.  S.  (2  How.)  65;  78  Eng. 
Com.  Law,  401. 

It  must  be  observed  that  this  is  not  a  case  in  which  it  can  be  prop- 
erly said  there  was  no  jurisdiction;  the  actual  presence  of  the  parlies 
was  sufficient.     The  granting  of  the  writ  was  a  matter  of  course  upon 
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a  general  statement  of  an  illegal  detention.  Its  service  within  the 
lurisdiction  requires  and  authorizes  me  to  proceed  with  the  inquiry  as 
to  the  matters  in  dispute,  unless  some  reason  be  shown  why  jurisdiction 
thus  obtained  should  not  be  exercised.  It  is  a  question,  therelore,  not 
of  the  want,  but  of  the  exercise  ot  jurisdiction.  When  the  exercise  ot 
jurisdiction  depends  upon  an  inquiry  into  an  abuse  ol  the  process  of  a 
court,  the  result  must  be  very  much  governed  by  the  particular  circum- 
stances. The  abuse  claimed  to  have  occurred  must  be  clearly  estab- 
lished, and  must  involve  an  act  of  lorce,  fraud  or  wrong,  on  the  part  of 
him  who  has  employed  the  process  in  a  manner  technically  regular,  or  a 
clear  violation  of  some  right  of  the  other  party,  by  which  an  exemption 
from  the  process,  either  generally  or  under  the  circumstances,  existed. 

I  am  not  aware  of  any  law  of  the  state,  or  ot  any  practice,  which 
would  authorize  me  to  enter  into  an  iuquiry  as  to  any  privilege  protect- 
ing the  parties  in  this  case,  as  suitors  in  the  court  of  the  United  States. 
It  will  be  the  better  rule  lo  consider  such  a  privilege  as  that  of  the 
court,  and  not  of  the  party,  and,  therefore,  the  allowing  or  not  allowing 
the  privilege  to  be  discretionary^  with  that  court.  Magay  v.  Burt,  48 
Eng.  Com.  Law,  5  Q.  B.  393;  Cameron  v.  Lightfoot,  2  W.  Bl.  1,  190. 
It  is  neither  proper  nor  necessary  that  this  court  should  guard  and 
protect  the  privileges  of  the  circuit  court  of  the  United  States;  that 
court  has  ample  means  and  power,  which,  in  any  proper  case,  will, 
doubtless,  be  exercised,  to  protect  its  own  privileges. 

Nor  am  I  prepared  to  admit  that  the  being  required  to  attend  the 
court  of  the  United  States,  held  in  this  city,  would  preclude  or  prevent 
a  service  of  process  from  this  court  on  parties  so  attending.  Even  where 
they  were  wrongfully  sued,  and  thereby  compelled  to  be  present  in  this 
city,  it  would  not  follow  that  there  was  an  exemption  from  service 
of  process,  which  it  would  be  the  duty  of  this  court  to  regard.  I  incline 
to  think  the  same  principle  which  governs,  as  decided  in  England,  in 
cases  of  arrest,  must  apply.  **An  illegal  arrest  will  not  protect  a  man 
against  all  his  other  creditors;  but  he  must  still  be  amenable  to  law, 
unless  some  privity  or  collusion  be  shown."  Howson  v.  Walker,  2 
W.  Bl.  823;  Robinson  v.  Yewens,  5  M.  &  W.  148;  Hooper  v.  Lane.  59 
Eng.  Com.  L.  552.  But  it  has  also  been  decided  that  a  party  while  under 
an  illegal  arrest,  can  not  be  lawlully  arrested  by  the  same  plaint  ifl  who 
has  caused  the  illegal  arrest.  It  will  be  sufhcient  to  authorize  a  dis- 
charge where  the  first  arrest  was  illegal  by  the  wrongful  act  of  the  party 
making  the  second;  and  it  hts  been  held  that  where  a  sherifl,  having 
in  his  hands  a  legal  and  illegal  writ,  makes  his  arrest  under  the  latter, 
there  can  be  no  detainer  under  the  former.  The  party  having  been 
arrested  illegally,  by  the  wrongful  f^ct  of  the  sheriff,  it  can  not  be  made 
available,  for  the  purpose  of  a  detainer  under  legal  process.  Barrati  v. 
Price,  9  Bingh.  566;  23  Eng.  Com.  L.  384;  Hooper  v.  Lane,  59  Eng. 
Con:.  L.  546,    550;  6  House  of  Lords  Cas.  443. 

The  rule  is  placed  on  a  broad  ground,  that  il  the  party  has  been 
unlawfully  deprived  of  liberty,  advantage  shall  not  be  taken  of  the  unlaw- 
ful act  to  detain  him.  Barnck  v.  Newton.  41  Eng.  Com.  L.  1  Q.  B. 
655,  657.  The  principle  has  been  thus  expressed:  '*The  author  of 
wrong,  who  has  put  a  person  in  a  position  in  which  he  had  no  right  to 
put  him,  shall  not  take  advantage  of  that  illegal  act."  4  Mv.  &  Cr.  280, 
281;  1  Hare  299;  1  Bevan  79;  Cr.  &  Phill.  264.  It  is  an  application 
of  the  general  maxim,  that  no  man  shall  take  advantage  of  his  own 
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wrong,  '"b^o  party,"  it  has  been  said,  **caQ  take  advantage  even  of  his 
ignorance  where  it  was  his  duty  to  have  knowledge,  or  of  his  negligence 
and  still  less,  undoubtedly,  ot  his  Iraud,"  Bulkley  v.  Wilson,  2  CI.  & 
Fin.  102,  183. 

There  can,  I  think,  be  no  doubt  but  that  the  same  principle  applies 
in  the  case  of  the  service  of  summons,  where  the  efiect  is  to  deprive 
the  delendant  of  a  right  or  privilege.  It  is  not  necessary  there  should 
be  an  arrest,  though  it  may  also  be  said,  at  least  so  lar  as  the  child  is 
concerned,  personal  liberty  is  involved  in  this  case — a  point  to  which  I 
shall  have  occasion  to  advert  in  another  connection.  The  point  of  diffi- 
culty is,  whether,  in  the  conduct  ot  the  party  availing  himself  ot  the 
process  of  the  court,  there  has  been  that  description  of  wrong  or 
illegality  which  will  bring  the  case  within  the  operation  ol  the  rule? 
This  is  to  be  determined  from  the  circumstances  ol  the  case.  I  have 
no  doubt  there  may  be  cases  in  which  one  party,  having  sued  another 
in  the  court  ot  the  United  States,  and  having  thus  brought  him  within 
the  jurisdiction  ot  this  court,  might,  on  the  failure  of  his  suit,  properly 
be  allowed  to  bring  another  in  this  court.  In  the  absence  of  intentional 
wrong,  there  should,  at  least,  appears  substantial  prejudice.  In  many 
cases  there  is  no  substantial  ground  lor  preierence  between  oce  state 
court  and  another.  If  an  undisputed  debt  is  to  be  collected,  a  man 
would  hardly  be  heard  to  say  he  prelerred  that  a  judgment  should  be 
rendered  against  him  in  Dayton  rather  than  in  Cincinnati.  But  there 
are  cases  in  which,  as  before  remarked,  it  may  be  a  matter  ot  importance, 
and  where  the  right  should  be  protected. 

In  this  case  the  parties  were  brought  to  Cincinnati  under  a  proceed- 
ing in  the  court  of  the  United  States,  which  that  court  refused  to  enter- 
tain. I/>oking  at  all  the  circumstances,  I  feel  bound  to  find  that  there 
was.  on  the  part  ol  the  petitioner,  a  conscious  violation  of  the  right  ot 
the  other  parties,  which,  but  lor  their  presence  so.procured  in  Cincin- 
nati, they  would  have  had  to  have  been  proceeded  against  only  in  Mont- 
gomery county.  The  object  and  intent  of  the  resort  to  a  judge  ol  this 
court,  was  not  simply  to  contest  the  right  to  the  custody  of  the  child, 
but  also  to  deprive  the  parties  of  their  right  to  another  forum,  to  which, 
but  for  his  own  act,  they  would  have  been  entitled.  This,  I  have  no 
hesitation  in  saying,  is  an  act  accompanying  the  exercise  ol  a  right  ot 
suing  in  the  courts  of  the  United  States,  which  a  state  court  ought  not 
to  permit.  It  is  an  advantage  which  would  be  improperly  gained,  and 
the  state  court,  whose  process  is  used  lor  the  purpose,  should  not  allow 
such  an  advantage  to  be  retained. 

There  is  still,  however,  another  point  in  this  case  ot  considerable 
diflBculty.  It  has  been  strongly  claimed,  and  ably  argued,  that  the  ob- 
jection to  the  exercise  ol  jurisdiction  has  been  waived.  This  is  not,  as 
argued  on  ihe  othtr  side,  a  case  in  which  consent  might  not  give  juris- 
diction— for,  as  before  shown,  there  is  jurisdiction — the  only  question 
being  one  of  discretion  as  to  its  exercise.  The  objection  ought,  un- 
doubtedly, to  have  been  taken  promptly,  and  the  acts  of  waiver  in  this 
case,  it  judged  by  analogous  acts  of  waiver  in  ordinary  cases,  would  be 
a  sufiicient  answer.  Their  effect  can  be  only  avoided  by  the  peculiar 
nature  and  circumstances  of  the  case. 

There  are  cases  in  which  it  has  been  held,  that  where  personal 
liberty  is  in  question,  facts  which  would  amount  to  a  waiver  under  other 
circumstances,  will  not  be  given  that  effect.     4  Phill.  744.     I  am  dis- 
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posed  to  apply  a  like  principle  in  this  case.  The  child,  as  before 
shown,  must  be  deemed  to  have  an  interest  in  the  question  as  to  the 
forum  which  is  to  decide  the  contest  lor  its  custody.  I  do  not  think 
the  petitioner  has  a  right  to  claim  that  any  privilege  in  this  respect, 
which  the  law  has  secured^to  the  child,  has  been  lost  by  the  steps  taken 
in  this  case.  This  conclusion  has  been  the  more  readily  reached,  from 
the  cons  deration  that  those  steps  were  induced  by  the  natural  anxiety 
oi  the  mother  to  return  to  her  home  and  friends,  and  that  the  circum- 
stances by  which  they  were  attended  prevented  that  deliberate  and  care- 
ful examination  into  the  etiect  they  might  possibly  have,  which  would 
otherwise  have  been  made. 

After  a  full  consideration  of  th^  circumstances  of  this  case,  I  feel 
hound  to  decline  the  exercise  of  any  jurisdiction  in  the  matter;  and  the 
writ  will,  therefore,  be  discharged;  but  no  costs  will  be  allowed  which 
have  accrued  since  the  day  upon  which  the  writ  was  made  returnable. 

Writ  discharged. 


«  JJB.  HUSBAND  AND  WIFE. 

[General  Term,  February,  1868.] 

*Mark  Buckingham,  Admr.,  v.  Matii<da  N.  Carter,  Admx. 

1.  The  husband  must  reduce  the  wife's  choses  iu  action  into  possession  during  her 

lifetime,  or  they  will  go  to  her  personal  representatives. 

2.  The  receipt  of  interest,  or  of  a  part  of  the  principal,  by  the   husband,  during 

coverture,  is  not  such  a  reduction.  Nor  does  the  recovery  of  a  judgment  upon 
a  note  beionginsr  to  the  wife,  in  a  suit  brought  by  husband  and  wife,  vest  the 
right  in  the  husband.  If  it  is  not  collected  in  his  lifetime,  it  survives  to  the 
wife. 

/  The  defendant  in  error  tiled  her  petition  in  special  term,  setting 

forth  that  Hannah  Hahn,  her  intestate,  while  covert  with  Emanuel 
Hahn,  the  intestate  of  the  plaintifl  in  error,  was  possessed,  in  her  right, 
of  a  promissory  note,  for  one  thousand  dollars,  given  to  and  held  by  her 
before  her  marriage,  and  was  her  separate  property ;  that,  after  her 
marriage,  suit  was  brought  upon  the  note,  in  the  name  of  her  husband 
and  herself,  and  judgment  recovered  against  the  makers  ior  the  amount 
due  and  costs;  that,  after  the  recovery  of  the  judgment,  and  before 
the  execution,  the  wile  died,  leaving  the  present  administratrix  and  two 
other  sisters,  and  one  niece,  her  heirs  at  law.  After  her  death,  her 
husband  procured  to  be  issued,  in  his  own  name,  as  survivor,  a  writ  ot 
scire  facias  to  revive  the  judgment,  which  action,  it  was  alleged  in  the 
petition,  was  then  pending  in  the  court  of  common  pleas  of  Hamilton 
county.     Since  the  return  of  that  writ  the  husband  has  died. 

It  is  further  stated  that  the  husband  received,  in  his  lifetime,  the 
interest  due  upon  the  note,  till  February,  1851,  and  three  hundred 
dollars,  on  account  of  the  principal. 

*  Section  313  of  the  civil  code,  as  amended  April  16,  1867,  provides  that  *'  no 
party  to  a  civil  action  shall  be  allowed  to  testify  by  virtue  of  Sec.  310,  in  any  civil 
action  where  the  adverse  parly  is  *  *  *  administrator  of  a  deceased  person," 
except  as  to  facts  which  occurred  after  decedent's  death,  etc.  Held^  in  an  action  by 
H,  administrator  of  E,  against  D.  that  administrator  H  was  competent  to  testify  on 
his  own  behalf,  as  administrator,  to  facts  which  occurred  prior  to  the  death  of  his 
intestate.    Doughman  v.  Doughman,  21  Ohio  St.  658.  ^ 
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On  the  case  thus  made,  the  administratix  of  the  wife  claims  judg- 
ment, as  the  legal  representative  of  her  sister,  and  asks  the  aid  of  the 
•court  to  secure  to  her  the  benefit  thereof. 

The  answer  admits  the  several  allegations  of  the  petition,  but  sets 
forth,  in  addition,  that  an  agreement  v/ns  made  in  the  liietime  of  Mrs. 
Hahn,  between  her  husband  and  the  maker  ol  the  note,  by  which,  in 
consideration  of  the  payment  ot  interest  to  him,  lurther  time  was  given 
the  debtors  to  pay  it;  that  he  placed  the  note  in  the  hands  of  counsel 
tor  collection,  and  took  a  receipt  in  his  own  name,  which,  it  is  stated, 
was  delivered  to  him,  by  his  wile,  to  collect  and  appropriate  the  pro- 
ceeds to  his  own  use. 

The  case  was  submitted  to  one  of  the  judges  at  special  term.  On 
the  trial  testimony  was  ottered  to  prove  that  Mrs.  H.  had  requested  her 
husband  to  collect  the  note  and  use  the  proceeds;  that  she  was  in 
delicate  health,  and  her  physicians'  bills,  to  a  considerable  amount, 
were  paid  by  him. 

Buckingham,  the  plaintiff  in  error,  who  is  the  administrator  ot  the 
husband,  was  sworn  as  a  witness,  and  testified,  under  exceptions  as  to 
his  competency.  The  exceptions  were  sustained,  and  testimony  rejected. 

Tilden,  Rairden  &  Curwen  and  Strait  &  Hollister,  for  plaintiff  in 
error. 

J.  L.  Minor,  for  defendant  in  error. 

Storer,  J. 

The  important  question  to  be  determined  upon  the  facts  is,  did  the 
husband,  during  coverture,  obtain  the  legal  ownership  of  the  note, 
held  by  his  wife  ?  The  language  of  the  law,  in  such  a  case,  is  significant. 
He  must  have  reduced  the  cAose  in  action  into  possession,  before  he  can 
claim  the  property  by  survivorship. 

Marriage  is  but  a  qualified  gift  to  the  husband  of  the  wile's  choses 
m  action.  If  he  dies  before  he  has  reduced  them  into  possession,  the 
wile,  if  alive — if  not,  her  personal  representatives — will  be  then  entitled 
to  the  proceeds.  Co.  lyit.  351,  a.  Thos.  Ed.  3d  Vol.  334;  Curry  v. 
Fulkinson,  14  Ohio  100,  106. 

This  is  the  universal  principle;  and  the  rule  i^  equally  well  defined 
by  which  we  may  ascertain  whether  such  a  reduction  into  possession 
has  taken  place. 

It  is  settled  that  a  mere  intention,  on  the  part  of  the  husband,  to  con- 
trol his  wife's  choses  in  action,  confers  no  exclusive  right  to  the  thing 
itself;  nor  will  an  appropriation  of  the  fund  it  represents,  unless  it  is 
absolute  and  unconditional,  change  the  property.  Blount  v.  Bestland, 
5  Vesey  616. 

Nor  will  the  transfer,  by  the  husband,  of  stock  standing  in  the 
wile's  name,  be  regarded  as  defeating  her  right.  Wildman  v.  Wildman, 
9  Ves.  174. 

We  suppose  we  may  properly  class  under  these  examples,  all 
the  acts  of  the  husband  in  the  case  before  us,  indicating  an  intention  to 
claim  the  note  as  his  own,  his  receipt  of  the  interest,  as  well  as  a  part  of 
the  principal  debt.  These  are  all  consistent  with  the  idea  that  the 
wife  still  retained  the  ownership. 

As  in  Hart  v.  Stephens.  6  Adolph.  &  Rll.  Q.  B.  937,  where  it  was 
held,  if  the  husband  received  the  interest  on  a  note  due  to  the  wife 
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before  coverture,  it  did  not  vest  the  property  of  this  note  in  him;  bnt,  at 
his  death,  it  survived  to  the  wile.  ^ 

It  was  claimed,  however,  that  the  judgment  was  recovered  in  the 
name  of  the  husband  and  wife  against  the  maker  of  the  note,  which 
judgment  was  in  lorce  when  she  died;  and,  subsequent  to  her  death,  he 
sued  out,  in  his  own  name,  the  proper  lega^  process  to  revive  it. 

We  suppose  the  husband  might  have  brought  suit  in  his  own  name;: 
and,  if  he  had  obtained  judgment,  he  would  have  gained  complete  own- 
ership over  the  claim.  Not  so  when  the  wife  is  joined  as  plaintiff  in  the 
case;  there  is  then  no  change  of  her  property,  unless  the  husband  shalb 
have  received  the  money,  or  otherwise  satisfied  the  judgment. 

'^Tbe  naming  or  not  naming  of  the  wife,  in  an  action*  is  attended 
with  material  consequences;  for,  if  she  be  a  party  and  the  husband  die 
after  iudgment  is  recovered,  the  judgment  will  survive  to  her,  and  she 
will  be  entitled  to  her  scire  facias  \  but  if  the  action  is  brought  by  the 
husband  alone,  and  he  die  after  judgment,  his  representatives,  and  not 
the  wife,  will  be  entitled  to  the  benefit  of  it."     Roper  Law  of  Prop.  209. 

The  precise  question  was  decided  in  Oglander  v.  Baston,  1  Vernon^ 

39t);  so  also,  in  3  Atk.  726  anon\  Coppin  v. ,  2  P.  Wms.  496, 

to  use  the  language  in  Nanney.  v.  Martin,  1  Eq.  Cas.  Abr.  68:  **If 
Baron  and  femme  have  a  decree  for  money  in  the  right  of  i^x^femme^ 
and  the  Baron  dies,  the  benefit  of  the  decree  belongs  to  theyifmin<f." 

This  doctrine  the  English  courts  have  for  two  centuries  held,  and 
still  hold. 

Lord  Hardwicke,  in  Garforth  v.  Bradley,  2  Ves.  Sen.  677,  examines 
the  cases,  and  fully  affirms  the  rule.  The  subsequent  cases  of  Hornsby 
V.  Lee,  2  Madd.  352,  ol  Nash  v.  Nash,  2  Id.  411,  and  the  very  thoroughly 
examined  case  of  Purdew  v.  Jackson,  1  Russ.  2,  in  which  the  ancient 
and  modern  decisions  are  relerred  to,  are  in  strict  accordance  with  the 
principle  we  have  stated. 

The  decisions  at  law  are  in  harmony  with  those  in  equity.  Gaters 
V.  Madeley,  6  Mees.  &  W.  428;  Sherrigton  v.  Yates,  12  Mees.  &  W.  853. 

In  the  United  States  we  can  find  no  exception  to  the  rule,  as  it  pre- 
vails in  England;  it  is  recognized  in  Schoonmaker  v.  Elmendorf,  10 
Johns.  49;  Lodge  v.  Hamilton,  2  Serg.  &  R.  491,  Draper,  Admr.,  v.  Jack- 
son, 16  Mass.  480;  McDowl  v.  Charles,  6  Johns.  Ch.  132;  Craig  v.  Craig, 
8  Barb.  Ch.  76. 

In  Ohio,  the  question,  we  suppose,  has  been  settled.  Our  Supreme 
Court,  in  Dixon  v.  Dixon,  18  Ohio  113,  held: 

*'That  the  wife's  choses  in  action  may  be  reduced  into  possession 
by  the  husband  during  coverture. 
1.     By  obtaining  payment. 

By  recovering  judgment  in  his  own  name. 
3.     Bv  assignment  to  third  pei-sons,  in  good  faith,  for  a  valuable 
consideration. 

**4.     By  substituting  other  securities.** 

We  find  in  this  exposition  of  the  law  nothing  to  detract  from  the 
authority  of  any  previous  adjudications;  but,  on  the  contrary,  a  direct 
recognition  of  the  rule,  that  when  husband  and  wife  join  in  an  action 
upon  a  note  due  to  her,  and  recover  judgment,  the  benefit  survives  to 
her  at  his  death,  and  if  to  her,  then  to  her  representatives  should  she 
then  be  dead. 
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We  have  examined,  with  much  care,  the  many  reported  cases,  rec- 
ognizing and  affirming  the  rule,  and  traced  it  to  its  origin. 

We  find  no  limitation  or  qualification  of  its  import,  whenever  it 
has  been  quoted  or  affirmed,  and  we  must  adhere  to  the  law  as  it  has 
been  always  hitherto  expounded. 

One  exception  was  taken  at  the  trial  to  the  ruling  of  the  court, 
in  rejecting  the  evidence  of  Buckingham,  the  plaintiit  in  error. 

The  judge  decided  the  witness  was  excluded  by  the  terms  ol  Sec. 
3l3  [Sec.  5242,  Rev.  Stat.]  and  we  think  he  committed  no  error  in  thus 
deciding.  The  witness  was  within  the  exception  to  Sec.  310  [Sec.  6240, 
Rev.  Stat.]  and  ii  he  had  been  permitted  to  testify,  a  plain  rule  ot  law 
would  have  been  violated. 

It,  however,  his  testimony  had  not  been  ruled  out,  it  would  not 
avail  the  administrator  of  the  husband;  it  proved  only  intentions  ex- 
pressed by  inchoate  acts,  and  did  not  tend  to  establish  the  fact  that  the 
note  was  reduced  to  his  possession. 

On  the  whole  case,  the  judgment  of  special  term  is  affirmed. 

Judgment  affirmed. 


CHARGE  TO  JDRY— EXCEPTIONS.  2  ga. 

[General  Term,  February,  1868.] 

♦Butchers'  Melting   Association  v.  Commercial  Bank  op 

Cincinnati. 

1.  A  general  exception  to  the  charge  of  the  court  will  not  be  entertained  on  error* 

t.  Exceptions  to  evidence  must  be  such  as  to  advise  the  court  and  the  adversary 
party  of  the  particular  ground  of  objection. 

Proceeding  in  error  to  reverse  a  judgment  of  the  special  term  of 
June,  1856,  rendiered  against  plaintifl  in  error.  The  tacts  are  sufficiently 
stated  in  the  decision. 

Bates  &  Scarborough,  for  plaintiff  in  error. 

King,  Anderson  &  Sage,  for  defendants  in  error. 

Gholson,  J. 

A  petition  in  error  has  been  filed  in  this  case,  and  4he  error  relied 
on  is  founded  upon  a  charge  given  by  the  court  to  the  jury. 

The  evidence  in  the  case  is  set  out,  and  a  part  ot  the  charge,  consist- 
ing oi  two  propositions.  The  exception  taken  is  general,  but  we  are  told 
that  the  latter  ot  the  two  propositions  is  the  one  claimed  to  be 
erroneous.  The  first  proposition  stated  that  the  chiet  question  for  the 
jury  was,  whether  checks  were  drawn  by  the  authority  of  the  defendant, 
or  whether  they  were  the  private  checks  of  Richard  Beresford,  who 
was  the  treasurer  ol  the  corporation.  The  second  proposition  was  as  to 
the  effect  of  the  alleged  fact  that  Beresford  was  a  creditor  of  the  deiend- 
ant.    To  this  fact  it  is  claimed  that  due  weight  w^as  not  given  by  the 

•  Distinguished  from  Strader  &  Co.  v.  Railroad  Co.,  2  C.  S.  C.  268,  in  that  if  one 
party  except  generally  to  a  charge,  and  be  not  asked  by  the  opposite  party  or  the 
court  to  point  out  more  specifically  his  exceptions,  or  the  nature  thereof,  and  such 
charge  be  erroneous  or  claculated  to  mislead  the  jury  upon  a  controlling  question 
in  the  cause,  such  general  exception  will  be  entertained  on  error. 
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charge  ot  the  court,  and  that  it  was  virtually  excluded  Irom  the  consid-^ 
eration  of  the  jury  in  determining  the  first  proposition. 

Now  we  can  not  see  what  effect  the  indebtedness  oi  Bereslord  to  the 
detendant  could  have  on  his  authority  to  draw  checks  on  behall  of  the 
defendant,  unless  the  fact  ot  such  indebtedness  was  known  to  the  plain- 
tiff; nor,  indeed,  does  it  clearly  appear  that  it  could  have  eflect  then, 
unless  some  fraudulent  complicity  was  claimed,  which  we  do  not  under- 
stand to  be  pretended.     But  in  the  manner  in  which  the  question  as  to- 
the  correctness  of  the  charge  is  presented  on  the  record,  it  is  not,  we 
think,  necessary  or  proper  that  we  should  enter  into  such  an  inquiry. 
A  general  expression  occurs  in  the  charge  oi  a  judge  as  to  the  eifect  of  a 
particular  part  of  the  testimony,  which,  it  is  claimed,  may  mislead  the 
jury.     We  think  the  party  making  such  a  claim,  can  not  upon  a  petition 
in  error,  rely  on  a  general  exception  to  the  charge,  but  should  point  out, 
at  the  time  he  makes  the  exception,  the  etiect  which  he  claims  the  par- 
ticular point  of  the  testimony  should  have,  so  as  to  call  to  it  the  atten- 
tion of  the  judge.     Upon  a  motion  lor  a  new  trial  it  might  be  diQercnt^ 
There  the  question  would  he  whether  substantial  justice  had  been  done, 
and  if  the  action  of  the  judge  allected  the  case  in  that  respect,  it  would 
be  his  duty  to  interfere.     But  the  rule  is  otherwise  when  the  exception 
is  presented  as  a  question  ot  strict  light  independent  ot  the  general 
merits.     Then  the  principles  which  have  been  established  as  to  what  is 
proper  to  be  regarded  upon  a  writ  of  error,  apply. 

It  has  been  said  on  this  subject,  that  *'good  faith  and  the  convenient 
administration  of  justice  require,  that  the  counsel  who  objects  to  evi- 
dence, or  excepts  to  the  opinion  of  the  judge,  at  the  trial,  should  state 
the  particular  ground  ot  his  objection,  for  the  double  purpose  of  calling 
the  attention  of  the  judge  to  the  point  of  the  exception,  and  to  afford 
the  opposite  party  an  opportunity  of  obviating  the  objection  by  addi- 
tional proof,  which,  perhaps,  had  been  inadvertently  omitted."  Jack- 
son V.  Hobby,  20  Johns.  367,  362.  **lf  he  objects  to  the  learned  judge's- 
direction  to  the  jury,  he  must  state  not  merely  that  he  does  object; 
he  must  show  that  the  direction  is  contrary  to  law;  he  must  show  dis- 
tinctly and  specifically  the  ground  of  his  objection.*'  3  House  of  Lords 
Cas.  1 ,  IH.  There  are  cases  in  which  the  rule  is  not  laid  down  so  distinctly. 
1  How.  290,  299.  But  we  think  it  clear  that  a  general  objection  to  the 
charge  of  a  judge  which  consists  ot  several  propositions,  when  the  par- 
ticular point  objected  to  is  not  pointed  out,  nor  the  ground  of  objection 
stated,  can  not  avail  upon  a  petition  in  error.  This  is  particularly  true 
where  the  charge  announces  no  proposition  ot  law,  which  can  be  sepa- 
rately discussed;  but  is  a  remark  on  the  eflect  ot  particular  evidence  on 
the  issue  between  parties.  If  a  party  claims  that  such  testimony  should 
have  a  different  or  greater  eflFect  than  that  given  by  the  judge,  he  shall 
call  it  to  the  attention  of  the  judge.  Any  other  course  would  be  unfair 
to  the  judge  and  operate  as  an  injustice  to  the  other  party,  it  it  were 
sanctioned. 

The  judgment  in  this  case  must  be  a&rmed. 

Judgment  affirmed. 
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CHARGE  TO  JURY— NEGLIGENCE,  «J>J«- 

[General  Term,  February,  1868.] 

Jesse  Jenkins  v.  Litti^e  Miami  R.  R.  Co. 

1.  A  charg^e  predicated  on  an  imperfect  statement  of  the  facts  and  circumstances 
bearing  on  the  point  to  which  it  is  directed,  and  which  excludes  from  the  jury 
matters  in  evidence  proper  to  be  considered,  shou.d  be  refused. 

1  Generally,  negligence,  if  not  a  question  of  fact  for  the  jury,  it,  at  least,  a  mixed 
question  of  law  and  fact,  which  it  would  be  improper  to  take  from  the  jury,  by 
the  charge  of  the  court. 

3.  In  a  case  where  a  question  of  nefirligence  as  to   the  conduct  of  a  hand  in  the 

employ  of  a  railroad  company,  and  as  to  the  conduct  of  an  engineer  having  the 
supervision  of  the  hand,  is  in  dispute,  it  would  not  be  proper  for  a  court,  tak- 
ing certain  of  the  facts  apart,  from  the  others,  and  the  surrounding  circum- 
stances, such  facts  not  having,  in  law,  any  conclusive  and  definite  effect,  to  say 
to  a  jury  that  they  did  constitute  negligence. 

4.  An  engineer  of  a  locomotive  is  a  servant  of  superior  grade  to  that  of  a  fireman 

under  his  control,  and,  therefore,  is  not  within  the  fellow-servant  rule. 

On  motion  of  defendant  for  a  new  trial  reserved  from  special  term* 
The  decision  states  the  tacts  suiBciently. 

King,  Anderson  &  Sage,  for  plaintiff. 

Fox  &  French  and  CurweH  &  Wright,  for  defendant. 

Gholson,    J. 

This  action  is  brought  to  recover  damages  sustained  by  an  alleged 
act  of  negligence  on  the  part  oi  an  engineer  in  the  employment  oi  the 
defendant.  The  plaintiU  was  a  fireman  also  in  the  employment  of  the 
defendant,  at  the  time  he  sustained  the  injury,  which  was  the  loss  of  an 
arm,  while  engaged  in  what  he  claimed  to  be  an  act  ol  duty,  done  under 
the  control  and  direction  of  the  engineer,  a  superior  officer. 

The  first  question  which  arises  is,  whether  the  case  by  the  allega- 
tions and  prool,  is  brought  within  the  p/inciple  ot  the  doctrine  estab- 
lished in  the  state,  by  the  case  of  Little  Miami  Railroad  Co.  v.  Stevens, 
iO  Ohio  415. 

We  think  that  it  very  clearly  is.  The  plaintiff  was  under  the  direc- 
tion and  control  of  the  engineer,  and  tne  negligence  alleged  is  that  of 
the  engineer.  It  consisted,  if  at  all,  in  an  act  over  which  the  plaintiff 
had  no  control,  and  in  the  doing  of  which  he  can  not  be  said  to  have 
participated. 

The  next  question  is,  whether  the  plaintfi  was  himselt  in  lault.  It 
appears,  we  think,  that  he  was  engaged  in  doing  that  which  he  had 
betore  been  orderefl  to  do,  and  at  a  time  and  place  which,  under  the 
circumstances,  made  it  a  proper  discharge  ot  duty  on  his  part.  At  least 
such  a  conclusion  may  be  lairly  and  properly  drawn  Irom  the  evidence. 
This  makes  a  prima  facie  case  ot  not  being  in  fault.  Beatty  v. 
Gilmore,  16  Penn.  St.  463. 

The  remaining  question  is,  whether  there  was  negligence  in  the 
engineer.  And  if  the  plaintiff,  at  the  time  and  under  the  circumstances 
he  received  the  injury,  was  in  the  discharge  ol  his  duty,  then,  it  can 
scarcely  be  doubted  but  that  the  engineer  in  moving  the  train  without 
notice  or  signal,  to  the  certain  peril  oi  the  plaintiff,  was  guilty  ot  negli- 
gence. 
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It  is,  therefore,  upon  the  question  whether  the  plaintifl  was  himself 
in  iault  that  the  defense  has  mainly  turned.  Certain  acts,  or  parts, 
of  the  conduct  of  the  plaintff  have  been  selected,  and  it  is  strenuously 
claimed  that  these  constitute  such  negligence  as  to  preclude  the  planititt 
from  a  recovery.  The  court  at  special  term  was  requested  so  to  direct 
the  jury,  and  its  refusal  is  now  claimed  to  be  error.  When  these  charges 
were  asked,  the  court,  refusing  them  in  the  form  they  were  proposed, 
modified  th^m  by  bringing  before  the  jury  certain  inferences  to  be  drawn 
from  the  evidence,  and  which,  it  drawn,  would  alter  the  conclusion. 

Without  inquiring  whether  the  defendant  could  justly  complain  of 
the  modifications  made  by  the  court,  we  think  it  a  sufficient  answer  to 
say,  that  the  charges  asked  were  in  themselves  improper.  On  the  one 
side  it  was  claimed  that  there  was  negligence  on  the  part  of  the  engi- 
neer, and  on  the  other  that  there  was  negligence  on  the  part  of  the 
plaintitl.  The  question  of  negligence  was  the  one  involved.  Would  it 
have  been  proper  tor  the  court,  taking  certain  of  the  facts  apart  from 
the  others,  and  the  surrounding  circumstances,  such  facts  not  having  in 
law  any  conclusive  and  definite  effect,  to  say  to  the  lury  that  they  did 
•constitute  negligence?  We  think  in  such  a  case  as  the  present,  negli- 
gence, if  not  a  question  of  tact  for  the  jury,  is  at  least  a  mixed  question 
or  law  and  fact,  which  it  would  have  been  improper  to  take  from  the 
jury  by  the  charges  which  were  asked.  Watts  v.  Taylor,  14  Johns.  304, 
307;  6  Moore,  Pri.  Ca.  110,  126;  59  Eng.  Com.  L.  81;  2  Ad.  and  El. 
25t).  2t)l.  It  would  have  been  very  proper  for  the  court  to  direct  the 
juiy  as  to  the  premises  from  which  they  might  draw  their  conclusion  . 
on  the  question  of  negligence,  but  they  ought  to  have  been  lelt  to  say, 
under  all  the  circumstances,  whether  the  negligence  alleged  was  estab- 
lished. 

And  this  leads  to  what  we  consider  another  fatal  objection  to  the 
oharges,  and  the  one  which  the  judge  at  special  term  evidently  had  in 
view  in  their  refusal.  They  are  predicated  on  an  imperfect  statement  ot 
the  facts  and  circumstances  bearing  on  the  point  to  which  they  are 
directed;  they  exclude  from  the  consideration  of  the  jury  matters  in 
testimony  proper  to  be  considered.  Rhett  v.  Poe,  43  U.  S.  (2  How.) 
457,  483.  Several  of  the  charges  are  predicated  on  the  supposition  that 
it  devolved  on  the  plaintiff  as  a  duty,  before  he  engaged  in  the  act 
which  led  to  his  injury,  to  give  notice  to  the  engineer.  Even  ii  the  ex- 
istence of  any  such  duty  could  generally  be  considered  a  matter  of  law, 
it  might  surely  be  dispensed  with  in  particular  cases,  and  there  were 
circumstances  in  this  case  which  were  proper  to  be  considered  by  the 
jury,  showing  that  from  the  conduct  of  the  parties  it  had  been  dis- 
pensed with,  and  that  the  engineer  must  be  considered  as  having  knowl- 
edge of  the  position  of  the  plaintifi  at  the  time  he  moved  the  engine. 

But  we  do  not  regard  this  view  material,  being  satisfied  that  there 
was  no  right  to  ask  the  court  to  charge,  as  a  matter  of  law,  that  any 
such  duty  existed  under  the  circumstances.  Whether  the  not  giving 
notice  under  all  the  circumstances  constituted  negligence,  was  a  matter 
proper  for  the  jury. 

We  see  no  reason  to  be  dissatisfied  with  the  verdict  of  the  jury,  and 
do  not  think  the  deiendant  has  been  prejudiced  by  any  direction  ot  the 
judge  on  the  trial.  The  motion  for  a  new  trial  ought,  therefore,  in  our 
opinion,  to  be  overruled. 

Motion  overruled. 
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Dennistoun,  Wood  &  Co.  v.  Merchants'  Bank. 


PLEADING.  « ^ 

[Special  Term,  March,  1858.] 

♦Dbnnistoun,  Wood  &  Co.  v.  Merchants'  Bank  of  Cleveland. 

1.  Ail  the  facts  necessary  to  constitute  a  cause  of  action  or  defense  should  be 
pleaded.     Frequently  that  must  be  pleaded  which  need  not  be  proved. 

1  An  agreement  between  defendant  and  a  third  party  by  which  plaintiff  did  not 
alter  his  position,  is  not  subject  to  a  plea  of  estoppel.  Such  an  agreement  is 
ODly  evidence  and  is  not  to  be  pleaded  as  a  complete  bar. 

On  a  demurrer  of  the  plaintiffs  to  one  of  the  defenses  of  the  defend- 
ant, and  on  a  demurrer  oi  the  defendant  to  a  reply  of  the  plaintiff  to  the 
other  grounds  of  defense. 

Worthington  &  Matthews,  for  plaintiffs. 

Collins  &  Herron,  for  defendant. 

Gholson,  J. 

The  action  is  on  promissory  notes  against  the  Merchants'  Bank  as 
iodorser.  The  defense  states  that  the  notes  were  indorsed  without  value 
and  for  collection  merely,  and  were  fraud uletly  put  in  circulation  by  the 
Ohio  Lite  Insurance  and  Trust  Company;  but  it  is  not  alleged  that  the 
plaintifls  either  gave  no  value,  or  had  notice  or  knowledge  of  the  Iraud. 
It  is  claimed  that  proof  of  what  is  stated  would  cast  on  the  plaintiQs 
the  burden  ot  showing  that  they  took  the  notes  lor  value,  and  in  the 
course  ot  business,  and  that  the  defendant  need  allege  no  more  than 
what  it  would  be  required  to  prove  to  make  out  a  prima  facia  case. 

Independent  ot  the  provisions  of  the  code,  there  certainly  are  many 
cases  in  which  to  make  out  a  cause  of  action  or  defense,  a  party  .is 
bound  to  allege  in  pleading  more  than  he  (vould  be  required  to  prove. 
Potter  V.  Deyo.  19  Wend.  3t)l,  8t)3.  And  it  is  conceded;  unless  the  rule 
is  changed  by  the  code,  this  is  such  a  case.  It  is  like  a  plea  of  purchase 
tor  valuable  consideration  without  notice.  To  make  such  a  plea  good 
there  must  be  a  denial  ot  notice,  but  the  negative  need  not  be  proved. 

I  do  not  understand  the  code  to  make  any  chancre  in  this  respect. 
The  facts  constituting  a  cause  of  action  or  a  defense  must  be  stated,  and 
it  requires  the  same  facts  to  constitute  a  cause  of  action  or  defense,  as 
before  the  code.  Whatever  tacts  were  essential  and  material  before  the 
code,  to  give  a  party  a  cause  of  action,  or  to  constitute  a  ground  of 
defense,  are  still  essential  and  materia),  and  must  be  stated  in  the  plead- 
ing. The  same  test  applies:  Admitting  the  truth  ot  all  that  is  stated, 
is  there  a  cause  of  action  or  defense?  Applying  this  test,  the  defense  of 
the  defendant  to  which  a  demurrer  has  been  interposed,  can  not  be  sus- 
tained. It  may  be  all  true,  and  yet  the  plaintifls  may  be  entitled  to 
recover. 

The  reply  of  the  plaintifls,  to  which  there  is  a  demurrer,  sets  up  a 
certain  agreement  between  the  Merchants'  Bank  and  the  Ohio  Life  Insur- 

*  There  seems  to  be  some  conflict  between  this  case  and  Petit  v.  Hudson,  2 
Re.  663,  on  the  point  that  it  is  necessary  that  all  the  facts  be  pleaded  to  con- 
stitute a  cause  of  action  or  defense,  but  the  court  in  Petit  v.  Hudson,  says  that  in 
this  case  somewhat  different  principles  are  involved.  The  ruling  is  followed  in 
Hooper  ▼.  Kilgonr,  2  C  S.  C.  352. 

8  Dis. 
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ance  and  Trust  Company,  as  an  estoppel  to  the  defenses  of  the  Merchants* 
Bank  in  this  action.  The  plaintifls  were  not  parties  to  that  agreement, 
and  were  in  no  way  represented  by  the  Ohio  Lite  Insurance  and  Trust 
Company.  They  were  not  induced  to  take  the  notes  or  to  alter  their 
position  by  the  execution  x)f  that  agreement.  If  the  agreement  admitted 
the  liability  of  the  defendant  as  indorser  ol  the  notes,  it  would  certainly 
be  strong  evidence,  but  there  is  no  such  admission,  and  even  if  there 
were,  it  would  only  be  evidence,  and  not  an  estoppel  to  be  pleaded  as  a 
conclusive  bar.  The  transaction  between  the  Merchants'  Bank  and  the 
Trust  Company  fails  in  a  most  essential  element,  when  it  is  sought  to  be 
used  as  an  estoppel  by  the  plaintiffs.  There  would  be  no  reciprocity. 
The  plaintifls,  being  neither  parties  nor  privies,  could  not  have  been 
bound  by  the  transaction,  and  could  not  rely  on  it  as  an  estoppel,  by 
deed  or  record.  Considered  as  an  estoppel  in  pais^  or  by  parol,  it  fails, 
for  a  reason  equally  obvious,  there  was  no  action  taken  by  the  plaintiffs 
in  consequence  of  the  transaction  between  the  Merchants'  Bank  and  the 
Trust  Company,  and  no  intention  by  those  parties  that  any  such  action 
should  be  taken. 

Under  these  views,  both  of  the  demurrers  must  be  sustained.  The 
defendant  can  amend  by  adding  the  first  defense  to  the  second,  which 
will  make  one  complete  defense,  ard  then  tne  plaintiffs  can  file  another 
reply,  denying  the  facts,  or  setting  up  some  other  matter. 

Demurrers  sustained. 


«  w»  MALICIOUS   PROSECUTION. 

Robert  Doll  v.  Marcus  Schoenberg. 

[General  Term,  March,  1858.] 

In  actions  for  malicious  prosecution  the  q*iestion  of  probable  cause  is  for  th« 
court  to  decide ;  the  truth  of  the  facts,  upon  which  it  is  predicated,  is  for  the 
jury  to  determine. 

An  action  to  recover  damages  tor  a  malicious  arrest  and  prosecution 
on  a  charge  ot  arson.  On  motion  for  a  new  trial  and  reserved  to  gen- 
eral term. 

Hassaurek  &  Elliott,  for  plaintiff. 

P.  J.  Sullivan  &  W.  Van  Hamm,  lor  defendant. 

Storkr,  J. 

This  is  an  action  tor  a  malicious  prosecution,  charging  that  the 
plaintilt  was  arrested  upon  the  delendant's  affidavit  alleging  the  crime  of 
arson;  that  he  was  acquitted  alter  trial;  and  that  delendant  had  mali- 
ciously and  without  probable  cause,  instigated  the  complaint. 

The  answer  is  a  general  denial  ot  the  facts  set  forth  in  the  petition, 
but  no  ground  is  stated  on  which  the  right  to  prosecute  the  plaintifl  was 
based. 

On  the  trial  before  Judge  Gholson,  at  special  term,  the  court  was 
asked  to  charge  the  jury,  among  other  matters —  / 

Fiist.  That  they  had  the  right  to  determine,  whether  the  circum- 
stances proved  justified  the  defendant  in  procuring  the  plaintiff's  arrest. 


Doll  V.  Schoenberg. 


Second.  That  it  was  for  the  jury  to  say  whether  the  defendant 
believed,  or  did  not  believe,  at  the  time  he  caused  the  arrest,  that  the 
plaintiff  set  fire  to  his  property,  as  his  belief  was  material  to  the  ques- 
tion of  fact;  whether  there  was  probable  cause  or  not. 

Third.     That  probable  cause  did  not  exist. 

These  instructions  the  judge  refused  to  give;  but  did  charge  that 
what  was  probable  cause,  whether  it  existed  or  not  in  each  particular 
case,  must  be  decided  by  the  court,  but  the  lacts  upon  which  the  legal 
definition  is  to  depend,  if  not  admitted,  must  be  found  by  the  jury. 

**The  question  is  one,"  he  said,  **ot  law  and  fact,  and  the  duties 
of  courts  and  juries  were  well  defined  and  clearly  understood.  While 
the  court  should  not  interlere  with  the  functions  of  the  jury,  that 
tribunal  ought  to  be  confined  to  their  peculiar  oflEice.** 

The  counsel  lor  the  aefendant  pressed  the  court,  it  seems,  with 
many  questions,  but  they  were  substantially  to  obtain  an  answer  to  the 
proposition  they  appear  to  have  a*-sumed,  that  in  some  way  or  other, 
the  jury  had  the  right  to  decide  what  was  or  what  was  not  probable 
cause. 

At  their  request,  the  point  has  been  reserved  for  our  opinion,  in 
general  term. 

The  proposition  is  a  very  simple  one;  and  to  our  apprehension,  of 
easy  solution. 

When  it  is  said  that  what  is  probable  cause,  is  for  the  decision  ot 
the  court,  and  the  truth  of  the  iacts  upon  which  it  is  predicated,  for 
the  jury,  no  new  doctrine  is  asserted.  It  is  but  the  utterance  of  what 
we  read  in  every  carefully  digested  and  well  reasoned  legal  adjudication 
upon  the  subject. 

There  is  no  doubt  of  what  the  rule  is  in  England.  Panton  v.  Wil- 
liams, 2  Adolph.  and  Ell.  N.  S.  191,  which  but  affirms  the  law  as  laid 
down  in  Coxe  v.  Wirra,  Cro.  Jac.  193,  and  Pain  v.  Rochester,  Cro. 
Eliz.  871.  Indeed,  the  doctrine  has  become  so  undisputed  there  that  he 
must  be  a  tiold  man  to  question  it.  In  the  United  States  we  find  a  series 
of  decisions,  asserting  the  same  principle.  Stone  v.  Crocker,  24  Pick. 
85;  Masten  v.  Deyo,  2  Wend.  424;  Muns  v.  Dupont,  2  Washington 
C.  C.  S.  453;  Ulmer  v.  Leland,  1  Greenleaf  135;  Ash  v.  Marlow,  20 
Ohio  119. 

But  it  is  said  the  last  case  is  not  decisive  o[  the  question;  that  there 
are  portions  of  the  opinion  ot  the  court,  susceptible  of  different  construc- 
tions, and  very  well  sustain  the  ground  assumed  by  counsel,  in  claiming 
for  the  jurv  the  prerogative  oi  the  iudge. 

We  have  olten  examined  this  reported  case,  and  do  not  think  when 
the  opinion  is  regarded  as  a  whole,  and  its  several  parts  carefully 
collated,  there  is  any  ground  for  what  we  may  terra  the  introduction  ot 
the  new  doctrine,  now  asked  to  be  recognized.  The  decision  upon  the 
main  point  is  very  clear,  for  the  court  say,  '* probable  cause  is  a  mixed 
question  of  law  and  fact;  and  if  the  lacts  are  contested,  the  court  must 
leave  them  to  the  jury,  with  instructions  as  to  what  is  probable  cause." 
This  quotation  certainly  is  in  harmony  with  the  rule  as  we  everywhere 
find  it,  and  although  there  are  other  passages  of  the  decision,  that  do  not 
in  so  direct  terms  aftirm  it,  they  are  explicable  upon  the  idea  that  they 
were  intended  to  meet  different  phases  ol  the  argument  made  by  counsel. 

There  may  have  been  a  want  ot  directness  in  stating  the  precise  rule; 
and  when  ft  was  stated,  too  much  verbiage  used  to  explain  it,  perhaps 
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thereby  obscuring  rather  than  more  clearly  illustrating  the  point  to  be 
determined.  But  a  passing  cloud  ought  not  to  hide  the  sun;  when  by 
rejecting  the  shadow  we  learn  at  last  what  is  the  substance. 

We  can  not  appreciate  the  ditficuity,  that  counsel  frequently  seem 
to  have  met,  in  reconciling  the  doctrine  to  the  spirit  of  the  law  which 
secures  a  trial  by  jury.  It  interferes  with  no  such  privilege,  but,  on  the 
contrary,  protects,  regulates,  and  gives  it  ail  its  true  value. 

It  but  affirms  the  legal  axiom,  that  the  jury  have  the  exclusive 
judgment  of  the  facts,  proved,  and  the  verity  of  the  proofs  themselves; 
but  they  are  to  receive  from  the  court  an  exposition  of  the  principle,  by 
which  their  determinations  are  to  he  made.  Thus  is  secured,  and  only 
thus  can  be  secured,  the  independence  and  the  usefulness  of  courts  and 
juries. 

And  it  is  no  novel  doctrine,  it  applies  to  every  case,  when  the  rule 
for  damages  in  torts  is  necessary  to  be  stated ;  it  measures  the  degree  of 
care  and  diligence,  in  all  fiduciary  relations,  and  decides  what  is,  and 
what  is  not  negligence  in  the  agent.  It  decides  under  the  law  merchani 
what  is  due  diligence,  and  what  is  not,  to  hold  a  collateral  party  to  a 
contract  or  to  discharge  him.  It  determines  what  is  and  what  is  not  a 
reasonable  time  within  which  agreements  should  be  fulfilled,  when  the 
parties  have  fixed  none  themselves.  It  controls  the  duties  ot  carriers, 
underwriters,  and  every  class  of  professional  men,  holding  them  liable  or 
not  for  the  performance  of  their  agreement,  whether  involving  science 
or  skill. 

When  we  find  the  principle  thus  pervading  every  department  of 
the  law,  where  the  action  of  the  court  is  required  in  the  trial  ot  cases, 
we  should  not  expect  that  a  suit  tor  a  malicious  prosecution  should  be 
an  exception  to  the  established  rule. 

There  certainly  is  no  reason  why  it  should  be  so  regarded,  and  we 
find  no  respectable  authority  that  will  authorize  us  to  make  it. 

Whenever  personal  rights  are  involved,  the  remedies  for  their 
vindication,  and  what  is  necessary  to  constitute  a  legal  claim  to  a  re- 
covery, are  within  the  exclusive  control  of  the  judge.  He  decides  what 
is  an  assault,  what  is  slander,  and  so  of  libel;  and  in  all  criminal  prose- 
cutions he  alone  defines  what  are  the  necessary  elements  to  make  the 
oflense,  from  simple  larceny  to  homicide.  And  yet  we  are  asked  to  ex- 
clude the  present  case  from  the  application  ot  the  admitted  maxim:  Ad 
questiones  juris ^  judex  diciL     Ad  quesiiones  /acti,  juratores  dicunt. 

We  find  no  error  in  the  charge  of  the  judge  or  any  of  his  rulings, 
and  direct  that  the  case  he  remanded  to  the  special  term  lor  judgment 
on  the  verdict. 

Cause  remanded  for  judgment  on  the  verdict. 


1 
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SALES— FACTORS— LIENS.  «  ^• 

A.  D.  Grikff  &  Co.  V.  Madison  Cowguill. 

[Special  Terra,  March,  1858.] 

1.  A  merchant  in  Cincinnati  consigned  merchandise  to  his  factor  in  New  Orleans, 
for  sale,  who,  without  the  instructions  or  advice  of  his  principal,  shipped  a  por- 
tion  of  the  property  to  New  York,  where  it  was  sold  at  a  loss.  The  factor  is- 
bound  to  pay  to  his  principal  the  market  value  in  New  Orleans  at  the  time  the 
property  was  shipped. 

1  If  the  factor,  at  the  request  of  the  principal,  reships  to  Cincinnati  a  portion  of 
the  property  sent  to  New  Orleans,  he  has  the  right  to  retain  the  same  in  the 
hands  of  his  agent  there,  until  his  lien  for  advances  is  paid  ;  and  the  principal 
can  not  obtain  the  possession  until  he  he  has  paid,  or  tendered  the  amount  of 
sQch  advances ;  the  factor  having  his  lien  for  his  general  balance  of  account. 

The  plaintifis  claimed  to  recover  of  the  defendant  a  balance  alleged 
to  be  due  to  them  as  his  factors.  The  account  between  them  was 
made  up  of  merchandise  consigned  by  the  del  en  dan  t,  and  advances 
made  by  the  plaintifis. 

The  amount  alleged  to  be  due  was  (1,641.45,  lor  which,  it  was 
admitted,  the  plaintiffs  were  entitled  to  judgment,  unless  the  defendant's 
counterclaim  was  allowed. 

This  counterclaim  arose  upon  the  following  state  ot  iacts: 

1.  That  a  part  ot  the  property  shipped  from  Cincinnati  to  New 
Orleans  for  sale,  to-wit:  Fifty-lour  firkins  ot  butter  were  sent  by  the 
consignees  to  New  York,  without  the  consent  of  the  consignor,  and  sold 
thete  at  a  less  price  than  they  would  have  brought,  at  the  time,  at  the 
place  ot  consignment.  It  is,  therefore,  claimed  that  the  loss  in  ptice^ 
and  all  extra  charges  for  Ireight,  insurance  and  commissions,  should* 
be  deducted  from  the  plaintifis'  account. 

2.  That  the  plaintiffs,  at  ^he  request  ot  defendant,  reshipped  to 
Cincinnati,  irom  New  Orleans,  ninety  half  barrels  of  butter;  but,  instead 
of  delivering  the  same  to  the  defendant,  the  property  was  sent  to  the 
consignee  of  tbe  plaintiffs,  with  directions  not  to  deliver  to  the  defend- 
ant until  he  should  pay  a  bill,  drawn  on  him  by  plaintiffs,  for  the  amount 
for  which  they  were  then  in  advance  to  him.  On  the  arrival  of  the 
butter,  the  draft  was  presented,  but  payment  was  refused ;  and  the  prop- 
erty remained  in  the  hands  of  the  plaintiffs'  agent  here  until  it  was 
sold,  and  the  proceeds  credited  to  the  defendant. 

This  sale,  it  was  said,  was  made  without  authority,  and  at  a  less 
sum  than  the  market  price,  tor  which,  and  all  extra  commissions, 
charges,  etc.,  the  defendant  asked  to  recoup. 

Johnston  &  Carroll,  for  plaintiffs. 

Pox  and  Pox,  and  J.  I^.  Miner,  for  deiendant. 

Storbr,  J. 

Upon  the  facts  in  this  case  two  questions  are  presented: 

1.  As  to  the  right  of  the  consignees,  in  New  Orleans,  to  send  the 
properly  to  New  York  for  sale. 

2.  What  was  the  right  of  the  plaintitls'  a^ent  in  Cincinnati  to 
retain  the  butter  sent  back  from  New  Orleans,  until  the  bill  drawn  for 
advances  had  been  paid. 
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There  can  be  no  doubt,  as  a  general  rule,  that  an  agent  or  factor 
can  not  depute  the  authoiity,  conierred  upon  him  by  another,  without 
the  assent  ol  his  principal;  but  where,  trom  the  nature  ol  the  trust,  it 
can  not  be  expected  that  he  should  accomplish  it  all  by  his  own  per- 
sonal exertions,  he  will  be  allowed  to  employ  others  to  assist  him;  such 
as  a  deposit  ot  goods  with  a  warehouseman,  and  the  employment  of 
brokers,  auctioneers,  and  such  other  agencies  as  are  necessary  to  secure 
the  sale  keeping  of  the  property,  and  effect  sales. 

And  this  apparent  delegation  ot  authority  may  be  regarded  as  the 
exercise  of  a  power  impliedly  contained  in  his  appointment,  subject 
to  all  the  caution  and  prudence  he  is  bound  to  exert,  independently  of 
the  delegation,  and  not  to  exceed  what  is  strictly  proper,  or  is  war- 
ranted by  the  usage  of  trade.  Smith's  Mercantile  Law,  148;  Dunlap's 
Paley,  177;  Amory  v.  Hamilton,  17  Mass.  103,  108.  But  we  can  find 
no  case  where  a  1  actor  is  permitted  to  send  the  property  confided  to  his 
care  to  another  port,  unless  by  the  advice  or  assent  ol  his  principal. 

It  seems  to  be  intimated  that  there  is  an  usage,  in  New  Orleans, 
which  justifies  sucn  a  course;  but  none  such  is  proved,  and.  if  it  were 
proved,  we  hhoiild  be  unwilling,  in  a  case  like  this,  to  adopt  it  as  a  part 
of  the  law  merchant,  as  it  violates  the  established  principle,  that  where 
the  confidence  is  personal,  it  can  not  be  assigntd  to  a  stranger.  It  was 
well  said  by  Lord  Ellenborough,  in  Cockran  v  Irlam,  2  Maule  and  Sel. 
303,  **A  principal  employs  a  broker  from  the  opinion  he  entertains  of 
his  personal  skill  and  integrity,  and  a  broker  has  no  right,  without 
notice,  to  turn  his  principal  over  to  another  ol  whom  he  knows  nothing." 

We  find,  however,  one  case  in  which  the  doctrine  is  put  hypo- 
thetically,  and  it  mig^ht  seem  the  established  rule  had  been  relaxed.  The 
court  of  appeals  oi  Kentucky,  in  Wallace  v.  Bradshaw,  6  Dana  383,  held 
that  the  established  usage  might,  in  a  proper  case,  if  satisfactorily 
•proved,  authorize  the  factor  to  reship.  If  we  should  grant  the  sound- 
ness of  the  rule,  thus  affirmed,  we  must  apply  it  strictly  to  the  case 
assumed;  but  we  must  be  permitted  to  doubt  the  propriety  ol  the  rule 
itself,  as  well  as  the  reasoning  ot  the  court.  No  adjudicated  case  is 
referred  to,  nor  is  the  principle  decided  sustained  upon  any  other  ground 
than  that  of  analogy. 

We  find,  however,  in  Catlin  v.  Bell,  4  Camp.  183,  in  a  case  where 
a  shipmaster,  to  whom  goods  had  been  confided,  for  transportation  to 
the  West  Indies,  and  to  sell  them,  on  the  plaintiff's  account,  was  not 
authorized,  if  they  could  not  be  sold  at  the  port  ol  destination,  to  send 
them  to  another  market.  The  defendant,  having  shipped  the  goods  to 
the  Spanish  Main,  where  they  were  destroyed  by  an  earthquake^  the 
plaintiff  recovered  the  value  of  the  articles,  the  court  holding  that  the 
agent  ''had  no  right  to  hand  over  the  goods  to  another  person,  and  to 
give  them  a  new  destination." 

The  same  doctrine  is  stated  by  Mr.  Smith,  in  a  note  to  his  excellent 
work  on  ''Mercantile  Law,**  page  148,  and  in  Dunlap's  Paley,  177,  Siory 
on  Agency,  Sees.  3*:i,  34.  We  think,  then,  the  plaintitts  should  be 
charged  with  the  value  ot  the  property  sent  to  New  York,  to  be  ascer- 
tained by  the  market  price  of  similar  property  in  New  Orleans  at  the 
time. 

The  second  question  involves  the  plaintiflfs'  right  to  retain  the  prop- 
erty shipped  from  New  Orleans  to  Cincinnati,  until  their  advance  was 
paid. 


SUPERIOR  COURT.  39 


Grieff  &  Co.  v.  CowRuill. 


As  the  shipment  was  made  to  Cincinnati  at  the  defendant's  request, 
we  suppose  the  plaintitis  did  not  thereby  part  with  their  lien,  unless 
they  had  voluntarily  delivered  it  to  the  defendant.  They  certainly  had 
the  right  to  accompany  it  in  person,  oi  send  it  in  charge  of  their  agent, 
and,  for  all  practical  purposes,  the  carrier  of  the  freight  and  the  con- 
signee ot  the  factors  may  be  regarded  as  holding  such  a  relation. 

The  factor  has  his  lien,  not  merely  lor  a  particular  advance,  but  for 
his  general  balance  also.  He  never  loses  it  but  by  his  own  consent,  or 
his  neglect  to  enforce  it,  if  it  has  been  once  legally  vested. 

In  the  case  before  us,  it  is  proved  the  defendant  was  indebted  to  the 
plaintiffs  tor  their  advance  on  account  of  his  consignments,  when  the 
property  arri\ed  in  Cincinnati,  and  came  to  the  possession  of  the  plain- 
titls'  agent.  It  is  claimed  by  the  plaintiffs,  that  the  whole  amount  of 
the  bill  accompanying  the  reshipment  was  then  due.  This  is  denied  by 
the  defendant;  but  it  is  immaterial  whether  the  sum  named  in  the  bill 
was  due  or  not.  It  is  evident  a  considerable  sum  was  due,  and  it  was 
the  duty  of  the  defendant  to  have  tendered  the  amount  actually  due,  or 
that  he  admitted  to  be  due,  before  he  could  regain  the  possession  oi  the 
property.  He  refused  to  pay  the  bill,  or  to  make  the  tender,  and  could 
not,  therefore,  object  to  the  plaintitls'  retaining  the  possession,  as  their 
security  lor  advances. 

Nor  did  the  right  of  the  plaintiffs  to  sell  the  property  shipped  to 
Cincinnati,  for  the  advances,  cease  bv  its  arrival  there;  they  still 
possessed  the  same  power  to  dispose  ot  it  they  had  while  it  was  at  New 
Orleans.  But  they  were  bound  to  sell  at  the  best  price  they  could  have 
obtained  in  this  market,  and  ^re  chargeable  with  any  sacrifice. 

We  think  the  sales  here  were  1  airly  made,  and  the  agents  exerted 
themselves  for  the  benefit  of  all  parties. 

We  charge  the  plaintitls  with  the  net  amount  of  sales,  deducting  the 
alleged  errors  in  tare,  and  all  commissions  that  may  have  been  charged, 
other  than  those  of  the  agent. 

The  plaintiffs  can  not,  certainly,  sell  the  property  and  take  it  with 
the  agent's  commission,  as  well  as  their  own,  for  performing  the  same 
office. 

With  these  deductions  from  the  balance  claimed  by  plaintiffs,  there 
will  be  judgment  for  the  residue. 


NOTES— PRINCIPAL  AND  AGENT.  2  2" 

OB. 

[Special  Term,  March,  1858.] 

John  Huff  v.  Hatch  &  Langdon, 

1.  When  a  promissory  note  is  deposited  with  a  banker  for  collection,  he  becomes 
the  agent  for  its  collection,  and  must  use  the  ordinary  legal  means  to  effect 
that  object;  and  if  he  omit  any  duty  necessary  to  be  perlormed,  whereby  the 
holder  loses  his  security,  he  is  responsible  to  the  holder. 

Sw  As  a  general  rule,  an  agent  intrusted  with  the  transaction  of  business  for  his 
principal,  is  bound  to  know  the  duties  required  of  him  by  law,  as  well  as  the 
legal  principles  by  which  they  are  restricted.  This  must,  necessarily,  depend 
upon  the  nature  of  the  business  to  be  done,  and  the  usual  means  to  be  em- 
ployed in  doing  it. 
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8.  A  banker  who  is  required  to  pay  a  debt  through  the  neglect  by  which  indorsers 
are  discharj^ed,  the  maker  being  insolvent,  is  entitled  to  be  subrogated  to  anj 
dividends  that  may  be  paid  on  such  indebtedness. 

Action  against  bankers  for  neglect.  The  facts  are  sufficiently  stated 
in  the  decision. 

Lewis  French,  tor  plaintiff. 

Tilden,  Rairden  &  Curwen,  for  defendants. 

Storer,  J. 

The  plaintiff  deposited  with  the  defendants,  who  were  bankers  in 
Cincinnati,  and  with  whom  he  transacted  business,  a  promissory  note 
for  collection,  oi  which  the  lollowing  is  a  copy: 

**Cmcinnati,  October  11,  1854. 

"$170.  Sixty  days  after  date,  I  promise  to  pay  to  R.  Ashcrait,  or 
order,  one  hundred  and  seventy  dollars,  for  value  received. 

'*Wm.  Irwin. 

*  'Indorsed :  Richard  Ashcralt. ' ' 

When  the  note  became  due,  it  beinj^  unpaid  within  business  hours, 
one  of  the  defendants  handed  it  to  a  notary  to  demand  payment  ot  the 
maker,  and  notify,  if  necessary,  the  indorser.  The  notary  was  informed, 
at  the  same  time,  that  the  defendant  had  heard  Irwin  was  dead,  and  his 
funeral  was  then  about  to  take  place,  and  he  requested  the  notary  to 
inquire  as  to  the  fact;  and  if  he  should  find  that  such  was  the  case,  he 
need  not  call  at  the  late  residence  of  the  deceased  for  the  purpose  oi 
making  any  demand  of  payment,  but  should  notify  the  indorser  in  the 
usual  way. 

This  the  notary  did,  having  ascertained  the  fact  to  be  true,  as  had 
been  stated  by  the  defendant,  and  therefore  returned  the  note,  with  his 
protest,  to  the  defendants,  as  he  had  been  instructed  to  do,  without 
making  any. demand  at  the  domicile  of  the  deceased. 

The  plaintiff  afterward  commenced  suit  against  Ashcraft,  the 
indorser,  in  this  court,  and  in  general  term  it  was  held  that  the  notary 
should  have  presented  the  note  at  the  place  ot  residence  of  the  maker, 
although  he  was  dead  at  the  time.  The  indorser  was,  therefore,  dis- 
charged, and  judgment  entered  in  his  favor. 

It  is  now  sought  to  make  the  defendants  liable  lor  their  neglect  in 
giving  the  instructions  above  referred  to.  At  the  special  term,  the  facts 
having  been  proved,  as  before  stated,  the  court  charged  the  lury,  in  sub- 
stance, that  the  defendants  were  the  plaintiff's  agents  to  collect  the  note 
deposited  with  them,  and  were  bound  to  use  the  ordinary  legal  means 
to  effect  that  object.  If,  by  the  custom  of  the  banks  in  the  city,  gener- 
ally known  and  acted  upon  in  the  community,  it  was  usual  to  hand 
notes  to  a  notary  on  the  day  they  become  due,  for  demand  and  notice, 
and  this  was  done  by  the  defendants,  and  the  notary  should  neglect 
his  duty,  or  omit  to  do  what  the  law  required,  whereby  the  indorser  is 
discharged,  the  defendants  are  not  liable  for  the  loss;  it  must  be  borne 
by  the  notary.  In  such  case,  the  notary  is  not  the  agent  of  the  defend- 
ants. If,  however,  the  bankers  instructed  the  notary  as  to  the  course 
he  was  to  pursue,  and  directed  that  he  should  omit  any  duty  necessary 
to  be  performed,  whereby  the  indorser  is  discharged  from  his  liability; 
they  are  responsible  to  the  holder  of  the  security.  Such  directions 
excuse  the  notary,  and  devolve  the  liabilitj^  for  loss  upon  the  bankers. 


SUPERIOR  COURT.  41 


Huff  V.  Hfltch  &  Langdon. 


I 

i  M 


■*  Bat  it  must  appear,  the  directions  were  pointed  and  unequivocal, 
n  the  banker  merely  advised  the  notary,  it  was  not  his  duty  to  make 
demand  of  the  note  or  bill,  the  result  would  be  different.  In  such  a 
case  the  notary  would  not  be  protected  from  liability,  as  he  must,  at  all 
events,  pursue  the  course  required  by  the  law. 

The  amount  oi  damages  to  be  assessed  for  the  plaintifl,  if  a  verdict 
shoald  be  lound  in  his  favor,  would  be  the  amount  of  the  note,  with 
tbe  interest  from  the  date  ot  its  maturity. 

If  the  defendants  should  be  compelled  to  pay  the  amount  ot  the 
note,  they  will  be  subrogated  to  all  the  rights  ol  the  plaintiff,  and  en- 
titled to  any  dividend  to  be  made  by  the  administrator  of  Irwin. 

A  verdict  was  rendered  ior  the  plaintiff  for  the  amount  of  the  note 
and  interest.  A  new  trial  is  now  asked  lor  the  defendants,  and  the  prin- 
cipal reasons  assigned  are  these: 

First.  That  the  defendants  were  not  liable  for  acting  upon  an 
erroneous  construction  ot  the  law,  it  they  acted  in  good  faith  in  giving 
the  advice  cr  direction  to  the  notary. 

Second.  That  the  extent  of  the  insolvency  of  the  maker  of  the  note 
could  not  be  considered  by  the  jury,  but  the  actual  loss  to  the  holder 
should  be  the  measure  of  damages. 

There  can  be  no  doubt,  as  a  general  rule,  that  an  agent  intrusted 
with  the  transaction  ol  business  for  his  principal,  is  bound  to  know  the 
duties  required  ol  him  by  law,  as  well  as  the  legal  principles  by  which 
they  are  restricted.  This  must  necessarily  depend  upon  the  nature  of 
the  business  to  be  done,  and  the  usual  means  to  be  employed  in  doing 
it.  Thus,  a  factor,  who  undertakes  to  be  an  insurance  broker,  is  re- 
quired to  know  something  of  the  course  of  trade,  the  form  of  policies, 
the  nature  of  risks,  the  solvency  of  underwriters,  and  all  the  general 
customs  of  the  place  which  affect  the  contract.  And  if  he  omits  to  do 
what  he  is  bound  to  do,  and  loss  follows,  he  is  liable.  Story  Agency 
Sees.  187  and  191. 

So  a  trustee,  who  is  employed  to  invest  a  fund,  is  bound  to  look 
to  the  title  he  is  receiving,  and  is  charged  with  a  knowledge  of  the  law 
that  creates,  incumbers  or  destroys  it.  For,  it  is  said,  every  agent 
must  possess  a  competent  degree  of  skill  to  enable  him  to  perlorm  the 
duties  he  assumes;  if  he  engages  without  the  requisite  skill,  he  is  a 
deceiver,  and  will  be  justly  liable  lor  the  consequences  of  his  incapacity. 
And  not  merely  for  himself,  but  those  also  whom  he  may  employ  under 
htm.'*  Smith  Merc.  Law,  ItH.  But  we  suppose  it  can  not  be  properly 
held  that  an  agent,  however  he  may  be  liable  to  his  principal  lor  injuries 
catised  by  the  want  of  reasonable  skill  and  diligence  in  the  execution  of 
his  agency,  should  not  be  made  responsible  for  injuries  caused  by  his 
mistakes  in  a  doubtful  matter  of  law.  Bank  ot  Washington  v.  Triplett, 
(26  U.  S.)  1  Pet.  25.  36;  Mechanics'  Bank  v.  Bank,  6  Mete.  13,  27.  In 
the  last  case,  the  rule  is  stated  by  Chiet  Justice  Shaw  with  great  clear- 


The  case  betore  us  does  not,  we  think,  present  the  question  thus 
decided.  There  was  no  pretense  that  the  law  was  doubtful,  or  the  rule 
it  prescribed  had  not,  in  similar  cases,  been  pur<^ued.  Nor  dotrs  the 
lact  that  there  was  a  difference  of  opinion  among  the  members  of  the 
court  who  finally  decided  the  case,  as  to  the  duty  of  the  notary,  change 
the  law  as  it  then  stood,  and  which  the  majority  of  the  judges  must  be 
supposed  to  have  affirmed. 
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We  must  apply  the  ordinary  rule  which  defines  the  agent's  liability, 
and  hold  the  defendants  were  responsible  for  their  omission  to  piesent 
the  note  themselves,  or  through  the  intervention  of  a  notary. 

Their  direction  to  that  oflScer  not  to  present,  is  equivalent  to  the 
neglect  of  the  paities  to  present  it  themselves.  If  they  had  not  delivered 
it  to  the  notary,  but  had  themselves  undertaken  to  perform  the  duty  of 
presentment,  in  the  same  manner,  their  liability  could  not,  we  think, 
have  been  doubted.  There  is  no  perceivable  distinction  between  the 
character  of  the  agent  in  either  case. 

The  other  ground  upon  which  a  new  trial  is  asked,  we  do  not  think 
is  well  taken:  nor  can  it  be  sustained,  we  think,  on  principle  or  author- 
ity, as  applied  to  the  case  before  us. 

In  Hamilton  v.  Cunningham,  2  Brock.  350,  Chief  Justice  Marshall 
decided,  after  a  full  examination  of  the  authorities,  that  the  responsi- 
bility of  an  a^ent  to  whom  commercial  papers  have  been  intrusted  lor 
collection,  depended  upon  the  law  regulating  principal  and  agent.  The 
actual  loss  sustained  by  the  principal  in  consequence  of  the  misconduct 
of  the  agent,  is  the  amount  of  damages  lor  which  he  is  responsible. 

In  the  case  before  us,  it  was  in  evidence,  that  the  maker  of  the  note 
died  insolvent,  and  his  estate  might  possibly  divide  a  small  percentage 
among  the  creditors,  but  it  might  not  be  sufficient  to  pay  the  preferred 
debts;  and  the  court,  therefore,  instructed  the  jury  they  might  regard 
the  amount  of  the  note,  il  they  should  find  the  facts  to  be  true  as  to  the 
insolvency  of  the  deceased  debtor,  as  the  measure  of  damages;  that  the 
possibility  of  a  small  dividend  being  afterward  declared,  was  remote, 
and  ought  not  to  postpone  the  right  of  the  plaintiff  to  recover  for  the 
whole  amount  of  the  note;  and  the  risk  of  any  future  payment  being 
made,  he  ought  not  to  be  required  to  take. 

This  exposition  of  the  law,  we  think,  was  correct.  The  mere 
chance  of  a  future  recovery  of  a  part  of  the  claim  was  not  the  proper 
subject  for  the  consideration  of  a  jury,  as  it  was  evident,  lor  all  practical 
purposes,  the  note  had  no  real  value.  We  should  certainly  hold  that 
the  defendants  might  be  subrogated  to  all  the  benefits  the  holder  of  the 
note  might  possibly  derive  from  the  decedent's  estate. 

We  believe  we  may  well  extend  the  same  protection  to  the  defend- 
ants as  we  should  to  a  surety.  Although  the  suit  agaist  them  partakes 
somewhat  of  an  action  on  the  case,  it  is.  nevertheless,  founded  in  con- 
tract, in  misdirectig  the  agent  in  performing  his  trust. 

There  is  no  iraud  or  wrong  imputed;  the  whole  claim  is  predicated 
upon  acts  of  omission  only. 

The  rule,  then,  that  in  a  case  of  mere  tort,  there  is  neither  a  contri* 
bution  nor  a  subrogation,  does  not  apply. 

Judgment  for  plaintiff. 


SUPERIOR  COURT.  43 


Irwin  V.  Insurance  Co. 


INSURANCE— FIRE.  «  gf-  ' 

[General  Term,  March,  1858.] 

Wii«i«iAM  F.  Irwin  bt  al.  v.  National  Insurance  Co. 

Adanse  in  a  policy  of  insurance,  authorizing  the  insurer  to  determine  the  insur- 
ance at  any  time  by  giving  notice  to  that  effect,  and  refunding  a  ratable  propor- 
tion of  the  premium,  is  valid  ;  and  the  exercise  of  the  right  reserved  by  it  fur- 
nishes no  defense  to  a  party,  liable  on  the  premium  note,  as  surety  for  the 
insured,  in  a  suit  on  the  note  to  recover  the  unpaid  proportion  of  the  premium, 
notwithstanding  the  policy  also  contains  a  provision  that  in  case  of  loss  the 
amonnt  due  for  the  premium  is  to  be  deducted  from  the  amount  to  be  paid  by 
the  underwriter. 

Proceeding  in  error  to  reverse  a  judgment  rendered  by  Gholson,  J. 
at  special  term  for  plaintiff,  upon  the  pleadings  and  an  agreed  state- 
ment of  iacts.  The  action  below  was  brought  Dy  the  delendant  in  error 
to  recover  the  balance  alleged  to  be  due  upon  a  promissory  note, 
bearing  date  November  2,  1855,  executed  by  J  F.  Washington,  in  favor 
ot  the  plaintiiTs  in  error,  lor  the  payment  of  $378  in  six  months  alter 
date  and  by  them  duly  indorsed.  It  was  averred  that  the  note  was  duly 
presented  for  payment,  at  the  proper  time  and  place,  payment  refused, 
and  due  notice  given  to  the  indorsers. 

It  was  averred  in  defense  that  the  defendants  below  were  mere 
sureties  upon  the  note;  that  the  only  consideration  on  which  it  was 
executed  and  delivered  was  the  issuing  of  a  policy  oi  insurance  by  the 
plaintitt  below,  in  lavor  of  the  maker  of  the  note,  (and  a&  payment  in 
advance  oi  the  premium  charged  thereon)  and  of  even  date  therewith, 
whereby   the  plaintiii  caused  said   Washington  to  be  insured  upon  the 
steamer  Ambassador,  for  the  term  of  one  year  Irom  that  date,  in  the  sum 
of  t3.500  against  certain  perils  therein  named   and  with  certain  privi- 
leges of  navigating,  etc.;  that  said  policy  contained  a  stipulation,  re- 
serving to  the  plaimifl  t be  right  to  terminate  the  insurance  at  any  time 
within  the  period  specified  by  giving  notice  to  that  eflect  to  the  assured; 
that  the  plaintiff,  without    any   lault  on  the  part  of  the  assured,  and 
before  the  expiration  of  said  year,  that  is,  on  July  24, 1856.  refused  to  be 
further  bound  to  said  insurance,  and  notified  the  assured  to  that  eflect, 
and  that  the  policy  was  determined  and  at  an  end.     It    was  further 
averred  that  the  defendants  had  no  notice  of  the  alleged  cancelment  of 
the  policy;  that  by  a  clause  of  said  policy  it  was  provided,  that  in  case 
of  loss  or  damage  to  the  property  insured,  the  premium  note  or  notes,  if 
unpaid,  should  be  paid  out  of  any  sum  of  money  that  might  be  coming 
to  the  assured  for  said  loss;  and  thai,  by  reason  of  the  cancelment  ot 
the  policy,  the  defendants  were  deprived  of  a  security,  of   which  they 
might  have  availed  themselves,  lor  the  payment  of  said  note.     The  facts 
thus  set  up  in  the  answer  are  not  traversed  by  the  plaintifl's  reply,  and 
were  admitted  in  the  agreed  statement  of  facts.     The  policy  referred  to 
in  the  answer  was  also  admitted  to  be  the  only  contract  of  insurance 
between  the  parties.     Among  other  provisions  therein  are  the  following: 
''In  case  of  loss,  the  amount  to  be  paid  by  this  insurance  company 
shall  be  such  proportion  thereof  as  the  sum  insured  herein  beprn  to  the 
agreed  value  in  this  policy,  which  amount  shall  be  paid  in  sixty  days, 
etc.,  deducting  the  amount  of  the  premium  note  if  unpaid,  and  all  other 
demands  ot  the  company  against  the  said  assured." 
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Also,  ''It  is  further  agreed  that  this  company  reserves  the  ri^ht  to 
determine  this  insurance  at  any  time  by  giving  notice  to  that  ellect  to 
the  assured,  or  his  representatives,  in  which  case  the  company  will 
retund  a  ratable  proportion  ol  the  premium." 

The  notice  alluded  to,  as  having  been  given  by  the  company  to  the 
assured,  was  as  follows: 

*  •Office  Nationai.  Insurance  Company,  \ 
"Cincinnati,  July  24.  1856.  j 

**y«  Francis  Washington^  Esq. 

**Dear  Sir — Please  receive  this  as  notice  that  this  company  have 
canceled  and  terminated,  and  do  hereby  cancel  and  terminate,  Hull 
policy  No.  225,  dated  November  2,  1855,  issued  to  you  for  $3,500,  on 
the  steamboat  Ambassador,  tor  one  year,  Irom  November  2,  1865,  etc.. 
this  termination  being  made  under  a  reserved  right  to  make  it,  contained 
in  said  policy. 

"The  premium  note  given  by  you  lor  said  insurance  being  unpaid, 
the  pioportionte  return  premium  due  you,  in  virtue  of  this  tetmination 
of  the  policy,  amounting  to  $104.  t)0,  is  credited  as  a  partial  payment 
thereof. 

**l  remain  very  respectfully  yours,  etc., 

**B.  Urner,  President.'' 

In  addition  to  the  return  premium,  thus  credited  to  the  defendants 
on  the  note,  they  are  credited  with  a  further  sum  of  $100.  And  it  was 
further  agreed,  that  if,  under  these  circumstances,  the  plaintiff  was 
entitled  to  recover  at  all,  it  was  entitled  to  recover  the  amount  of  9190.53. 
The  court  having  found  the  point  ot  law  in  favor  ot  the  plaintiff,  caused 
a  judgment  to  be  entered  up,  in  its  behalf,  lor  said  sum. 

The  grounds  upon  which  this  judgment  is  assailed  are: 

1.  That  the  policy,  being  determinable  at  the  option  of  the  insurers* 
was  not  ot  binding  obligation  upon  them,  and  so  was  not  a  sufficient 
consideration  lor  the  delivery  of  the  note. 

2.  That  the  abandonment  of  the  risk  by  the  company  put  an  end 
to  the  entire  contract,  so  far  as  the  sureties  upon  the  note  were  con- 
cerned, and  precluded  a  pro  rata  recovery  upon  the  note,  since  the  de- 
fendants as  sureties  were  thereby  deprived  of  the  security  they  had,  in 
the  event  ot  a  loss  happening  within  the  year,  by  that  clause  of  the 
policy  which  gave  the  company  a  lien  upon  the  amount  which  .would  be 
due  irom  them,  to  secure  payment  of  the  note. 

Caldwell  &  Paddock,  ior  plaintiffs  in  error. 

Kebler  &  Force,  for  deiendant  in  error. 

Spencer,  J. 

It  may  be  premised  that  the  clause,  upon  which  these  objections  are 
chiefly  founded,  is  ot  recent  introduction  in  policies  oi  insurance,  and. 
so  lar  as  we  are  advised,  has  not  received  a  judicial  construction,  nor  yet 
a  practical  one  of  general  notoriety  among  merchants.  We,  are.  there- 
fore, to  consider  what  is  its  appropriate  effect  upon  principles  of  law  ap- 
plicable to  all  contracts,  and  especially  of  this  description.  Nothinj^ 
is  more  common  than  the  execution  ol  contracts  determinable  by  the 
good  will  and  pleasure  of  both  parties,  as  contracts  lor  the  use  and 
occupation  of  lands  at  the  will  of  both  landlord  and  tenant,  contracts  lor 
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the  performance  of  personal  services  or  labor,  by  one  for  another,  during 
an  indefinite  period,  determinable  at  the  will  of  either;  and  nothing*  is 
better  settled  than  the  validity  oi  such  contracts.  Should  A  occupy  the 
land  or  receive  the  services  ot  B,  under  such  a  contract,  lor  a  certain 
time,  it  would  be  no  answer  to  an  action  brought  by  B.  that  the  estate, 
being  determinable  at  his  pleasure,  was  not  a  consideration  lor  A's 
promise  to  pay  lor  its  use  so  long  as  he  held  it;  or  il  in  that  case  A  had 
given  his  promissory  note,  with  an  indorser,  in  anticipation  oi  occupying 
the  premises  for  a  given  time,  but  betore  the  time  arrived  the  estate 
should  be  determined  by  the  will  of  the  landlord,  it  could  not  be  truly 
said  that  the  entire  consideration  of  the  note  had  failed  or  that  neither 
maker  nor  indorser  could  be  held  upon  the  note,  because  the  estate  being 
thus  determinable,  there  was  no  consideration  for  the  giving  of  the  note; 
Dor  is  the  case  altered  should  the  contract,  instead  ot  being  determin- 
able at  the  will  oi  either,  be  determinable  only  at  the  will  ot  one  of  the 
parties.  The  obligation  to  pay  while  it  lasts  lor  the  benefits  received  is 
binding  on  the  party  promising;  nor  is  a  contract,  determinable  at  the 
will  of  one  party  only,  necessarily  without  mutuality;  as  il  A  agree  with 
B  to  serve  him  for  a  year  certain,  with  a  privilege  on  the  part  of  B  to 
discharge  him  at  any  time  within  the  year.  So  a  grant  ot  lands  by  A 
to  E  lor  a  term  of  j'ears,  with  a  privilege,  on  the  part  of  the  tenant,  to 
surrender  at  any  time  within  the  term,  is  binding  upon  A  for  the  whole 
term,  though  B  may  relieve  himself  Irom  any  portion  of  the  teim.  4 
Adolph.  &  E.  832.  The  price  to  be  paid  for  the  services  in  the  one  case, 
and  tor  the  use  ot  the  land  in  the  other,  may  be  and  in  contemplation  of 
law  is  fixed  with  reference  to  the  privilege  granted. 

There  is  nothing  in  the  nature  of  a  contract  of  insurance  to  with- 
draw it  from  the  operation  of  the  general  rule.  So  long  as  the  insurance 
lasts  both  parties  are  benefited — the  insurer  to  the  extent  of  the  premium 
earned,  and  the  insured  to  the  extent  of  the  protection  afforded;  and 
thus  the  benefit  is  mutual,  although  the  privilege  of  putting  an  end  to 
the  contract,  within  the  term  of  insurance,  is  not  mutual.  But  the  con- 
sideration or  premium  paid,  or  to  be  paid,  tor  the  insurance  is  fixed  with 
relerenceto  this  very  privilege,  and  therein  consists  the  entire  mutuality 
of  the  contract.  Clauses  of  this  description  in  policies  of  insurance  are 
perhaps  more  appropriate  than  any  other  species  of  contract.  They  are 
contracts  requiring  peculiar  good  faith  on  the  part  of  the  insured — con- 
tracts in  which  great  reliance  is  placed  by  the  underwriter  in  the  integrity 
and  good  conduct  of  the  insured,  and  where,  if  it  be  ascertained  that 
confidence  has  been  misplaced,  it  may  be  exceedingly  desirable  and 
appropriate  to  terminate  the  risk. 

But  here,  as  in  other  contracts,  the  privilege  granted  or  reserved 
must  be  reasonably  exercised.  It  can  not  be  arbitrarily  resorted  to  in 
such  a  way  as  to  jeopardize  and  imperii  the  other  party,  or  expose  him 
to  irretrievable  loss.  There  is  no  pretense,  however,  that  in  the  present 
case  the  privilege  was  improperly  exercised  to  the  prejudice  of  the  in- 
sured, and  nothing  further  need  be  said  upon  the  subject. 

The  second  ground  of  defense  urged  in  this  case  necessarily  fails 
with  the  first,  for  if  the  principal  be  bound  by  the  contract,  the  surety, 
who  entered  into  his  obligation  with  reterence  to  the  contract  of  his 
principal,  is  equally  bound.  And  if  in  fact  he  should  have  lost  a  secu- 
rity, which  he  might  otherwise  have  held,  for  the  payment  of  the  pre- 
mium, had  the  insurance  continued  lor  the  whole  term  specified  in  the 
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policy,  yet  he  has  lost  it  by  a  contingency  contemplated  by  him  when  he 
entered  into  the  contract  ot  suretyship,  and  the  happening  of  which, 
therefore,  has  subjected  him  to  no  unexpected  loss,  and  should  occasion 
him  no  surprise. 

We  are  of  the  opinion,  therefore,  that  the  judgment  at  special  term 
was  right,  and  should  be  affirmed  with  costs,  but  without  penalty. 

Judgment  affirmed.  , 


25*8  ATTACHMENT— BOND. 

to, 

[Special  Term,  Marcli,  1868.] 

George  C.  King  v.  Henry  Snow  et  al. 

1.  An  undertaking  in  attachment  is  not  the  subject  of  an  action  in  another  court. 

2.  An   undertaking  to  perform  the  judgment  of  the  court  in  the  action,  has  refer- 

ence to  the  final    order  and  direction  of  the  court  in  that  case,  and  does  not 
necessarily  intend  payment  or  delivery  directly  to  the  plaintifi  in  attachment. 

On  demurrer  to  petition.  Suit  on  an  undertaking  in  attachment. 
The  petition  alleges  that  the  plaintit)  brought  his  certain  action  in  the 
common  pleas  court  of  this  county,  to  recover  irom  Samuel  Proper  $380; 
that  an  attachment  issued  against  Proper  as  a  nonresident,  under  which 
certain  chattel  property  in  the  hands  ot  Henry  Snow  was  attached; 
that  thereupon  the  defendants.  Snow  and  Burnet,  executed  to  the  plain- 
tiff in  attachment  their  bond,  "that  the  property  or  its  appraised  value 
in  money  shall  be  lorthcoming  to  answer  the  judgment  of  the  court  in 
the  action,*'  and  the  property  was  redelivered  to  Snow;  that  the  plain- 
tiff at  the  November  term,  1857.  ol  the  common  pleas  court,  rendered  a 
judgment  against  Proper  for  S386.9H;  that  an  execution  issued  against 
said  Proper  on  said  judgment,  and  that  a  demand  was  made  upon  said 
Snow  and  Burnet  for  the  property  so  attached  or  its  value  m  money,  but 
that  said  property  was  not  lorthcoming,  nor  its  value  in  money,  accord- 
ing to  the  terms  of  said  undertaking;  that  the  execution  so  issued  was 
returned  with  the  indorsement  that  no  property  was  lound  with  which  to 
satisfy  the  same;  and  the  petition  further  alleges  that  there  is  no  prop- 
erty within  the  reach  of  an  execution  from  said  common  pleas  court  by 
which  said  judgment  can  be  satisfied;  and  there  is  due  to  the  paintiff 
from  the  delendants,  upon  the  undertaking  in  attachment,  the  amount 
of  the  judgment  rendered  against  King. 

The  defendants  demur  to  the  jurisdiction  of  the  court  and  also  to 
the  sufficiency  ol  the  petition. 

Chas.  Loomis,  for  plaintiff. 

Jacob  Burnet,  lor  delendants. 

Gholson,  J. 

This  action  was  brought  upon  an  undertaking  given  in  a  case  in  the 
court  of  common  pleas  under  a  proceeding  in  attachment.  The  under- 
taking was  one  authorized  by  Sec.  199  [Sec.  5529,  Rev.  Stat.]  of  the  code. 
The  plaintitl  in  the  common  pleas  has  proceeded  to  judgment,  has 
issued  execution,  has  demanded  the  property  mentioned  in  the  under- 
taking, for  the  purpose  of  satisfying   the  execution.     It   has  not  been 
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delivered  nor  its  value  paid  on  the  execution,  and  he  now  brings  an  ac- 
tion on  the  undertaking  in  this  court.  Upon  a  demurrer  the  question 
arises  whether  it  can  be  sustained. 

It  mij;ht  be  sufficient  to  dispose  of  this  case  to  reler  to  a  clause  at 
the  end  ot  Sec.  199,  which  shows  that  the  undertaking  is  so  subject  to 
the  control  of  the  court  in  which  it  is  taken,  and  that  no  other  court 
can  properly  interfere.  That  clause  clearly  applies  only  to  the  court  in 
which  the  action  is  brought.  It  falls,  theretore,  within  the  spirit  ot 
the  decision  made  in  general  term  as  to  suits  on  recognizance,  the 
amount  of  which  the  courts  ol  common  pleas  may  remit. 

It  may,  however,  be  observed,  that  other  sections  of  the  code  show 
that  by  the  ''judgment  in  the  action"  is  not  intended  as  payment  directly 
to  the  plaintifi  but  under  the  order  and  direction  of  the  court.  This 
undertaking  is  unlike  that  under  Sec.  212  [Sec.  5545,  Rev.  Stat.],  where 
the  ''judgment  of  the  court'*  means  a  satisfaction  ol  the  paintiff's  de- 
mand reduced  to  judgment.  The  undertaking  under  Sec.  199  is  to  be 
construed  by  reference  to  Sees.  221  and  222.  [Sees.  5555  and  5556,  Rev. 
Stat.]  The  property  in  the  hands  ot  a  garnishee,  like  that  in  the  hands 
of  the  sheriff  is  to  be  sold  under  an  order  of  the  court.  An  order, 
therefore,  to  the  garnishee  to  deliver  or  pay,  is  the  "judgment  in  the 
action,' *to  which  the  undertaking  has  relerence. 

The  demurrer  must  be  sustained. 


ATTORNEYS.  2£*» 

76. 
[General  Term,  March,  1858.] 

♦Nicholas  Longworth  v.  Robrrt  D.  Handy. 

1.  The    sixth   section    of  the    act    regulating    the    admission    and    practice    of 

attorneys  and  counselors  at  law,  (3  Curwen,  2345)  authorizing  summary  pro- 
ceedings on  behalf  of  clients  to  enforce  the  payment  of  money  collected  for 
them,  is  penal  in  its  character  and  to  be  strictly  construed. 

2.  It  mast  appear  that  t'  e  relation  of  attorney  and  client  subsists  between   the 

party  making  the  motion  and  the  party  soui^ht  to  be  charged  by  it.  The  pro- 
vision does  not  extend  to  the  assignee  of  the  client. 

X  It  does  not  apply,  when  the  attorney  has  a  bona  fidecXsAxn.  upon  the  fund  collected 
or  acts  in  good  faith  in  refusing  to  pay  it  over,  as  when  some  other  party 
makes  a  claim  upon  it. 

4.  It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his  client  refuses 
to  give  a  receipt  on  settlement.  The  duty  is  absolute  to  pay  on  demand,  and 
the  law  imposes  no  obligation  on  a  party  receiving  money  to  give  an  acquit- 
tance for  it. 

*  Approved  in  Goslin  v.  Campbell,  7  Re.  459,  and  also  followed  substan- 
tially in  Diehl  v.  Priester,  37  Ohio  St.  477,  but  the  court  in  this  case  does  not 
decide  the  question  of  a  specific  lien  on  judgment  for  personal  services  of  an  attor- 
ney. Approved  on  the  question  that  where  it  is  within  the  power  of  the  court  to 
tpply  the  fund  in  immediate  protection  of  counsel,  the  court  will  do  so.  Byrnes  v. 
City  of  Cincinnati,  7  Dec.  431.  Followed  in  that  it  is  no  excuse  for  the  refusal  of 
attorneys  to  pay  over  money,  that  his  client  refuses  to  give  a  receipt  on  settlement ; 
the  duty  is  absolute  to  pay  on  demand,  and  the  law  imposes  no  obligation  on  a 
party  receiving  money  to  give  an  acquittance.    6  Re.  1172. 
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<6.  An  attorney  has  a  lien  upon  his  client's  papers  and  documents  in  his  possessioiif 
for  expenditures  in  the  cause,  and  also  for  a  general  balance,  due  on  account 
of  costs.  He  has  also  a  lien  upon  a  judgment  obtained  by  him  for  the  advance- 
ments and  disbursements  ma^e  by  him  in  the  progress  of  the  cause,  and  such 
fees  as  are  included  in  the  bill  of  costs.  This  lien  is  founded  on  the  principle 
of  an  equitable  assignment,  and  to  render  it  effectual  as  against  the  judgmtnt 
debtor,  he  must  be  notified ;  but  it  takes  effect  as  against  the  assignee  ol  the 
judgment  creditor  without  notice. 

^.  In  England  and  some  of  the  states  this  lien  is  confined  to  costs  and  disburse* 
ments  made  by  the  attorney  ;  in  others,  it  has  been  extended,  to  include  a  com* 
pensation  for  professional  se  rvices.  Although  the  question  has  never  been 
decided  in  Ohio,  there  is  do  ground  in  this  state  for  such  distinction. 

7.  A  court  of  equity,  distributing  a  fund  in  its  possession,  will  protect  the  claims 
of  solicitors  upon  it,  and  when  an  attortie^  has  collected  and  received  the 
money  on  a  judgment,  he  is  entitled  as  against  his  client  and  his  assignee,  to 
retain  out  ol  it,  a  reasonable  compensation  for  his  services. 

S.  If  he  does  so,  the  court  will  not.  on  a  motion  to  amerce,  inquire  into  the  reason- 
ableness of  the  fee  deducted,  further  than  to  ascertain  whether  the  claim  is 
made  in  good  faith,  and  if  so,  will  limit  the  parties  to  their  action. 

The  plaintiO,  as  assignee  of  a  judgment  rendered  in  this  court  in 
favor  ot  Henry  Albro  and  against  William  and  John  H.  Schergens, 
made  his  motion  to  amerce  the  defendant,  attorney  for  Albro,  for  not 
paying  over  money  collected  by  him  on  the  judgment  of  Albro  v. 
Schergens. 

The  motion  was  reserved  to  general  term,  to  determine  the  questions 
of  law  arising  upon  the  facts  presented.     They  are  thus  stated: 

1.  Whether  an  attorney  at  law  who  has  collected  money  by  an 
action,  in  the  prosecution  of  which  he  has  rendered  services,  has  a  lien 
on  the  fund  in  his  hands,  and  a  right  to  retain  the  amount  ol  his  claim. 

2.  Whether  in  a  case  where  the  refusal  to  pay  the  whole  amount 
collected  in  an  action  proceeds  from  a  demand  made  in  good  faith,  to 
retain  a  part  for  services  rendered,  the  remedy  by  motion  to  amerce  is 
proper. 

3.  How  far  the  last  question  would  he  affected  by  the  considera- 
tion that  the  attorney  made  his  release  or  discharge  a  condition  t(i  the 
payment  of  any  part  of  the  fund  collected. 

In  support  of  the  motion,  the  plaintiD  introduced  an  affidavit  of 
Albro,  in  which  it  is  stated  that  he  employed  the  delendant  and  his 
brother,  to  collect  the  claim  specified  in  the  motion;  and  at  the  time  of 
retaining  them  inquired  what  tee  they  would  charge  for  collection;  de- 
fendant and  his  partner  both  replied  that  in  ordinary  cases  their  charge 
was  five  per  cent,  of  the  amount;  that  they  did  undertake  the  collection 
of  the  claim;  brought  suit  upon  it,  and  after  lour  tiials  ot  the  case  ob- 
tained judgment,  and  the  amount  was  paid  over  to  defendant;  that  he 
(Albro)  had  paid  delendant  twenty  dollars  on  account,  and  offered  to 
make  the  whole  fee  up  to  one  hundred  dollars,  which  delendant  declined 
to  receive;  and  finally,  that  plaintifl  had  assigned  the  judgment  to  Long- 
worth,  before  the  money  had  been  collected. 

A  paper  was  also  offered  in  evidence,  signed  by  Longworth,  dated 
December  24,  1857,  addressed  to  defendant,  in  which  he  demands  ot 
defendant  payment  of  $516.41,  received  by  him  lor  Henry  Albro  on  a 
judgment  recovered  in  his  favor  against  John  and  William  Schergens, 
and  assigned  to  me  (Longworth),  before  payment  was  made  to  you,  less 
five  per  cent,  collection  fee,  crediting  payment  already  made;  "and  on 
payment  according  to  the  terms  of  this  demand,  to  the  bearer  hereof, 
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he  is  authorized  in  my  name  to  give  you  a  receipt  for  the  same."  Also, 
an  affidavit  of  James  T.  Worthington,  in  which  it  is  stated,  that  on 
the  same  day,  December  24,  as  attorney  of  I/>ngworth,  and  under  his 
instructions,  he  demanded  of  the  defendant  that  he  should  pay  over  to 
I/>ngworth  the  amount  due  him,  over  and  above  the  fee  claimed  by  de- 
lendant,  leaving  that  for  turther  settlement;  and  that  defendant  refused 
to  pay  over  anything  to  Longworth,  unless  the  balance  admitted  by 
delendant  to  be  due  should  be  received  in  lull  settlement  by  Longworth. 
On  the  part  of  the  defendant  was  introduced  his  own  aihdavit  in 
which  it  is  stated  that,  in  conjunction  with  his  brother,  he  was  employed 
by  Albro  to  collect  in  his  behalf  the  claim  referred  to,  without  any  ex- 
press agreement  between  the  parties  as  to  the  amount  of  the  fee  to  be 
charged ;  that  the  services  of  both  members  of  the  firm  of  R.  D.  & 
J.  H.  Handy  were  required  by  Albro,  and  were  in  tact  given,  through- 
out the  progress  of.  the  case;  that  the  services  of  both  were  given 
throughout  three  difficult  trials  of  the  case,  occupying  three  days  each, 
and  one  trial  of  right  ol  property  growing  out  ot  the  same,  and  occupy- 
ing both  of  the  attorneys  two  days;  that  the  amount  ot  time  given  by 
them  to  the  matter  was  in  all  about  thirty  days;  that  they  succeeded 
in  getting  judgment  in  lavor  of  Albro  for  the  full  amount  of  his  claim 
and  costs,  viz:  S545.41,  and  collected  the  same  on  November  23,  1857; 
and  on  the  day  following  the  defendant  tendered  to  Albro  payment  of 
$365.41,  being  the  amount  due  him,  less  $180,  due  to  defendant  and  his 
brother  for  fees,  the  whole  fee  charged  being  $200;  that  Albro  objected 
to  the  amount  of  the  fee  charged,  but  took  defendant's  check  for  the 
balance  above  named,  and  gave  a  receipt  on  account,  refusing  to  receipt 
in  tull;  that  afterward,  on  the  same  day,  Albro  returned  the  check  and 
demanded  a  return  of  his  receipt,  saying  that  Mr.  Longworth  (to  whom 
the  judgment  had  been  assigned)  refused  to  take  less  than  the  whole 
amount  collected;  and  thereupon  the  receipt  of  Albro  was  returned  to 
him.  fie  finally  states  that  he  has  always  been  ready  to  pay  over  said 
balance,  and  has  several  times  ottered  so  to  do,  and  is  still  ready  to  pay 
over,  etc. 

Worfhington  &  Matthews,  for  plaintitt. 

R.  D.  Handy,  for  defendant. 

Spencer,  J. 

Since  this  proceeding  has  been  commenced,  the  delendant,  under 
an  order  of  the  court,  has  paid  over  to  Longworth  the  amount  admitted 
to  he  due  him,  leaving  still  in  his  hands  $180,  claimed  as  his  fee;  and 
the  cause  awaits  further  order,  and  for  the  proper  disposition  thereof  has 
been  reserved  for  the  settlement  of  the  questions  of  law  pertaining  to  it. 

This  proceeding  is  lounded  upon  Sec.  6  ot  the  act  regulating  the 
admis-ion  and  practice  ot  attorneys  and  counselors  at  law.  3  Curwen, 
2345  [repealed,  Sec.  7437  (No.  20)  Rev.  Stat.]  which  reads  as  follows: 

**Every  attorney  receivmg  money  for  his  client,  and  refusing  or 
neglecting  to  pay  the  same  when  demanded,  shall  be  proceeded  against 
in  a  summary  way,  on  motion,  before  any  court  of  record,  either  in  the 
county  in  which  judgment  shall  have  been  rendered,  on  which  such 
money  shall  have  been  collected,  or  in  the  county  in  which  such 
attorney  or  counselor  shall  reside,  in  the  same  manner,  and  be  liable  to 
the  same  penalties,  as  sherifis  and  coroners  are  liable  to,  tor  money 
received  on  execution."     The  law  regulating  the  liability  ot  sheriffs, 
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in  such  cases,  provides  that  the  * 'sheriff,  or  other  officer,  shall  on  motion 
in  open  court,  and  two  days'  notice  thereof  in  writing,  to  be  given  such 
sheriff  by  the  plaintiil,  or  his  attorney,  be  amerced  in  the  amount  of  said 
debt,  damages  and  costs,  with  the  per  centum  thereon  to  and  for  the  use 
of  the  said  plaintiff  or  defendant,  as  the  case  may  be/'  3  Chase  17l6, 
Sec.  32;  also  Code,  Sees.  451,  463.  [Sees.  5694,  5595,  6598,  Rev.  Slat.] 
These  provisions,  while  they  are  intended  to  furnish  a  summarv 
remedy  in  favor  of  suitors,  or  parties  to  actions,  tor  moneys  collected  by 
officers  of  the  court,  or  standing  in  that  relation,  on  proceedings  in 
court,  where  the  amount  of  the  party's  claim  is  clearly  ascertained,  are, 
nevertheless  also  penal  in  their  character;  and  so  far,  at  least,  as  a  pen- 
alty is  asked  to  be  enforced,  must  receive  a  strict  construction.  In 
Duncan  v.  Drakely,  10  Ohio,  45,  47,  the  court  say:  *' In  proceedings 
under  the  statute  authorizing  the  amercement  of  an  officer,  great  strict- 
ness is  required;  and  he  who  would  avail  himself  of  the  remedy  therein 
provided,  must  bring  himselt  both  within  the  letter  and  spirit  ol  the 
law,  because  the  remedy  is  summary,  and  in  its  consequences  highly 
penal.  There  is  no  trial  by  jury,  and  but  little,  ii  any,  discretion  is 
left  to  the  court."  And  in  Webb  v.  Aaspach,  3  Ohio  St.  522,  527,  such 
proceedings  are  said  to  be  j/r/^/m«wz/«r?5." 

With  regard  to  attorneys  and  counselors,  to  authorize  such  a 
summary  proceeding,  it  must  appear  that  the  relation  of  attorney  and 
client  subsists  between  the  party  making  the  motion  and  the  party 
sought  to  be  charged  by  it.  The  language  of  the  law  is,  **every  attorney 
receiving  money  for  his  client^  and  refusing  lo  pay  the  same  when  de- 
manded, shall  be  proceeded  against  in  a  summary  way,  on  motion," 
etc.  The  provision  does  not  extend  in  terms  to  the  assignee  of  the 
client.  Nor  is  it  natural  that  it  should.  Between  the  assignee 
and  the  attorney  the  fiduciary  relation  of  attorney  and  client  does  not 
exist — clearly  not  when  the  money  is  received  by  the  attorney  before 
notice  ol  the  assignment.  And  to  require  him,  at  his  peril,  to  deter- 
mine the  rights  of  the  assignee,  or  an  attaching  creditor,  under  penalty 
of  amercement,  would  in  many,  if  not  in  most  cases,  subject  an  attorney 
to  great  embarrassment.  The  confidence  between  attorney  and  client  is 
mutual  and  reciprocal,  the  client  relying  on  the  fidelity  of  the  attorney 
to  pay  over  on  demand,  and  the  attorney  depending  upon  the  justice  of 
his  client  in  making  adequate  compensation  tor  his  services  rendered. 
But  where  a  judgment  has  been  assigned  by  the  client,  there  is  no  such 
mutual  confidence  subsisting  between  the  attorney  and  assignee.  There 
is  no  voluntary  relation  whatever  established  between  them.  Assuming 
the  attorney  to  have  a  claim  upon  the  amount  collected,  for  his  just 
compensation,  the  client  may  be  well  supposed  to  know  the  extent  and 
value  of  the  services  rendered  by  the  attorney,  and  is,  therefore,  the 
fittest  person  to  settle  with  him  in  regard  to  them.  Of  these  the 
assignee  can  form  but  little  judgment,  and  the  attorney  should  not 
be  thrown  upon  him  for  settlement,  at  his  peril. 

It  seems  to  us,  therefore,  that  the  remedy  by  amercement  was  not 
intended  to  be  given  to  an  assignee  of  a  judgment,  or  claim  for  money 
collected  upon  it  by  an  attorney,  between  whom  and  the  assignee  the  re- 
lation of  attorney  and  client  does  not  exist.  And  such  we  understand  to 
be  the  practice  in  the  English  courts,  where  it  has  been  held  that  the 
court  will  not  order  an  attorney  to  pay  over  a  sum  of  money  received 
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by  him,  except  upon  the  application  uf  the  client  to  whom  the  money  is 
due.    1  Nev.  &  Man.  2t>2;  Kemp  v.  Burt,  4  Barn.  &  Ad.  424. 

Waiving  this  point,  however,  as  to  which  it  is  not  now  necessary 
perhaps  to  express  a  positive  opinion,  we  have  no  doubt  that  the  pro- 
ceeding to  amerce  is  so  far  penal  in  its  character,  as  that  it  does  not 
apply  to  a  case  where  the  attorney  has  a  bona  fide  claim  upon  the  fund 
collected,  or  acts  in  good  faith  in  refusing  to  pay  it  over — as  for  ex- 
ample, where  some  other  party  makes  a  claim  upon  it.  The  statute  un- 
doubtedly contemplates  a  case  where  the  duty  of  the  attorney  to  pay 
over  is  clear,  and  where  his  failure  to  do  so  is  a  breach  of  the  confidence 
reposed  in  him  by  his  client. 

It  is  no  excuse  for  the  refusal  of  an  attorney  to  pay  over,  that  his 
client  leiuses  to  give  him  a  receipt  on  settlement.  His  duty  is  absolute 
to  pay  on  demand,  and  the  law  imposes  no  obligation  on  a  party  receiv- 
ing money  in  payment  to  give  an  acquittance  for  it.  A  fortiori^  where 
an  attorney  who  has  received  money  admits  that  a  certain  portion  oi  it 
justly  belongs  to  his  client,  he  has  no  right  to  refuse  to  pay  over  such 
portion,  because  of  the  refusal  ot  the  client  to  give  him  an  acquittance 
lor  the  whole  sum  collected,  or  otherwise  to  settle  his  account. 

In  the  present  case,  it  is  not  pretended  that  the  defendant,  at  any 
time,  rttused  to'  pay  over  to  Albro  all  that  he  admitted  to  be  due  him, 
or  that  he  required  from  Albro,  in  any  wise,  an  acquittance.  On  the  con- 
trary, as  appears  from  his  own  affidavit,  which  stands  uncontradicted, 
the  defendant  offered  to  pay  Albro  the  amount  admitted  by  defendant 
to  be  his  due,  and  give  him  a  check  for  the  amount,  which  was  received, 
and  afterward  returned  because  Mr.  I/)ngworth  refused  to  receive  less 
than  the  whole  amount  collected;  and  defendant  further  insists  that  he 
has  always  been  ready  and  willing  tD  pay  this  amount  to  Albro. 

It  is  claimed,  however,  that  the  defendant  refused,  upon  an  appli- 
cation of  Mr.  Longworth,  to  pay  over  to  him  the  amount  admitted  to 
be  due,  without  a  receipt  in  full  from  him.  It  is  true,  that  had  the 
defendant  made  such  payment,  he  would  have  been  protected  in  law 
from  any  claim  by  Albro.  But  it  is  not  by  any  means  clear  that  he  was 
bound  to  pay  over  anything  to  Longworth,  until  he  had  some  authority 
Irom  Albro,  or  that  he  was  bound  to  settle  with  Longworth  at  all.  He 
had  a  right,  at  least,  to  wait  until  an  opporturity  to  settle  with  Albro 
had  occurred,  and  proved  fruitless.  He  was  not  tound,  as  it  seems  to 
us,  to  settle  with  both  parties,  or  rather  to  have  two  settlements.  So 
far,  then,  as  the  refusal  to  pay  (»ver  to  Longworth,  on  demand,  the 
admitted  balance  in  his  hands  is  concerned,  we  do  not  see  that  such  a 
want  ol  good  taith  is  exhibited,  as  requires  that  the  defendant  should  be 
amerced  on  that  ground. 

The  only  remaining,  and  indeed  the  chief  question  in  the  case,  is 
whether  the  defendant  is  culpable  lor  not  paying  over  to  Albro,  or  to 
Longworth,  on  demand,  the  lull  amount  of  the  judgment  collected. 
The  defendant,  it  will  be  observed,  claimed  to  retain  a  certain  sum,  out 
of  the  fund  collected,  as  a  reasonable  compensation  lor  professional 
services  rendered  in  such  collection.  Had  he  a  right  to  make  any  such 
claim  as  against  Albro,  or  his  assignee  ?  If  he  had,  was  the  right  exer- 
cised in  good  laith  ? 

The  question  as  to  whether  an  attorney  at  law  in  Ohio  has  a  lien 
upon  his  client's  papers,  in  his  possession,  or  upon  the  judgment  ren- 
dered in  his  client's  favor,  does  not  appear  to  be  settled  by  any  author- 
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itative  iudicial  decision.  Nor  does  it  seem  to  us  to  be  absolutely 
necessary  to  decide  it  in  the  present  case.  The  principles,  however, 
upon  which  such  a  claim  is  made  to  rest  elsewhere,  will  aid  us 
materially  in  determining  the  question  in  controversy. 

So  far  as  a  lien  upon  papers  and  documents  in  the  attorney's  hands 
is  concerned,  it  is  well  settled,  in  the  CQurts  of  common  law,  that  such  a 
lien  does  exist  for  expenditures  in  the  cause,  and  even  tor  a  general 
balance  due  the  attorney  in  the  course  oi  general  employment.  See 
Wright  V.  Cobieigh,  1  Foster,  340.  Such  lien,  like  any  other  at  com- 
mon law,  depends  upon  possession  of  the  subject  ot  it. 

It  seems  equally  well  settled  in  England,  and  in  some  if  not  all  of 
the  states  of  this  Union,  that  a  lien  exists  in  favor  of  an  attorney,  upon 
a  judgment  obtained  by  him,  for  the  advancements  and  disbursements 
made  by  him  in  the  progress  of  the  cause,  and  such  as  are  usually  in> 
eluded  in  the  bill  ot  costs.  The  lien  thus  allowed  is  sui  p;eneris.  It 
does  not  depend  upon  possession,  because  the  attorney  can  not  be  said  in 
any  sense  to  have  possession  or  exclusive  control  over  the  judgment. 
But  it  is  founded  in  the  principle  of  an  equitable  assignment  of  an  interest 
in  the  judgment,  to  the  extent  of  the  advancas  made.  To  render  it 
efiectual,  as  against  the  judgment  debtor,  it  is  necessary  for  the  attorney 
to  notify  him  of  the  extent  of  his  claim,  and  that  he  intends  to  enforce 
it.  1  Doug.  238;  6  Term  R.  361;  2  Barn.  &  Ad.  413;  22  Eng.  Com. 
L.  113;  1  Foster  340;  Pinder  v.  Morris,  3  Cai.  165;  Hutchinson  v. 
Howard,  15  Vt.  544;  2  Wall.,  Jr.,  479;  7  Harris.  95;  8  English  (Ark.) 
193. 

But  as  to  an  assignee  ot  the  judgment — he  stands  in  the  place  of 
the  assignor,  and  has  no  greater  equity  than  the  latter  has,  and  there- 
fore takes  subject  to  the  prior  equity  of  the  attorney ;  so  that  as  against 
him  the  lien  exists  without  notice.  Sexton  v.  Pike,  8  English,  193. 
And  if  he  collect  the  money  upon  the  judgment  may  be  compelled  to 
refund  to  the  extent  of  the  lien.     Ibid, 

In  England,  and  in  some  of  the  American  States,  this  lien  has  been 
confined  to  costs  and  disbursements  incurred  or  made  by  the  attorney  in 
the  case,  and  has  not  been  extended  to  services  rendered,  (see  cases 
above  cited,)  while  in  other  states  it  has  been  held  to  compensate  the 
attorney  for  all  his  services,  as  well  as  exoenditures  in  the  case.  7 
Harris,  95;  Plitt,  Ex  parte.  2  Wallace,  Jr.,  479;  8  English,  193. 

The  reason  for  this  distinction,  between  a  claim  tor  disbursements 
and  for  services,  undoubtedly  had  its  O'  igin  in  the  consideration  that 
professional  services,  rendered  in  procuring  the  administration  of  justice, 
were  not  considered  the  subject  ot  compensation  or  reward  at  common 
law.  But  there  is  no  ground  for  any  such  distinction  in  Ohio,  nor  in 
most  of  our  sister  states.  Here  we  hold  that  such  services  are  not 
merely  honorary,  but  meritorious,  deserving  of  recompense;  and  hence 
enforce  payment  of  them  by  suit,  as  much  so  as  the  repayment  of  ad- 
vances made;  and  whether  an  attorney  expends  his  labor,  his  time, 
or  his  money,  in  securing  to  his  client  the  fruit  ol  his  claim,  it  would 
seem  as  if  he  had  an  equally  just  claim  upon  that  fruit,  tor  his  recom- 
pense. 

In  Ex  parte  Plitt,  2  Wallace,  Jr.,  479,  the  court  say:  *'We  have  no 
doubt" of  the  power  of  the  court,  where  a  fund  is  within  its  control,  to 
take  care  ot  the  rights  ot  the  solicitors  who  have  claims  against  it, 
whether  for  their  costs,  technically  speaking,  or  their  reasonable  counsel 
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fees.  We  cau  regard  them  in  no  other  light  than  as  meritorious 
assignees  ot  a  part  interest,  and  they  are  so  regarded  in  the  English 
chancery;"  citing  White  v.  Pearce,  7  Hare,  278,  and  other  cases. 

In  ordinary  cases,  the  attorney  relies  upon  the  judgemnt  as  a  means 
of  procuring  recompense  from  his  client  for  his  services  rendered,  and  it 
is  in  consonance  with  immemorial  usage  here  to  retain,  from  the  sum 
collected,  the  amount  of  his  reasonable  fee.  If  a  court  of  equity  will 
protect  his  claim  upon  the  iund  within  its  control  for  distribution,  how 
much  more  should  his  claim  upon  the  fund  be  respected  when  within 
his  own  possession,  and  is  acquired  by  his  own  industry. 

However  then  the  question  might  be  decided,  with  regard  to  the 
defendant's  lien  upon  this  judgment,  bet  ore  collection,  it  seems  to  us 
clear,  as  well  upon  principle,  as  upon  acknowledged  general  usage,  that 
as  against  Albro,  the  plaintiff  in  the  judgment,  the  present  deiendant 
had  a  right  to  retain,  Jrom  the  amount  collected  by  him,  a  reasonable 
fee  for  his  trouble.  Nor  is  it  any  less  clear  that  he  has  the  same  right 
to  retain  as  against  Long  worth,  the  assignee  ol  Albro.  The  service  ren- 
dered hy  the  deiendant  lor  Albro  was  an  entire  thing  from  the  commence- 
ment of  the  suit  until  it  ended  in  fruition,  by  collection  ol  the  money. 
Before  the  result  was  complete  Albro  assigned  to  Longworth.  There  is 
no  pretense  that  the  deiendant  had  notice  of  this  assigbment,  until  the 
money  had  been  collected  as  Albro's.  Longworth  himself  allowed  it  to 
be  so  collected.  The  equity  oi  the  defendant  to  retain  for  his  services 
was  at  least  equal  to  that  of  Longworth  under  the  assignment,  and  was 
accompanied  by  actual  possession.  No  action  at  common  law  could 
have  been  maintained  by  Longworth  against  the  defendant,  and  he 
conld  have  no  better  equity  against  him  than  Albro  had. 

Holding  that  the  defendant  had  a  right  to  retain  a  reasonable  fee,  the 
only  remaining  inquiry  is  whether  it  has  been  exercised  in  good  faith. 
If  so,  the  motion  to  amerce  must  fail,  and  the  plaint) fif  be  remitted  to 
his  action.  The  court  is  not  called  upon,  in  this  summary  way,  to  fix 
the  measnre  of  compensation  as  between  attorney  and  client,  further 
than  to  ascertair^  whether  the  claim  of  the  former  is*  made  in  good  faith. 
The  rule  applicable  to  such  cases  is  stated  in  Balsbaugh  v.  Frazer, 
7  Harris,  99,  thus:  **An  attorney,  who  has  money  in  his  hands  which 
he  has  recovered  (or  his  client,  may  deduct  his  fees  from  the  amount, 
and  payment  of  the  balance  is  all  that  can  be  lawfully  demanded.  If 
the  client  is  dissatisfied  with  the  sum  retained,  he  may  either  bring  suit 
against  the  attorney,  or  take  a  rule  upon  him.  In  the  latter  case,  the 
court  will  compel  immediate  justice,  or  inflict  summary  punishment  on 
the  attorney,  if  the  sum  retained  be  such  as  to  show  a  Iraudulent  intent. 
But  il  the  answer  to  the  rule  convinces  the  court  that  it  was  held  back 
in  good  faith,  and  believed  not  to  be  more  than  an  honest  compensation, 
the  rule  will  be  dismissed,  and  the  client  remitted  to  a  jury  trial.** 

The  case  before  us  does  not  disclose  any  fraudulent  or  wrongful 
intent  on  the  part  of  the  defendant.  The  fee  is  seemingly  very  larj^e,  in 
proportion  to  the  benefit  derived  by  Albro,  or  his  assignee,  from  the 
services  rendered ;  yet  we  can  not  say  that  it  is  clearly  disproportioned 
to  the  labor  performed.  Thirty  days  are  said  to  have  been  spent  by  the 
defendant  and  his  associate,  in  managing  the  cause.  If  well  employed, 
the  fee  charged  would  not  be  deemed  extravagant.  It  may  or  may 
not  be  that  so  much  time  and  labor  were  necessary  to  its  proper  manage- 
ment.    On  this  point  we  have  no  evidence  on  either  side,  and  are  not 
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called  upon  to  pronounce.  It  is  enough  that  the  defendant  has  shown  his 
claim  to  be  made  with  an  honest  belief  in  its  justice.  This  is  sufficient 
to  shield  him  from  an  amercement.  The  motion,  therefore,  should  be 
dismissed,  leaving  the  plaintiff  to  pursue  such  other  remedy  as  he  may 
deem  proper. 

Motion  to  amerce  overruled. 


8g«  GARNISHMENT. 

[Special  Term,  March,  1858.] 

*Jamks  M.  Martin  v.  William  H.  Gaylk. 

2.  The  action  of  the  court  upon  the  answer  of  a  garnishee  is  regulated  by  Sec.  217 
of  the  code,  and  is  limited  to  requiring  him  to  pay  money  or  deliver  property. 
It  must  appear  that  he  owes  money  to,  or  has  in  hand  property  of,  the  defendant 
to  authorize  an  order  for  payment  or  delivery.  If  there  is  a  question  to  be  de- 
cided, whether  of  law  or  fact,  as  to  the  liability  of  the  garnishee,  it  is  not  to  be 
disposed  of  on  a  summary  motion.  In  such  a  case,  the  plaintiff  will  be  left  to 
the  remedy  prescribed  by  Sec.  218  of  the  code,  which  authorizes  an  action  by 
the  plaintiff  against  the  garnishee,  if  the  disclosure  made  by  the  latter  is  not 
satisfactory. 

2.  Therefore,  an  order  will  not  be  made  requiring  the  garnishee  to  pay  the  cur- 
rent weekly  wages  of  the  defendant,  not  due  at  the  time  of  the  service  of  the 
attachment,  but  which  became  due  afterward ;  much  less,  subsequent  wages, 
paid  in  advance  by  the  garnishee  to  the  defendant,  as  the  only  condition  on 
which  he  would  continue  in  his  employment;  to  which,  if  done  in  good  faith, 
as  the  necessary  means  of  providing  a  livelihood  for  his  family,  iV  seems^  there 
is  no  legal  objection. 

The  plaintiff  obtained  an  attachment  against  the  property  oi 
defendant,  and  on  February  3,  1858.  caused  Clayton  &  Jenkins  to  be 
summoned  as  garnishees.  On  the  same  day  they  tiled  an  answer,  showing 
that  Gayle  is  in  their  employ  at  the  weekly  wages  of  $18.00,  which  had 
been  paid  up  to  the  previous  Saturday  night.  On  March  8,  1858,  they 
filed  a  further  answer,  stating  that,  at  the  end  of  the  week  during  which 
the  garnishment  was  served,  Gayle  left  their  employment,  on  the  ground 
that  he  could  not  support  his  family  without  payment  of  his  weekly 
wages,  and,  thereupon,  to  secure  his  services,  they  agreed  to  pay,  and 
did  pay  him  his  wages,  for  a  week  in  advance,  and  have  since  continued 
to  do  the  same  from  week  to  week.  It  is  also  stated  in  the  answer  that 
Gayle  has  a  family  dependent  tor  support  on  the  earnings  ot  his  labor. 
Gayle,  it  is  stated,  while  employed  and  earning  wages  in  this  city,  has 
his  family  in  Newport,  Kentucky,  and  that  is  considered  his  place  of 
domicile. 

Upon  these  tacts  a  motion  is  made  on  one  side  that  the  garnishees 
pay  money  into  court,  and,  on  the  other,  that  they  be  discharged. 

Lee  &  Fisher,  for  plaintift. 

Flamen  Ball,  for  defendant. 

Gholson,  T- 

The  action  of  the  court  upon  the  answer  of  a  garnishee  is  regulated 
by  Sec.  217  [Sec.  5550,  Rev.  Stat.]  of  the  code,  and  it  is  limited  to  re- 

*  Followed  in  Fire  Alarm  Co.  v.  Heisley,  4  Circ.  Dec.  691,  in  that  a  wxit  of  gar- 
nishment only  covers  property  or  money  that  is  due  in  the  hands  of  the  garnishee 
at  the  time  the  writ  is  served. 
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qairing  him  to  pay  money  or  deliver  property.  It  must  appear  that  he 
owes  money  to,  or  has  in  hand,  property  of  the  defendant,  to  authorize 
an  order  for  payment  or  delivery.  If  there  is  a  question  to  be  decided, 
whether  of  law  or  tact,  as  to  the  liability  of  the  garnishee,  it  certainly 
is  not  to  be  disposed  of  on  a  summary  motion.  In  such  a  case  the 
plaintiit  will  be  lelt  to  the  remedy  prescribed  by  Sec.  2l8  [Sees.  5551, 
5552,  Rev.  Stat.]  of  the  code,  which  authorizes  an  action  by  the  plain- 
tiff against  the  garnishee,  if  the  disclosure  made  by  the  latter  is  not  sat- 
isfactory. 

Admitting  that  a  creditor  mi^ht  reach,  by  attachment,  the  current 
weekly  wages  of  a  debtor,  accruing  after  the  service  of  an  attachment, 
I  feel  entirely  clear  that  he  can  not  compel  the  debtor  to  remain  in  the 
service  of  the  garnishees;  and  if  the  latter,  anxious  to  secure  the 
services  ot  the  debtor,  hold  out  the  inducement  of  paying  in  advance, 
I  see  no  legal  objection  to  such  a  step,  when  taken  in  good  taith.  If, 
in  this  mode,  the  debtor  accumulates  a  lund  which  should  be  appro- 
priated to  the  payment  of  debts,  the  law  provides  other  remedies.  This 
view  disposes  ot  the  wages  accruing  since  the  first  week;  they  have 
been  once  paid  to  the  debtor,  and  if  the  plaintiff  can  enforce  another 
payment,  in  my  view,  it  is  at  least  so  lar  doubtful  that  he  must  resort 
to  his  action. 

As  to  the  wages  lor  one  week  which  may  be  supposed  yet  to  remain 
in  the  hands  of  the  garnishees,  amounting  to  the  sum  of  S18.00,  this 
amount  became  due  after  the  service  of  the  garnishment,  and,  indeed, 
after  filing  the  first  answer  of  the  garnishees.  It  has  been  partly  earned 
by  the  debtor,  but  was  not  due,  and  the  question  is,  whether  it  was  so 
clearly  the  subject  of  attachment  that,  on  the  admission  of  the  facts  by 
the  garnishees,  its  payment  ought  to  be  ordered. 

It  is  the  provision  ot  Sec.  2l7,  that,  *'if  the  garnishee  appear  and 
answer,  and  it  is  discovered  on  his  examination,  that  at,  or  after  the 
service  of  the  order  of  attachment  and  notice  upon  him,  he  was  possessed 
of  any  property  of  the  defendant,  or  was  indebted  to  him,  the  court  may 
order  the  delivery  of  such  property,  and  the  payment  of  the  amount 
owing  by  the  garnishee  into  the  court.''  But  this  provision  is  not 
intended  to  extend  the  operation  or  etlect  ot  Sec.  194  [Sec.  5524,  Rev. 
Stat.]  of  the  code,  which  regulates  what  property  may  be  attached,  and 
Sec.  205,  [Sec.  5538,  Rev.  Stat.]  which  prescribes  how  lar  a  garnishee 
shall  stand  liable  to  the  plaintift.  By  ihe  latter  s  ction,  the  garnishee  is 
to  stand  liable  *'for  all  property,  moneys  and  credits  in  his  hand?,  or 
due  from  him  to  the  defendant,  from  the  time  he  is  served  with  the 
written  notice,"  to  answer  in  the  attachment  proceeding.  It  would  be 
difficult  to  show  that  the  current  week's  wages,  being  earned  by  the 
debtor,  was  money  due  from  the  time  of  the  service  of  the  notice.  What 
operation,  then,  it  may  be  asked,  can  be  given  to  the  words,  "or  after," 
in  Sec.  217  of  the  code  ?  It  is  suflficient  to  say  that  a  reasonable  effect 
may  be  given  by  supposing  that  they  were  intended  to  embrace  the  case 
of  debts  not  payable  until  after  service  of  the  notice — debitum  hi  praesenti^ 
solvendum  in  futttro.  This,  in  view  of  an  order  of  payment,  was  mate- 
rial. The  answer  might  show  a  debt  due,  but  not  payable.  The  order 
might  be  made  after  it  became  payable. 

I  am  not,  therefore,  satisfied  that  the  plaintift.  by  his  attachment, 
acquired  any  right  to  the  current  week's  wages  of  the  debtor  and  have 
come  to  the  conclusion  that  justice  to  the  garnishee  and  debtor  require 
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that  the  question  should  not  be  decided  upon  a  summary  motion,  and  that 
the  plaintiff,  if  he  insists  on  the  claim,  must  bring  an  action,  in  which 
the  rights  ol  all  parties  can  be  settlea. 

In  the  view  I  have  taken,  it  is  not  necessary  that  I  should  refer  to 
the  provision  in  Sec.  467  [Sec.  5483,  Rev.  Stat.]  of  the  code,  as  to  exemp- 
tion of  the  earnings  of  a  debtor  from  an  order  in  a  proceeding  in  aid  of 
execution.  By  reference  to  the  first  section  of  the  chapter  ol  the  code 
on  that  subject,  it  will  be  seen  to  have  a  more  extensive  operation  than 
the  corresponding  section  of  the  attachment  provisions.  It  extends  to 
any  interest  the  debtor  may  have  'Mn  any  money  contracts,  claims  or 
choses  in  action  due,  or  to  become  due  to  him ;  and  the  fact  that  the 
exemption  of  wages  necessary  for  the  support  of  a  family,  appears  in 
this  part  of  the  code,  and  as  applicable  to  such  a  proceeding,  and 
nowhere  else,  may  find  in  this  consideration,  a  satisfactory  explanation. 

For  these  reasons,  1  decline  making  either  of  the  orders  asked. 
There  is  no  admission  of  indebtedness  to  authorize  an  order  on  the 
garnishee,  and  I  could  not,  even  if  inclined,  discharge  him  from  the 
liability  to  an  action  provided  in  the  code. 


2  g».  DEEDS. 

[Special  Term,  March,  1858.] 

*JoHN  B.  PuRCKLi.  V.  Nicholas  Goshorn  et  al. 

1.  The  law  requires  for  the  divesting  the  title  of  ai/eme  covert  to  real  estate,  an  ac- 

knowledgment in  a  prescribed  form  of  a  deed  of  conveyance,  with  apt  words  to 
pass  the  legal  estate;  an  omission  or  defect  in  either  part  o(  the  instrument, 
constitutes  such  want  of  conformity  with  the  laws  of  the  state,  as  justifies  the 
remedy  for  the  correction  of  the  same,  contemplated  by  Art.  2,  Sec.  28,  constitu- 
tion of  Ohio,  and  furnished  by  the  act  of  the  general  assembly  of  April  17, 1857 
amendatory  of  the  act  of  March  22, 1849. 

2.  The  statute  referred  to  is  authorized  by  the  constitution  of  the  state  of  Ohio, 

and  is  not  in  conflict  with  the  constitution  of  the  United  States. 

3.  The  omission  of  the  name  of  the  wife,  as  one  of  the  grantors,  in  the  body  of  the 

deed,  contrary  to  the  manifest  intention  of  the  parties,  by  mistake,  will  be, 
relieved  against. 

Proceeding  for  the  correction  of  a  mistake  in  the  deed  ol  a  married 
woman.     The  decision  states  the  lacts  sufficiently. 

Worthington  &  Matthews,  lor  plaintiff. 

Mills  &  Hoadly,  lor  defendant. 

Gholson,  J. 

This  action  has  been  submitted,  as  well  upon  certain  issues  ol  lact 
as  upon  demurrer  to  certain  defenses  stated  in  the  answer  of  the  defend- 
ant, Lorenia  Goshorn.  The  decision  of  the  case  depends  upon  the  legal 
effect  ot  facts  found  upon  the  evidence,  or  admitted  by  the  pleadings. 
These  facts,  as  I  find  them,  are  substantially  as  lollows:  On  April  13, 
1828,  Nicholas  Goshorn  and  Lorenia,  his  wile,  executed  and  delivered 
to  Edward  Fen  wick  what  purported  lo  be  a  deed,  and  which  was  acknowl- 
edged as  required  by  the  statute  then   in  force.     The  instrument  con- 

♦  Affirmed.  11  O.  S.  641.    See  also  Purcell  v.  Goshorn,  17  Ohio  105,  and  referred 
to  on  page  92  of  this  volume. 
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taioed  a  description  ol  a  certain  lot  of  land  in  the  city  of  Cincinnati,  of 
which  ihe  defendants  were  in  possession,  the  same  belonging  to  Lorenia 
Goshorn,  in  her  own  right  in  fee  simple;  the  interest  of  Nicholas  Goshorn 
being  only  as  tenant  lor  liie«  in  his  right  as  husband.     Edward  Fen  wick 
had  purchased  this  lot  of  land  ot  Nicholas  Goshorn,  for  91,218.75,  ita 
then  estimated  value;  and  he  intended  to  buy,  and  Nicholas  Goshorn 
intended  to  sell,  the  fee  simple  interest,  it  being  the  intention  ot   the 
parties  that  the  agreement  should  be  completed  by  the  payment  oi  the 
purchase  money,  and  the  execution  and  delivery  of  a  deed  of  conveyance 
Irom  Nicholas  Goshorn  and  Lorenia  Goshorn.     Lorenia  Goshorn,  at  the 
request  ol  her  husband,  signed  and  sealed  the  instrument  of  writing  pur- 
porting to  be  such  deed  of  conveyance,  and  afterward  acknowledged  the 
same,  as  ii  it  were  a  deed  oi  conveyance;  but  did  not,  in  any  other  form, 
contract  with  Edward  Fen  wick.     Both  the  said  Nicholas  Goshorn  and 
Lorenia  Go^^horn,  by  the  execution  and  acknowledgment  ol  said  instru- 
ment, intended  to  con/ey  to  the  said  Edward  Fenwick,  not  only  the 
intenstot  the  said  Nicholas,  but  the  estate  and  interest  of   the   said 
Lorenia.     This   intention  is  shown,  not  only  by  inference  from  the  acts^ 
of  the  parties  not  evidenced  by  writing,  but  by   the  language  oi  the 
instrument,   the  same    describing  as  the  interest  sold  intended  to  be 
conveyed,  "all  the  estate,    right,  title  and  interest  of   them,  the   said 
Nicholas  Goshorn  and  Lorenia,  his  wife,''  in  the  lot  of  land  described. 
The  instrument    r^oes  not,  in    the  granting  clause,  join   the   name   ot 
Lorenia  Goshorn  with  that  of  Nicholas  Goshorn,  and  lor  that  reason  alone,, 
while  the  instrument  is  a  deed  good  and  effectual  as  to  Nicholas  Goshorn, 
it  is,  as  to  Lorenia  Goshorn,  delective,  and  not  a  conveyance  of    her 
estate.    The  not  so  joining  the  name  ot  Lorenia  Goshorn  with  that  ot 
Nicholas  Goshorn,  was  a  mistake  on  the  part  of  the  scrivener  who  wrote 
the  instrument;  and  it  \ias  executed  and  acknowledged,  and  the  con- 
sideration was  paid  and  received  in  ignorance  of  any  such  mistake,  and  in 
the  belief  and  with  the  intention  that  it  was,  and  should  be  a  valid  and 
operative  deed  to  convey  the  estate  of  Lorenia  Goshorn ;  and  the  state, 
interes',  claim   or   demand    thus   acquired   by    Edv^ard    Fenwick,   and 
whether  limited  as  a  conveyance  of  the  legal  estate  of  Nicholas  Goshorn, 
or  embracing  a  demand  or  claim  for  a  correction  of  the  mistake  against 
Lorenia  Goshorn,   is  now  held  by  the  plaintiff,  John  B.  Purcell.     This 
action  is  brought  to  obtain,  by  a  proper  conveyance,  the  title  ol  Lorenia 
Goshorn. 

It  appears,  as  a  part  of  the  history  of  this  case,  found  in  the  reports 
of  our  Supreme  Court,  that  on  June  17,  1845,  a  bill  in  equity  was  filed 
by  the  plaintitt  against  the  defendants,  to  obtain  the  same  reliel  asked  in 
this  action.  That  suit  was  decided  by  the  Supreme  Court  at  the  Decem- 
ber term,  1848,  and  is  repoitid  in  Purcell  v.  Goshorn,  17  Ohio  1U5.  It 
was  held  by  the  Supreme  Court  that  such  a  detective  convex  ance  gave  no 
claim  against  the  wife;  that  there  was  no  jurisdiction  in  equit}'  to 
relieve,  in  such  a  case,  against  a  married  woman.  Shortly  alter  this 
decision,  and,  it  may  be  added,  in  consequence^ ol  it.  on  March  22,  1849, 
the  act  **to  give  additional  security  to  land  titles  in  this  state,"  was 
passed  That  act  provides  (and  its  language  in  this  connection  is 
important):  **Thai  the  several  courts  of  chancery  in  this  state  shall  be 
authorized  and  empowered  to  correct,  amend  and  relieve  against  any 
errors,  mistakes  or  defects  occurring  in  the  deed  or  other  conveyance  ot 
any  husband  and  wife,  hereafter  to  be  executed,  and  intended  to  convey 
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•or  incumber  the  lands  or  estate  ot  the  wile,  or  her  right  ot  dower  in  the 
lands  of  her  husband,  in  the  same  manner  and  to  the  same  extent  as  the 
said  courts  are,  or  shall  be,  authorized  or  empowered  to  correct  errors, 
mistakes  or  detects,  in  the  deeds  or  conveyances  ol  any  other  persons.*' 
Swan  Stat.  314  [repealed,  Sec.  7437,  (No.  206)  Rev.  Stat.]. 

It  will  be  observed  that  the  act  of  March  22,  1849,  is  prospective.  I 
think  it  was  intended  to  provide  for  such  cases  as  the  present  that  might 
alter  ward  occur;  but  existing  cases,  or  such  as  had  occurred,  it  certainly 
did  not  affect.  The  legislature,  at  that  time,  very  probably  supposed  that 
it  was  not  politic  or  wise  to  make  the  legislation  on  th*  subject  retro- 
spective. In  1851.  the  present  constitution  ol  the  state  was  adopted;  and 
Art.  2  of  Sec.  28,  provides  that  *'the  general  assembly  shall  have  no 
power  to  pass  retroactive  laws,  or  laws  impairing  the  obligation  of  con- 
tracts; but  may,  by  general  laws,  authorize  courts  to  carry  into  eilect, 
upon  such  terms  as  shall  be  just  and  equitable,  the  manifest  intention  ot 
parties  and  officers,  by  curing  omissions,  defects  and  errors  in  instruments 
and  proceedings,  arising  out  ot  their  want  of  conformity  with  the  laws 
of  this  state.  *' 

In  1857,  by  an  act  passed  April  17,  1857,  54  O.  L.  199,  the  act  ot 
March  22,  1849,  was  amended  by  adding  before  the  word  **herealter," 
the  words  ^'heretofore,  or,"  thus  giving  to  the  act  a  retrospective  opera- 
tion, and  clearly,  I  think,  reaching  the  present  case,  if  it  be  such  a  retro- 
spective law,  as  is  authorized  by  the  section  ot  the  constitution  which 
has  been  cited.  The  question,  then  is,  whether  there  be  an  omission, 
defect  or  .error  in  the  instrument  executed  by  the  parties,  contrary  to 
their  maziilest  intention,  and  whether  the  omission,  deiect  or  error,  arises 
from  suc^  instrument  not  bengin  conformity  with  the  laws  ot  the  state  ? 
If  there  be  such  an  omission,  delect  or  error,  then  the  constitution  very 
clearly  intends  that  it  may  be  cured  by  the  action  of  a  court,  under  a 
general  law  passed  for  the  purpose,  notwithstanding  the  prohibition 
against  retroactive  laws. 

To  ascertain  the  character  of  the  omission,  defect  or  error,  in  the 
view  ot  both  the  legislative  enactment  and  the  provision  of  the  consti- 
tution, we  need  not  go  beyond  the  class  of  cases  analogous  to  the  pres- 
ent. In  Carr  v.  Williams,  10  Ohio  305,  the  matter  is  fully  explained. 
**A  deed  which  is  intended  to  convey  the  legal  estate,  but  which  is  so 
imperfectly  executed  as  to  fail  of  eflecting  that  object,  is  deprived  of  the 
character  of  a  conveyance,  but  may  be  treated  as  an  agreement  to  con- 
vey, and  a  resort  may  be  had  to  chancery,  for  the  purpose  of  enlorcing 
it,  and  compelling  a  specific  performance;  or  a  bill  may  be  filed  lor  the 
purpose  ol  rectifying  the  mistake,  when  the  original  deed  as  reformed  will 
take  the  place  of  the  con^'eyance  which  would  otherwise  be  decreed  by 
the  court.  In  either  case,  however,  the  complainant  has  only  an  equity, 
and  is  obliged,  on  this  account,  to  go  from  a  court  of  law  to  a  court  ot 
chancery.  This  is  the  general  principle,  but  the  question  now  intended 
to  be  piesented  is  one  ot  more  particularity.  It  is  whether  the  deed  of 
2l  feme  covert ,  not  executed  according  to  the  statute  may  be  regarded  as 
an  agreement  to  convey,  the  specific  performance  of  which  will  be 
decreed  against  her^  or  whether  a  deed,  so  impertect,  may  be  rectified  so 
as  to  bind  her  right."     *    *    * 

**Our  statute  prescribes  the  mode  in  which  a  married  woman  may 
execute  a  conveyance  of  her  land.  It  directs  that  she  and  her  husband 
shall  join  in  the  conveyance,  and  if  this  provision  is  not  complied  with, 
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then  the  deed  stands  as  it  would  at  common  law,  absolutely  void  and 
inoperative  as  to  her;  and  it  a  deed,  the  body  of  which  was  defective, 
was  still  to  be  treated  as  an  agreement  to  convey,  or  as  an  imperfect 
conveyance,  other  provisions  of  the  statute  equally  essential  would  be 
disregarded.  The  acknowledgment  and  separate  examination  would  not 
be  to  such  an  instrument  as  the  law  contemplates/' 

From  the  remarks  which  have  been  quoted,  and,  I  think,  accord- 
ing to  the  plain  and  ordinary  meaning  of  the  words  "omission,"  "defect," 
"error,"  they  must  apply  as  well  to  the  body  of  an  instrument,  intended 
by  a  mairied  woman  to  operate  as  a  conveyance,  as  to  the  prescribed 
forms  attending  its  execution  and  acknowledgment.  If  there  be  one 
witness  instead  ot  two,  or  the  separate  examination  of  the  wife,  though, 
in  fact,  had,  be  not  certified,  it  is  no  more  an  omission,  defect  or  error, 
than  the  leaving  out  words  of  inheritance,  or,  as  in  ttiis  case,  and  in  the 
case  of  Carr  v.  Wiliams,  supra^  the  omission  to  join  the  wife  in  the 
granting  clause. 

The  law  requires,  for  the  divesting  the  title  of  a  feme  covert^  an 
acknowledgment  in  a  prescribed  form  of  a  deed  of  conveyance,  with  apt 
words,  to  pass  the  legal  estate;  and,  as  is  clearly  shown  in  the  authority 
cited,  an  omis<sion  or  defect,  in  either  respect,  is  not  in  conformity  with 
the  laws  of  the  state.  The  act  is,  there  I  ore,  such  a  retroactive  law  as 
may  be  passed  under  the  present  constitution  and  was  clearly  authorized 
by  the  former.  Trustees  v.  McCaughy,  2  Ohio  St.  152,  and  Tracy  v. 
Card.  431. 

The  same  argument  which  shows  that,  in  this  case,  there  is  an 
omission  or  defect  to  be  cured,  demonstrates  that  the  act  of  the  legisla- 
ture allowing  it  to  be  done,  does  not  violate  the  constitution  ot  the 
United  States  by  impairing  the  obligation  of  a  contract.  The  object  of 
the  act  is  to  enforce,  not  to  impair  the  obligation  of  the  contract.  It 
rather  creates  an  obligation  where  none  existed  before,  than  destroys 
one  already  existing.  It  may,  with  more  propriety,  be  claimed  that 
the  act  divests  what  might  be  regarded  as  vested  rights.  Not  more  than 
one  year  ago  Lorenia  Goshorn  might  have  been  regarded  as  legally 
entitled  to  an  estate,  in  reversion,  of  great  value  to  be  possessed  by  her- 
self or  her  heirs,  and  now,  by  the  insertion  of  two  words  in  an  act  of  the 
legislature,  she  is  substantially  divested  ot  that  estate,  and  under  the 
jndgmpnt  of  the  court,  which,  but  for  this  change  in  the  act,  could  not 
have  been  rendered,  it  is  to  be  vested  in  the  paintitt.  But  it  is  very  clearly 
settled  that  the  legislature  may  give  a  remedy  on  a  contract  founded  on 
a  valuable  consideration,  when  no  remedy  exists,  and  may  authorize  a 
suit  when  justice  and  good  conscience  so  require,  and  this  does  not 
impair  the  obligation  of  the  contract,  nor  conflict  with  the  federal  con- 
stitution. Kearney  v.  Buttles,  1  Ohio  St.  362,  3(58.  **It  is  clear,"  says 
the  Supreme  Court  of  the  United  States,  **that  this  court  has  no  fight  to 
pronounce  an  act  of  the  state  legislature  void,  as  contrary  to  the  consti- 
tution of  the  United  States,  from  the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property."  Watson  v.  Mercer,  33  U.  S.  (8  Pet.)  88, 
110.  And,  in  the  strong  language  of  Parker.  C.  J.,  **the  truth  is,  there 
is  no  such  thing  as  a  vested  right  to  do  wrong;  and  a  legislature  which, 
in  its  acts,  not  expressly  authorized  by  the  constitution,  limits  itself  to 
correcting  mistakes,  and  to  providing  remedies  for  the  furtherance  of 
justice,  can  not  be  charged  with  violating  its  duty,  or  exceeding  its 
authority."     Foster  v.  Bank,  It)  Mass.  245,  273. 
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In  view  of  these  principles,  which  must  control  my  decision  upoa 
the  lacts  found  or  admitted,  there  will  be  a  judgment  tor  the  plaintifi^ 
giving  the  relief  asked. 

Decree  for  plaintitl. 


«  ^'  DEEDS— EQXnXABLE  LIENS, 

[Special  Term,  March,  1858.] 

Wm.  B.  Probasco  V,  Brooks  Johnson  rt  al. 

1.  No  equitable  lien  exists  in  Ohio,  upon  real  estate,  by  the  deposit  of  title  deed 

although  accompanied  with    the  declaration  by  parol  of  such  a  purpose  for 
which  the  deposit  was  made. 

2.  In  England  and  elsewhere,  when  such  an  equity  is  reco^ized,  it  exists  only 

when  an  advance  is  made  upon  the  faith  of  the  deposit ;  never  to  secure  a 
precedent  debt,  or  to  create  a  trust  by  whi<2h  a  lien  could  enure  to  the 
benefit  of  prior  creditors. 

On  demurrer  to  petition. 

The  plaintiff  claims  to  subject  certain  real  estate  in  .the  city  of 
Cincinnati,  to  the  satisfaction  of  certain  debts  due  by  the  defendants  to- 
him,  individually,  and  as  trustee  for  other  parties.     He  sets  up  a  lien 
upon  the  property,  which  he  asks  to  be  enforced,  and  that  a  sale  may 
be  decreed,  for  the  benefit  ot  all  interested  in  the  common  tpnd. 

His  lien,  as  he  avers  in  his  petition,  arises  on  the  deposit,  by  the 
defendants  ot  their  title  deed  to  the  property,  accompanied  with  the 
declaration,  by  parol  ot  the  purpose  for  which  the  debtors  made  the 
deposit  with  the  plaintiff.  No  evidence,  in  writing,  of  the  existence 
of  the  lien,  or  its  original  creation,  is  claimed.     The  defendants  demur. 

W.  B.  Probasco  and  Durbin  Ward,  lor  plaintifl. 

Smith  &  Lowe,  for  defendants. 

Storer,  J. 

The  question  meets  us  at  the  threshold  of  this  case,  whether  any 
valid  lien  exists  which  can  be  enforced  by  decree. 

The"  rights  of  the  plaintiff,  and  those  whom  he  represents,  depend 
solely  upon  the  deposit  ot  the  title  deed  to  the  land  sought  to  be  sub- 
jected, accompanied  by  the  parol  agreement  that  it  was  thereby  intended 
a  lien  should  be  created. 

Equitable  mortgages  by  the  deposit  of  title  deeds,  have  been,  lor 
more  than  a  century,  held  to  be  valid  in  the  English  courts. 

The  first  case  we  find  in  the  books  is  reported  in  Hales  v.  Van 
Berchem.  2  Vernon,  618,  where  Lord  Chancellor  Cowper,  held  the  doc- 
trine rather  vaguely;  but  in  Russel  v.  Riissel,  1  Brown's  Ch.  Cas.  269, 
Lord  Loughborough  directed  that  the  pledge  of  a  lease  should  be  carried 
into  effect.  "It  is/*  said  he,*'a  delivery  ot  the  title  to  the  plaintiff 
for  a  valuable  consideration.  The  court  has  nothing  to  do  but  to  supply 
the  legal  formalities;  in  all  these  cases,  the  contract  is  not  to  de  per-^ 
formed,  but  is  executed." 

The  rule  thus  stated  has  become  the  settled  law  in  England,  and, 
though  it  has  otten  been  doubted  and  restricted,  no  chancellor  has  held 
that  it  did  not  exist. 
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Lord  Eldon.  in  Ex  parte  Coming,  9  Vesey,  117,  doubted  the  pro- 
priety of  the  doctrine,  tending,  as  it  necessarily  did,  to  repeal,  virtually, 
the  statute  ol  frauds;  but  the  policy  of  the  law,  as  expounded  by  the 
English  courts,  has  been  to  give  efficacy  to  all  such  liens;  so  that  it 
would  seem,  at  this  day,  the  point  is  res  adfudtcata. 

We  must  not  forget,  however,  the  reason  on  which  the  English  rule 
is  founded. 

The  possession  of  the  title  deeds,  in  England,  is  evidence  of  owner- 
ship, as  no  one  is  supposed  to  have  the  right  to  retain  them,  unless  he 
had  a  legal  or  equitable  claim  to  the  estate  they  conveyed.  Hence  it  is 
that  the  original  transfers  of  title,  whether  by  grant  or  deed,  pass  to  the 
alienee,  when  the  property  is  sold;  and  their  examination  by  the  solicitor 
ol  the  parties  is  a  prerequisite  to  every  sale.  This  arises  from  the  fact 
that,  except  in  the  counties  of  Middlesex  and  York,  there  are  no  reg- 
istries, where  search  can  be  made  to  ascertain  the  titles  to  lands,  with 
the  exception  of  copyhold  titles,  which  are  always  to  be  lound  recorded 
in  the  manor  courts.  The  only  security  wnich  the  purchaser,  conse- 
quently, has,  for  the  validity  of  any  title  in  his  grantor  is  the  exhibition 
of  the  deeds  whicb  establish  it. 

In  the  United  States,  the  reason  of  the  rule  does  not  exist.  Our 
system  of  registry  dispenses  with  the  necessity  of  any  exhibition  of  title 
deeds,  and  supplies  all  the  evidence  to  protect  both  vendor  and  vendee. 
It  furnishes  at  once  a  true  statement  of  the  present  condition  of  all  legal 
rights  to  land,  and  il  the  original  conveyance  is  ever  lost  or  destroyed,  a 
copy  Irom  the  record  is  received  as  an  equivalent. 

We  might,  therefore,  ask  the  question  whether  the  English  rule  can 
be  allowed  under  our  system  of  jurisprudence. 

We  have  examined  all  the  cases  that  we  could  find  where  the  subject 
has  been  referred  to,  and  are  satisfied  the  weight  of  authority,  as  is  cer- 
tainly the  reason  of  the  rule,  is  against  the  English  decisions. 

Mr.  Greenleaf,  in  his  note  to  2  Cruise,  Sec.  20,  sa>s:  **No  case  is 
tound  in  the  United  States  in  which  the  doctrine  has  been  actually 
administered,  though  in  several  cases  it  has  been  adverted  to;"  and 
Chancellor  Kent  speaks  with  much  hesitation  as  to  the  introduction  of 
the  rule.  4  Comm.  150,  151.  Berry  v.  Insurance  Co.,  2  Johns.  Ch.  (503. 
So,  also,  does  Judge  Story  express  his  opinion.  2  Eq.  Jur. ,  Sec.  1020. 

Yet,  there  have  been  several  adjudications  in  our  sister  states,  all  of 
which  we  have  examined.  The  assistant  vice  chancellor  of  New  York, 
in  Rockwell  v.  Hobby,  2  Sandf.  Ch.  10,  applied  the  rule,  without  any 
exception,  making  no  distinction  between  the  condition  of  the  land- 
holder in  England  and  in  this 'country,  which,  it  seems  to  us,  is  in  direct 
contravention  of  the  reasoning  in  Berry  v.  Insurance  Co.,  2  Johns  Ch. 
W--?,  already  referred  to,  where  Chancellor  Kent  intimated  very  clearly 
what  his  opinion  would  be  if  the  point  was  directly  belore  him. 

In  Williams  v.  Stratton,  10  Smed.  and  M.  42t),  Judge  Sharkey  held 
that  an  equitable  mortgage  might  be  made  by  the  deposit  of  the  title 
deeds;  but,  he  remarked,  all  the  title  deeds  must  be  left  at  the  time. 
*'Such  equitable  liens,"  he  said,  "have  met  with  very  decided  opposition 
in  England;  but  it  is  admitted,  on  all  hands,  that  they  should  not  be 
extended  beyond  their  present  limit;  they  are  in  direct  opposition  to  the 
statute  of  frauds,  in  regard  to  which  we  will  create  no  exceptions.'' 

We  have  a  reference  to  the  case  of  Welsh  v.  Usher,  2  Hill  Ch. 
[S.  Car.]  lt)6,  where  it  is  said  the  doctrine  was  recognized;  but  we  can 
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not  find  the  report,   and  are  not  able,  therelore«  to  state  what  was 
actually  decided. 

On  the  other  hand,  the  rule  is  expressly  denied  in  Bowers  v.  Oyster^ 
8  Pen.  &  Watts,  239,  and  Shitz  v.  Dieffenbach,  3  Barr,  233. 

The  court  of  appeals  of  Kentucky,  in  Vanmeter  v.  McFaddin,  8  B. 
Mun.  437,  in  a  very  decided  manner  rejected  the  English  rule,  as  con- 
trary to  the  spirit  ol  the  registry  act,  and  effectually  anuliing  the  statute 
ol  frauds. 

A  review  of  the  case  has  tuUy  satisfied  us  that  there  is  no  necessity, 
in  this  state,  for  the  recognition  of  the  principle  to  which  we  have 
alluded;  that  it  is  founded,  moreover,  if  it  should  be  applied,  upon  no 
sound  reason;  but,  on  the  contrar) ,  no  rule  that  is  consistent  with  our 
legal  policy  can  sanction  it. 

It  would  be  impossible  to  carry  out  the  doctrine,  as  it  is  required  in 
England,  as  the  grantor  here  seldom,  if  ever,  could  deposit  all  the  title 
deeds,  never  having  had  them  in  possession,  or  under  his  control. 

When  we  refer  to  the  registry  of  deeds,  we  may  well  use  the  lan- 
guage ot  Chancellor  Kent,  in  case  of  Berry  v.  Insurance  Co.,  2  Johns.  Ch^ 
603,  already  quoted,  on  page  609,  that  the  record  of  the  deed  is  **a  bene- 
ficial substitute  for  deposit  ot  the  deed,  and  gave  better  and  more  effec- 
tual security  to  subsequent  mortgagees.*' 

We  hold,  therefore,  that  no  equitable  lien  exists  in  Ohio,  upon  real 
estate,  by  the  mere  deposit  ot  title  deeds. 

In  England,  however,  and  in  New  York,  as  well  as  in  Mississippi, 
where  the  equitable  right  is  said  to  be  thus  created,  it  exists  only  when 
an  advance  is  made,  upon  the  faith  ot  the  deposit,  never  to  secure  a  pre- 
cedent debt,  or  to  create  a  trust  by  which  a  lien  would  enure  to  prior 
creditors. 

The  case  before  us  is  not,  therefore,  within  the  reason  of  the  Eng- 
lish  doctrine,  and  would  not  be  sustained  at  common  law. 

The  deposit  was  made  tor  the  benefit  of  creditors,  when  claims 
already  existed,  and  no  new  consideration  passed,  for  the  indemnity  in- 
tended, it  is  said,  to  be  given  thereby. 

On  any  principle  involved  in  the  case,  we  are  satisfied  we  must  sus- 
tain the  demurrer  and  give  judgment  for  the  defendants. 

Demurrer  sustained  and  judgment  for  delendants. 


2Wa.  CANALS— DEDICATION. 

[Special  Term,  March,  1858.1 

Wm.  Pikrson  V.  Cincinnati  and  Whitewater  Canai.  Co. 

1.  The   owner  of  land  who   allows   the   construction   and  use  of  a  public  canal 

through  his  lands,  although  claiming  damages  therefor  from  the  beginning, 
will,  after  such  occupation  and  use  for  a  period  of  years,  be  deemed  to  have 
originally  conseutea  to  the  dedication  to  such  use,  and  be  estopped  from 
enforcing  his  claim  to  the  possession  of  the  land,  so  used  as  such  public 
highway. 

2.  The  question    as    to    the    period  of  occupation  will  not  be  important,  if  the 

owner's  intention  is  otherwise  clearly  proved.  The  use  of  the  way  for  com- 
paratively a  few  years  is  sufficient  to  establish  the  right  of  the  public. 
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Action  to  recover  possession  of  certain  lands  in  the  city  of  Cincin- 
nati. Petition  was  filed  December  18,  1858,  md  from  the  agreed  state- 
ment of  iacts  it  appears: 

*'That  the  plaintitt  was  the  owner  in  fee  ot  a  six-acre  tract  ot  land 
lying  in  the  western  portion  of  the  city;  that  in  the  year  1838,  the 
defendant  entered  upon  the  tract,  surveyed  and  located  the  canal  on  it 
as  now  constructed;  that  the  amount  ol  land  actually  taken  and  occu- 
pied for  the  canal  and  towpath  was  about  thre^-quarters  of  an  acre;  that 
when  the  work  of  construction  was  commenced  at  plaintifiE's  tract,  he 
tried  to  stop  the  contractor  and  employees,  and  said  to  them  that  they 
conid  not  take  his  land  without  paying  for  it;  that  he  then  spoke  to  the 
canal  engineer,  on  the  subject;  that  the  subject  was  spoken  of  Irequently 
for  several  years;  that  the  canal  company  once  oileted  the  plaintifi  $500' 
in  settlement,  which  he  refused  to  accept,  and  that  plaintiff  never  did 
consent  to  their  taking  his  land.  * 

**That  the  plaintiff  sent  Mr.  Nelson  Speer  to  the  company,  and  he 
addressed  the  canal  board  the  following  letter: 

'*  ^ Geniiemen — I  wish  to  call  your  attention 'to  the  subject  of  dam- 
ages done  my  property  by  the  Whitewater  Canal  passing  through  the 
same,  near  Sixth  street,  next  west  of  H.  Hathaway 's  property.  The 
canal  makes  a  bend  on  my  \  roperty,  and  cuts  it  up  in  such  a  manner 
that  it  is  verv  much  damaged;  when  the  culvert  was  building  at  Mill- 
cieek,  the  engineer  ordered  his  men  to  haul  gravel  off  another  part  of 
my  property,  to  a  considerable  amount,  which  I  have  not  yet  received 
pay  lor. 

**  *I,  therefore,  wish  to  have  the  matter  amicably  settled. 

William  Pierson, 

•^Cincinnati,  May  15,  1848.  By  Nelson  Speer. 

**  'To  the  President  and  Directors  of    the    Cincinnati  and  Whitewater 
Canal  Co.'" 

**Upon  which  there  is  indorsed  by  the  company  'Referred  to  the 
engineer,'  attorney  and  president  to  examine,  and   report  to  the  board.' 

"That  about  two  years  after  this  (nothing  having  been  done  in  the 
meanwhile  in  relation  to  the  matter)  Speer  repeated  this  application; 
that  the  president  said  they  were  about  appointing  appraisers  on  several 
unsettled  cases;  that  the  matter  should  be  attended  to,  and.  that  nothing 
more  was  ever  said  or  done  by  either  party  until  the  commencement  of 
thissnit. 

"That  the  plaintiff  always  claimed  to  be  paid  lor  the  land,  but 
thought  he  would  let  the  matter  stand  until  the  catjal  broke  up,  and 
then  he  would  get  the  land  back,  or  bring  a  suit,  before  he  was  barred 
by  law.  That  the  plaintiff  saw  the  defendant's  agents  surveying  the 
location,  and  knew  what  they  were  doing  it  for;  that  they  staked  off 
the  land,  and  took  it;  that* the  plaintiff  did  not  pull  up  the  stakes;  that 
he  sent  Speer,  three  or  four  years  after  the  land  was  taken,  to  settle 
bat  don't  remember  what  he  instructed  him  to  do;  that  he  has  made  no 
application  to  the  defendant  since,  in  regar'    to  it. 

"  That  he,  in  conveying  lots  on  the  canal,  called  for  the  canal  as  the 
boundary  in  his  deeds. 

**That  the  defendant  was  incorporated  under  an  act  of  the  general 
assembly  of  the  state  of  Ohio,  passed  April  1,  1837,  with  the  amend- 
ments of  March  16,  3839,  and  March  27.  1841;  that  the  canal  has  ever 
since  been  kept  up  and  maintained,  according  to  the   acts  of  incorpora- 
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tioD»  and  that  the  company  has  had  possession  ot  the  land  in  controversy 
since  the  day  it  took  the  same;  that  the  plaintitl  used  water  from  the 
canal  for  many  years  for  the  purpose  of  manufacturing  brick.  That  on 
April  8,  1839,  the  commissioner  of  Hamilton  county  appointed  three 
competent  men  to  arbitrate  and  settle  the  claims  of  landholders  against 
the  canal  company,  for  land  and  material  taken  for  the  construction  ot 
tbe  same,  and  that  the  arbitrators  accepted  said  appointment  and  entered 
upon  the  discharge  of  their  duties.  What  was  ever  done  by  them  is  not 
in  evidence." 

Upon  these  tacts,  the  case  was  argued  and  submitted. 

Stallo,  Andrews  &  McCook,  for  plaintitl. 

King  &  Anderson,  lor  defendant. 

Storhr,  J. 

The  plaintitt  claims  to  recover  the  possession  of  a  tract  of  land  now 
occupied  by  the  Cincinnati  and  Whitewater  Canal,  and  which  has  been 
used  tor  that  purpose  for  nearly  twenty  years. 

It  is  alleged  the  property  has  never  been  legally  appropriated  for  the 
purposes  of  the  corporation,  as  is  required  by  their  charter;  nor  has  the 
plaintiff  been  paid  any  sum,  whatever,  as  an  equivalent  tor  his  estate,  or 
granted  it  by  any  mode  ot  conveyance. 

The  proof  is,  that  the  plaintiff  permitted  the  delendants  to  take 
possession  ot  the  land,  and  dig  their  canal;  but,  as  he  alleges,  on  the 
condition  he  should  be  paid  its  value.  After  the  work  was  completed, 
the  plaintiff,  from  time  to  time,  asked  remuneration,  and,  as  earl}'  as 
May,  1843,  made  a  written  request  to  be  paid  his  damages.  The  defend- 
ants, at  that  |time,were  unable  to  pay  their  debts,  and  no  definite  action 
seems  to  have  been  afterward  taken  upon  the  plaintiff's  claim.  Since 
then,  and  until  this  suit  was  brought,  the  plaintitt  admits  he  has  made  no 
ettort  to  recover  his  right,  as  he  believed  the  canal  would  be,  ere  long, 
abandoned,  when  the  land  would  be  his.  He  further  admits,  his  claim 
for  the  value  ot  the  property  taken,  when  the  defendants  were  required 
to  pay,  was  $500. 

It  is  admitted  that  the  canal  passing  through  the  property  has  been 
in  daily  use,  except  in  case  ot  accident  or  injury  to  the  general  work, 
from  the  time  of  its  completion  in  1839. 

We  are  asked,  upon  these  tacts,  to  give  the  plaintifl  the  immediate 
possession  of  a  portion  of  a  work  authorized  by  law  to  be  constructed, 
and  which  is  declared  by  the  statute  to  be  **a  public  highway,**  the  effect 
of  which  will  be  greatly  to  impiir  the  value  of  the  work  itself,  and 
break  up  the  conection  between  its  ditterent  parts,  for  about  two  hundred 
feet  in  length,  and  sixty  in   breadth. 

We  are  satisfied,  upon  the  above  facts,  the  plaintiff  can  not  recover — 

Firsi\  Because  he  has  permitted  the  defendants  to  take  possession 
of  his  land,  on  the  faith  that  they  might  use  it  ^or  the  purpose  of  their 
canal;  that  he  assented  to  the  improvement,  as  well  as  the  expenditure 
of  money  to  complete  it,  and  can  not,  atter  so  public  an  admission  ot 
the  defendants' right  to  enter,  coupled  with  the  long  subsequent  njoy- 
ment,  set  up,  at  this  day,  any  claim  to  its  occupation.  If  we  permitted 
him  to  do  so,  we  should  disregard  one  of  the  so  indest  and  best  estab- 
lished rules  in  equity,  **that  if  a  man  knowingly,  though  he  does  it  pas- 
sively, by  looking  on.  suffers  another  to  purchase  and  spend  money  on 
land,  under  an  erroneous  opinion  of  title,  without  setting  up  his  claim, 
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he  shall  not  afterward  be  permitted  to  assert  his  legal  right.  It  would 
be  an  act  of  fraud  and  injustice  to  permit  him  to  do  so;  his  conscience 
is  bound  by  the  equitable  estoppel."  Wendell  v.  Van  Rensselaer,  1 
Johns.  Ch.  344,  364;  Buckingham  v.  Smith,  10  Ohio  288. 

It  is  said,  however,  that  the  defendants  had  no  power  to  take  lands 
for  their  canal,  except  in  the  mode  prescribed  in  their  charter,  and  they 
can  not,  therefore,  delend  themselves  on  the  ground  that  the  plaintifE  is 
estopped.  As  a  general  principle,  the  remark  is  true;  but  it  can  not  be 
denied  that  a  parol  license  to  enter,  for  the  necessary  purposes  of  the 
canal,  would  have  protected  the  defendants  from  the  action  of  trespass, 
and  if  the  possession  should  continue  until  the  statutory  limit  had 
arrived,  the  right  of  the  original  owner  would  be  gone;  and  where,  as  in 
the  present  case,  not  only  the  possession  was  taken  by  the  consent  and 
knowledge  of  the  plaintiff,  and  an  important  public  work  erected,  by  the 
outlay  of  a  large  amount  of  money,  it  can  not  be  said  that  the  defendants 
have  not  the  same  right  to  be  protected  that  pertains  to  the  individual 
citizen,  who  may  have  occupied  and  improved,  by  expending  his  labor 
and  employing  his  capital. 

We  can  perceive  no  difference  in  the  cases.  The  only  question  can 
properly  be,  was  the  property  taken  required  lor  the  purposes  of  the 
canal?  When  this  fact  is  ascertained,  the  right  thus  secured  to  the 
defendants,  by  the  conduct  of  the  plaintiff,  must  depend  on,  and  be  con- 
trolled by  the  ordinary  rule. 

Secondly'.  We  think  the  plaintiff,  from  the  testimony  belore  us,  may 
well  be  regarded  as  having  dedicated  the  property  lor  the  purposes  for 
which  it  was  used,  and  thus  invested  the  defendants  with  the  right  of 
user,  at  least.  We  have  already  said  the  canal,  v^hen  completed,  is 
declared,  by  law,  to  be  a  public  highway,  and  for  all  proper  purposes, 
the  rnle  by  which  the  dedication  of  roads,  commons,  and  other  public 
thoroughfares,  is  established,  must  prevail  here.  Angell  on  Highways, 
Sec.  49. 

We  need  not  reler  to  the  various  acts  which  have  been  held  to  estop 
the  original  owner,  when  the  public  right  to  use  an  highway  is  ques- 
tioned; it  is  sufficient  to  say,  that  such  conduct,  either  by  express  per- 
mission or  passive  assent,  as  cleail^  indicates  the  intention  to  abandon 
the  property  lor  public  purposes  and  when  clearly  proved,  precludes  all 
claim  to  prevent  the  unobstructed  use;  and  thus,  whenever  a  road  has 
been  laid  out  and  traveled  for  a  number  of  years,  less  even  than  the 
statutory  bar,  the  presumption  will  be  that  it  was  legally  established, 
though  no  evidence  of  the  fact  appears  of  record.  IngersoU  v.  Herider, 
12  Ohio,  527. 

And  the  question  as  to  the  time  of  occupation  will  not  be  important, 
if  the  owner's  intention  is  otherwise  clearly  proved.  In  such  a  case  the 
nse  ol  the  way  for  comparatively  a  few  years,  is  sufficient  to  establish 
the  right  of  the  public.  Lamed,  v.  Larned,  11  Mete.  421;  Hobbs  v.  Town 
o!  Lowell,  19  Pick.  405,  and  the  late  case  ot  the  Queen  v.  Petrie,  30 
Eng.  Law  and  Eq.  207. 

We  may  hold,  then,  that  the  evidence  in  the  cause  establishes,  very 
clearly,  a  dedication,  by  the  plaintiff,  ol  the  property  he  now  seeks  to 
recover;  not  only  by  prior  assent,  but  subsequent  permission,  and  we 
ought  not  to  allow  him  to  resume  a  right  that  we  are  satisfied  he  was 
always  willing  to  surrender,  if  he  had  been  paid  the  value  of  his  land. 
He  made  no  claim  until  the  canal  was  completed,  and  he  must  now 
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Stand  on  the  same  footing  with  the  ordinary  creditors  of  the  corporation. 
He  can  not  now  destroy  the  public  highway,  by  taking  possession  of 
the  land  over  which  it  passes,  and  severing  it  into  parts.  The  whole 
work,  from  its  commencement  in  Cincinnati,  to  its  terminus  in  Indiana, 
is  a  unit;  not  even  a  judgment  creditor  can  sell  a  part  ot  it  on  execu- 
tion, and  no  former  owner  of  the  lee,  who  has  acquiesced  in  its  appro- 
priation, can  change  his  relation  ot  creditor  into  that  of  proprietor.  He 
has  voluntarily  taken  his  position,  and  must  occupy  that,  and  no  other. 
Judgment  for  defendant. 


2Di..  LIFE  INSURANCE. 

106. 

[General  Term,  March,  1858.] 

Sanderson  Robert  v.  New  England  Mutual  Insurance  Co. 

1.  Contracts  for  life  insurance  are  not  contracts  of  idemnity,  like  those  of  fire  or 

marine  insurance ;  they  are  agreements,  on  the  part  of  the  insurer,  to  pay  a 
prescribed  sum — no  more  nor  no  less— if  the  person  whose  life  is  insured  shall 
die  within  the  time  for  which  the  risk  was  taken, 

2.  The  premium  to  be  paid  on  life  insurance  is  always  paid,  or  secured  to  be  paid 

in  advance.  If  there  is  a  failure  to  pay  when,  by  the  terms  of  the  policy,  it  is 
to  be  paid,  the  risk  is  at  an  end. 

3.  When,  by  the  terms  of  the  policy,  a  portion  of  the  annual  premium  is  to  be  paid 

in  advance,  and  the  residue  in  six  months,  and  a  note  is  taken  for  the  deferred 
payment,  a  failure  to  pay  the  note  at  maturity  defeats  the  policy ;  so  that  if, 
within  tlie  year,  but  after  the  note  became  due,  and  was  unpaid,  the  life  insured 
should  terminate,  no  claim  can  be  set  up  against  the  insurer.  His  liability  no 
longer  exists. 

4.  Where  there  is  a  penalty  or  forfeiture  for  the  non-performance  of  a  condition 

precedent,  equity  will  not  generally  grant  relief  unless  the  parties  can  be 
placed  on  even  terms.  Therefore,  relief  will  not  be  allowed  after  death  of  the 
insured  for  failure  to  pay  premium  on  insurance  policy. 

The  delendants  in  error,  a  corporation  by  the  law  of  Massachusetts* 
issued  a  life  policy  on  February  22,  1855,  by  which,  in  consideration  of 
J90.40,  paid  to  them  by  Geo.  W.  Sessions,  of  Painesville,  Ohio,  and  for 
the  like  sum  to  be  paid  on  February  22,  in  each  year,  thereafter,  during 
the  continuance  of  the  risk,  they  caused  said  Sessions  to  be  insured  for 
the  term  of  seven  years,  upon  his  life,  **for  the  benefit  of*  the  planitiff 
in  error,  ''Sanderson  Robert,  for  the  benefit  of  himself,  and  for  any 
firms  of  which  he  may  be  a  member,  to  the  amount  ol  their  then  subsist- 
ing demands  against  the  assured,  as  creditors;  surplus,  jl  any,  lor  the 
benefit  of  the  assured,  his  heirs  and  representatives.*'  The  sum  insured 
was  $8,000. 

The  policy,  among  other  conditions,  contained  the  following:  1. 
'*In  case  ot  the  premium  should  not  be  paid  to  said  company,  at 
or  before  the  time  therein  mentioned  for  the  payment  ot  the  same,  then, 
and  in  every  such  case,  the  said  company  shall  not  be  liable  for  the  pay- 
ment of  the  sum  insured  or  any  part  thereof;  and  the  policy  shall  there- 
upon cease  and  be  iorleited.**  2.  **The  policy,  and  any  sum  that 
should  become  due  thereon  from  said  company  lor  loss,  or  lor  distribu- 
tion, or  ior  return  ot  premium,  are  pledged  and  hypothecated  to  said 
company,  and  they  have  a  lien  thereon,  to  secure  the  payment  ot  any 
premium,  or  part  thereof,  on  which  credit  may  be  given,  and  of  any  note 
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or  security  given,  or  to  be  given,  to  said  company  therelor;  and  on  non- 
payment of  any  such  premium,  or  such  note  or  security,  or  aoy  part 
thereof,  when  due,  all  claim  upon  the  policy  shall  be  forfeited  to  said 
company,  and  the  policy  shall  be  void/' 

When  the  policy  issued,  Robert  paid  in  cash  one-halt  of  the  pre- 
mium tor  the  tirst  year  of  the  risk,  and  by  an  arrangement  with  defend- 
ant, gave  his  note  for  the  other  moiety  payable  in  six  months,  with 
interest.  This  note  became  due  in  August,  1855.  In  November  toll  ow- 
ing. Sessions,  whobe  life  had  been  insured,  died;  ol  which  fact  the  agent 
of  the  company  was  duly  notified,  and  payment  of  the  sum  insured 
thereon  demanded.  Payment  was  relused,  on  the  ground  that  the 
moiety  of  the  premium  covering  the  risk  (or  the  bait  year,  from  August, 
1855,  to  February,  1856,  and  which  was  represented  by  the  note  given 
Dy  Robert,  had  not  been  paid  at  maturity.  Robert  otlered  to  discbarge 
it  at  that  time;  but  the  agent  declined  to  receive  it,  on  the  ground  that 
he  had  no  power  to  do  so. 

The  note  was  dated  ** Boston,  February  22,  1855,  payable  to  the 
New  England  Mutual  Life  Insurance  Company,  or  their  order,  for 
^.22,  in  six  months,  with  interest,  being  in  part  of  premium  on  policy 
No.  5237  ol  said  company,  on  the  life  ol  George  W.  Sessions,"  and 
signed,  as  already  stated,  by  Robert. 

The  company  received  the  original  proposition  for  insurance 
through  their  agent  in  Cincinnati,  by  whom  the  policy  was  afterward 
delivered  to  Robert.  He  also  receiyed  the  cash  payment  and  the  pre- 
mium note,  and  had  possession  ol  the  note  when  it  became  due. 

The  case  was  submitted  to  Judge  Gholson,  in  special  term.  On  the 
trial,  it  was  claimed  by  the  company  that  there  was  no  subsisting  insur- 
ance when  Sessions,  the  person  insured,  died,  the  non-payment  ot  the 
premium  due  in  August,  having,  ex  vi  termini^  put  an  end  to  the  risk. 

On  the  other  hand,  the  plainti£F  in  error  insisted — 

1.  The  policy  havng  been  issued  on  receipt  of  a  portion  of  the  pre- 
mium, by  the  underwriter,  and  a  note  taken  tor  the  residue,  with 
interest  payable  at  a  future  day,  the  condition  that  would  otherwise 
have  been  precedent,  was  waived,  and  the  remedy  for  the  amount  dtie 
was  npon  the  note  only,  by  way  of  action. 

2.  That  the  insurance  was  lor  seven  years,  and,  therelore,  an  entire 
contract,  and  the  policy,  when  once  i>sued,  conferred  a  right  that  would 
not  be  deleated  by  the  non- performance  of  a  condition  subsequent;  fail- 
ure, therefore,  to  comply  strictly  with  the  stipulations  ot  the  contract, 
would  not  destroy  the  claim  of  the  assured;  for  that  equity  might  well 
relieve,  as  in  other  cases  ot  technical  forfeiture. 

3.  That  was  the  duty  ot  the  company,  or  their  agent,  to  notify  the 
maker  of  the  note  when  it  became  due,  and  as  that  information  was  not 
given,  the  party  bound  to  pay  was  misled.  If  there  was  any  neglect, 
therefore,  on  his  part,  it  was  caused  by  the  prior  omission  ot  the  under- 
writer, and  can  not  now  be  set  up  to  forfeit  the  policy. 

Atter  a  full  hearing  judgment  was  rendered  lor  the  defendant  at  the 
May  term,  1857;  the  case  is  reported  in  1  Disn.  355,  the  judge  holding 
that  the  risk  was  determined  by  the  non-payment  of  the  premium,  in 
August,  1855,  and  if  the  delault  could  have  been  waived,  there  was  no 
evidence  to  sustain  such  an  assumption. 

Exceptions  were  taken  to  the  ruling  of  the  court,  and  the  judgment 
at  special  term  is  now  sought  to  be  reversed,  as  well  for  the  alleged  error 
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in  deciding  the  case  for  the  defendant,  as  lor  the  refusal  ot  the  judge  to 
grant  a  new  trial  on  the  motion  ot  the  plaintiff. 

Cofiin  &  Mitchell,  and  Kebler  &  Force,  ior  plaintifl  in  error. 

Tilden,  Kairden  &  Curwen,  for  defendant  in  error. 

Storbr,  J. 

The  questions  presented  for  our  consideration,  necessarily  involve 
a  thorough  construction  of  the  contract  between  the  parties. 

A  contract  ol  insurance  is  defined,  generall}*,  to  be  one  of  indem- 
nity, whereby  the  assured  is  saved  harmless  tiom  either  a  total  or  partial 
loss  uf  the  subject  at  risk.  We  may  apply,  very  readily,  the  principle 
thus  stated  to  a  marine  or  fire  policy,  and  hold  both,  as  they  really  are, 
to  be  such  contracts;  but  it  is  not  perceived  on  what  ground  life  insur- 
ance has  sometimes  been  placed  in  the  same  category. 

In  tne  first  class  of  contracts,  the  amount  to  be  recovered  is 
measured  by  the  extent  of  the  injury  sustained;  it  may  reach  the  whole 
sum  assured,  or  require  only  a  partial  payment  from  the  underwriter; 
but,  in  the  latter  class,  the  loss  must  ever  be  a  total  one.  The  death 
ol  the  person  whose  life  is  insured  being  the  only  event  upon  the  hap- 
pening of  which  a  liabilty  upon  the  policy  can  ever  be  created,  there  can 
not  be  a  claim  for  a  less  sum  than  that  taken  upon  his  life,  nor  a  right 
to  discharge  it,  but  by  the  tender  of  the  whole  amount  at  risk. 

It  was  held,  however,  in  Godsall  v.  Boldero,  9  East,  72.  **that  life 
insurance,  as  every  other  to  which  the  law  gives  effect,  is,  in  its  nature, 
a  contract  of  indemnity."  This,  it  was  said  by  Lord  Ellen  borough, 
was  agreeable  to  the  doctrine  in  Hamilton  v.  Mendes,  2  Burr.  1210, 
where  Lord  Mansfield  remarked:  **The  plaintiff's  demand  is  for  an 
indemnitv.  His  action,  then,  must  be  iounded  upon  the  nature  of  the 
damnihcation,  as  it  really  is  at  the  time  the  action  is  brought." 

We  find  no  other  reported  English  case  to  sustain  the  rule,  and  but 
one  in  the  United  States,  Bevin  v.  Mutual  Life  Insurance  CDmpany, 
23  Conn.  244,  where  Judge  Ellsworth  supposes  such  must  be  the  con- 
struction, as  it  is  applied  without  any  hesitancy  to  fire  and  marine 
insurance. 

But  in  the  late  case  of  Dalby  v.  India  and  London  Lile  Assurance 
Co.,  28  Eng.  Law  and  Eq.  317,  Baron  Parke  said:  **The  contract 
commonly  called  life  assurance,  when  properly  considered,  is  a  mere 
contract  to  pay  a  certain  sum  ol  money  on  ttie  death  oi  a  person,  in 
consideration  ot  the  due  payment  ot  a  certain  annuity  for  his  life,  the 
amount  ot  the  annuity  being  calculated,  in  the  first  instance,  according 
to  the  probable  duration  ot  the  life;  and  wh«n  once  fixed  it  is  constant 
and  invariable.  The  stipulated  amount  ot  annuity  is  to  be  uniformly 
paid  on  the  one  side,  and  the  sum  to  be  paid,  in  the  event  ot  death,  is 
always  the  same  on  the  other.  This  species  oi  assurance  in  no  way 
resembles  a  contract  of  indemnity.*' 

This  decision  expressly  overruled  the  case  of  Godsall  v.  Boldero, 
supra^  which,  it  was  held,  was  not  sustained  by  the  case  of  Hamilton  v. 
Mendes,  supra. 

We  suppose,  then,  upon  the  reason  ot  the  rule,  and  the  high  author- 
ity of  the  last  case,  that  we  should  not  apply  to  the  contract  before  us, 
the  doctrine  that  an  agreement  to  insure  the  lite  ot  a  party  is,  necessar- 
ily, one  of  indemnity. 
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It  follows  that  the  policy  issued  by  the  delendant  in  error  is  an 
tuidertaking  to  pay  a  sum  certain  on  the  happening  of  a  particular  event, 
provided  the  insured,  or  those  for  whose  benefit  the  risk  was  taken  shall 
have  perfotmed  the  conditions  required  on  their  part. 

By  the  terms  of  the  contract,  already  stated,  the  payment  oi  the 
premiom  must  precede  the  liability  oi  the  insurers.  It  is  made  the  con- 
dition upon  which  the  risk  is  to  depend,  and,  unless  it  has  been  complied 
with  or  waived  by  the  delendants,  it  is  clear  the  plaintifl  can  not  recover. 
Such  is  the  construction  given  to  a  policy  nearly  identical  with  that 
before  us,  in  Want  v.  Blunt,  12  East,  183.  See,  also,  Acey  v.  Fernie, 
7  Mets.  &  Wels.  151;  Beadle  v.  Chenango  Ins.  Co.,  3  Hill.  161. 

It  can  not  be  doubted  but  the  parties  to  the  contract  had  the  right 
to  settle  its  terms,  and  afhx  any  condition  they  saw  proper,  il  not  incon- 
sistent with  law;  and  they  might  well  determine  the  mode  in  which, 
and  the  time  when  these  conditions  should  be  performed.  When  the 
agreement  is  once  made  and  its  terms  clearly  defined,  the  duty  ot  the 
courts  is  plain.  Whatever  the  arrangements  between  the  parties  are, 
they  must  be  carried  out  according  to  their  intention.  Reed  v.  McGrew, 
5  Ohio,  375,  381 ;  Easton  v.  Canal  Co.,  13  Ohio,  79,  82. 

On  this  principle,  the  assured  has  been  denied  his  claim  to  recover, 
if  he  has  failed  to  notify  the  underwriter  of  any  prior  or  subsequent 
inscirance  on  the  suoject  at  risk,  or  has  not  caused  it  to  be  indorsed  on 
the  policy ;  and  this,  too,  when  there  is  proof,  by  parol,  that  the  agents 
of  the  insurers  knew  of  the  existence  of  the  lact,  and  assented  to  the 
additional  insurance,  as  in  Carpenter  v.  Providence  Wash.  Ins.  Co.,  41 
U.  S.  (16  Pet.)  495,  512;  Glendale  Co.  v.  Protection  Ins.  Co..  21  Conn. 
31^7;  Forbes  v.  Agawan  Mutual  Fire  Co.,  9  Cush.  470,  473;  Worcester 
Bank  v.  Hartlord  Fire  Ins.  Co.,  11  Cush.  265;  Harris  v.  Insurance  Co. 
18  Ohio,  116;  and  thus  it  is  that  a  warranty,  inserted  in  the  policy,  is  in 
the  nature  of  a  condition  precedent,  and  it  is,  as  is  well  said  by  Ellis, 
in  his  work  on  **Fire  and  Life  Insurance,*'  p.  29,  '*quite  immaterial  ior 
what  purpose,  or  with  what  view  it  is  made;  but,  being  once  inserted 
in  the  policy,  it  becomes  a  binding  condition  on  the  insured,  and,  unless 
he  can  show  that  it  has  been  strictly  fulfilled,  he  can  derive  no  benefit 
from  the  policy;"  and  the  rule  is  the  same  whether  the  condition  be 
material  to  the  risk  or  not,  and  whether  the  non-compliance  be  with  or 
without  the  act  or  privity  of  the  insured.     Phillips  Ins.,  Sec.  866. 

But,  it  is  said  by  counsel  that  a  lair  construction  of  the  policy  will 
authorize  the  assumption  that  the  underwriters  were  satisfied  with  the 
note  given  for  a  moiety  of  the  premium,  as  a  substitute  lor  the  cash 
agreed  to  be  paid  by  the  rules  oi  the  company;  and,  therelore,  the 
remedy  exists  only  ijpon  the  note,  the  condition  being  waived  by  its 
reception,  that  required  payment  in  advance. 

The  premium,  it  will  be  remarked  by  the  agreement  of  parties,  was 
divideil,  a  moiety  being  advanced  in  cash,  and  on  the  residue  a  credit  of 
six  months  given.  The  note  was  but  the  result  of  the  arrangement. 
It  did  not,  we  think,  impose  any  new  duty  upon  the  assurer  or  the 
assured;  both  must  have  understood  the  purpose  for  which  it  was  given. 
It  furnished  evidence,  we  suppose,  ot  the  credit  allowed,  and  the  sum 
agreed  to  be  paid.  It  could  not,  certainly,  be  a  waiver  of  the  condition 
contained  in  the  policy,  as  both  parties  were  fully  advised  of  their 
requirements;  but  it  must  be  regarded  as  placing  the  parties  in  no  other 
situation  than  they  would  have  been  had  no  note  been  taken.     In  that 
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event,  the  semi-annual  payment  must  have  been  made  on  the  day  it 
became  due,  lor  such  was  the  contract;  and  the  note,  we  think,  was  but 
the  evidence  of  its  terms. 

We  must  hold,  then,  that,  by  taking  the  note  lor  a  portion  of  the 
premium,  the  rights  and  duties  of  the  underwriter  and  the  insured  were 
unchanged;  they  are  to  be  determined  upon  the  same  principle  that 
would  apply  when  a  parol  agreement  alone  existed.  Nor  can  the  admis- 
sion in  the  policy  that  the  premium  was  paid,  preclude  the  inquiry  into 
the  real  state  of  facts.  Such  a  statement  is  clearly,  ^r/>ia/a«>,  suffi- 
cient to  cast  the  burden  of  disproving.it  upon  the  defendant,  but  like  any 
other  admission  oi  the  receipt  of  money,  whether  by  parol  or  writing,  or 
deed,  it  may  be  explained,  and,  il  necessary,  controverted.  There  ^is 
no  distinction,  in  this  respect,  between  a  contract  of  insurance  and  a 
conveyance  of  land;  the  payment  of  premium  or  of  the  purchase  money, 
are  alike  the  subjects  of  denial,  however  clear  may  have  been  the 
acknowledgment  of  either  by  the  contract.  In  such  cases  there  is  no 
estoppel.  Slaughter  v.  Hamm,  2  Ohio,  271 ;  McCrea  v.  Purmort,  16 
Wendell,  4t)0.  We  are  met  at  this  point  with  the  case  ol  New  York 
Cent.  Ins.  Co.  v.  National  Pro.  Ins.  Co.,  20  Barb.  468,  475,  where 
Mason,  J.,  says:  '*This  policy  was  issued  and  delivered  to  the 
plaintiffs,  and  the  premium  is  acknowledged  in  the  policy  as  actually 
received.  This,  upon  the  authorities,  seems  to  be  held  as  conclusive, 
and^  to  bind  the  insurer."  But  the  authorities  he  quotes  as  to  the 
existence  of  the  rule,  in  England,  are  not  satisfactory.  In  the  United 
States,  we  find  no  .adjudicated  case  to  sustain  him;  but,  on  the  contrary, 
the  doctrine,  whenever  referred  to,  is  universally  affirmed.  Phillips 
Insurance,  Sec.  505;  1  Greenl.  Ev.,  Sec.  26,  where  the  cases  are  cited. 
It  is  lurthei  argued  that  there  are  equitable  circumstances  in  the  case 
which  will  authorize  the  court,  under  the  plenary  powers  given  in  our 
code  ot  practice,  to  give  relief  on  the  ground  of  accident  and  mistake. 
We  have  no  doubt  of  our  jurisdiction  in  a  proper  case,  but  the  tacts 
upon  which  the  plaintiff  relies,  in  our  opinion,  do  not  constitute  any 
sufficient  reason  for  our  interterence  to  save  a  forfeiture,  if  one  has  been 
created,  or  to  change  the  terms  ot  a  contract,  that  are  neither  obscure 
or  ambiguous. 

When  the  premium  note  became  due,  it  is  admitted  the  agent  of  the 
defendant  held  it  for  collection,  and  it  is  claimed  no  notice  of  the  tact 
was  given  to  the  maker,  in  consequence  of  which  he  was  thrown  oil  his 
guard  and  did  not  meet  the  payment.  In  this  connection  it  is  also 
admitted  that  all  notes,  given  in  the  course  ot  business,  whether  pay- 
able at  a  bank  or  not,  are  usually  deposited  there  lor  collection;  but  it 
was  not  so  done  by  t^e  agent,  and  as  the  maker,  it  is  asserted,  would 
have  paid  it,  had  it  taken  the  ordinary  course,  he  ought  not  to  suffer 
by  the  alleged  neglect  of  the  assurers. 

The  note  was  dated  in  Boston,  and  was  payable  there,  though,  at 
the  time  it  was  due,  it  was  in  the  hands  of  the  agent  in  Cincinnati. 

We  suppose  there  is  no  legal  duty  imposed  upon  the  holder  of  a 
note  or  an  accepted  bill,  where  no  third  parties  are  sought  to  be  made 
liable,  to  notify  the  maker,  or  acceptor  of  the  day  of  payment,  or  to 
demand  payment  wnen  it  is  due. 

The  obligation  is  perfect,  on  the  part  ol  the  maker,  to  discharge  his 
contract,  and  it  is  his  duty  to  tender  payment  when  the  credit  expires. 
Every  merchant  is  supposed  to  keep  a  record  ot  his  bills  payable,  to 
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which  he  may  daily  refer  to  ascertain  his  accruing  liabilities;  and  he 
can  not,  we  think,  excuse  his  own  neglect,  by  requiring  the  creditor  to 
demand  what  he  is  bound,  at  all  events,  to  pay. 

Although  the  note  was  payable  in  Boston,  it  does  not  appear  that 
any  effort  was  made  to  discharge  it  there.  It  is  admitted  none  was 
made  here,  until  after  the  time  of  payment  had  expired  and  the  party 
whose  life  was  insured  had  died. 

But,  it  is  further  urged,  that  we  can  save  a  forfeiture  upon  equi- 
table principles,  and  it  is  but  just  that  we  should  interfere,  and,  by 
decreeing  the  premium  note  to  be  paid,  place  the  parties  in  the  same 
condition  they  were  in  when  the  loss  occurred. 

A  forfeiture  may  always  be  saved  when  compensation  can  be  given 
for  the  non-performance  of  a  condition,  provided  a  condition  is  not 
precedent  to  the  existence  oi  the  right  to  be  enforced. 

It  is  true  such  conditions  will  be  regarded  as  covenants,  in  all  cases, 
where  the  parties  have  not  otherwise  clearly  intended,  and  their  agree- 
ments are  made  dependent  upon  a  prior  duty  to  be  performed,  or  an  act 
omitted.  Whenever  an  estate  is  to  vest,  or  a  personal  right  to  accrue, 
upon  the  happening  of  a  condition  agreed  upon,  and  clearly  understood 
by  the  parties,  there  must  be  fulfillment  of  the  condition  belore  any 
claim  can  exist. 

The  rule  as  to  conditions  subsequent  is  manifestly  ditlerent.  In 
snrh  cases,  forfeitures  are  always  saved,  lor  the  reason  that  when  a 
right  has  once  vested,  it  will  not  be  taken  away,  but  the  relief  will  be 
measured  in  damages. 

There  may  be,  and  the  modern  authorities  justify  the  remark, 
cases  where  even  the  precedent  condition  may  be  regarded  as  a  covenant, 
and  relief  awarded  by  compensation  in  money ;  but  when  the  parties  can 
not  be  placed  upon  equal  terms,  and  the  damages,  on  the  one  part,  made 
equivalent  to  the  enjoyment  of  a  benefit  on  the  other,  the  established 
rule  must  be  adhered  to. 

Here,  the  application  of  the  rule  would  be  to  permit  the  insured  to 
create  a  new  contract,  and  that,  too,  after  the  death  of  the  person  whose 
life  was  at  risk;  and,  as  the  premium  was  not  tendered  until  after  the 
loss  had  occurred,  there  was  no  life  at  risk,  and,  therefore,  subject  of 
insurance. 

Nor  do  we  understand  the  liabilities  of  the  parties  were  changed  bj' 
the  taking  of  Robert's  note,  instead  of  that  of  the  party  whose  life  was 
insured.  There  would  be  no  ground  for  refusing  to  apply  the  terms  of 
the  contract  if  the  note  of  a  third  person  had  been  taken ;  but  when  the 
maker  as  in  the  case  of  Robert,  was  primarily  interested  in  the  insur- 
ance, the  amount  at  risk  being  payable  to  him,  there  can  be  no  differ- 
ence, we  suppose,  in  the  result.   ■ 

Life  insurances,  especially  when  made  in  mutual  companies,  depend 
in  no  small  degree,  for  their  security,  as  well  as  the  promptness  of  the 
insurers  to  pay,  inj^ase  of  loss,  upon  the  rcjeeipt  of  premiums  in  advance 
by  the  underwriter.  His  ability  to  pay  is  strengthened,  if  it  does  not 
mainly  rest  upon  the  accumulation  of  these  premiums  into  a  common 
fund,  for  the  mutual  benefit  of  those  interested  in  the  profits,  as  well  as 
the  safety  and  certainty  of  the  risk  to  those  for  whose  use  it  has  been 
taken. 

It  is  not  merely  a  question  of  interest,  but  one  of  absolute  duty, 
in  fact,  ot  self-preservation,  when  a  life  insurance  company  issues  a 
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policy,  and  requires  the  premium  agreed  upon  to  he  punctually  paid; 
and  it  is,  therefore,  just  where  a  conaition  is  tound  in  the  policy  that  a 
failure  to  pay  shall  avoid  it,  that  the  in^^urers  shall  have  the  benefit  of 
the  stipulation  thus  made  to  protect  themselves,  and  fully  assented  to 
by  the  insured  when  he  received  the  policy. 

Whenever,  then,  it  is  clear  that  the  parties  understand  the  contract 
to  impose  the  duty  of  prompt  payment,  and  require  it  as  a  condition 
before  an}^  right  can  vest,  we  have  no  other  course  to  pursue  but  to  hold 
them  to  their  agreement. 

The  principle  upon  which  courts  should  act,  in  similar  cases,  has 
been  already  stated;  but  it  is  very  fully  and  forcibly  set  forth  by  Sir 
William  Grant,  in  Sparks  v.  Liverpool  Water  Works  Co.,  13  Ves.  428, 
and  we  adopt  the  reasoning  and  the  law  of  that  case  to  its  fullest  extent. 

We  have  been  reminded  that  the  acts  oJ  the  defendant  subsequent 
to  the  time  the  note  became  due,  were  a  waiver  ot  the  condition;  but 
we  find  no  evidence  to  sustain  such  a  claim. 

We  do  hot  understand  that  a  policy,  forfeited  or  avoided  for  the 
non-performance  ot  a  condition  precedent,  can  be  set  up  on  any  such 
principle. 

In  all  the  casc*s  where  the  subsequent  acts  ot  the  underwriter  have 
been  held  to  dispense  with  a  prior  condition,  the  liability  is  said  to  be 
created  upon  the  new  agreement — not  as  continuing  upon  the  lormer 
contract:  as  in  Wing  v.  Harvey,  27  Eng.  Law  and  Eq.  144;  Buckbee 
V.  U.  S.  Ins.  An.  &  T.  Co.,  18  Barb.  541,  but  the  doctrine  affirmed 
in  these  cases  can  not  apply,  tor  the  reason  already  alluded  to,  the  loss 
having  occurred  before  the  acts  upon  which  the  waiver  is  claimed  trans- 
pired. 

On  a  very  careful  examination  of  the  case,  aided,  as  we  have  been, 
by  the  very  thorough  arguments  of  all  the  counsel,  we  have,  after  much 
deliberation,  arrived  at  the  conclusion  that  the  clauses  in  the  policy 
requiring  the  payment  of  premium  in  cash,  as  well  as  all  notes  given  ior 
any  portion  of  it,  are  precedent  conditions  that  must  have  been  literally 
complied  with  by  the  insured,  before  any  liability  could  exist  against 
the  insurer;  that  the  moiety  of  the  premium  due  on  the  22d  day  of 
August,  1855,  was  not  then  paid,  nor  was  it  tendered  until  alter  the  death 
of  Sessions,  whose  life  was  insured,  and  the  policy,  therefore,  ceased  to 
be  of  any  value  from  the  period  the  credit  expired;  that  there  has  been 
no  waiver  of  the  condition  by  the  underwriter,  nor  have  we  any  equi- 
table power  to  grant  relief,  on  any  supposed  ground  that  we  might,  in  a. 
proper  case,  save  a  forfeiture. 

On  the  whole  case  we  must  affirm  the  judgment. 

Judgment  affirmed. 
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WATERCRAFT— LIENS.  2DiK 

[General  Term,  March,  1858.] 

Steamboat  Monarch  v.  Marine  Raii^way  and  Dry  Dock  Co. 

1.  Under  the  watercraft  law  a  steamboat  will  be  responsible  for  the  hire  of  a  barge 

employed  by  the  master  to  carry  freight,  although  by  reason  of  low  water  the 
steamboat,  during  the  course  of  the  voyage,  is  compelled  to  forward  the  barge 
and  freight  by  a  lighter  steamboat. 

2.  A  change  of  owners,  subsequent  to  the  hire  and  service  of  the  barge,  will  not 

interfere  with  the  liability  of  the  steamboat  for  such  previous  obligation. 

The  petition  in  error  sets  forth  ''that  the  defendants,  at  the  January 
term  ot  the  court,  1857,  commenced  an  action  against  the  plaintiflf  in 
error  for  the  recovery  of  the  hire  of  a  barge,  and  on  the  trial  ot  the  case 
it  was  iound  by  the  judge,  who  held  the  term,  as  matters  olfact,  as. 
tollows : 

"  That  a  barge,  owned  by  the  defendants,  was  hired  by  them  to 
Logan,  the  master  ot  the  steamboat,  above  described,  for  the  purpose,. 
asQDderstood  by  both  parties,  of  being  sent  by  the  master  to  Louisville, 
and  theie  loaded;,  thence  to  be  towed  by  said  steamboat,  with  the  cargo 
on  board,  to  St.  Louis. 

''That  the  steamboat,  not  being  able  to  perform  the  contemplated 
voyage,  did  not  use  the  barge,  nor  take  it  in  tow,  except  temporarily,  ia 
order  to  place  it  in  a  safe  harbor. 

"That  the  barge  was  then  towed  by  anothei  steamboat,  hired  for 
that  purpose  by  Logan,  with  its  cargo  to  St.  Louis.  That  afterward, 
and  before  this  action  was  brought,  the  steamboat  Monarch  became  the 
property  ot  new  owners,  by  purchase  and  sale.  That  the  contract  price 
lor  the  hire  ot  the  barge  then  remained  unpaid. 

**That  the  court,  upon  these  facts,  decided,  as  matters  of  law,  that 
the  defendants  in  error  were  entitled  to  recover  the  hire  of  the  barge,  as 
for  supplies  lor  lurnishing  and  equipping  the  steamboat  Monarch.  Ta 
all  of  which  the  plaintift  in  error  excepted.  That  a  new  trial  was  after- 
ward moved  for  and  refused.*' 

It  is  assigned  for  error: 

1.  That  a  barge  hired  as  above  set  forth,  was  in  no  way  an  item 
of  supplies  for  equipping  and  furnishing  a  steamboat,  within  the  meaning 
of  the  law. 

2.  That  a  steamboat  after  a  change  of  owners  is  not  liable  for  the 
hire  of  such  barge. 

3.  That  the  contract  of  hire  was  not  executed,  within  the  meaning 
of  the  statute. 

Co&n  &  Mitchell,  for  plaintiff  in  error. 

King,  Anderson  &  Sage,  lor  defendant  in  error. 

Storer,  J. 

The  questions  involved  in  this  case  mainly  depend  upon  a  proper 
construction  of  the  statute  under  which  the  action  is  brought. 

By  Sec.  1.  Swan  185  [Sec.  6880,  Rev.  Stat.],  ".steamboats,  and 
other  watercrafts,  navigating  the  waters  within,  or  bordering  upon  this 
state,  shall  be  liable  for  debts  contracted  on  account  thereof,   by  the 
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master,  owner,  steward,  consignee,  or  other  a^ent,  tor  materials^ 
-supplies^  or  labor ^  in  the  building,  repairing,  furnishing  or  equipping 
the  same.** 

Whatever  is  required  for  the  sale  navigation  ol  the  vessel  by  the 
usage  of  trade  or  the  necessities  oi  navigation,  we  may  consider  as 
properly  embraced  within  the  terms  of  the  law,  and  were  so  intended  by 
the  legislature.  It  would  be  difficult  to  describe  the  niany  appliances 
required  tor  the  fitting  out  and  equipment  of  a  steamboat.  They  are 
constantly  varying  as  improvements  in  the  construction  of  the  vessel, 
and  her  subsequent  management  are  developed.  We  can  not  limit, 
therefore,  the  means  to  be  employed.  Whether  they  become  actually 
a  part  ot«  the  vessel,  or  merely  an  appendage;  as  was  well  remarked  by 
Judge  Read,  in  Canal  Boat  Huron  v.  Simmons,  11  Ohio,  458,  460,  *'such 
a  construction  would  be  too  narrow.  The  statute  is  equitable  in  its 
object,  and  will  receive  a  liberal  construction,  to  carry  the  design  of  its 
enactment  into  effect. " 

A  barge,  hired  by  a  steamboat  navigating  the  Ohio,  to  be  towed  by 
her  laden  with  cargo,  covered  by  bills  of  lading,  given  by  the  owners, 
and  insured  in  the  same  policy  in  which  a  risk  is  taken  on  the  steam- 
boat, we  think  is  one  of  the  means  to  be  employed  to  complete  the  voy- 
age. Such  a  mode  is  necessary  at^  certain  seasons  ot  the  year,  when 
the  river  is  low,  as  well  for  the  protection  ol  the  steamboat  as  the  trans- 
portation of  her  cargo. 

In  such  a  case  a  barge  is  but  a  lighter;  and  if  by  the  customs  of 
navigation,  on  entering  a  port,  or  passing  over  shoals,  it  should  become 
necessary  to  employ  such  a  craft,  it  could  not  be  doubted  but  the  boat 
would  be  liable  for  the  hire.  Indeed,  a  policy  upon  a  cargo  on  board 
the  steamboat  would  in  such  a  case  cover  it  when  shipped  upon  the 
lighter.  Thus  Lord  Mansfield  in  Pelly  v.  Royal  Ex.  Ass.  Co.,  1  Burr. 
347,  held:  **When  goods  are  insured,  till  landed,  without  express  words, 
the  insurance  extends  to  the  boat^  the  usual  method  of  landing  goods 
out  of  a  ship,  upon  the  shore.*'  See,  also,  Parsons  v.  Insurance  Co.,  t) 
Mass.  202;  Crtggeshall  v.  Insurance  Co.,  3  Wend.  290. 

If  then  such  is  the  liability  of  the  insurers,  it  would  seem  there  was 
not  only  a  permission  given  to  the  master  of  the  vessel  to  employ  a  barge, 
but  it  became  his  duty  to  do  so,  and  the  vessel  itself  is  liable  tor  the  hire. 

But  the  precise  question  is  decided  against  the  steamboat  under  a  law 
similar  to  our  own,  and  upon  the  ground  we  have  stated,  by  the  Supreme 
Court  ot  Missouri,  in  Gleim  v.  Steamboat  Belmont,  11  Mo.  113,  and  by      J 
the  Supreme  Court  of  Iowa,  Steamboat  Kentucky  v.  Brooks,  1  G.  Greene 
398. 

We  find  no  error  therefore  in  the  ruling  of  the  judge  on  this  point. 
The  second  question  is  one  more  of  fact  than  of  law.  It  must  depend 
upon  the  evidence  whether  the  hiring  ol  the  barge  had  actually  taken 
place,  or  whether  the  contract  was  only  executory.  It  the  agreement 
was  yet  to  be  performed,  and  no  absolute  obligation  existed,  the  ruling 
of  our  Supreme  Court,  in  Canal  Boat  v.  Kent,  20  Ohio  54,  would  apply. 
We  find,  however,  the  barge  was  in  the  possession  ot  the  steamboat, 
which  towed  her  from  Cincinnati  to  Louisville,  and  was  then  transferred 
to  another  boat,  in  company  with  which  she  performed  the  voyage  to  St. 
lyouis,  as  was  intended  to  have  been  performed  with  the  Monarch. 

The  contract,  therefore,  commenced  at  Cincinnati  and  was  completed, 
so  far  as  to  create  a  liability  upon  the  boat  whenever  the  barge  was 
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taken  into  possession  by  the  master,  and  the  boat  was  botind  for  the 
hire  until  the  barge  was  returned  to  the  owners.  It  was  immaterial  to 
them  what  was  dune  in  the  interim  with  their  property.  They  had  no 
txtntrol  over  it,  and  could  not  have  claimed  the  use,  so  far  as  the  con- 
tract for  its  hire  continued.     On  this  point,  therelore.  we  find  no  error. 

The  other  question  has  already  been  decided  by  this  court,  in  the 
case  o\  Steamboat  Baltimore  v.  Levi,  12  Re.  314  (2  Han.  30),  which  has 
been  affirmed  on  error,  by  the  Supreme  Court  in  bank.  It  is  but  the 
reaffirmation  of  the  rule  settled  in  Lewis  v.  Schooner  Cleveland,  12  Ohio, 
3-W;  Steamboat  Waverly  v.  Clements,  14  Ohio,  28,  37;  Jones  v.  Steam- 
boat Commerce,  14  Ohio,  408.  410;  Treat  v.  Canal  Boat  Etna,  It)  Ohio, 
276;  Webster  v.  Brig  Andes,  18  Ohio,  187. 

The  judgment  of  the  court  below  is  affirmed. 


BANKING  CORPORATIONS.  2Dia. 

[General  Term,  March,  1858.  | 

Christian  Tupfli  v.  Ohio  Life  Insurance  and  Trust  Co. 

1.  The  ten  percent,  interest  act  of  March,  1850,  did  not  enlarge  the  powers  of 
banking  corporations. 

iL  Trust  certificates  issued  by  the  Ohio  Life  Insurance  and  Trust  Company,  bear- 
ing interest  at  three  per  cent,  per  annum,  when  dishonored,  bear  six  per  cent, 
interest,  and  when  reduced  to  judgment,  bear  the  same  le^al  rate. 

This  action  was  brought  to  recover  the  amount  ot  a  number  of  cer- 
tificates issued  by  the  detendant  to  the  plaintifi.  The  certificates  specify 
as  the  rate  of  interest  to  be  paid,  three  per  cent.  It  was  claimed 
that  the  plaintitl  was  limited  to  that  rate,  not  only  up  to  the  time  of  the 
rendition  of  the  judgment,  but  that  the  judgment  should  also  bear  that 
rate  of  interest.  The  court,  at  special  term,  having  entered  the  judg- 
ment on  a  calculation  of  three  per  cent,  up  to  the  time  of  deiault  in 
payment,  and  six  per  cent,  afterward,  a  motion  was  made  to  set  aside 
the  judgment,  and  this  motion  has  been  reserved  for  decision  to  the 
court  in  general  term. 

Corwine  &  Hayes,  for  plaintiff. 

Worthington  &  Matthews,  for  delendant. 

Gholson,  J. 

To  properly  understand  the  question,  it  is  necessary  to  look  at  the 
terms  of  the  certificates.     One  of  these  is  as  follows: 

* 'deposit  in  trust. 

••No.  11,701— Cincinnati,  January  23.  1857.     JlOO. 

**This  may  certify  that  the  Ohio  Lite  Insurance  and  Trust  Company 
have  received  of  Christian  Tuffli  the  sum  of  one  hundred  dollars,  in 
trust,  that  the  said  company  will  return  the  same  and  allow  interest 
thereon,  at  the  rate  of  three  per  cent,  per  annum,  lor  the  term  of  two 
months  Irom  the  date,  of  this  certificate;  and,  at  the  expiration  of  that 
period,  will  repay  the.same,  with  ihe  interest  accrued  thereon,  to  the  said 
Christian  Tuffli,  personal  representatives,  or  assignees. 

**This  certificate  is  transferable  only  on  the  books  ot  the  company. 
Signed,  G.  W.  Rice,  Secretary.     C.  Stetson,  President." 

The  Ohio  Life  Insurance  and  Trust  Company  is  authorized  by  its 
charter  to  receive  deposits  in  trust,  and  agree  upon  the  rate  of  interest. 
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The  rate  of  interest  which  the  company  is  authorized  to  charge,  is 
seven  per  cent,  on  loans  from  the  trust  department. 

Long  after  the  incorporation  of  the  Ohio  Life  Insurance  and  Trust 
Company,  an  act  was  passed,  known  as  the  ten  per  cent.  law.  Swan 
481.  [Amended  3  Sayler,  1829,  Sec.  5;  repealed  7437  (No.  716),  Rev. 
Stat.]  The  first  section  provides  that  '*the  parties  to  any  bond,  bill, 
promissory  note,  or  other  instrument  ot  writing  for  the  payment  or  for- 
bearance  ot  money,  may  stipulate  therein  for  interest  receivable  upon  the 
amount  of  such  bond,  bill,  note  or  other  instrument,  at  any  rate  not 
exceeding  ten  per  centum  yearly :  Provided^  however^  that  no  incorpo^ 
rated  banking  institution  ol  this  state  shall  be  entitled  to  receive  more 
than  the  rate  of  interest  specified  in  its  charter;  or,  if  no  rate  be  specified, 
more  than  six  per  cent,  yearly  upon  any  loan  or  discount  whatsoever.'" 
The  second  section  provides:  '*That  upon  all  judgments  or  decrees 
rendered  upon  any  bond,  bill,  promissory  note,  or  other  instrument 
aforesaid,  interest  shall  be  computed  till  payment,  at  the  rate  specified 
in  such  bond,  bill,  note,  or  other  instrument  not  exceeding  ten  per 
centum,  as  aforesaid ;  or,  in  case  no  rate  of  interest  be  specified,  at  six. 
per  centum  yearly.'* 

The  question,  therefore,  is,  whether  the  certificates  in  this  case  are 
such  instruments  lor  the  payment  or  forbearance  of  money,  as  intended 
to  be  embraced  in  the  section  of    the  act  which  have  been  quoted. 
And  we  think  that  they  are  not. 

The  Ohio  Life  Insurance  and  Trust  Company  can  not,  with  pro- 
priety, be  considered  one  ot  the  parties  intended  in  the  first  section  of 
the  act.  It  was  the  nature  of  an  enabling  act.  Before  that  act  was. 
passed,  the  rate  of  interest  was  limited  to  six  per  cent.  Parties  were, 
by  that  act,  allowed  to  contract  for  any  rate  not  exceeding  ten  per 
cent.;  but  the  Ohio  Lile  Insurance  and  Trust  Company  were  not  so- 
privileged;  they  were  still  restricted  to  the  rate  in  their  charter. 

Nor  is  the  instrument  used  in  this  case,  framed  as  it  is,  in  view  of 
the  character  of  the  company,  and  the  particular  provisions  of  its  charter^ 
such  an  instrument  as  is  contemplated  by  the  law.  It  certifies  a  deposit 
in  trust;  a  low  rate  of  interest  is  to  be  paid  on  the  return  of  money 
deposited  in  trust;  but  there  is  another  matter  to  be  considered,  the 
supposed  special  care  and  safety  of  the  money,  guarded  by  the  provisions 
of  the  charter,  anc*  in  which  it  may  be  fairly  inferred  that  the  depositor 
on  trust,  relied  and  without  which  he  would  never  have  consented  to 
receive  so  low  a  rate  of  interest.  It  is  not,  then,  an  ordinary  instrument 
for  the  payment  or  forbearance  of  money,  but  one  ot  a  special  and  par- 
ticular nature,  and  this  clearly  appears  on  its  face. 

It  looks  like  mockery  to  say  that  a  party,  relying  on  such  a  com- 
pany, and  trusting  his  money,  under  such  circumstances,  when  his  well- 
founded  confidence  has  been  violated,  and  the  return  ot  his  deposit  in 
trust  refused,  should  be  told  that  the  company  stood  in  the  relation  of 
an  ordinary  borrower  of  money.  We  think,  on  the  contrary,  that  the 
company,  by  not  returning  the  money,  with  the  stipulated  interest,  at 
the  end  of  the  two  months,  must  be  considered  as  having  violated  a  trust, 
and  is  bound  to  make  it  good  with  interest  at  six  per  cent,  from  the  time 
it  should  have  been  performed.  The  case  will  be  remanded,  with  in- 
structions to  overrule  the  motion. 

Motion  overruled. 
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[Special  Term,  March,  1858.] 

Warnbr  &  Pennky  V.  Chas,  F.  Porter. 

L  Whether  the  right  of  property  or  right  of  possession  in  goods,  passes  from 
vendor  to  vendee,  depends  upon  the  intention  and  agreement  of  parties. 

1.  The  actual  possession  of  goods  may  be  with  the  vendee  for  various  purposes, 
while  the  right  of  possession  still  remains  in  the  vendor. 

Action  of  replevin.  The  rights  of  the  parties  depend  upon  consid- 
erations connected  with  a  contract  for  the  sale  of  a  quantity  of  butter, 
made  between  the  present  plaintifis  and  E.  Brown  &  Son,  under  whom 
the  defendant  claims,  as  a  mortgagee  or  assignee. 

It  is  claimed,  on  the  one  side,  and  denied  on  the  other,  that,  under 
the  circumstances  attending  the  contract  ol  sale,  the  title  to  the  butter 
became  so  vested  in  B.  Brown  &  Son,  that  they  might  confer  a  title  on 
the  defendant. 

Coffin  &  Mitchell,  for  plaintiffs. 

Lincoln,  Smith  &  Warnock,  lor  defendant. 

Gholson,  J. 

There  is  a  distinction  to  be  kept  in  mind  between  the  right  of 
property  and  the  right  of  possession.  10  Eng.  Com.  L.  479;  8  Bing.  N. 
C.  541,  551.  A  right  ol  property  may  so  work  that  the  risk  ol  a  loss  of 
the  goods  is  thrown  on  the  vendee,  and  yet  he  may  not  have  the  right 
ol  possession  as  against  the  claim  of  the  vendor  for  ihe  price.  Circum- 
stances attecting  the  vesting  a  right  of  property,  and  those  aflecting  the 
vesting  a  right  of  possession,  should  be  distinguished.  The  one  class 
are  usually  considered  in  relerence  to  the  question  upon  whom  a  loss 
shall  fall  when  the  goods  have  been  destroyed;  the  other  class,  in 
reference  to  the  payment  of  the  price.  It  may  happen  that,  in  the  same 
case,  there  are  circumstances  in  reference  to  both,  but  in  their  examina- 
tion the  distinction  should  be  kept  in  view. 

In  the  present  case,  the  circumstance  claimed  to  exist,  that  there 
was  to  be  a  weighing  of  a  part  ol  the  bairels  and  kegs  containing  the 
butter,  after  emptying  them  for  the  purpose,  so  as  to  make  a  proper 
deduction  for  tare  and  soakage,  and  thus  fix  the  exact  amount  to  be  paid, 
aftects  the  question  of  the  vesting  a  right  ol  property,  and  must  be 
examined  in  view  of  the  rules  in  such  cases. 

The  general  rule  as  to  acts  to  be  done  to  ascertain  the  price  or 
quantity,  is  well  understood,  and  has  been  frequently  stated.  McComber 
V.  Parker,  13  Pick.  175,  183;  Riddle  v.  Varnum.  20  Pick.  280,  283;  7 
Dana  59;  Woods  v.  McGee,  7  Ohio,  (pt.  2),  127.  Such  acts  may  or  may 
not,  according  to  the  intention  of  the  parties,  as  expressed  by  other  acts, 
prevent  the  vesting  of  the  property  in  the  vendee.  A  consideration  ol 
the  cases  and  distinctions  established  on  this  subject,  would  render  it 
very  questionable  whether,  had  the  sale  in  this  case  been  a  sale  on  a 
credit,  the  right  of  properly  did  not  vest  in  the  vendee.     If,  on  the  day 

•Approved  on  the  proposition  that  mortgage  given  by  vendee  for  pre-existing 
debts  noes  not  defeat  title  in  vendor  when  the  circumstances  are  such  that  title 
does  not  pass.    Pike  v.  E  suitable  National  Bank,  2  Dec.  5. 
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alter  the  delivery  of  the  butter  into  the  actual  possession  of  E.  Brown 
&  Son,  it  had  been  destroyed,  they  remaining  solvent  and  able  to  pay, 
and  there  having  been  no  presentment  of  the  bill  for  payment,  the  vendors 
would  regard  it  as  a  very  hard  measure  ol  justice  to  be  denied  a  right 
to  the  price.  The  case  of  Ward  v.  Shaw,  7  Wend.  404»  relied  on  by 
counsel,  presents  these  distinguishing  circumstances;  the* sale  there  was 
for  cash,  and  t\iQ  purpose  of  the  delivery  was  to  ascertain  the  price.  It 
may  be  said  of  this  case,  and  also  of  another  in  the  same  state,  Andrew 
V.  Dietrich,  14  Wend.  81,  that  the  real  objection  to  the  completeness  ot 
the  sale,  was,  that  the  identity  ot  the  thing  sold  was  not  ascertamed^ 
Where,  by  the  contract  itselt,  the  vendor  appropriates  to  the  vendee  a 
specific  chattel,  and  the  latter  thereby  agrees  to  take  it,  even  the  omis- 
sion to  lix  the  price  might  not  prevent  the  vesting  of  the  property. 
Dixon  V.  Yates,  27  Eng.  Com.  L.  92;  Tarling  v.  Baxter,  13  Eng.  Com. 
L.  200;  Logan  v.  Le  Mesurier,  6  Moore,  P.  C.  lit),  132. 

The  next  question  is  as  to  the  right  ot  possession.  Was  there  a  sale 
on  a  credit?  Did  the  vendors  lose  that  right  in  respect  of  the  price, 
growing  out  oi  their  original  ownership  and  dominion,  and  which, 
makes  the  payment  or  tender  of  the  price  a  condition  precedent  on  the 
part  of  a  vendee  to  the  obtaining  a  right  of  possession  ?  lO  Eng.  Com. 
Law,  480.  It  is  clear  that  there  may  be  an  actual  possession  obtained 
without  conferring  the  right  of  possession.  The  latter  may  still  depend 
on  the  performance  of  a  condition  precedent.  Hornblower  v.  Proud, 
2  B.  &  Aid.  329;  Brandt  v.  Bowlby,  2  B.  &  Ad.  932.  Whether  the 
actual  delivery  or  possession  be  subject  to  such  a  condition,  will  depend 
on  the  intention  of  the  parties.  It  will  make  the  transaction  rather  a 
contract  for  a  sale  than  an  actual  sale,  and  may,  until  the  condition  be 
performed  or  waived,  create  a  relation  of  bailment  in  respect  of  the  pos~ 
session.  Meigs  Rep.  281;  Strong  v.  Taylor,  2  Hill,  32(5;  1  Barr,  190. 
In  my  opinion  such  contracts  ot  sale  as  the  present,  and  others,  when  it 
is  said  payment  is  rot  called  for  until  a  day  or  two  elapses  after  an  actual 
delivery,  but  which  are  considered  as  cash  sales,  are  governed  by  this 
rule.  It  is  of  the  very  nature  ol  a  cash  sale,  that  the  vendee  is  not  to 
have  the  article  sold  unless  the  price  be  paid.  Any  possession  obtained 
by  a  vendee  under  such  a  contract  of  sale  must,  necessarily,  he  subject 
to  the  condition  ot  paying  the  price.  I  think,  in  the  present  case,  it 
was  the  intention  of  one  party  to  part  with,  or  ot  the  other  to  obtain, 
the  article  which  was  the  subject  of  the  contract  without  payment  of  the 
price.  It  may  be  that,  from  courtesy  or  the  course  ot  dealing,  it  was 
not  expected  that  the  act  of  delivery  and  the  act  of  payment  were  to  be 
at  the  same  time,  but  the  goods  were  not  absolutely  delivered,  and  there 
was  no  intention  to  give  credit.  It  was  substantially  a  cash  sale,  and 
so  intended  by  both  parties. 

As  between  the  parties,  therefore,  the  right  ol  possession  did  not 
pass,  and  on  the  refusal  to  nay,  the  vendors  might  retake  their  goods.  It 
has  been  supposed  that,  in  such  a  case,  the  rule  caveat  ^w^/^r  applies,  and 
a  purchaser  from  the  vendee  can  not  hold  against  the  prior  title  of  the 
vendor.  Tibbets  v.  Towle,  3  Fairf.  341;  Meigs  Rep.  281.  But  it  is  cer- 
tainly clear  that  only  a  bona  fide  purchaser,  for  a  valuable  consideration^ 
could  make  a  valid  claim.  1  Barr,  190;  Ward  v.  Shaw,  7  Wend.  404^ 
405;  Hyde  v.  Cross,  4  Mass.  404.  It  would  probably  be  found  that, 
not  only  in  such  a  case  should  value  be  paid,  without  notice,  but  the 
goods  must  be  obtained  in  the  usual  course  of  business,  or  rather,  in  the 
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ordinary  way  of  buying  and  selling  such  goods.  Tested,  however,  by 
any  of  the  rules  now  established  on  the  subject,  at  least,  in  this  state^ 
the  claim  of  the  defendant,  who  took  a  mortgage  or  assignment  of  a 
whole  stock  of  goods  to  secure  debts  and  liabilities,  can  not  be  sustained. 
He  must  be  considered  as  taking  the  title  and  right  which  E.  Brown  Sr 
Son  had,  and  no  more.  He  took  cum  onere.  He  might  have  got  the 
bntter  by  paying  for  it,  and  not  otherwise. 
There  will  be  a  finding  for  the  plaintiflFs. 


FIRE  INSURANCE.  2jg» 

[General  Term,  April,  1858.] 

William  C.  Fellowes  et  al.  v.  Madison  Insurance  Co. 

1.  In  a  policy  of  insurance,  containing  a  condition  that  "  no  insurance  shall  be 

considered  binding  until  the  payment  of  the  premium,"  an  acknowledgment  of 
its  receipt  is  conclu*»ive,  for  the  purpose  of  giving  effect  to  the  policy,  as  bind- 
ing from  the  time  of  delivery ;  the  subsequent  non-payment  of  the  premium 
will  not  avoid  it,  unless  it  is  expressly  so  provided. 

2.  When  the  policy  contains  a  condition  that  "  all  claims  under  this  policy  are 

barred  unless  prosecuted  within  one  year  from  date  of  loss,"  that  condition  is 
performed,  if,  within  the  year,  a  suit  is  brought  in  good  faith,  for  the  purpose, 
of  enforcing  the  clnim ;  and  if  the  assured,  for  good  cause,  abandon  that  suit 
and  promptly  bring  another,  although  after  the  year  has  elapsed,  he  is  not 
barred  of  his  right  to  recover. 

3.  The  first  and  second  points,  stated  in  the  syllabus  of  the  report  of  the  Madison 

Insurance  Company  v.  Pellowes  and  others  (vol.  1,  p.  217)  reaffirmed. 

4.  The  condition  in  a  policy  of  insurance,  requiring  that  "  all  claims  "  under  it,  "  are 

barred  unless  prosecuted  within  one  year  from  the  date  of  loss,"  is  not  void  as 
against  public  policy. 

§.  The  condition  requiring  notice  and  indorsement  on  the  policy,  of  prior  insurance 
imposes  the  duty  of  compliance  on  the  assured,  which  can  not  be  cast  upon  th^ 
insurer,  except  by  clear  proof  of  an  express  agreement  between  the  parties,  oJ" 
of  a  general  usage  among  underwriters  to  that  effect,  and  without  such  proofs 
the  court  will  not  reform  the  policy,  by  requiring  an  indorsement  of  the  prior 
insurance  upon  the  policy. 

6.  Evidence  to  prove  anything  connected  with  a  contract  of  insurance,  or  a  waiver 
of  a  condition,  may  be  provided  for  in  the  terms  of  the  contract  itself;  as,  for 
instance,  the  method  of  proving  notice  of  prior  or  subsequent  insurance. 

Reserved  for  decision  of  the  questions  arising  upon  a  motion  for  a 
new  trial,  made  by  the  defendant.  The  action,  as  originally  commenced^ 
would  have  been,  belore  the  adoption  of  the  code,  in  the  form  of  a  com- 
mon law  action,  lounded  upon  a  policy  of  insurance,  to  recover  for  a  loss 
sustained  within  its  terms.  The  petition  averred  the  execution  of  the 
policy  by  the  defendants,  in  favor  ol  Sanderson  Robert  for  plaintiffs^ 
account,  due  payment  of  the  premium,  a  loss  by  tire  within  the  term 
insured,  due  proof  and  notice  thereof  to  defendant,  and  refusal  by  it  to 
pay  the  loss. 

Among  other  provisions  of  the  policy,  it  was  declared,  that  '*in  case 
of  any  other  insurance  upon  the  said  property,  not  notified  to  said  com- 
pany, and  mentioned  in  or  indorsed  upon  this  instrument,  then  this 
policy  shall  be  void  and  of  no  effect ;  and  if  any  subsequent  insurance 
shall  be  made  upon  the  property  herein  insured,  which  with  the  sum  or 
sums  already  insured  shall,  in  the  opinion  of  said  company,  amount  to 
an  over  insurance^  the  said  company  reserve  to  themselves  the  right  of 
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canceling  this  policy  by  paying  to  the  insured  the  premium  pro  raia^  for 
the  unexpired  portion  ot  the  term  of  this  insurance.  And  in  case  of 
loss  or  damage^  the  insured  shall  not  be  entitled  to  recover  of  said  com- 
pany any  greater  proportion  thereof  than  the  amount  hereby  insured 
shall  bear  to  the  whole  amount  insured  on  said  property." 

It  was  also  declared,  that,  **all,  claims  under  the  policy  were  barred, 
unless  prosecuted  within  one  year  from  the  date  ot  the  loss,'*  and  ''no 
insurance  shall  be  considered  binding,  until  the  payment  ot  the  premium." 

The  answer,  by  way  of  defense,  relying  upon  these  provisions  of 
the  policy,  averred : 

1.  The  non-payment  of  the  premium,  up  to  to  the  time  ot  the  loss. 

2.  That  the  present  action  had  not  been  brought  or  prosecuted, 
within  a  year  from  the  time  of  the  loss. 

3.  That  at  the  time  of  issuing  of  the  policy,  Sanderson  Robert  had 
two  other  policies  of  insurance  upon  the  same  premises,  then  in  full 
force;  one  issued  by  the  New  York  Protection  Insurance  Company,  in 
his  favor,  for  the  sum  of  $1,500;  and  the  other,  by  the  Orleans  Insur- 
ance Company,  for  the  sum  ol  $2,000;  of  wliich  **he  had  given  the 
■defendant  no  notice;  and  had  not  caused  notice  of  the  same  to  be  indorsed 
upon  the  policy  issued  by  the  defendant;  and  that  the  defendant  had  no 
other  notice  thereof." 

The  cause  was  submitted  to  the  court,  and  it  appearing  upon  the 
trial,  that,  at  the  time  of  issuing  the  policy,  Robert  had  other  insurance 
upon  the  premises  (as  averred  in  the  defendant's  answer),  which  was  not 
indorsed  upon,  or  otherwise  mentioned  in  the  policy,  the  plaintiff  offered 
parol  proof  to  show,  that  when  the  insurance  was  applied  lor  by  him, 
to  the  agent  of  defendant,  he  distinctly  notified  the  agent  that  there  was 
insurance  already  upon  the  premises  to  the  amount  of  $3,600;  and  that 
when  the  policy  was  executed  and  delivered  to  him,  he  supposed  the 
prior  insurance  was  either  mentioned  in  or  indorsed  upon  the  policy,  but 
did  not  look  to  see;  nor  was  he  aware  of  the  omission  until  after  the  loss 
had  occurred.  This  testimony  was  objected  to  but  was  received  by  the 
court,  as  going  to  prove  a  waiver^  on  the  part  ot  the  defendant,  of  the 
condition;  and  upon  the  whole  evidence  in  the  case,  the  court  found  for 
the  plaintiffs.  The  case  coming  before  the  three  judges,  at  general 
term,  upon  error,  it  was  held  that  to  entitle  the  plaintiffs  to  recover  upon 
the  policy,  it  was  necessary  to  show  a  compliance  with  its  conditions; 
and.  as  the  condition  required  notice  of  prior  insurance  to  be  endorsed 
upon  the  policy,  or  mentioned  in  it,  and  in  default  thereof  declared  the 
policy  void,  to  allow  parol  proof  of  notice  to  be  received  would  be  to 
dispense  with  an  important  provision  of  the  contract,  and  completely 
nullify  its  purpose;  that  to  apply  the  principle  of  waiver ^  in  such  a 
case,  would  be  to  set  up  a  Parol  agreement  made  at  the  time  of  issuing 
the  policy,  dispensing  with  the  necessity  of  indorsing  the  prior  insurance 
upon  it,  in  opposition  to  the  written  agreement  of  the  parties,  requiring 
such  indorsement  to  be  made  as  necessary  to  the  validity  of  the  policy; 
that,  lor  this  reason,  the  testimony  was  improperly  received,  and  the 
judgment  founded  thereon  erroneous;  which  decision  is  reported  in 
1  Disney,  217.  But  it  was  also  intimated,  that  if  the  action  had  been 
differently  framed,  addressing  itself  to  the  equitable  consideration  ot  the 
court,  by  presenting  the  case  of  an  agreement  between  the  parties  ior  the 
indorsement  of  these  prior  insurances  upon  the  policy,  accompanied 
by   an   undertaking    on  the    part    of    the    defendant    to    make    such 
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indorsemeoty  which,  by  the  mutual  mistake  of  the  parties,  or  Iraud  of 
the  deiendant,  was  omitted,  and  asking  lor  a  reconstruction  of  the  policy 
in  this  respect,  or  that  the  mistake  might  be  corrected,  the  existence 
of  such  agreement  and  mistake  might  be  shown  by  paiol  evidence;  and, 
upon  snfficient  proof,  the  court,  in  the  exercise  of  chancery  powers, 
might  correct  such  mistake,  and  then  proceed  to  render  judgment  on  the 
policy. 

In  pursuance  of  this  intimation,  the  plaintiffs  filed  an  amended 
petition,  in  which  they  set  lorth,  that  prior  to  the  issuing  of  the  policy 
sued  upon,  they  had  effected  an  insuiance  upon  part  ot  the  premises  \ 

therein  described,  in  the  sum  of  $2,000,  with  the  Orleans  Insurance  ^ 

Company,  and  had  also  effected  an  insurance  upon  the  residue  of  said 
premises,  in  the  sum  ol  91,500,  with  the  New  York  Protection  Insurance 
Company,  at  their  agencies  in  Cincinnati,  amounting  in  all  upon  said 
premises  to  93,500;  ''that  at  the  time  of  making  application  (through 
their  agent,  said  Robert,)  to  the  defendant,  they  (through  said  Robert) 
notified  the  delendaijt  that  there  was  other  insurance  then  made  by  the 
agencies  of  said  other  named  companies,  for  the  sum  of  $3,500,  as 
aforesaid,  which  notice  was  given  for  the  purpose  of  being  within  the 
terms  and  provisions  of  the  delendant's  policy,  and  for  the  purpose  of 
enabling  the  defendant  to  mention  said  notice  in  their  said  policy,  or  to 
indorse  the  same  upon  it ,  and  the  plaintiffs  thereupon  supposed  and 
believed  that  the  defendant  would  do  so;  and  defendant  thereupon 
executed  and  delivered  said  policy  to  the  plaintiff,  without  being  so  in- 
dorsed with  such  notice,  and  without  any  mention  therein  of  the  same; 
and  plaintiffs  received  and  accepted  the  same,  and  adjusted  and  settled 
the  premium  therein,  believing  said  policy  to  have  been  so  drawn  as  to 
be  in  air  respects  complete  and  valid;  that  defendant  failed  to  indorse 
or  mention  said  notice  in  said  policy;  by  means  of  which  failure,  the 
(lelendant  now  pretends  said   policy  is  void,  and  refuses  to  adjust  the  ^ 

loss  arising  thereunder.*'  Thereupon  they  ask  that  said  indorsement  be 
DOW  ordered,  as  of  the  time  when  the  same  should  have  been  made,  and 
that  plaint ifis  may  nave  judgment  for  the  amount  to  which  they  are 
jostly  entitled  under  said  policy. 

To  this  amended  petition  the  defendant  answered,  "denying  that 
before  the  issuing  ot  their  policy,  it  received  notice  of  the  other  insur- 
ances on  the  said  premises,  as  claimed  in  said  amended  petition,  or  that 
notice  of  said  other  insurances  was  duly  given  by  the  plaintiffs  to  the 
defendant,  tor  the  purpose  of  being  within  the  terms  and  provisions  of 
the  deiendant's  policy;  and  it  also  denies  that  it  was  the  duty  of  the 
defendant  to  mention  the  notice  aforesaid  in  said  policy,  or  to  indorse 
it  thereon.'*  And  it  also  ''denies  that  the  plaintiffs  performed  all  the 
conditions  they  were  required  to  perform  in  relation  to  said  policy." 

Upon  the  pleadings  as  amended,  the  cause  came  on  for  trial 
before  Judge  Gholson,  at  special  term,  in  May,  1857.  A  j'lry  was 
impaneled  to  try  the  issues  between  the  parties,  who  found  a  general 
verdict  in  favor  of  the  plaintiffs  for  $4,670 — subject  to  the  opinion  of 
the  court  on  certain  special  finding  s^  directe  i  by  the  court  as  tollows: 

1.  That  in  the  treaty  or  parol  agreement  between  Robert  and  the 
agent  of  the  defendant,  prior  to  the  execution  of  the  policy  by  the 
defendant,  it  was  one  ol  the  terms  or  matters  intended  to  be  put  in  writ- 
ing, as  a  part  of,  or  as  an  indorsement  on  the  said  policy,  that  there 
were  other  insurances  on  the  same  property  covered  by  the  policy. 

6  Dis, 
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2.  That,  in  making  out  the  policy  of  Insurance,  th^re  was  a  mis- 
take in  not  inserting  or  indorsing  the  fact  or  matter  that  there  were 
other  insurances;  and  that  there  was  an  acceptance  of  the  policy  under 
a  mistake   as  to  there  being  no  such  insertion  or.  indorsement. 

3.  That  the  two  prior  insurances  mentioned  in  the  pleadings  were 
upon  the  same  property,  which  was  covered  by  the  defendant's  policy. 

4.  That  the  premium  mentioned  in  defendant's  policy  was  not  paid 
in  cash,  but  was  charged  to  S.  Robert,  and  is  still  unpaid. 

6.     That  the  policy  sued  on  was  assigned  by  Robert  to  plaintiffs  on 
f  January  22,  1851,  with  defendant's  assent. 

6.  That  the  original  insurance  was  effected  by  Robert  as  plaintiffs'" 
agent,  and  for  their  benefit. 

7.  That  the  loss  happened  June  26,  1851 — not  on  December  81, 
1851.  Robert  commenced  an  action  upon  t^e  policy  for  the  same  loss, 
for  the  benefit  of  the  plaintifls,  in  the  superior  court  of  Cincinnati,  which 
was  removed  to  the  circuit  court  of  the  United  States  lor  the  district  of 
Ohio,  and  there  discontinued  on  September  17,  1853.  by  the  voluntary 
act  of  the  plaintiffs;  and  on  the  nineteenth  day  of  said  month,  the 
present  action  was  brought;  and  that  the  defendant  neither  assented  to 
such  discontinuance  nor  to  the  delay  in  bringing  the  present  action. 

Upon  the  rendition  of  this  verdict,  the  defendant  moved  for  a  new 
trial,  assigning  for  cause:  1.  That  the  court  erred  in  admitting 
improper  evidence.  2.  That  the  court  erred  in  its  charge  to  the  jury^ 
and  in  refusing  to  charge  as  requested.  3.  That  the  verdict  is  against 
the  law  and  the  evidence;  while  the  plaintiffs  demanded  judgment  on 
the  verdict. 

These  questions  were  reserved  to  general  term  tor  decision,  and  alt 

the  testimony  exhibited  on  the  trial  was  embodied  in  a  bill  for^informa- 

tion;  and  another  bill  of  exceptions  was  allowed  on  the  trial,  exhibiting 

•         the  questions  arising  upon  the  first  and  second  reasons  assigned  for  a 

new  trial. 

King,  Anderson  &  Sage,  for  plaintiffs. 

Lincoln,  Smith  &  Warnock,  for  delendant. 

Spbncer,  J. 

Nearly  all  the  legal  questions  arising  upon  this  case  have  been  con- 
sidered and  disposed  of  by  this  court  on  its  former  hearing,  and  we  shall 
not,  therefore,  be  compelled  to  dwell  upon  them  at  great  length — though 
it  is,  ]3erhaps,  proper  to  state,  that  whereas  we  were  then  divided  id 
opinion  upon  one  ot  the  main  points,  we  are  now  fully  agreed  upon  alt 
the  matters  to  be  decided. 

The  first  inquiry  we  make  is  whether  the  general  verdict,  in  con- 
nection with  or  apart  from  the  special  findings,  is  against  the  law  and 
evidence. 

There  are  and  have  been  but  tour  points  of  controversy  between  the 
parties: 

The  first  relates  to  the  interest  of  the  plaintifls  in  the  policy,  which 
was  denied  by  the  defendant.  The  jury  have  found  that  the  policy 
was  taken  out  by  Robert,  as  the  agent  and  for  the  benefit  of  the  plaintiffs^ 
and  was  assigned  by  him  to  the  plaint itfs,  with  the  assent  of  the  defend- 
ant.    To  this  finding  no  objection  has  been  made. 

The  second  relates  to  the  payment  of  the  premium,  which  was 
denied  by  defendant  to  have  been  made,  and  who  claimed,  in  conse- 
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quence  thereof ,  that  the  policy,  agreeably  to  one  of  its  conditions  already 
quoted,  never  took  effect.  On  this  the  jury  have  tound,  that  the  pre- 
fflinm  was  not  paid  in  cash,  at  the  time  of  issuing  the  policy,  but  was 
charged  to  Robert,  though  it  has  never  in  lact  been  paid  by  him.  The 
language  of  the  condition,  it  will  be  observed,  is  that  **no  insurance 
shall  be  considered  binding  until  the  payment  of  the  premium.''  On 
examining  the  policy  we  tind,  that  it  contains  in  express  terms  an 
acknowledgment  of  the  payment  and  receipt  of  the  premium.  This 
acknowledgment  (as  we  held  before)  ''was  made  tor  the  purpose  of  giving 
effect  to  the  policy  from  the  time  of  delivery,  and  must  be  held  conclu- 
sive for  that  purpose."  N.  Y.  Central  Insurance  Co.  v.  National 
Protection  Insurance  Co.,  20  Barb.  46.8,  475,  and  cas2s  cited;  1  Campb. 
532;  3  Taunt.  493;  Jewett  v.  Albany  City  Bank,  1  Sanf.  S.  C.  57,  58;  1 
Phiiyps  Ins.,  Sees.  514-15;  2  lb.  1849-1993-2116;  1  Marsh.  Ins.  240. 
The  policy  having  once  taken  effect,  its  condition  was  at  an  end,  and  the 
subsequent  non-payment  of  the  prt^mium  did  not  and  could  not  avoid  it, 
unless  provided  for  by  some  other  condition,  of  which  there  was  none. 
The  third  point  ot  controversy  relates  to  the  time  within  which  the 
present  action  was  brought.  It  grows  out  of  the  condition  ol  the  policy, 
which  declares  that  "all  claims  under  il  are  barred,  unless  prosecuted 
within  one  >ear  Irom  the  date  of  loss."  The  facts,  as  applicable  to  this 
branch  ol  the  defense,  are  that  the  insurance  was  effected  by  Robert  for 
the  plaintiff's  benefit,  and  the  policy  assigned  to  them  with  the  defend- 
ant's assent,  before  the  loss  happened;  that  within  a  year  3fter  the  loss, 
an  action  was  brought  therefor  in  the  name  of  Robert  for  the  use  of 
the  plaintiUs,  in  the  superior  court  of  Cincinnati,  which  was  subse- 
qneotly  removed  to  the  circuit  coui  t  of  the  United  States  lor  the  district 
of  Ohio,  where  it  was  prosecuted  until  September  17,  1853,  on  which 
day  it  was  discontinued  by  the  plaintiffs  without  the  consent  ot  the 
defendant;  and  that  on  the  nineteenth  of  the  same  month,  the  present 
action  was  brought,  the  defendant  not  consenting  to  such  delay.  The 
present  action  not  having  been  brought  by  the  plaintiffs  within  the  year 
prescribed,  it  is  claimed  by  the  defendant  that  it  is  absolutely  barred  by 
the  condition  reierred  to;  while  on  the  part  ol  the  plaintiffs  it  is  claimed 
that  the  condition  has  been  substantially  it  not  literally  complied  with, 
and  if  not,  the  condition  is  void  as  against  public  policy.  Upon  a  former 
examination  of  this  point  in  the  case,  we  declined  expressing  an  opinion 
upon  the  validity  .of  this  condition.  Further  investigation  has  removed 
all  hesitation  and  doubt,  and  led  us  to  the  conclusion  that  the  provision 
is  both  lawful  and  usetul.  The  idea  that  such  a  condition  if  allowed 
would  virtually  oust  the  courts  ol  their  jurisdiction,  as  urged  by  Judge 
McLean  m  French  v.  Insurance  Co.,  5  McLean,  461,  is  plausible  and 
imposing,  and  if  such  were  the  object  of  the  parties,  would  perhaps  be 
a  conclusive  objection  against  it.  But  to  limit  a  time  within  which 
actions  should  be  brought  has  always  been  deemed  wise  and  politic,  and 
accordingly  statutes  of  limitation  are  of  constant  occurrence.  What 
shall  be  regarded  as  a  reasonable  time  in  any  particular  case,  or  class  of 
cases,  will  depend  upon  circumstances.  It  should  in  any  event  allow 
sufficient  opportunity  to  a  party  to  investigate  his  claim,  and  prepare  for 
the  controversy.  The  urgency  of  circumstances  is,  in  an  individual  case, 
best  known  to  the  parties  themselves,  and  they  should  be  allowed  to 
judge  accordingly.  If  it  be  lawful  to  require  proof  of  loss  to  be  lur- 
uished  to  the  company  itself^  within  sixty  days,  or  any  other  limited 
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time  after  the  loss  occurs,  by  the  condition  upon  which  the  liability  ot 
the  company  is  to  depend,  it  is  equally  lawlul  and  proper  to  require  such 
proof  to  be  furnished  in  a  court  of  justice,  within  a  reasonable  limited 
time,  as  a  condition  of  its  liability.  And  that  such  limitations  are  peculi- 
arly appropriate  to  actions  upon  policies  ot  insurance,  no  one  will 
pretend  to  deny.  It  is  unnecessary  to  enlarge  upon  the  subject.  That 
such  a  limitation  is  binding,  and  will  be  respected  in  courts  ot  justice, 
has  been  decided  in  several  well  considered  cases,  to  which  we  give  our 
hearty  approval.  Cray  v.  Insurance  Co.,  1  Blatchf.  280;  Williams  v. 
Insurance  Co.,  20  Vt.  222;  Wilson  v.  ^ta  Insurance  Co.,  1  Williams  102. 

But,  secondly,  has  the  condition  been  complied  with  ?  A  proper 
action  was  brought  by  the  plaintiffs,  in  the  name  ot  Robert,  tor  their 
use,  to  recover  for  this  loss,  within  the  time  required.  It  was  prose- 
cuted in  good  taith,  until  discontinued  lor  the  purpose  ot  bringing  the 
present  action.  Although  the  nominal  plaintiffs  in  the  two  actions  are 
different,  the  persons  beneficially  interested  and  prosecuting  are  the  same, 
and  the  whole  may  justly  be  regarded  as  the  prosecution  ot  the  same 
claim.  As  said,  on  a  tormer  occasion,  we  are  all  perfectly 'satisfied,  that 
this  provision  of  the  policy  is  reasonably  complied  with,  by  the  bona  fide 
institution  ot  a  suit,  within  the  time  limited,  tor  the  purpose  of  enlorcing 
the  claim;  and  it  the  party  should  afterwards  discover  that  he  has 
brought  his  suit  before  the  wrong  forum^  as  if  he  had  gone  into  a  court 
ot  law  when  he  should  have  gone  into  equity,  or  in  an  improper  mode, 
as  it  he  had  brought  covenant  instead  of  assumpsit,  he  may  abandon  the 
same,  instituting  at  once  a  new  action,  and  thereby  make  a  continuous 
claim  in  prosecution  of  his  rij^ht,  without  abandoning  or  forfeiting  such 
right  altogether.  The  language  of  this  condition  is  that  of  the  defend- 
ant; and  its  terms  being  restrictive  ot  common  right,  must  be  construed 
strictly^  and  taken  most  strongly  agjaiast  the  defendant.  It  does  not 
require  that  the  same  prosecution,  that  is  the  same  action,  once  begun, 
shall  continue  until  its  completion,  and  when  once  determined,  whether 
by  non-suit  or  otherwise,  the  right  shall  be  wholly  barred;  but  that  the 
right  itself,  or  claim  shall  be  prosecuted  within  the  year,  and  continu- 
ously made,  whether  in  the  same  or  a  difterent  action,  is  not  material. 
The  prosecution  of  a  claim  means  nothing  more  than  the  following  of  it 
up  by  action;  and  should  be  continuously  made  without  serious  inter- 
ruption. This  construction  answers  the  terms  of  the  condition;  and  it 
saves  to  the  company  all  the  advantages  intended  to  be  secured  to  it,  by 
the  requisition  of  a  prompt  suit,  on  the  part  of  the  insured,  that  is, 
notice  to  prepare  their  defense  before  the  evidence  of  it  may  be  lost; 
while  at  the  same  time  it  saves  the  insured  from  the  casualties  which 
must  frequently  arise  from  being  compelled  to  bring  a  hasty  action. 

The  language  ot  this  condition  ditters  essentially  Irom  that  used  in 
the  cases  just  referred  to:  In  Williams  v.  Insurance  Co.,  20  Vt.  222, 
the  restriction  to  sue  was  embodied  in  the  charter  itself.  It  required 
the  party  aggrieved  **to  bring  his  action  against  the  company,  at  the 
next  court,  to  be  holden  in,  and  for  said  county,  and  noi  afterivard^ 
unless  said  court  shall  be  holden  within  sixty  days  after  refusal  to  allow 
the  loss,  il  holden  within  sixty  days,  then  at  the  next  court  holden  in 
said  county  thereafter."  This  was  held  to  apply  to  the  action  in  which 
the  recovery  was  sought.  So  in  the  other  three  cases,  which  are  founded 
upon  the  same  identical  form  of  policy,  they  turned  upon  the  proper 
construction  of  the  language  used,  which  provided,  not,  as  here,  that 
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the  claim  **should  be  barred  xmX^ss  prosecuted  "wiihm  a  year/'  but  that 
''no  suit,  or  action  of  any  kind,  upon  the  policies,  shall  be  sustained  in 
any  court  of  law  or  chancery,  unless  said  suit  or  action  shall  be  com- 
menced within  the  term  ol  twelve  months  next  after  the  cause  of  action 
shall  accrue;  and  in  case  any  such  suit  or  action  shall  be  commenced 
after  the  expiration,  etc.,  the  lapse  ot  time  shall  be  taken  and  deemed 
conclusive  evidence  against  the  validity  of  the  claim,  thereby  so- 
attempted  to  be  entorced."  In  commenting  upon  this  provision,  in 
the  case  ot  Wilson  v.  Insurance  Co.,  1  Williams,  102,  Judge  Redfield 
says:  "This  stipulation  is  too  explicit  to  allow  ot  any  escape  from 
its  import  by  construction.  It  is  not  that  an  action  shall  be  commenced 
whhin  twelve  months;  but  that  no  r^/r^z/^r)/ shall  be  had,  unless  such 
action  is  commenced  within  twelve  months  alter  the  loss.  Such  action 
can  only  signify  Jhe  action  in  which  the  recovery  is  sought,"  etc.  '*And 
there  is  no  provision  lor  any  exception  on  account  of  the  faiiure  ot  any 
such  actions;  and  without  such  provision  in  the  contract,  the  court  can 
Dot  import  one."  And  the  judge  intimates,  that  in  such  a  case,  even 
fraud  would  not  be  a  ground  ot  relict. 

As  the  condition,  however,  in  the  present  case,  only  requires  the 
claim  to  be  prosecuted  within  the  year,  an  action  fairly  brought,  with 
a  view  to  ascertain  and  enlorce  the  right,  answers  the  terms  ol  the  con- 
dition; and  though  discontinued  voluntarily,  without  bad  faith,  if  the 
claim  be  promptly  prosecuted  in  another  action,  it  is  not  barred. 

The  fourth  point  ot  controversy  relates  to  that  condition  ol  the 
policy  which  declares  that  'Mn  case  of  any  other  insurance  upon  the 
property,  not  notified  to  said  company,  and  mentioned  in  or  indorsed 
npon  this  instrument,  then  this  policy  shall  be  void  and  ot  no  efl^ct." 
The  importance  of  this  condition,  and  the  necessity  of  complying  with 
it  on  the  part  ol  the  insured,  were  considered  by  this  court,  at  great 
length,  in  a  former  hearing  ol  the  case;  and  the  conclusions  then  arrived 
at.  by  a  majority  of  the  court,  are  sanctioned  and  confirmed  by  us  all, 
and  have  been  sustained  by  fresh  authority.  They  were,  that  in  an 
action  on  the  policy  no  other  evidence  than  that  provided  tor  in  the 
contract  it  sell  could  be  received  to  show  that  notice  of  prior  or  subse- 
quent insurance  had  been  given;  or  to  prove  a  waiver  of  the  condition 
itself,  made  at  the  time  of  delivering  the  instrument.  The  cases  then 
cited,  as  directly  in  point,  were  Carpenter  v.  Insurance  Co.,  41  U.  S.  (16 
Pet.) 496,  5l0;  and  Barret  v.  Insurance  Co.,  7  Cush.  175;  and  as  cover- 
ing the  principle  involved.  Alston  v.  Insurance  Co.,  1  Hill,  510;  Kennedy 
v.  Insurance  Co.,  10  Barb.  285;  Sheldon  &  Co.  v.  Insurance  Co.,  22 
Conn.  235;  and  Glendale  Manufacturing  Co.  v.  Insurance  Co.,  21  Conn. 
19.  Since  then  has  been  published  the  case  of  Worcester  Bank  v.  Insur- 
ance Co.,  11  Cush.  265,  in  which  it  was  held,  that  where  by  the  terras  ot 
the  policy,  it  was  required  that  notice  of  other  insurances  should  be 
entered  on  the  books  of  the  company,  or  on  the  policy  itself,  otherwise 
the  policy  should  become  void,  and  such  entry  was  not  in  lact  made,  the 
plaintiff  could  not  recover,  although  he  had  given  such  notice  to  the 
agent  ol  the  company,  with  directions  to  enter  it  upon  the  company's 
books,  and  the  agent  had  promised,  but  failed  to  do  so.  Such  being  the 
dear  rule  at  law;  equity  would  not  interpose,  unless  to  enforce  specific- 
ally an  agreement  on  the  part  ot  the  defendant  to  cause  such  notice  to  be 
indorsed  upon  or  mentioned  in  the  policy,  or  on  the  ground  of  fraud, 
accident  or  mistake. 
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It  may  be  observed  that,  in  the  present  case,  the  plaint! tts  in  their 
petition  aver  that,  at  the  time  ot  making  application  for  insurance,  they 
notified  the  delendant  ot  piior  insurances  upon  the  property  in  the  sum 
of  )(3«500,  '*for  the  purpose  of  enabling  the  defendant  to  mention  said 
notice  in  their  said  policy,  or  to  indorse  tiie  same  upon  it;  and  the 
plaintifls  thereupon  supposed  and  believed  that  the  delendant  would  do 
so;  and  defendant  thereupon  executed  and  delivered  said  policy  to  the 
plaintiffs,  without  any  mention  therein  or  upon  the  same ;  and  the  plain- 
titls  received  said  policy,  and  adjusted  the  premium,  believing  it  to  be 
in  all  respects  complete  and  valid."  What  reason  the  plaintiffs  had  lor 
such  supposition  and  belief  is  not  set  iorth-^whether  because  of  an 
actual  agreement  on  the  part  ot  delendant,  or  an  agreement  implied  from 
the  usages  of  insurers  to  mention  such  notice  in  or  upon  their  policies. 
The  defendant  in  its  answer  denies  that  notice  ot  other  insurance  was 
given,  or  was  given  for  the  purpose  claimed  by  plaintiffs,  or  that  it  was 
the  duty  oi  the  defendant  to  mention  such  notice  in  or  upon  the  policy. 
Nor  have  the  jury,  in  their  special  finding  on  the  point,  unequivocally 
asserted  that  there  was  any  such  agreement  on  the  part  of  the  defendant, 
or  any  usage  trom  which  it  might  be  inferred.  They  have  declared  (it  is 
true)  that  in  the  treaty  or  agreement  between  the  agents  of  the  parties, 
it  was  one  of  the  terms  or  matters  intended  to  be  put  in  writing,  as  a 
part  of  or  as  an  indorsement  on  the  policy,  that  there  were  other  insur- 
ances upon  the  property,  eta,  but  it  is  not  found  that  the  defendant 
agreed  or  undertook  to  do  it,  or  that  the  intention  was  mutual — that  is 
the  intention  of  both  parties.  So  it  is  found  that  'Mn  making  out  the 
policy  there  was  a  mistake  in  not  inserting  in,  or  indorsing  upon  it,  the 
!act«of  there  being  other  insurances  upon  the  property;  and  that  the 
policy  was  accepted  under  a  mistake  as  to  there  being  no  such  insertion 
or  indorsement."  But  wnether  such  mistake  was  an  omission  of  duty 
imposed  upon  the  defendant,  and  it  so,  whether  by  operation  of.  law,  of 
usage,  or  of  contract,  is  not  set  forth.  Giving  this  finding  a  strict  con- 
struction, it  may  be  questioned  whether,  if  it  stood  alone,  enough 
appears  to  warrant  a  judgment  in  favor  of  either  party  upon  it.  Giving 
it,  however,  that  construction  which  would  go  to  sustain  the  general 
verdict,  and  how  does  the  entire  verdict  comport  with  the  evidence.  We 
premise  here  that  this  condition  of  the  policy,  so  far  as  it  imposes  any 
duty  in  this  regard  on  either  of  the  parties,  imposes  it  upon  the  insured, 
and  not  upon  the  underwriters.  It  is  a  condition  precedent  to  their 
right  of  recovery,  and  therefore  to  be  performed  by  them— or  at  least  it 
becomes  their  duty  to  see  that  it  is  performed,  and  if  not,  to  cause  it  be 
done.  It  may  possibly  admit  of  some  question  whether,  if  this  duty  be 
imposed  upon  them  by  the  terms  of  the  written  contract,  it  can  be  cast 
upon  the  other  party  by  a  concurrent  parol  agreement,  so  as  to  shiel<f  the 
iiisured  from  responsibility  for  its  failure.  And  it  seems  to  us  even  more 
than  questionable  whether  such  an  agreement  made  with  a  mere  agent 
of  the  defendant  can  have  that  effect  —whether  it  is  not  beyond  the  scope 
of  his  authority,  of  which  the  other  party  has  notice  from  the  very  terms 
of  the  policy  itself.  Conceding  this  luUy  however,  it  should  be  made 
out  by  clear  proof  that  the  duty  was  thus  cast  upon  the  company  either 
by  express  agreement,  or  by  general  usage  among  underwriters.  So  far 
as  any  such  usage  is  concerned,  tliere  is  not  a  particle  of  proof  in  the 
case  to  support  it.  The  matter  therefore  stands  entirely  upon  agree- 
ment between  the  parties.     Nor  upon  this  point  is  there  iany  proof  ot  an 
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express  agreement  on  tbe  part  of  defendant,  or  its  agent,  to  cause  a 
memorandum  o£  this  prior  insurance  to  be  made  upon  the  policy.  The 
only  testimony  introduced  upon  the  subject,  on  the  part  of  the  plaintiffs, 
is  that  of  Robert  himself,  and  of  Mr.  Hall,  the  defendant's  a^ent. 
Robert  says  the  application  was  verbal,  and  only  once  made;  that  it  was 
made  to  Hall  jrist  as  he  (Hall)  was  going  upon  change;  that  he  stated 
to  Hall,  he  was  directed  to  insure  17,000  on  the  building;  that  he  had 
obtained  $3,500  in  other  offices,  and  wished  Hall  to  take  the  balance; 
that  he  had  taken  93,500  with  Frost  &  Foster  (who  represented  two  com- 
panies; that  Mr.  Hall  accepted  the  application,  with  the  distinct  under- 
standing that  there  was  other  insurance;  that  witness  did  not  recollect 
of  having  insured  with  defendant  before,  but  had  insured  a  great  deal 
tn  other  offices.  On  cross-examination,  he  states  that  Hall  was  just 
leaving  the  office  when  the  application  was  made;  that  he  directed  Mr. 
Chevir  to  prepare  a  policy,  and  then  left;  does  not  remember  of  making 
a  written  application,  but,  on  his  being  shown  one  says  it  is  drawn  up 
by  Hall  and  signed  by  him,  in  these  words  and  6gures: 

1184  No.  210. 

13,500.  Insurance    in  the  sum  of  $3,500  on  building  commonly  known  as 

3  per  cent.  B.  Wilson's  pork  house. 

$105.00.  To  be  insured  on  one  year  from  date. 

Cincinnati,  January  13, 185L 

S.  RObbrt. 

Hall  testifies  that  the  application  was  verbal;  that  Robert  said  that 
he  wantrd  S7,0(H),  in  all;  that  he  had  already  obtained  S3,500,  and  he 
wanted  t3,5(K)  more;  that  is  all  that  took  place. ^  He  did  not  remember 
whether  Robert  told  him  where  he  had  made  the  other  insurance,  and 
did  oot  remember  whether  he  had  made  any  agreement  as  to  other 
iasurance;  that  the  policy  was  hlled  up  by  Mr.  Chew,  his  clerk;  that 
there  was  no  fixed  practice  in  the  office  about  the  mode  of  indorsing 
other  insurance;  that  the  pblicy  was  made  out  by  Mr.  Chew  from  a 
memorandum  left  with  him  by  witness  for  the  purpose;  but  did  not 
remember  any  of  the  directions  in  the  memorandum  respecting  lormer 
insurance.  On  cross-examination,  he  says  the  memorandum  was  as 
follow?:  "Mr.  Robert  wants  $3,500  insurance  on  Wilson's  pork  house, 
and  that  $3,600  has  been  insured  elsewhere;'*  that  the  application  of 
Robert,  as  above  set  forth,  was  in  ihe  company's  application  book,  and 
was  signed  by  .Robert,  but  it  was  not  handed  to  Mr.  Chew  to  make  the 
policy  by;  nor  does  witness  know  when  it  was  made;  that  it  was  the 
usage  of  the  office  to  require  mention  of  former  insurance  in  the  applica- 
tion itself,  and  ior  the  applicant  to  sign  it,  and  that  such  was  the  custom 
in  the  city  generally.  This  is  all  the  testimony  on  the  part  ot  plaintiffs. 
Mr.  Chew  testifies  that  he  has  no  recollection  on  the  subject;  but  that 
the  policy  was  made  out  from  the  application ;  and  it  in  fact  so  appears 
fiom  the  policy  itself.  This  prool  falls  very  far  short  ot  showing  an 
undertaking  on  the  part  of  the  company  to  cause  this  prior  insurance  to 
be  noticed  upon  the  policy,  or  even  of  a  request  Irom  Robert  that  it 
might  be  so  noticed.  The  only  fact  froyi  which  it  can  be  inferred  that 
snchnvas  Robert's  purpose,  understood  by  the  company's  agent,  was  the 
mere  statement  that  prior  insurance  did  exist  in  the  sum  of  $3,500. 
^ow  it  was  manitestly  proper  and  natural  that  a  circumstance  which  so 
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materially  affected  the  question  of  risk,  as  prior  iinsuffiftice,  should  hav« 
been  stated  by  Robert  to  Hall,  for  the  purpose  of  enabling-  Mr.  Hall,  in 
the  first  interview,  to  determine  whether  he  would  of  would  not  take  the 
risk;  and  that  when  he  had  expressed  his  assent,  a  written  application 
should  be  made  in  form,  detailing  the  particulars  to  be  inserted  in  the 
policy,  agreeably  to  general  usage.  He  must  be  presumed  to  be  aware 
of  the  custom  to  make  out  policies  from  the  application ;  and  it  he  bad 
intended  that  mention  should  be  made,  upon  the  rolicy,  of  other  insur- 
ances, he  should  have  stated  in  his  application  that  there  were  other 
insurances,  and  the  particulars  thereof,  so  as  to  enable  the  agent  prop- 
erly to  mention  them  on  the  policy.  Not  so  here.  The  written  applica- 
tion oi  Robert,  from  which  the  policy  was  made  out,  contains  no  state- 
ment whatever  of  prior  insurance;  and  the  verbal  statement  made  by 
him  did  not  contain  such  particulars  as  would  have  enabled  the  agent 
to  express  them  on  the  policy,  il  he  had  seen  fit,  without  further  inquiry. 
Should  the  omission  be  held  latal  in  the  present  case,  we  hazard 
nothing  in  saying  that,  treating  Hall'as  Robert's  agent,  no  jury  would 
hold  him  liable  to  Robert  for  neglect  of  directions.  Circumstances  have 
been  introduced  in  defense,  going  to  show  still  further  the  alleged  equity 
ol  the  plaintifth.  It  appears  that  Robert,  when  he  received  the  policy, 
made  no  examination  to  see  whether  its  conditions  had  been  complied 
with  on  his  part,  nor  was  he  prevented  from  so  doing  by  any  act  of  the 
defendant.  And  subsequently,  when  advised  that  the  policy  was  imper- 
fect in  another  particular,  and  he  called  upon  the  agent  to  have  it  cor- 
rected, he  still  took  no  notice  of  the  omission  referred  to.  It  may  be 
very  questionable,  under  such  circumstances,  whether  the  mistake  of 
Robert,  in  this  case,  was  not  voluntary ;  and^  that,  it  he  had  riot,  he 
ought  to  have  had  knowledge  that  he  had  not  complied  with  the  condi- 
tion of  the  policy;  and  if  so,  ought  not  to  have  the  aid  of  equity  to 
relieve  him  from  his  own  neglect.  At  all  events,  it  does  not  induce  a 
high  degree  of  favor  in  straining  testimony  to  make  out  a  case  which 
it  does  not  well  warrant. 

We  are  not  satisfied,  then,  with  this  verdict.  It  is  not  sustained  by 
the  evidence,  nor  consistent  with  law;  and  it  must  be  set  aside,  and  a 
new  trial  granted. 

Cause  remanded  lor  a  new  trial. 
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CARRIERS— WAREHOUSEMEN.  «W9. 

[Special  Term,  April,  1868.] 

♦John  Hirsch  v.  Steamboat  Quakbr  City. 

1.  The  law  has  long  been  settled  that  when  goods  baye  reached  their  destination,. 

and  in  the  ordinary  conrse  of  business  are  stored  for  their  protection,  or  to  be 
afterward  forwarded  to  another  place,  the  liability  of  the  carrier  ceases,  and^ 
that  of  the  warehouseman  only  exists. 

2.  When  a  sufficient  time  has  elapsed  after  the  arrival  of  the  vessel,  and  the  landing 

of  the  freight  on  the  usual  wharf,  aud  the  consignee,  if  notified,  does  not 
appear,  or  if  he  is  not  a  resident  of  the  port  of  destination,  and  has  no  known 
correspondent  or  agent,  the  carrier  may  put  the  goods  in  a  warehouse,  and  will 
only  be  held,  as  a  depositary,  to  ordinary  care. 

!",  I^Tbe  plaintifi  shipped  on  board]  the  steamboat  Quaker  City,  two. 
boxes  ot  merchandise,  to  be  transported  from  Cincinnati  to  St.  Louis. 
By  the  bill  ot  lading  given  by  the  clerk,  the  property  was  to  be  delivered 
to  the  plaintiff  on  its  arrival,  but  no  place  in  St.  Louis  was  designated, 
and  no  person  named  to  whose  care  it  was  addressed,  it  the  consignee 
should  be  absent. 

On  the  arrival  of  the  vessel  at  St.  Louis,  the  goods,  not  being  called 
lor  by  the  consignee,  were  detained  by  the  captain  till  the  eve  of  her 
departure,  when  they  were  deposited  in  the  warehouse  of  a  commercial 
agent,  of  established  reputation  for  prudence  and  responsibility. 

The  consignee  resided  in  Cincinnati,  and,  it  was  in  prooi,  was  hot  in 
St.  Louis  while  the  boat  remained  there.  On  his  arrival,  however,  some 
days  alter  her  departure,  he  inquired  lor  his  property  at  several  ware- 
houses, but  could  not  find  it;  and,  it  would  seem,  by  some  oversight  or 
nnlairness  ot  the  warehouseman,  the  boxes  have  not  yet  been  delivered. 

•The  bill  of  lading  is  dated  in  October,  lb53.  At  that  time  the  boat 
was  owned  and  navigated  by  Captain  Shrunk,  who  sold  her  in  the 
antomn  of  1855,  lo  her  present  owner. 

When  she  was  seized  in  the  present  action,  her  lormer  owner  had  no- 
interest  in  the  boat,  and  there  is  no  proof  that  his  vendee  had  any  notice 
of  the  plaintifi 's  claim  when  he  acquired  his  title. 

Taft  &  Perry,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  lor  defendant. 

Storkr,  J. 

Upon  the  lacts  in  this  case  we  are  asked  to  hold  that  the  plait}tif! 
may  charge  the  boat  with  the  loss  ot  his  merchandise. 

If  there  had  been  a  performance  ot  the  contract,  by  the  delivery  to- 
the  warehouseman,  at  St.  Louis,  it  is  clear,  the  plaintiff  has  no  remedy 
against  the  boat.  The  law  has  long  been  settled  that  when  goods  have 
reached  their  destination,  and,  in  the  ordinary  course  of  business,  are 
stored  for  their  protection,  or  to  be  alterward  forwarded  to  another 
place,  the  liability  of  the  carrier  ceases,  and  that  of  a  warehouseman 
only  exists. 

*  Cited  in  support  of  the  proposition  that  the  responsibility  of  a  commou 
^rrier,  as  such,  continues,  in  general,  after  the  goods  have  reached  their  destina- 
tion until  the  carrier  has  given  notice  of  their  arrival  to  the  consignee,  and  he  has 
been  afforded  reasonable  time  and  opportunity  thereafter  to  call  for,  examine  and 
remove  them.    Railroad  Company  v.  Hatch,  3  Circ.  Dec.  340. 
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This  was  first  held  by  Lord  KeDyon,  in  Garside  v.  Trent  Nav.  Co., 
4  D.  &  E.  581,  and  afterward  affirmed  in  In  re  Webb,  8  Taunton,  443. 

*' And  if  the  consignee  is  dead,  or  absent,  or  refuses  to  receive  the 

goods,  or  is  not  known,  and  can  not,  after  due  efforts,  be  found,  the 

•carrier  may  discharge  himsell  from  lurther  responsibility  by  placing  the 

goods  in  stoire,  with  some  responsible  third  person  at    the    place  of 

delivery."     Fisk  v.  Newton,  1  Denio,  45,  47. 

Judge  Rediield,  in  his  late  excellent  work  on  the  law  of  railways, 
252,  lays  down  the  rule  as  follows:  *'When  a  sufficient  time  hiaa  elapsed, 
after  the  arrival  of  the  vessel,  and  the  landing  of  the  goods  at  the 
usual  wharf,  and  the  consignee  does  not  appear,  the  carrier  may  pat 
them  in  warehouse*  and  will  only  be  liable,  as  a  depositary,  for  ordinary 
neglect ;"  and  this  view  is  taken  by  the  Supreme  Court  of  Massachusetts, 
in  Thomas  v.  Railway  Co.,  10  Mete.  472;  Norway  Plains  Co.  v.  Rail- 
way Co.,  I  Gray  268;  I^ichtenhein  v.  Railway  Co.,  11  Cush.  70;  so  also 
in  Illinois,  Chicago  and  Rock  Island  Railway  Co.  v.  Warren,  16  111. 
502;  in  Michigan,  Michigan  Central  Railway  Co.  v.  Ward,  2  Mich.  538; 
in  New  Hampshire,  Moses  v.  Railway  Co.  32  New  Hamps.  527. 

The  reason  of  the  doctrine  established  by  these  cases  is  very 
obvious.  The  carrier  having  terminated  his  voyage,  has  the  right  to 
•  employ  his  vessel  for  the  transportation  ot  new  freight;  if  the  consignee 
does  not  appear  to  claim  his  goods,  when  required,  or  if  he  is  not  a  resi- 
dent of  the  port  of  destination,  and  has  no  known  correspondent  or  agent, 
with  whom  the  carrier  can  confer,  it  can  not  still  be  the  duty  ot  the 
carrier  to  retain  the  goods,  arid  thus  change  his  boat  into  a  warehouse; 
besides,  he  has  earned  his  freight  already,  and  ought  not  to  be  required 
to  do  more  than  to  leave  the  property  under  the  charge  of  some  respon- 
sible man  of  business.  More  than  this  he  should  not  be  compelled  to 
do,  less  than  this  would  necessarily  make  him  liable  for  neglect  of  duty. 

It  is  said  the  carrier  should  always  notify  the  consignee  ot  the 
arrival  of  the  merchandise,  more  especially  when  it  is  left  on  storage. 
As  a  general  rule,  this  we  may  regard  as  not  only  proper,  but  just  to 
.all  parties  concerned;  but  we  must  not  forget,  the  law  never  requires 
a  vain  thing  to  be  done.  When  there  is  no  consignee  to  notify,  and  no 
one  to  represent  him  at  the  place  of  delivery,  the  necessity  of  the  rule 
ceases.  There  was  no  such  ceremony  performed  in  this  case,  and  none, 
we  think,  could  be  required.  The  shipper  was  intormed.  so  soon  as  he 
made  inquiry,  where  his  property  was  deposited,  and  with  the  depositary 
in  St.  Louis,  we  suppose,  rested  all  further  liability,  where  he  had  taken 
and  stored  the  goods;  he  is  unquestionably  liable  to  the  plaintiff,  even 
at  the  present  day,  unless  some  statutory  bar  has  been  interposed  to  the 
contrary. 

Whether  there  is  any  liability  against  the  former  owners  ot  the 
boat,  for  any  alleged  reglect  on  their  part  after  the  freight  was  received 
and  stored,  we  need  not  riow  decide.  It  does  not,  in  our  opinion,  any 
longer  exist  upon  the  bill  of  lading;  that  obligation  being  tulfilled,  the 
boat  can  not  be  charged  with  any  subsequent  omission  of  duty  on  the 
part  of  her  owners,  officers,  or  crew. 

This  view  of  the  case  dispenses  with  the  necessity  of  determining 
whether  the  liability  ot  the  vessel  would  remain  after,  a  sale  to  an 
innocent  purchaser,  and  we  defer  the  expression  of  any  opinion  on  that 
feature  of  the  case. 
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We  have  so,  donbt  that  the  testimony  establishes  the  fact  of  the 
delivery  to  the  warehouseman  in  St.  Louis;  and  that  he  was  a  proper 
person  with  whom  to  place  the  freight  for  safe  keeping.  We  are  equally 
clear  it  was  the  right,  as  well  as  the  duty,  of  the  carrier  to  store  this 
freight.    On  the  case  thus  fotHML,  judgment  is  rendered  for  defendant. 

Judgment  for  defendant. 


JURORS.  «^w» 

[Special  Term,  April,  1858.] 

Jambs  Huix  v.  Henry  Ai^ro. 

1.  The  nonresidence  of  a  jnror  will  not  of  itself  invalidate  a  verdict. 

^  Before  the  jury  is  sworn  either  party  has  the  privilege  and  opportunity  of 
advising  himself  as  to  the  qualification  of  each  juror.  His  neglect  to  avail 
himself  of  such  opportunity  should  be  held  |is  a  waiver  of  exception  as  to  the 
competency  of  the  entire  panel. 

« 

On  motion  to  set  aside  a  verdict  rendered  against  the  defendant. 
The  decisioc  states  the  facts  sufficiently. 

Thos.  J.  Henderson,  for  plaintiff. 

R.  D.  and  J.  H.  Handy,  lor  defendant. 

Storbr,  J. 

The  principal  reason  assigned  by  the  defendant,  lor  the  intervention 
of  the  court  is,  that  one  of  the  jurymen  who  tried  the  cause,  was  not  com- 
petent to  serve  on  the  panel,  being  a  resident  of  another  state,  at  the  time. 

It  is  in  proof  that  such  was  the  fact,  and  the  disability  of  the  juror 
was  unknown  to  the  defendant  or  his  counsel  until  the  verdict  had  been 
rendered.  The  direct  question  is  then  presented,  ought  the  defendant's 
motion  to  prevail,  when  the  only  ground  upon  which  it  has  been  argued, 
is  the  incompetency  of  one  of  the  jurors  who  tried  the  case. 

By  the  first  clause  of  Sec.  297  [Sec.  5305,  Rev.  Stat.]  of  the  code, 
we  are  authorized  to  ^rant  a  new  trial  for  * 'irregularity  in  the  proceed- 
ings of  the  court,  jury,  referee  or  prevailing  party,  or  any  order  of  the 
court  or  referee,  or  abuse  of  discretion,  by  which  the  party  was  pre- 
vented from  having  a  fair  trial."  And  we  suppose  it  is  by  a  fair  con- 
strnction  of  this  clause  we  must  either  overrule  or  sustain  the  present 
motion. 

The  last  portion  of  the  clause  we  have  quoted  must  relate  to  all 
the  proceedings  to  which  allusion  is  made,  as  it  is  the  affirmation  ot 
a  rule  already  existing,  and  universally  adopted  by  courts  in  the  exer- 
cise of   judicial    discretion.     The    theory    upon  which  new  trials  are 

*  Approved  on  the  point  that  where  a  party  has  the  privilege  and  opportunity 
of  advising  himself  as  to  the  qualiiication  of  a  juror,  and  neglects  or  refuses  to 
exercise  the  right  of  objection  at  the  proper  time,  he  is  held  to  have  waived  excep- 
tion as  to  the  competency  of  the  entire  panel.    Williams  v.  True,  1  C.  S.  C.  323. 
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granted,  is,  that  substantial  justice  has  not  been  done,  and,  therefore, 
every  irregularity  occurring  in  the  trial  ot  the  cause,  which  may  have 
tended  to  produce  such  a  result,  may  be  the  proper  ground  to  set  aside 
a  verdict;  but  where  there  is  no  reasonable  ioundation  for  the  belief,, 
that  both  parties  have  not  had  a  full  and  impartial  hearing,  courts  are 
not  required  and  ought  not,  for  mere  irregularity,  to  vacate  any  previous 
order  or  proceeding  in  the  case. 

There  must  be  in  relation  to  every  legal  objection,  except  it  involves 
the  jurisdiction  ot  the  court,  a  period  in  the  history  of  the  cause  before 
which,  if  the  exception  is  not  taken,  it  will  be  inferred  it  has  been  either 
waived  or  abandoned;  for  unless  such  a  rule  is  admitted,  judicial  pro- 
ceedings would  never  be  final,  there  would  be  no  other  limit  to  technical 
objections,  than  the  ability  of  counsel  to  make  them.  Thus  the  appear- 
ance of  a  party,  is  a  waiver  of  all  delects  in  process,  and  when  the 
privilege  is  personal,  his  answer  or  plea  estops  the  defendant  irom  deny- 
ing the  iurisdiction  of  the  court  before  which  he  is  sued ;  so  with  all 
objections  that  are  formal  only  in  the  pleadings,  unless  taken  advantage 
of  by  demurrer,  or  motion  to  make  the  petition  or  answer  more  definite 
or  certain,  they  will  not  be  regarded  upon  trial  or  after  judgment. 

The  reason  of  this  course  very  obviously  indicates  the  principle  by 
which  we  should  be  governed  in  examining  and  deciding  the  question 
before  us. 

It  is  admitted  tnat  no  person  can  be  required  to  sit  upon  a  jury  in 
this  court,  or  is  competent  to  be  summoned  as  one  of  the  panel  unless 
he  is  a  resident  of  Cincinnati,  and  has  the  qualifications  of  an  elector. 
It  is  also  very  clear  that  before  the  panel  is  sworn,  either  party  to  the 
suit  may  inquire  ot  each  juror  separately,  it  he  has  the  qualifications 
required  by  law.  If  this  right  is  omitted  and  the  trial  proceeds,  it 
would  seem  to  be  tacitly  admitted,  that  the  jurors  are  competent,  and 
all  objections  to  the  contrary  are  vvaived.  It  may  be  said,  there  has  not 
been  such  a  trial  as  the  law  contemplates,  the  triers  not  being  all  com- 
posed of  lawful  men ;  but  we  do  not  understand  that  to  be  the  proper 
sense  of  the  term;  nor  unless  there  has  been  actual  injustice  done,  why 
a  non-resident  may  not  fulfill  all  the  duties  required  by  the  statute:  he 
may  be  a  good  and  lawful  man  notwithstanding  he  is  not  strictly  within 
the  meaning  of  the  description,  as  defined  by  the  act  regulating  the 
summoning  of  jurors.  Unless,  then,  the  verdict  is  unjust,  and  the 
injustice  been  produced  by  the  juror,  we  can  not  think  there  is  any  legal 
ground,  upon  which  we  can  be  asked  to  interfere.  This  we  find  is  the 
principle  upon  which  the  courts  have  usually  acted,  and  it  seems  to  us 
to  indicate  the  only  proper  course  to  be  pursued.  This  is  very  fully 
affirmed  in  Queen  v.  Hepburn,  11  U.  S.  (7  Cranch)  290,  297;  Hollings- 
worth  V.  Duane,  J.  B.  Wallace,  147;  and  Hollingsworth  v.  Duane,  4  U. 
S.  (4  Dall.)  C.C.  353,  wher/e  the  former  opinion  was  affirmed. 

Tliere  are  some  dicta  to  the  contrary,  and  one  or  two  early  opinions 
by  the  courts  in  Vermont  and  Connecticut;  but  even  in  those  states  it 
would  seem  the  general  rule  is  now  admitted   to  be  a  safe  and  sound  one. 

It  would  produce  infinite  mischief  in  the  administration  of  the  law 
if  a  party  could  postpone  his  objections  to  a  juror,  if  known  at  the  time 
he  was  placed  upon  the  panel,  until  a  verdict  was  found;  and  the  same 
reason  applies  equally,  when  the  right  to  inquire  of  every  member  of 
the  panel,  before  the  trial  commences,  whether  he  is  competent  to  sit,  is 
omitted  from  neglect  or  intention.     If  the  opportunity  has  once  existed. 
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to  assert  the  privilege,  aDd  it  is  not  improved,  it  is  gone  lorever,  unless 
there  is  evidence  directly  or  by  clear  implication  that  injustice  has  been 
'done,  era  fair  and  impartial  trial  has  not  been  had. 

We  are  not  aware  that  any  such  imputation  exists  in  the  present  case. 

The  motion  for  a  new  trial  is  therefore  overruled. 

Judgment  on  verdict  for  plaintiff. 


NOTES.  2Dte. 

lOU. 

[General  Term,  April,  1858.] 

C.  T.  jKssup  V.  E.  B.  Dknnison.  ^ 

1.  If  a  wrong  date  be  inserted  in  a  promissory  note  and  it  be  changed  by  the  holder 
to  the  true  date  intended  by  the  parties,  the  note  will  not  thereby  be  vitiated. 

'2.  The  day  payable  for  a  note  is  the  one  originally  intended,  and  if  a  mistake  occur 
in  the  Gating,  it  may  be  corrected  by  the  holder,  so  as  to  make  it  mature  at  the 
time  in  fact  intended  by  the  parties. 

Proceeding  in  error  to  reverse  a  judgment  rendered  at  special  term, 
upon  a  submission  ot  the  I  acts  ot  the  case  to  the  court.  It  appears  that 
a  note  for  $330,  made  by  C.  T.  Jessup,  payable  to  W.  D.  LudlDw,  or 
order,  six  moths  after  date,  was  dated,  by  mistake,  on  January  1,  1855, 
instead  of  January  1,  185t).  The  case  at  special  term  is  reported  in  1 
Disn-.  580. 

T.  A.  O'Connor,  A.  H.  McGuftey  and  Mills  &  Hoadly,  for  plain- 
tiff in  error. 

Thos.  C.  Ware,  for  defendant  in  error. 

Gholson,  J. 

The  only  question  which  arises  on  the  record  is,  whether,  upon  an 
indorsement  ol  this  note,  during  the  six  months  from  January  1,  185t), 
an  indorser,  having  given  value,  and  being  ignorant  ot  any  fraud  in  the 
inception  of  the  note,  may  claim  as  the  holder  of  negotiable  paper.  It 
is  insisted,  on  the  one  side,  that  the  note  can  not  be  regarded  as  a 
negotiable  note,  and,  on  the  other,  that,  except  as  to  the  risk,  of  the 
allegation  of  a  mistake  in  the  date  being  untrue,  it  is,  in  all  respects, 
to  be  considered  a  negotiable  note — the  mistake  in  the  date  not  affect- 
ing the  character  ol  the  security,  and  not  being  material. 

In  the  argument  ot  the  counsel  for  the  plaintiff  in  error,  it  is  urged 
that  the  *'act  making  certain  instruments  of  writing  negotiable/'  in 
direct  and  express  terms,  concludes  any  inquiry  on  the  subject,  and 
that  a  note  can  not,  lor  the  purpose  of  negotiability,  be  shown  to  have 
any  dale  other  than  that  which  appears  literally  on  its  lace;  that  proot  ot 
a  mistake,  however  clear,  is  not  admissible,  because  it  would  contradict 
the  language  ol  the  third  section  of  the  statute,  [2  Chase  1137;  Sec. 
3173,  Rev.  Stat.]  **That  if  any  such  bond,  note,  or  bill  ot  exchange, 
shall  be  indorsed  after  the  day  on  which  it  is  made  payable,**  etc., — the 
day  on  which  it  is  made  payable  being,  it  is  claimed,  necessarily,  the 
day  appearing  on  the  face  of  the  note,  and  not  the  real  day  intended  by 
the  parties,  and  unintentionally  changed  in  writing  it  down. 
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Now,  it  appears  to  us,  that,  in  order  to  make  good  the  argument 
derived  from  a  construction  of  the  statute,  the  very  point  in  dispnte 
must  be  assumed.  The  very  question  is,  on  what  day  the  note  was- 
made  payable.  In  this  case  it  certainly  was  not  six  months  after  Jan- 
uary 1,  1855,  for  the  note,  in  point  ot  fact,  was  not  in  existence  tmtil 
January  1,  1856.  We  suppose  the  statute  has  not,  and  was  never  intended 
to  have,  any  effect  on  the  rules  governing  questions  of  mistake,  as  to> 
dates  of  written  instruments.  The  third  section  of  the  act  is  simply 
declaratory  of  the  well  established  rule  of  commecial  law,  as  to  the 
rights  of  the  holders  ot  negotiable  instruments,  indorsed  after  their 
maturity;  but  when  an  instrument  should  be  deemed  payable,  and  the 
effect,  on  that  question,  of  a  mistake  in  the  date,  was  not  a  matter  in  the 
contemplation  ol  the  legislature.  We  feel,  therefore,  free  to  inquire  as 
to  the  proper  rule  on  the  subject,  on  the  general  principles  of  law,  as 
ascertained  and  decided,  unrestricted  by  anything  in  the  language  of  the 
statute. 

None  of  the  instruments  mentioned  in  the  act  can  be  considered  as 
made  until  delivered.  The  day  of  the  date  will,  generally,  be  intended 
as  the  day  of  delivery ;  but  it  is  clear  that  proof  may  be  ottered  to  show 
that,  in  fact,  the  instrument  was  delivered  on  a  subsequent  day,  and 
then  the  instrument  will  be  considered  as  having  effect  from  the  day  of 
delivery,  and  not  from  the  day  of  the  date.  1  Chitty  PI.  648;  Steele  v. 
Mart,  4  B.  &  C.  272;  10  Eng.  Com.  L.  331;  Jones  v.  Julian,  12  Ind.  274;. 
2  Strob.  308-9.  It  a  wrong  date  be  inserted  in  a  note,  and  it  be 
changed  to  the  true  date,  as  intended  by  the  parties,  it  will  not  be 
considered  a  material  alteration,  or  vitiate  the  note.  Brutt  v.  tichard,. 
R.  &  M.  37;  21  Eng.  Com.  h.  37t);  Jacobs  v.  Hart,  2  Stark.  43;  3  Eng. 
Com.  L.  237;  58  Id.  305;  3  Per.  &  Dar.  71;  8  Esp.  246;  84  Eng.  Com. 
L.  179. 

In  an  action  on  a  bill  or  note,  though  it  be  payable  at  a  particular 
time  *'aiter  date,"  it  is  not  necessary,  under  the  old  form  ot  pleadings 
to  describe  the  instrument  as  "bearing  date"  on  a  certain  day;  it  will 
suffice  to  say  that,  **heretolore,  to-wit,  on,"  etc.,  it  was  made,  etc. 
The  court  will  intend  that  it  was  made  on  the  day  it  appears  to  bear 
date;  but,  undoubtedly,  the  true  day  on  which  it  \Tas  made  might  be 
proved,  though  different  from  that  appearing  as  its  date.  1  Chitty  PL 
257,  648. 

It  it  would  have  been  competent  lor  the  holder  oi  the  note  in  this 
case,  before  he  negotiated  it  to  the  defendant  in  error,  to  nave  corrected 
the  mistake  as  to  the  date  there  can  be  no  possible  reason  why  the 
defendant  in  error  might  not  have  taken  the  note  with  an  explanation 
as  to  the  mistake;  and  whether  the  true  date  was,  in  fact,  inserted,  or 
the  note  was  treated  as  if  corrected  in  its  date,  can  make  no  difference 
as  to  the  rights  of  the  parties.  Undoubtedly,  the  defendant  in  error, 
when  they  took  the  note,  were  put  upon  inquiry  as  to  the  date  ot  the 
note.  A  very  common  and  natural  mistake,  in  that  respect,  isexplained^ 
on  the  first  day  of  a  new  year  the  figures  of  the  old  year  are  inserted. 
Satisfied  that  such  a  mistake  had  occurred,  was  he  bound  to  go  further, 
and  inquire  into  the  consideration  of  the  note?  We  think  not,  and  there 
being  no  doubt  or  dispute  as  to  fact  of  a  mistake  in  the  date,  in  our 
opinion  the  defendant  in  error  was  entitled  to  treat  the  note  as  if  it  had 
been  correctly  dated.     The  judgment,  therefore,  will  be  affirmed* 

Judgment  affirmed. 
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TORTS— STATUTE  OF  FRAUDS.  \1^- 

[  General  Term,  April,  1858.] 

John  C.  Smith  v.  Robert  B.  Bowlbr. 

1.  An  act  done  maliciously  or  fraudulently  will  not  furnish  a  ground  of  action  if  it  be 
not  itself  unlawful ;  there  must  be  legal  damage  resulting.  Nlir  is  it  sufficient 
that  the  conduct  of  the  defendant  is  immoral. 

1  The  promise  of  an  individual  member  of  a  firm  to  give  his  personal  guaranty  for 
the  faithful  performance  of  a  contract  by  his  firm,  comes  within  the  statute  of 
traads  and  snould  be  iu  writing. 

1  An  action  will  not  lie  upon  a  promise  to  guaranty  the  performance  of  a  verbal 
contract  required  by  the  statute  of  frauds  to  be  evidenced  in  writing. 

• 

Proceeding  in  error  to  reverse  a  judgment  rendered  at  special  term 
of  November,  1857,  and  reported  in  1  Disn.  520. 

The  petition  of  the  plaintiff  stated  that  in  May,  1855,  he  was 
employed  in  the  banking  bouse  of  Smead,  Collard  &  Hughes,  in  Cincin- 
nati, at  a  salary  ot  $2,000  per  annum;  that  the  defendant  being  at  the 
time,  interested  in  the  firm  of  Carney,  Swift  &  Co.,  held  out  induce- 
ments to  the  plaintiff  to  leave  the  employment  of  S.  C.  and  H.,  and 
eogage  in  business  with  C.  S.  Co.;  that  the  defendant  proposed  to  the 
plaintiff  to  pay  for  bis  services,  as  bookkeeper  with  the  firm  of  Carney, 
Swift  &  Co.  at  92,000  per  annum,  until  the  expiration  ol  the  partner- 
ship ot  said  firm,  which  would  be  three  years  irom  July  1,  1855;  and 
after  the  expiration  of  said  term  of  the  partnership,  to  give  the  plaintitt 
an  interest  equal  to  the  sum  of  $5,0U0  per  annum,  as  a  partner  in  the 
iinn  to  be  formed  between  the  said  parties,  or  to  give  the  plaintiff  a  salary 
equal  to  the  sum  ot  $5,000  in  the  new  firm;  and  that  the  defendant,. 
then  and  there,  further  proposed  to  give  the  plaintiff  his  written  indi- 
vidnal  guaranty,  that  the  terms  and  conditions  so  proposed  should  be 
performed  and  carried  out  if  the  plaintitt  would  accept  the  proposition. 
Thereupon  the  plaintiff  did  accept  the  proposition,  and,  afterward,  on 
Jnly  1,  1855,  did  enter  the  service  and  employment  ol  said  firm  of 
Carney,  Swift  &  Co.  as  a  bookkeeper,  and  so  continued  until  July  1, 1857,. 
when  he  left,  because  the  said  defendant  refused  to  perform  his  part  of 
the  contract.  The  petition  avers  that  the  inducements  and  promises 
beld  out  hy  the  defendant  were  the  cause  ol  his  leaving  his  former 
employment,  and  that  a  demand,  for  performance,  on  the  defendant,  has 
been  frequently  made,  and  as  often  refused — the  defendant  denying  that 
any  snch  contract  had  ever  been  made. 

''The  plaintifl  charges  that  the  defendant,  by  means  of  the  said 
false,  fraudulent  and  deceitful  stratagems  and  devices,  has  and  did 
indtice  the  plaintiff  to  give  up  his  employment,  and  abandon  his  pros- 
pects of  advancement,  with  the  intent  to  obtain  and  secure  the  services 
ot  the  plaintiff,  for  himself  and  his  copartners,  and  did  thereby  cheat 
and  defraud  the  plaintifl;  and  that  the  said  defendant  did  willfully  and 
purposely  make  the  aforesaid  false  and  deceptive  promises  and  induce- 
ments to  the  plaintiff,  with  the  intent  and  for  the  purpose  of  deceiving 
tod  defrauding  him,  welPknowing  that  he  did  not  intend,  at  any  time, 
to  luUill  them.  Wherefore,  the  plaintiff  says  he  has  been  injured  and 
bas  suffered  damage  by  reason  of  the  defendant's  false  and  fraudulent 
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-conduct,  to  the  amount  of  9t),000,  and  he  asks  judgment  therefor,  and 
tor  such  other  and  further  relief  as  he  may  be  entitled  to/*  etc. 

To  the  petition  of  the  plaintiff  the  defendant  filed  a  demurrer,  on 
the  ground  that  the  facts  stated  do  not  constitute  a  cause  of  action. 

A  judgment  having  been  rendered  tor  the  defendant,  by  the  judge 
at  special  term,  the  case  was  brought  before  the  general  term  upon  a 
petition  in  error. 

Thos.  C.  Ware,  lor  plaintift  error. 

Geo.  H.  rendleton,  for  defendant  in  error. 

Ghoi^on,  J. 

Looking  at  the  position  and  acts  of  the  parties  at  the  time  of,  and 
connected  with,  the  transaction  out  of  which  the  controversy  grew,  there 
is  nothing  upon  which  to  predicate  a  charge  of  fraud  and  deceit.  The 
fraud  can  only  be  found  in  the  intent  of  the  defendant,  as  charged  in  the 
petition.  The  only  other  matter  ot  wrong  alleged  is  the  failure  to 
comply  with  a  promise,  and  this  in  itself,  can  not  be  deemed  a  Jraud, 
unless  the  proposition  be  established  that  an  intent  not  to  comply, 
entertained  at  the  time  the  promise  was  made,  constitutes  a  fraud  or 
deceit,  giving  a  right  ot  action.  The  act  of  the  defendant  was  the  mak- 
ing tjie  promise;  if  made  with  intent  not  to  perform,  then  the  act  was 
done  with  a  wrongful  or  bad  intent;  but  we  think  it  entirely  clear  that 
"an  act,  which  does  not  amount  to  a  legal  injury,  can  not  be  actionable 
because  it  is  done  with  a  bad  intent.*'  Stevenson  v.  Newnhara,  13  C.  B., 
76  Eng.  Com.  L.  285-297.  The  intention  of  a  party  not  to  fulfill  his 
promise  has  never  been  considered  among  the  Iraudulent  acts,  which, 
in  judgment  of  law,  render  a  party  liable.  Gallager  v.  Brunei,  6  Cowen 
34t),  351.  The  charging  in  a  petition  that  an  act  was  done  * 'malic- 
iously,*' or  ** fraudulently,'*  will  not  make  such  act  a  proper  ground  of 
action,  if  it  be  not,  in  itself,  unlawful;  nor  is  it  sufficient  that  the  con- 
duct of  a  defendant  be  immoral;  there  must  be  legal  damage  resulting. 
It  is  on  this  principle  that  untrue  claims  or  pretenses  sometimes  give  a 
cause  ot  action,  if  followed  by  a  special  damage,  when  without  such 
damage,  no  action  could  be  maintained.  I^eyland  v.  Tancred,  It)  Q. 
B.,  71  Eng  Com.  L.  663-678;  Cotterell  v.  Jones,  11  C.  B.,  73  Eng  Com. 
L.  713;  Feret  v.  Hill,  15  C.  B.,80  Eng.  Com.  L.  207-222;  Bicknell  v. 
Dorion,  16  Pick.  478,  486.  Guided  by  these  principles,  we  think  the 
judge  at  special  term  correctly  came  to  the  conclusion  that,  considered  as 
an  action  for  deceit,  sufficient  facts  were  not  stated  in  the  action  upon 
which  it  could  be  maintained. 

We  were  asked  by  the  counsel  for  the  plaintift  to  divide  the  prom- 
ises alleged  to  have  been  made,  and — it  being  admitted  that  those  relat- 
ing to  an  interest  in  a  partnership,  or  an  increased  salary,  are  obnoxious 
to  the  statute  of  frauds,  and,  in  lact,  have  not,  as  yet,  been  broken — to 
consider  whether  action  may  not  now  be  sustained  for  the  failure  and 
refusal  to  give  a  written  guaranty.  There  are  several  objections,  which, 
in  our  opinion,  are  fatal  to  any  consideration  of  the  case,  in  that  view, 
favorable  to  the  plaintifl.  It  any  division  were  made,  we  should  be 
inclined  to  think  that  the  intention  required  a  principal  contract  on  the 
part  of  the  firm,  and  an  individual  contract  of  guaranty  on  the  part  of 
one  of  the  partners.  If  the  defendant,  in  "his  individual  character,  is 
to  be  made  liable  for  the  default  of  the  firm,  his  promise  to  be  so  liable 
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should  be  in  writing.  It  would  thus  appear  that  both  the  principal  and 
the  collateral  contract  are  required  to  be  in  writing,  and,  in  fact,  the 
proper  evidence  of  neither  is  obtained.  But,  admitting  that  a  guaranty 
of  a  contract  which,  under  the  statute  ot  irauds,  could  not  be  enforced, 
couid  itself,  be  enforced  it  in  writing,  does  the  agreement  to  reduce  it 
to  writing  avoid  the  objection?  If  so,  the  result  would  be  that  cases 
within  the  statute  of  frauds,  in  every  other  respect,  might  be  taken  .out 
of  its  provisions  by  adding  to  the  paiol  agreement  a  term  that  it  should 
be  reduced  to  writing.  The  case  of  a  marriage  settlement,  to  which 
connsel  called  our  attention,  will  be  found  to  involve  a  question  of  fraud 
—pot  traud  in  making  the  agreement,  but  fraud  in  preventing  its  being 
reduced  to  writing,  as  agreed  by  the  parties.  2  Story  Eq.,  Sec.  7t)8. 
The  same  authority  shows  that,  as  a  general  principle,  unconnected 
with  fraud^  the  idea  can  not  be  sustained.  lb.  note  4;  Whitchurch  v. 
Bevis,  2  Brown  Ch.  565. 

After  a  careful  examination  of  the  different  grounds  to  sustain  his 
action,  presented  on  the  part  ot  the  plaintiff,  we  do  not  think  any  of 
them  tenable.  Taking  the  facts,  as  stated  in  the  petition,  to  be  true, 
the  conduct  of  the  defendant  may  have  been  wrongful  and  improper,  and 
the  plaintifl  may  have  sustained  an  injury;  but,  it  appears  to  us,  that 
the  law,  in  such  a  case,  and,  doubtless,  for  wise  and  sufficient  reasons, 
famishes  no  redress.  Alter  all,  the  action  of  the  plaintiff  aims  to 
escape  the  effect  and  operation  ot  a  statute,  which  has  often  presented 
to  the  consideration  of  courts  hard  cases,  but  the  wisdom  and  policy  of 
which  has  now  been  sanctioned  by  time,  and  can  not  be  questioned. 

Judgment  affirmed. 


BASTARDS- DESCENT  AND  DISTRIBUTION.  .  21^. 

[General  Term,  May,  1858.] 

Hugh  Gibson  and  Wipe  v.  C.  Moulton  et  ai.. 

1.  A  bastard  child  can  inherit  from  the  mother,  only  as  heir  at  law. 

1  A  devise  to  B  for  life  with  remainder  to  her  issue,  passes  no  estate  to  illegitimate 
issue  of  B  ;  none  but  lawful  issue  can  take. 

S.  Where  realty  is  devised  to  the  children  of  A  for  life,  and  in  case  of  death  of  one 
or  more  oi  the  said  children,  before  the  devise  takes  effect,  leaving  issue,  then 
the  share  of  such  child  to  such  issue  for  life,  with  remainder  over  for  life, 
to  the  issue  of  such  issue,  and  in  this  manner  down  in  entailment  as  far  as 
may  be  allowed  by  the  statute  :  Held^  that:  (1)  Under  the  statute  regulating 
entailments  the  fee  does  not  vest  in  the  issue  of  the  children  of  A  ;  but  in  the 
issue  of  such  issue.  (2  )  That  in  default  of  the  issue  of  such  issue»  the  property 
reverts  lo  the  heirs  at  law  of  the  testator.  (3)  In  such  a  case,  bastards  may 
take  of  their  mothers'  reversionary   interest   by  descent  from  her. 

This  case  was  reserved  Irom  special  term  tor  the  opinion  ot  all  the 
judges,  on  the  Jollowing  facts. 

On  February  2(5,  1844,  Samuel  Stitt,  then  and  for  many  years  pre- 
vious living  in  Cincinnati,  made  by  his  last  will  and  testament  the  lol- 
lowing  devise:  "1  do  hereby  give  and  devise  to  the  children  ot  my 
sister,  Nancy,  tor  and  during  the  term  of  their  natural  lives,  share  and 

•Affirmed,  in  Gibson  v.  McNeely,  11  Ohio  St.  131. 
7  Dis. 
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share  alike,  all  the  residue  and  remainder  of  the  lands  and  tenements 
whereof  I  may  die  seized  or  possessed,  and  not  otherwise  hereinbefore 
given  and  devised,  whether  held  in  possession,  remainder,  reversion  or 
in  action,  together  with  the  rents,  issues  and  profits  thereol;  and  in  case 
ot  the  death  oi  one  or  more  of  said  children,  leaving  issue  of  his«  her  or 
their  bodies,  at  the  time  this  devise  takes  eliect,  it  is  my  wish,  and  I  do 
hereby  order  and  direct,  that  such  issue,  lor  and  during  the  term  ol  their 
natural  lives,  shall  take  under  this,  my  will,  precisely  in  the  same 
manner  as  the  immediate  ancestor  or  ancestors  ol  said  issue  would  have 
taken,  had  she  or  they  been  then  in  being;  and  at  the  decease  of  any  ol 
the  said  devisees  who  shall  have  taken  as  aloresaid,  for  the  term  ot  his, 
her  or  their  natural  lite,  I  give  and  devise  the  s^are  so  given  and  taken, 
as  atoresaid  intended,  to  the  issue  oi  such  devisee  so  dying,  share  and 
share  alike,  for  their  natural  lives  respectively;  and  again,  at  the  death 
ot  the  isbue  last  aforesaid,  or  any  of  them,  I  further  give  and  devi«=e  the 
respective  share  or  estate  ol  the  said  issue,  or  any  of  them  so  dying,  to 
issue  of  such  issue,  or  any  of  them,  share  and  share  alike,  lor  the  term 
of  their  natural  lives,  and  in  this  manner  down  in  entailment,  as  lar  as 
may  be  allowed  by  the  statute,  in  such  cases  made  and  provided." 

The  testator  died  August  21,  1849,  and  his  will  Aas  afterward 
admitted  to  probate  in  the  proper  court.  At  tbe  time  of  his  death  three 
children  of  his  sister,  Nancy  Wilson,  were  living,  viz:  Nancy  Wilson, 
William  Wilson  and  Jane  McNeely,  all  residing  in  Ireland.  On  March 
18,  1849,  one  of  the  children  of  the  testator's  sister,  Nancy  Wilson, 
died,  leaving  a  natural  child ^  whose  reported  name  was  Mary  Ann  Rob- 
inson, and  who  atterward  intermarried  with  Hugh  A.  Gibson,  the  plain- 
tiff. William  Wilson,  the  nephew  of  the  testator,  died  March  18,  1850, 
leaving  an  only  child,  Mary  Ann  Wilson,  who  died  in  January,  1865, 
leaving  neither  lather,  mother,  brother,  sister  nor  child,  and  the  next  ol 
kin  were  the  descendants  of  Nancy  Wilson,  sister  of  Stitt.  The  other 
niece  ol  testator,  Jane  McNeely,  formerly  Jane  Wilson,  is  now  alive  hav- 
ing intermarried  with  William  McNeely,  one  of  the  defendants,  and  is 
the  mother  of  eight  children,  now  living. 

The  statute  of  Ohio,  restricting  the  entailment  of  real  estate,  which 
took  effect  on  June  1,  1812,  [2  Chase  762;  Sec.  4200,  Rev.  Stat.]  see 
Sec.  365,  was  in  force,  when  the  testator  died.  It  provided  that  all 
estates  given  in  tail,  shall  be  and  remain  an  absolute  estate  in  fee  simple, 
to  the  issue  ot  the  first  devisee  in  tail. 

The  plaintiffs,  Hugh  Gibson  and  Mary  Ann,  his  wife,  who  is  the 
natural  child  ot  the  daughter  of  Nancy  Wilson,  claim  to  recover  for  her 
one-third  of  the  estate  devised,  as  the  issue  of  her  mother,  and  one-half 
of  the  estate  devised  to  Wm.  Wilson,  and  which  passed  to  his  daughter 
at  his  death.  The  daughter  being  dead,  her  portion  of  the  property,  it 
is  claimed,  is  to  be  divided  between  Gibson's  wife  and  Jane  McNeely. 

Warner  M.  Bateman,  and  Worthington  &  Matthews,  tor  plaintiffs. 

Stephen  Clark,  lor  delendants. 

Ghoi<son,  J. 

A  preliminary  question  made  in  the  case,  is  as  to  the  eftect  of  a 
former  judgment  ot  this  court.  It  is  claimed  by  the  defendants  to  be  a 
bar.  We  have  before  decided  this  point  in  general  term;  and,  «vhile  it 
can  not  be  considered  as  entirely  Iree  from  difficulty,  on  a  re-examina- 
tion, we  find  no  reason  to  change  the  opinion  then  expressed.     Looking 
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at  the  frame  and  scope  of  the  pleadings,  and  the  character  of  the  parties 
in  the  former  case,  we  do  not  think  the  judgment  in  that  case  amounts 
to  a  bar  to  the  prosecution  of  this  suit.  The  former  action  was,  sub- 
stantially, against  a  trustee  for  a  settlement  and  declaration  of  rights 
ander  the  trust.  This  is  an  action  to  recover  real  estate  upon  a  strict 
legal  title.  It  would  be  unjust  under  the  circumstances,  and  we  think 
the  law  does  not  require  us  to  give  to  the  judgment  in  the  former  action 
the  effect  which  has  been  claimed. 

The  tirst  question  proper  to  be  examined  upon  the  merits  of  this 
case,  is  whether,  according  to   the  statute  of   descents,    a   bastard   is 
capable  of   inheriting,  or  of   transmitting   inheritance  from  collateral 
kindred  of  the  mother?     The  terms  of  our  statute {3  Chase  1789,  Sec. 
12;  Sec.  4174,  Rev.  Stat.],  as  they  Stood  at  the  time  of  the  decision  in 
Little  V.  Lake,  8  Ohio,  289,  were  as  follows:  '* Bastards  shall  be  capable 
of  inheriting,  or  of  transmitting  inheritance  on  the  part  of  their  mother, 
in  like  manner  as  il  they  had  been  born  in  lawful  wedlock.''  It  was  said 
in  that  case,  **What  interpretation  shall  be  given  to  these  words — on  the 
pari  of  the  mother  f    The  counsel  for  the  deiendants  would  contend  that 
it  means  from,-  or   through  the  mother;  tliat    it  connects  the  bastard 
throagh  her  collaterally  with  all  who  are  of  her  blood.  But  the  expression, 
*on  the  part  ol  the  mother,*  does  not  carry  the  mind  beyond  the  mother, 
unless  connected  with  words  of  more  comprehensive  meaning — such  as 
ancestors  on  the  patt  of  the  mother,  or  descendants  on  the  part  of  the 
mother.     The  words  ex  parte  materna^  have  an  established  legal  mean- 
ing, importing  only  lineal  descendants,  and  is  opposed  to  the  words  ex 
Unea  materna^  which  denote  a  capacity  ol  both  lineal  and  collateral  inher- 
itance."   The  court  then  cite  and  adopt  the  argument  of  the  Supreme 
Court  of  the  United  States,  in  Stevenson   v.  Sullivant,   18    U.    S.   (6 
WTheat.)  207,  in  which,  speaking  of  the  OJiio  statute,  it  is  said :     Before 
the  statute,  **the  current  of  inheritable  blood  was  stopped  in  its  passage 
from  and   through   the   mother,. so  as  to  prevent  the  descent  of  the 
mother's  property,  and  ot  the  property  of  her  ancestors,  either  to  her 
own  illegitimate  children,  or  to  their  legitimate  offspring.     The  object  of 
the  legislature  would  seem  to  have  been  to  remove  this  impediment  to 
the  transmission  of  inheritable  blood  from  the  bastard  in  the  descending 
line,  and   give   him  a  capacity  to   inherit   in   the   ascending   line,    and 
through  his  mother.     But  although  her  bastard  children  are  in  these 
respects  quasi  legitimate,  they  are,  nevertheless,  in  all  others  bastards, 
and  as  such,  they  have  and  can  have  neither  father,  brothers  nor  sisters. " 
It  was  therefore  decided  by  the  Supreme  Court  of  the  United  States,  that 
bastards  could  not  inherit  from  a  son  of  their  mother,  he  not  being  their 
brother  in  contemplation  of  la^.   And  our  Supreme  Court,  upon  the  same 
principle  of  construction,   in  the  case  of  Little  v.  Lake,  supra,  held, 
that  a  bastard  having  died,  leaving  an  estate,  and  his  mother  having  pre- 
viously died,  her  brothers  and  sisters  could  not  inherit  the  estate.     The 
court,  in  the  conclusion  of  its  opinion,  say,  that  to  authorize  such  an 
inheritance  the  addition  of  these  words  in  the  statute  would  be  neces- 
sary:    **If  she  he  dead,  it  shall  descend  to  the  relatives  on  the  part  ot 
the  mother,  as  if  the  intestate  had  been  legitimate."     Subsequently  the 
legislature  added  the  last  clause  to  the  section  of  the  statute  on  the  sub- 
ject, which,  it  will  be  seen,  is  almost  in  the  very  words  suggested  by  the 
Supreme  Court. 
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We  thus  have  an  express  decision  of  our  Supreme  Court,  sanctioned 
and  approved  by  the  legislature.  It  must  be  admitted,  that  if  the  tirst 
clause  of  the  section  gives  to  bastards  a  capacity  of  inheriting  from  the 
collateral  kindred  of  the  mother,  the  last  clause  would  be  rendered 
senseless  and  unmeaning.  It  also  lollows  that  to  allow  a  collateral 
inheritance  in  any  other  instance  than  that  provided  by  that  clause, 
would  oflend  against  the  rule  that  expressio  unius  est  exclusio  alierius. 
That  clause  aUows  a  descent  Irom  the  bastard  to  the  relatives  oi  the 
mother,  and  not  a  descent  from  those  relatives  through  the  mother  to 
the  bastard. 

In  the  recent  case  of  Lewis  v.  Eustler,  4  Ohio  St.  354,  the  judge 
who  delivers  the  opinion  ol  the  court,  speaking  for  himself,  individu- 
ally, expresses  dissatisfaction  with  •the  construction  given  to  the  statute 
in  the  case  of  Little  v.  Lake,  supra^  and  Stevenson  v.  Sullivant,  supra. 
But  it  is  quite  clear,  that  the  case  of  Lewis  v.  Bustler,  supra,  does  not 
overrule  or  profess  to  overrule  the  case  of  Little  v.  Lake,  supra^  and  we 
must  confess  that,  sanctioned  as  the  latter  case  is  by  legislative  action, 
we  can  not  conceive  how  any  court,  even  that  of  the  last  resort,  could 
undertake  to  overrule  it.     Upon  us,  it  is  certainly  obligatory. 

The  next  question  is,  as  to  the  construction  of  the  words  '*issue" 
or  **children'*  occurring  in  a  will.  It  is  conceded  that,  independent  ot 
any  chanj^e  of  policy  indicated  by  statutory  enactment,  such  words  must 
be  construed  to  mean  lawful  issue  or  lawful  children.  Indeed,  the 
authorities  upon  this  point  are  uniform  and  unanswerable.  It  is  only 
hoped  to  escape  their  eftect  by  showing  that  with  a  change  in  the  policy 
ol  tlie  law  on  the  subject  must  come  a  change  of  the  rule  of  construc- 
tion; and  we  might  admit  that,  if  the  policy  ot  the  law  in  this  respect 
were  wholly  changed,  and  instead  of  the  rule,  that  liberi  sunt  quos 
nuptiae  demons  Iran  f,  the  wordi'children*'  was  directed,  as  to  descent  and 
distribution,  to  include  all  who  were  children,  in  fact,  without  regard 
to  their  being  born  in  wedlock,  then  there  should  be  a  corresponding 
change  in  the  rule  ol  construction.  But  if  the  law  be  only  changed  to  a 
limited  and  definite  extent,  why  should  the  change  in  the  rule  of  con- 
struction be  any  greater  ?  If  a  bastard  can  not  inherit  irom  a  collateral 
relative  ol  the  mother  as  her  child,  why  should  he  in  the  will  ot  that 
relative  be  regarded  as  a  child  ?  If  he  can  not  represent  the  mother  in 
taking  the  estate  of  the  collateral  relative  by  descent,  why  should  such 
a  representation  be  allowed  in  a  devise  to  the  issue  or  children  of  the 
mother  ? 

It  scarcely  becomes  us,  upon  a  question  which  appears  to  be  con- 
cluded by  judicial  precedent  and  legislative  enactment,  to  speak  of  the 
bearing  upon  it  ot  considerations  ot  policy.  But  it  might  be  urged  that 
there  are  strong  reasons  why  neither  legislative  enactment  nor  the  rule 
ot  construction  should  embrace  the  case  of  illegitimate  children,  taking 
by  descent,  or  by  devise  under  a  general  description,  the  estate  of  col- 
lateral kindred  of  the  mother.  A  collateral  kinsman  of  the  mother, 
according  to  the  fixed  policy  of  our  laws,  has  the  option  ot  giving  his 
property  by  will,  or  of  allowing  it  to  descend  or  be  distributed  under  the 
provision  of  the  law;  and  the  law  in  its  rules  of  descent  and  distribution 
looks  so  well  to  the  probable  intent  of  an  onwer  of  property,  that  many 
have  been  induced  to  remark,  and  to  act  in  the  beliet,  that  the  law  makes 
for  a  man  as  good  a  will  as  he  can  make  for  himself. 
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Why  is  this  so  ?  Why  are  men  in  so  many  instances  content  that 
their  kindred  shall  take  their  property  in  the  mode  and  proportion^ 
directed  by  law  in  case  of  intestacy  ?  One  of  the  reasons,  undoubtedly,, 
must  be  that  those  kindred  are  known;  and  how  can  they  be  known,  as. 
a  general  rule,  except  through  the  operation  of  the  principle,  that  they 
are  children  whom  marriage  points  out  and  demonstrates  ?  li  any  other 
principle  were  to  prevail,  a  childless  decedent  might  be  surrounded  by- 
kindred,  such  as  cousins,  uncles  and  aunts,  among  whom  he  was  willing 
to  allow  his  property  to  be  divided  under  the  provisions  ol  the  law,  and 
therefore  retrained  from  making  a  will,  and  his  expectations  might  be 
deleated  by  the  coming  forward,  alter  his  death,  ol  an  illegitimate 
descendant  of  a  sister,  whose  very  existence  was  unknown  to  him,  and 
might  have  been  purposely  concealed. 

It  has  been  remarked  that  the  wisdom  of  ancient  rules  of  law  is 
never  fully  appreciated  until  an  attempt  is  made  to  change  them,  and  it 
is  a  well  settled  principle  that  they  are  not  to  be  considered  as  changed 
by  the  innovation  of  legislation,  any  further  than  the  express  language 
of  such  legislation  fairly  constiued  may  require. 

The  application  ot  these  principles  to  the  present  case  disposes  of 
any  claim  of  the  plaintiff  under  the  will  of  Samuel  Stitt.  The  plaintiff, 
Mary  Ann  Gibson,  is  the  illegitimate  daughter  of  Nancy  Wilson,  but  she 
can  not  be  regarded  as  the  issue  of  Nancy  Wilson,  according  to  the 
intention  of  the  testator.  In  like  manner  it  the  fee  of  any  part  of  the 
property  devised  by  that  will  became  vested  in  the  child  of  William 
Wilson,  who  has  died  without  issue,  the  plaintifl,  Mary  Ann  Gibson, 
can  not  inherit  any  part  of  the  estate  of  that  child.  The  only  claim 
which  can  be  sustained  by  the  plaintiff  is  as  heir-at-law  to  her  mother, 
Nancy  Wilson,  by  a  direct  inheritance.  So  far  as  any  estate  of  inherit- 
ance became  vested  in  Nancy  Wilson,  to  be  transmitted  according  to 
the  statute  of  descents,  by  that  estate  Mary  Ann  Gibson  may  take, 
aotwithstanding  her  illegitimacy,  for  such  is  the  provision  ot  the 
statute.  This  leads  to  another  inquiry — is  there  any  such  estate  ?  "  If 
there  be  any  such  estate,  it  must  have  been  devised  by  the  will  of 
Samuel  Stitt  to  Nancy  Wilson,  the  mother,  or  have  descended  to  her 
from  Samuel  Stitt,  as  an  estate  not  devised  by  his  last  will,  and  as  to 
which  he  died  intestate. 

It  is  not  and  can  not  be  claimed  that  the  will  of  Samuel  Stitt,  by 
any  direct  devise,  conveyed  any  estate  in  fee  simple  to  Nancy  Wilson. 
Under  that  will  she  tgok  either  an  estate  for  life  or  an  estate  in  tail.  To 
determine  which,  the  intention  of  the  testator,  as  expressed  in  his  will, 
is  to  be  ascertained,  and  that  intention  must  govern.  King  v.  Beck,  15 
Ohio  559,  5(51. 

It  will  be  seen  from  the  clause  containing  tfie  devise  to  Nancy  Wil- 
son, that  the  testator  makes  express  reference  to  the  statute  regulating 
entails,  and  it  is  entirely  proper,  for  the  purpose  ot  ascertaining  his 
intention,  so  to  regard  that  clause  of  his  will,  as  if  that  statute  had  been 
embodied  in  words.  He  clearly  manifests  an  intention  to  restrain  the 
alieuation  of  the  property  devised  so  long  as  that  statute  will  permit. 
Reuses  words  sufficient  to  create  an  estate  for  life,  or  an  estate  tail,  and 
if  his  general  intention  requires  an  estate  for  life,  and  this  is  permitted 
by  the  rules  of  law,  why  should  not  the  intention  prevail  ?  That  it  shall 
so  prevail  in  such  a  case,  has  been  held  by  our  Supreme  Court.  King 
V.  Beck,  supra.     It  was  certainly  competent  for  the  testator  to  vest  the 
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estate  tail  either  in  the  children  of  his  sister  Nancy  or  in  their  issue, 
and  his  intention,  as  shown  in  the  ::lause,  very  clearly  requires  that  the 
latter  should  be  the  first  donees  in  tail.  The  result  ot  this  construction 
is,  that  Nancy^  Wilson,  the  mother  ot  the  plaintifl,  Mary  Ann  Gibson, 
took  only  an  estate  ior  life,  and  consequently  no  estate  ^^f  inheritance 
was  vested  in  the  mother  by  the  will  ol  Stitt,  which  the  daughter  could 
inherit. 

In  this  view  it  is  unnecessary  to  decide,  whether,  had  an  estate  in  tail 
been  vested  in  Nancy  Wilson,  the  mother,  her  illegitimate  daughter 
could  be  issue  in  tail.  It  is,  perhaps,  a  matter  of  doubt,  whether  the 
issue  in  tail  is  not  to  be  considered  as  a  purchaser  taking  per  formam 
danit  and  whether  the  statute  o)  descents  in  allowing  a  descent  Irom  the 
mother  to  illegitimate  children  extends  to  such  a  case. 

The  remaining  inquiry  is,  whether  any  part  of  the  estate  of  Samuel 
Stitt  descended  to  Nancy  Wilson,  the  mother  ol  Mary  Ann  Gibson?  If 
there  be  any  such  estate,  then,  the  daughter,  though  illegitimate,  is 
entitled  to  recover  it,  as  the  heir-at-law  of  her  mother. 

If  Samuel  Stitt,  by  the  sixth  clause  of  his  will,  only  conveyed 
estates  in  tail  to  the  issue  of  the  children  ot  his  sister  Nancy,  and  there 
was  no  issue,  or  any  ot  the  donees  in  tail  have  died,  without  issue,  then 
the  fee  did  not  become  vested,  as  required  by  the  statute;  and  unless 
it  can  be  shown  that  according  to  the  provisions  of  the  will  there  were 
cross  remainders  between  the  donees  in  tail,  there  must  be  a  claim  on 
the  part  ot  the  heirs-at-law  of  Samuel  Stitt.  **An  estate  tail  is  viewed 
as  carved  out  ot  the  inheritance,  like  any  other  particular  estate,  and 
upon  its  expiring  by  limitation,  the  donor  or  his  heirs  re-enter  like  any 
other  reversioners."     1  Hilliard  on  Real  Prop.  94. 

There  are  no  words  in  the  will  of  Samuel  Stitt  from  which  an 
intention  to  create  cross  remainders  between  the  donees  in  tail  can  be 
inferred.  Upon  his  death  the  estate  became  vested  in  the  children  of 
Nancy,  then  living,  for  life,  remainder  to  the  issue  of  those  children  in 
tail.  There  is  a  provision  that  if  any  of  the  children  living  when  the  will 
is  made,  die  without  issue,  the  surviving  children  shall  take;  but  by  no 
reasonable  construction  can  such  a  provision  be  made  to  operate  after  his 
death. 

The  estate  in  tail  carved  out  of  the  inheritance  by  the  will  ot  Samuel 
Stitt  was  divided  into  three  portions.  One  was  given  to  the  issue  ot 
Nancy  Wilson,  one  to  the  issue  of  William  Wilson,  and  one  to  the  issue 
ot  Jane  McNeely.  The  first  has  reverted  for  want  ot  any  issue;  the 
second  by  the  death  of  the  first  donee  in  tail,  the  third  is  in  the  posses- 
sion of  the  tenant  tor  life,  who  has  issue,  which  issue  will  be  the  first 
donee  in  tail,  and  whether  that  reverts  will  depend  on  the  contingency 
of  the  estate  vesting  in  issue  of  such  donee  in  tail.  Should  it  so  vest,  it 
will  become  a  tee  under  the  statute,  and  the  reversion  will  be  gone. 

It  so  happens  that  the  heirs-at-law  ot  Samuel  Stitt  were  the  three 
children  of  his  sister  Nancy.  But  their  rights  as  heirs-at-law,  and  as 
devisees  under  the  will,  should  not  be  confounded.  Their  claim-,  or  the 
claims  ot  their  heirs,  as  reversioners,  should  be  determined  just  as  if 
they  were  not  devisees.  It  would  have  b  een  competent  ior  Nancy  Wil- 
son, or  William  Wilson,  to  have  conveyed  her  or  his  reversionary 
interest  to  a  stranger.  Mary  Ann  Gibson,  the  plaintiff,  is  made  by  the 
statute  of  descents,  heir  of  her  mother,  as  to  property  vested  in  the 
mother,  and  is  thus  entitled  to  the  reversionary  interest  which  descended 
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to  her  mother  upon  the  death  oi  Samuel  Stitt.  But  she  takes  just  so 
mach  and  no  more  as  was  vested  in  the  mother,  and  what  the  mother 
might  have  conveyed  to  a  stranger. 

What  was  lelt  of  the  inheritance  after  the  estates  lor  life  and  in  tail 
were  carved  out,  descended  to  the  three  children  of  Nancy  Stitt,  and 
each  had  an  equal  reversionary  interest  in  the  whole  estate  and  property, 
and  in  every  part  of  it.  When,  therefore,  the  particular  estate  in  any 
part  or  portion  of  that  property  expired  by  limitation,  each  of  the  heirs 
or  those  representing  their  interest,  became  entitled  to  an  equal  share  in 
such  part  or  portion.  The  particular  estate  has  Jailed  in  two-thirds  ol 
the  estate  or  property.  Ol  this  Mary  Ann  Gibson  is  entitled  to  one- 
third  ol  the  two-thirds,  or  two-ninths.  II  it  should  happen  that  the 
particular  estate  in  the  other  portion  should  fail,  as  by  the  death  of  Jane 
McNeely  without  issue,  or  the  death  of  her  children  without  issue,  then 
Mary  Ann  Gibson  will  become  entitled  to  another  ninth,  making  a  full  one- 
third  of  tUe  whole,  the  full  share  which  vested  as  a  reversionary  interest 
in  her  mother.  As  she  will  become  entitled  to  this  interest  in  the  con- 
tingencjp  stated,  the  conclusion  follows  that  she  can  not  now  take  more 
than  two-ninths.  To  give  her  more  would  be  to  allow  her  ^o  inherit 
through  her  mother  from  the  deceased  child  of  William  Wilson,  which, 
as  has  been  shown,  the  law  does  not  permit. 

The  result  of  the  views  which  have  been  stated  is,  that  the  plaintiffs 
are  entitled  to  recover  two-ninths  of  the  property  described  in  the 
petition  and  no  more.  The  judgment,  therelore,  will  be  for  the  recovery 
of  an  undivided  interest  to  that  extent. 

Judgment  for  two-ninths  of  the  property  in  fee. 


DOMICILE-  ATTACHMENT.  2  dis. 

100. 

[Special  Term,  May,  1868.] 
*JOHN   EgAN  V.  LUMSDEN  &  McGoVBRN. 

1.  Absence  from  one's  home  for  years,  where  the  party  left  with  the  intention  to 

return,  if  in  the  meanwhile,  that  intention  to  return  is  not  destroyed  by  some 
unequivocal  act  signifying  a  purpose  to  change  the  domicile,  does  not  defeat 
this  right  to  claim  his  former  lesidence,  as  if  it  bad  never  been  interrupted  by 
his  absence.  On  no  other  principle  would  it  be  secured  to  officers  in  the  army 
and  the  navy,  on  duty;  public  officials  abroad,  and  travelers  in  foreign  parts,  to 
enjoy  on  their  return  the  privilege  of  voting  where  they  had  always  resided,  or 
claim  the  protection  of  their  property  from  unlawful  seizure  in  their  absence. 

2.  The  court  will  require  the  party  who  pursues  an  extraordinary  remedy  whether 

by  attachment  or  injunction,  to  make  out  a  clear  case  to  authorize  judicial 
interference. 

3.  If  the  affidavit  in  attachment  sets  forth  no  legal  ground  to  sustain  the  process ; 

or,  if  the  facts  stated  are  untrue,  it  is  the  duty  of  the  court  upon  inspeciing  the 
affidavit  in  the  one  case,  and  after  hearing  the  testimony  of  the  defendant  in 
the  other,  to  dismiss  the  order ;  and  this  is  the  right  ol  the  defendant  which 
continues  without  limitation  or  qualification  until  tinal  judgment. 

*  Followed,  on  the  question  that  when  a  party  pursues  an  extraordinary 
^einedy,  the  court  will  require  a  clear  case  to  be  shown.  Bank  v.  Bethel,  1  Dec.  234. 
The  doctrine  that  domicile  is  not  destroyed  by  absence  with  intention  to  return 
unless  by  some  unequivocal  act  to  contrary  is  recognized  in  Smith  v.  Dalton,  1  C. 
S.C.153. 
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4.  And  it  would,  tbereforei  seem,  that  if  no  jurisdiction  attached  by  a  failure  to 

comply  with  the  code,  or  a  false  representation  of  a  fact,  without  which  the 
order  could  not  issue,  all  subsequent  steps  are  ulike  unauthorized.  If  there  is 
no  legal  power  to  attach,  there  can  be  no  legal  right  to  take  a  bond  from  the 
debtor,  and,  for  the  same  reason  there  can  be  nothing  predicated  upon  the  fact 
that  it  was  given  to  estop  the  defendant  from  the  ordinary  privilege  of  moving 
the  court  to  dismiss  the  process.  It  is  a  proceeding  in  tetn^  and  the  debtor 
only  comes  in  to  save  his  property ;  it  is  not  a  case  where  there  can  be  any 
such  thing  as  a  technical  appearance.  The  object  to  be  attained  by  the  debtor 
in  releasing  the  property  from  seizure,  is  the  immediate  possession  of  his  per- 
sonal  chattels,  or  the  removal  of  any  lien  upon  his  estate,  to  prevent  his 
ordinary  business  being  interrupted,  and  save  the  expense  necessarily  attend- 
ing the  storage  of  the  articles,  as  well  as  the  injury  they  might  sustain  by 
removal,  etc. 

5.  The  order  of  attachment  is  now  only  a  provisional  remedy,  to  be  allowed  after 

the  suit  is  commenced,  and  thenceforward,  at  any  time,  until  judgment  is 
entered ;  and  the  act  of  receiving  security  as  an  equivalent  for  the  property 
attached,  is  ministerial  rather  than  judicial. 

6.  When   the  defendant  is  a  non-resident,  and  can  not  be  reached  by  process,  the 

order  of  attachment,  when  executed  by  the  seizure  of  property,  alone,  gives  the 
court  jurisdiction. 

7.  If  the  court  has  not  obtained  jurisdiction  in  the  mode  authorized  by  the  statute 

the  appearance  of  the  debtor,  even  can  not  be  construed  to  affix  the  right  of  a 
creditor  to  his  provisional  remedy ;  it  can  only  be  an  admission  of  service  ia 
the  action.    Consent  never  confers  jurisdiction,  though  it  may  take  it  away. 

On  motion  to  dismiss  an  attachment. 

W.  C.  McDowell,  lor  plaintiti. 

Tilden,  Rairden  &  Kittredge,  for*defendants. 

Storer,  J. 

An  order  of  attachment  has  issued  upon  the  affidavit  of  one  of  the 
defendants,  who  assumes  to  be  the  plaintiff's  agent  ''that  the  other 
defendant  is  a  non-resident. '*  It  was  sued  out  in  term  time,  and,  on 
the  day  it  was  issued,  the  defendant,  Lumsden,  appeared  in  court,  and 
gave  the  undertaking  lequiied  by  Sec.  212  [Sec.  5545,  Rev.  Stat.]  of  the 
code,  whereupon  the  property  of  the  defendant  was  discharged. 

The  motion,  now  belore  us,  is  made  on  the  ground  that  the  delend- 
ant  was  not  a  non-resident,  when  the  attachment  issued. 

It  is  objected  that  it  is  now  too  late  lor  the  defendant  to  make  this 
motion,  because  he  has  appeared  to  the  action,  and  acknowledged  the 
jurisdiction  of  this  court,  by  obtaining  a  return  of  the  property  attached, 
in  the  mode  provided  by  the  code. 

If  the  proposition  is  true,  the  defendant's  motion  can  not  be  sustained. 

Section  212  of  the  code  provides:  **If  the  defendant,  or  other  person 
on  his  behalf,  at  any  time  before  judgment,  cause  an  undertaking  to  be 
executed  to  the  plaintifl,  by  one  or  more  sureties,  resident  jn  the  county, 
to  be  approved  of  by  th^  court,  in  double  the  amount  of  the  plantifl's 
claim,  as  stated  in  his  affidavit,  to  the  effect  that  the  defendant  shall 
perform  the  judgment  of  the  court,  the  attachment  in  such  action  shall 
be  discharged,  and  restitution  made  of  any  property  taken  under  it.  or 
the  proceeds  thereof.  Such  undertaking  shall  also  discharge  the  liability 
of  a  garnishee,  in  such  action,  for  any  property  of  the  defendant  in  his 
hands.'' 

Section  213  [wSec.  5546,  Rev.  Stat.]  declares  that  **the  undertaking 
mentioned  in  the  last  section  may,  in  vacation,  be  executed  in  the  pres- 
ence of  the  sheriff,  having  the  order  of  attachment  in  his  hands,  or  after 
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the  return  of  the  order,  before  the  clerk,  with  the  same  effect  as  it  ex- 
ecuted in  court ;  the  sureties  in  either  case  can  be  approved  by  the  officer 
before  whom  the  undertaking  is  executed.'* 

A  comparison  of  these  sections  very  clearly  shows  the  act  of  receiv- 
ing security  as  an  equivalent  lor  the  property  attached;  it  is  ministerial 
rather  than  judicial.  It  may  be  performed  by  the  sheriff,  thtt  clerk  or 
the  court.  The  return  of  the  attachment  is  thereby  ellected,  and  all 
the  rights  secured  to  the  plaintiff  by  this  seizure  saved;  while  the 
defendant  remains  in  the  possession  ol  his  property. 

Before  the  code  the  process  ot  attachment,  whether  against  a  non- 
resident or  absconding  debtor,  was  an  original  action,  instituted  not  tor 
the  benefit  of  the  single  creditor,  but  lor  all  who  were  disposed  to  avail 
themselves  of  the  particular  remedy.  It  was,  however,  a  mode  only 
to  compel  the  appearance  ol  the  defendant  when  no  service  could  be 
made  upon  him  in  the  ordinary  way.  Hence  the  property  was  dis- 
charged by  filing  special  bail,  whereby  the  parties  were  placed  in  the 
same  situation  as  creditors  and  debtors  would  be,  where  a  capias  or  a 
snmmons  had  been  served. 

Our  present  remedy  is  pect^iar.  It  has  no  analogy  to  any  that  bas 
hitherto  prevailed  in  Ohio.  We  suppose  it  was  adopted  by  the  legis- 
lature to  aflord  relief  long  denied  in  a  class  of  cases  df^manding  the 
application  ol  a  more  stringent  mode  of  securing  the  rights  of  creditors. 
But  we  must«  nevertheless,  so  guard  it  as  to  give  a  sensible  construc- 
tion to  the  law,  and  prevent,  if  possible,  every  species  ot  injustice  that 
might  lollow  from  the  improvident  or  hasty  conduct  ot  the  creditors. 

Instead  ot  the  former  proceeding  of  an  independent  action,  the 
order  ot  attachment  is  now  only  a  provisional  rjemedy  to  be  allowed  after 
the  suit  is  commenced,  and  thenceforward  at  any  time  until  judgment 
is  entered.  Hence  the  order  ol  attachment  may  be  dismissed,  and  in 
most  cases  the  action  still  remains;  as  the  deienaant,  except  in  the 
case  of  non-residence,  is  usually  served  with  the  summons  that  lollows 
the  filing  ol  the  petition. 

Where  the  defendant,  however,  is  a  non-resident,  and  can  not  be 
reached  by  process,  the  order  of  attachment,  when  executed  by  the 
seizure  ot  property,  alone  gives  us  jurisdiction;  else  the  debtor  would 
never  have  his  day  in  court,  and  constructive  notice  by  publication  be 
substituted  for  personal  service,  or  leaving  a  copy  at  the  rc^sidence  ot 
the  defendant,  as  is  required  in  ordinary  cases;  and  thus  the  foreign 
debtor  would  be  practically  outlawed. 

We  apprehend,  it  the  affidavit  upon  which  the  order  ot  attachment 
issued,  sets  forth  no  legal  ground  to  sustain  the  process,  or  if  the  facta 
stated  are  untrue,  it  is  the  duty  of  the  cotirt  upon  inspecting  the  affidavit, 
in  the  one  case,  and  alter  hearing  the  testitnony  ol  the  defendant  in  the 
other,  to  dismiss  the  order.  This  seems  to  us  to  be  imperative,  as  the 
right  of  the  defendant  by  Sec.  228  and  229.  [Sees.  5562  and  5563,  Rev. 
Stat.]  of  the  code,  and  continues  until  final  judgment  without  any  limita- 
tion or  qualification  as  to  time,  or  by  reason  of  any  intermediate  step 
that  may  have  t)een  taken  in  the  cause. 

It  would  seem  to  follow  as  a  necessary  consequence,  that  if  no  juris- 
diction attached,  by  a  iailure  to  comply  with  the  code,  or  a  false  repre- 
sentation of  a  fact,  without  which  the  order  could  not  issue,  all  subse- 
quent steps  are  alike  unauthorized.  It  can  not,  we  think,  be  seriously 
daimed,  il  there  is  no  legal  power  to  attach,   there  can  be   any   legal. 
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right  to  take  a  bond  from  the  debtor ;  and  lor  the  same  reason,  there  can 
be  nothing  predicated  upon  the  fact  that  it  was  given  to  estop  the 
defendant  from  the  ordinary  privilege  of  moving  the  court  to  dismiss 
the  process. 

This  question,  has  been  decided  by  the  Supreme  Court  of  New  York 
where  the  point  directly  arose,  under  Sec.  58  and  Sec.  59,  of  their  code 
of  practice.  Thus  in  Caldwell  v.  Colgate,  7  Barb.  253,  it  was  held, 
** Where  an  attachment  issued  against  a  non-resident  debtor,  on  affida- 
vits which  were  insufficient  to  confer  jurisdiction  on  the  officer  issuing 
it,  and  after  a  levy  made  on  property  by  the  sheriflF,  the  debtor  procured 
its  release  by  executing  a  bond  with  sureties,  conditioned,  as  lequired  by 
the  statute,  the  bond  is  void  in  law,  and  the  debtor,  when  sued  upon  the 
bond,  is  not  estopped  from  setting  up  the  invalidity  of  such  bond,  on  the 
ground  the  proceedings  under  which  the  property  was  seized,  were  void." 

So  also  in  the  matter  of  Faulknef,  4  Hill,  598,  Bronson,  judge,  said: 
**This  was  not  a  proceeding  in  personam^  or  an  action  where  a  voluntary 
appearance  would  be  sufficient  to  confer  jurisdiction  over  the  person, 
though  not  regularly  served  with  process;  it  was  a  proceeding  in  rem^ 
and  the  debtor  only  came  in  to  savethis  property.  It  was  not  a  case 
where  there  could  be  any  such  thing  as  a  technical  appearance.'* 

So  in  14  La.  Rep.  82.  The  defendant  gave  bond  with  a  view  to  be 
restored  to  the  possession  of  the  property  attached  in  pursuance  of  the 
code  ot  that  state,  and  aftertvard  obtained  a  rule  upon  the  plaintiff  to 
show  cause  why  the  attachment  should  not  be  dismissed,  on  the  ground 
that  it  has  been  obtained  on  a  false  allegation.  The  court  held  '*the 
proceeding  was  appropriate,  as  it  was  necessary  to  release  the  obligor, 
and  his  surety,  from  the.  bond  given  to  regain  the  possession,  and  there 
was  no  estoppel.**     See,  also,  Quine  v.  Mayes,  2  Rob.  La.  510. 

These  adjudications,  to  our  apprehension,  so  fully  confirm  the 
principle  we  have  referred  to,  that  further  argument  is  foreclosed. 

But  we  are  referred  to  Harper  v.  Bell,  2  Bibb.  221;  Payne  v.  Snell,  3 
Mo.  409;  Wharton  v.  Conger,  9  Smed.  &  M.  510.  None  of  these  cases 
impugn  the  doctrine  we  have  ]  resented.  They  are  but  imperfect  dicta, 
pronounced  upon  diderent  states  of  fact,  and  under  a  difierent  rule  of 
procedure. 

We  suppose  the  object  to  be  obtained  by  the  debtor,  in  discharging 
the  attachment,  or,  to  speak  more  particularly,  in  releasing  the  property 
from  seizure,  is  the  immediate  po.ssession  of  his  personal  chattels,  or 
the  removal  of  any  lien  upon  his  estate,  to  prevent  his  ordinary  business 
being  interrupted  and  save  the  expense,  necessarily  attending  the 
storage  of  the  articles  levied  on,  as  well  as  all  the  injury  they  might 
sustain  by  removal,  repacking  and  expressage.  The  legislature  could 
not  have  intended  to  furnish  the  debtor  with  the  means  by  which  he 
could  prevent  great  loss  to  his  property,  while  at  the  same  time  the 
adoption  ot  the  remedy  offered  should  preclude  him  from  contesting  the 
creditor's  right  to  sustain  an  attachment.  If  the  law  could  be  supposed 
to  have  so  intended,  then  the  unlawful  attempt  of  a  creditpr  to  reach 
his  debtor,  by  resort  to  the  extraordinary  process  of  attachment  could 
never  be  challenged,  should  the  debtor  have  given  security  to  the  sheriff, 
the  clerk  or  the  court,  under  Sees.  212  and  213  of  the  code. 

We  do  not  so  understand  the  law,  and  must,  therefore,  hold  that 
the  defendant  is  not  precluded  by  any  step  he  has  taken  in  this  cause, 
from  the  right  to  set  aside  the  order  of  attachment. 
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The  plaintiff's  affidavit  of  non-residence  is  expressly  denied  by  the 
defendant  in  every  material  part.  Other  testimony  has  been  read  to 
support  the  allegations  of  both  parties,  which  we  have  caret uUy  consid- 
ered. We  have  been  enabled  to  gleam  from  the  mass,  the  following 
facts: 

First.  It  is  fully  proved  that  Lumsden^  the  defendant,  has  trans- 
acted a  mercantile  business  for  the  last  twenty  years  in  the  city  of  Cin- 
cinnati. 

Second.  That  he  is  unmarried,  and  has  during  the  last  five  years 
spent  much  of  his  time  in  New  York,  Chicago,  and  Milwaukee,  claim- 
ing, meanwhile,  that  Cincinnati  was  his  permanent  residence. 

Third.  At  the  time  the  order  ot  attachment  was  issued,  he 
occupied  a  store  in  this  city,  where  he  was  daily  engaged  in  his  vpca- 
tion,  reluming  each  night  to  the  city  ot  Covington,  Kentucky,  where 
he  had  taken  temporary  boarding  in  the  lamily  of  his  sister. 

Fourth.  That  several  of  his  acquaintances  understood  him  to  make 
his  home  in  Milvvaukee,  while  those  who  were  most  intimate  with  him, 
were  not  so  advised. 

Fifth.  That  he  has  always  resided  in  Cincinnati,  during  the  whole 
period  he  has  been  engaged  in  business  here. 

Sixth.  That  he  was  in  Cincinnati  when  the  sheriff  levied  the  order 
of  attachment  on  his  property,  and  was  regularly  served  with  the  pro- 
cess ot  subpoena,  which  always  issues  under  the  code  when  the  action  is 
commenced  by  filing  a  petition. 

With  this  evidence  before  us,  we  cannot  arrive  at  any  other  conclu- 
sion than  that  the  defendant  was  a  resident  of  Ohio  within  the  meaning 
of  the  statute,  at  the  time  the  order  of  attachment  issued;  and  there 
was  no  ground  then  existing,  upon  which  the  plaintiff  could  rely  to  sus- 
tain the  course  he  has  pursued. 

It  has  ever  been  the  policy  of  our  court  to  require  the  party  who 
parsues  an  extraordinary  remedy,  whether  by  attachment  or  injunction, 
to  make  out  a  clear  case,  to  authorize  judicial  interference.  So  far, 
indeed,  has  this  idea  been  carried,  that  in  the  case  of  Hartshorn  v.  Wil- 
son, 2  Ohio.  27,  28,  decided  more  than  thirty  years  ago,  it  was  held, 
"the  residence  of  the  defendant  could  be  inquired  into,  on  certiorari 
from  a  Justice  of  the  peace,  to  ascertain  whether  that  officer  had  juris- 
diction." 

Indeed,  there  is  a  wise  jealousy  to  be  exercised  where  a  creditor 
invokes,  belore  judgment,  the  power  to  interrupt  the  ordinary  business 
of  bis  debtor,  to  close  his  doors,  and  thus  publish  him  to  the  community 
as  a  bankrupt.  Too  much  rigor  cannot  be  used  in  scrutinizing  the  con- 
duct and  determining  the  motive  when  such  a  case  is  presented  for  our 
action. 

While  it  is  true,  the  injured  debtor  may  protect  himself  in  some 
degree,  by  a  resort  to  his  creditor's  bond,  any  measure  ot  damages, 
however  large,  may  yet  not  compensate  for  mercantile  credit  suspected, 
much  more  when  it  is  charged  to  be  forfeited  by  a  refusal  to  pay  an 
honest  debt. 

The  law  of  domicile  as  applicable  to  the  remedy  by  attachment 
against  a  non-resident  debtor,  is  very  carefully  examined  by  Mr.  Drake 
in  his  work  on  Attachments,  Ch.  3,  Sec.  80  to  Sec.  87,  where  the  cases 
are  cited  from  the  reports  ot  the  several  states.  The  result  of  the  doc- 
trine, undoubtedly,  is  that  absence  from  one's  home,  for  years,  when 
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the  party  left  with  the  intention  to  return,  it,  in  the  meanwhile,  that 
intention  to  return  is  not  destroyed  by  some  unequivocal  act,  signiTyin^ 
a  purpose  to  change  the  domicile,  does  not  defeat  this  right  to  claim  his 
former  residence,  as  if  it  had  never  been  interrupted  by  his  absence. 

On  no  other  principle  would  it  be  secured  to  officers  in  the  army 
and  navy  on  duty,  public.officials  abroad,  and  travelers  in  foreign  parts, 
to  enjoy  on  their  return  the  privilege  of  voting  where  they  had  always 
resided,  or  claim  the  protection  of  their  property  from  unlawful  seizure 
in  their  absence. 

Another  question  is  raised,  as  to  the  sufficiency  ot  the  jurat  to  the 
affidavit.  We  need  not  now  decide  it,  as  it  is  not  necessary  to  the  dis- 
position ot  this  cause.  We  must  be  permitted  to  say,  however,  it  is  an 
anomalous  proceeding,  where  one  defendant  appears  practically  as  the 
plaintiff,  though  the  action  is  in  the  name  of  another,  for  he  assumes 
the  responsibility  ot  the  action,  and  can  alone  be  liable  criminally^ 
should  the  affidavit  be  false. 

The  order  of  attachment  will  be  dissolved. 

Motion  granted. 


«  Dte.  TRUSTS—  FORECLOSURE. 

[Special  Term,   May,  1858.] 

Chas.  Goodman  et  al.  v.  Cincinnati  and  Chicago  Railroad  Co. 

1.  A  deed  of  trust  to  secure  the  payment  of  the  principal  and  interest  of  certain 

bonds,  provided  that  "  in  case  the  railroad  company  should  fail  to  pay  the 
principal,  or  any  part  thereof,  or  any  interest  on  said  bonds,  at  the  time  when 
the  same  may  become  due  and  payable,  after  sixty  days,  etc.,  the  trustees  may 
enter  and  take  possession  of  the  premises  and  have,  use  and  employ  the  same ; 
and  apply  the  proceeds  to  the  principal  and  interest  unpaid  ;  or  may  cause  the 
premises,  or  so  much  thereoi  as  may  be  necessary  to  pay  and  discharge  the 
principal  and  interest  iinpai(t,  to  be  sold,  and  appropriate  the  proceeds  to  the 
bonds  due,  principal  and  interest,"  etc. 

Held,  on  a  petition  filed  by  the  trustees,  that  so  much  of  the  premises  as  were 
necessary  would  be  ordered  to  be  sold,  to  pay  arrearages  of  interest,  though 
no  part  of  the  principal  of  the  bonds  had  as  yet  become  due. 

2.  Whenever  a  debt  is  payable  by  installments,  the  failure  to  pay  any  one  of  them 

will  authorize  a  foreclosure  and  sale. 

~     On  demurrer  to  petition.     Proceeding  to  loreclose  a  mortgage  to 
pay  interest  due  on  railroad  bonds. 

The  plaintiffs  are  the  trustees  ot  a  corporation,  formerly  known  by 
the  name  of  the  Western  Railroad  Company,  and  now  known  as  the 
Cincinnati  and  Chicago  Railroad  Company,  the  former  corporate  name 
having  been  changed  in  the  mode  required  by  law.  On  July  1,  1853, 
the  Western  Railroad  Company  conveyed  to  the  plaintiffs,  in  trust  lor 
the  purposes  declared  in  the  deed,  certain  real  estate,  situated  in  Cin- 
cinnati, and  valued  at  880,000,  to  secure  the  payment  ol  filty  bonds,  ot 
even  date,  therewith  issued  by  the  company  and  made  payable  to 
Charles  W.  Rockwell,  or  bearer,  for  one  thousand  dollars  each,  ten 
years  alter  their  date,  with  interest  thereon,  at  eight  per  cent,  payable 
semi-annually,  at  the  Ohio  Life  Insurance  and  Trust  Company,  New 
York.  The  deed  contains  the  usual  clauses,  vesting  the  title  to  the 
land   in  the  trustees,  to  hold  the  same  for  the  purposes  designed ;  that 
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Js,  "i«  C€ise  the  railroad  company  should  fail  to  pay  the  principal^  or  any 
part  thereot,  or  any  interest  on  said  bonds^  at  any  time  when  the  same 
4nay  become  due  and  payable  according  to  the  tenor  thereot,  when 
demanded,  then,  after  sixty  days  alter  such  default,  in  case  said  prin- 
-cipai  or  interest  shall  then  remain  unpaid,  upon  the  request  of  any  ot  the 
holders  to  the  said  bonds,  the  trustees  may  enter  and  take  possession  of 
all  or  any  part  ol  the  premises  conveyed,  and  have,  use  and  employ 
the  same,  making  all  needful  repairs;  alter  deducting  the  expenses  of 
sach  use  and  repairs,  to  apply  the  proceeds  to  the  principal,  and- interest 
nopaid;  or  the  trustees,  at  their  discretion  may,  or  on  the  written 
request  of  the  holders  of  at  least  one-half  the  bonds  then  unpaid,  and 
tmconverted  into  stock,  shall  cause  the  premises,  or  so  much  thereof  as 
^hall  be  necessary  to  pay  and  discharge  the  principal  and  interest  ol  all 
such  t)onds  as  mav  then  be  unpaid,  or  unconverted  into  stock,  as  afofe- 
said,  to  be  sold  at  public  auction,  after  thirty  days  notice,  with  full 
power  to  execute  to  the  purchaser  a  valid  conveyance  of  the  title,  and 
appropriate  the  proceeds  to  the  principal  and  interest  due  and  unpaid, 
as  well  as  the  expenses  of  the  trust;  and  retain  the  residue,  to  pay  any 
interest  or  principal  alterward  to  become  due  and  payable  on  any  of 
said  bonds."  It  was  also  stipulated  "that  until  default  shall  be  made, 
in  the  payment  of  interest  on  the  bonds,  as  the  same  shall  become  due 
and  payable,  or  of  the  principal,  when  the  same  shall  become  due,  the 
railroad  company  shall  retain  the  possession  ot  the  property,  use  and 
enjoy  the  same,  and  apply  to  their  own  benefit  the  rents  and  revenues, 
of  all  descriptions,  arising  from  the  same." 

The  bonds  were  all  ot  the  same  tenor,  with  coupons  attached  lor  the 
semi-annual  payments  of  interest  at  the  rate  stipulated. 

The  petition  sets  forth  that  there  is  an  arrear  of  interest  now  due 
of  $11,108.85,  which  the  detendants  are  unable  to  pay ;  and  the  additional 
sum  ot  52,000  will  soon  become  due,  and  that  the  holders  of  the  bonds 
have  demanded  ot  the  trustees  that  they  should  proceed  to  sell  tne  prop- 
erty conveyed  in  trust,  as  aforesaid,  as  well  for  the  payment  of  the  prin- 
cipal of  the  bonds  as  the  interest  due.  It  is  further  alleged  that  the 
taxes  on  the  property  have  not  been  paid,  and  the  same  has  been  sold 
therelor.  The  amount  of  taxes,  penalty,  and  interest  thereon,  and  the 
taxes  since  paid  by  the  purchaser,  will  make  up  nearly  the  sum  ol  S900, 
which  is  a  charge  upon  the  estate  conveyed,  and  must  be  relieved  beiore 
the  security  given  by  the  deed  of  trust  can  be  available  to  the  creditors 
of  the  railroad  company.  There  is  a  prayer  lor  a  foreclosure  and  a  sale, 
stating  that  doubts  have  been  suggested  by  the  defendants  as  to  the 
right  to  subject  the  property  conveyed  in  trust,  until  the  time  for  the 
payment  of  the  bonds  has  expired. 

Corwin  &  Probasco,  lor  plaintitls. 

Smith  &  Lowe,  for  defendant. 

Storer,  J. 

It  is  denied  by  the  defendants  that  we  have  any  power  to  order  a 
^le  of  the  property.  They  say,  as  interest  only  is  due,  and  the  prin- 
cipal will  not  become  due  until  1863,  no  decree  can  be  rendered  to  charge 
the  property.  They  refer  to  the  clause  in  the  deed  which  confines  the 
remedy,  as  they  insist,  lor  the  non-payment  of  interest,  to  the  rents  and 
income  ot  the  estate  conveyed,  and  that  no  sale  can  be  made  until,  as 
it  is  claimed,  under  another  clause,  the  principal  becomes  due. 
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To  this,  it  is  replied,  that  such  can  not  be  the  proper  construction 
of  the  deed  of  trust;  its  object  was  to  secure  not  only  the  principal,  but 
the  interest,  as  it  became  due,  and  no  rule  should  be,  therefore,  applied 
that  would  deteat  the  intention  of  the  original  parties. 

A.n  examination  of  the  clauses,  it  seems  to  us,  will  readily  produce 
the  conviction  that  they  are  to  be  taken  together.  They  are  separated 
only  by  a  conjunction,  and,  when  viewed  as  parts  of  a  general  power, 
may,  very  Jairly,  be  regarded  as  providing  a  double  remedy  for  the  non- 
perlormace  of  the  obligation  by  the  defendants.  First,  ii  the  interest  or 
any  part  ot  the  principal,  is  unpaid,  the  trustees  may  take  possession 
ot  the  premises,  and  appropriate  the  rents  and  income,  or,  at  their  dis- 
cretion or  on  the  application  of  the  owners  of  one-half  the  bonds  unpaid, 
shall  sell  such  part  of  the  estate  conveyed  in  trust  as  shall  be  sufficient 
to  pay  the  interest  and  principal  due  and  unpaid.  This  construction 
harmonizes  the  clauses,  gives  a  just  interpretation  to  the  contract,  aod 
piovides  a  security  for  both  principal  and  interest,  not  merely  available 
in  fuiuro^  but  in  presenti^  and  interest  can  then  properly  be  calculated. 
It  may  grow  out  ol  and  be  dependent  upon  the  principal  debt,  yet,  when 
once  due,  it  must  draw  after  it  the  benefit  of  the  security  given  for  its 
payment;  not  by  its  ultimate  discharge  when  the  principal  shall  become 
due,  but  its  prompt  and  certain  liquidation  at  the  several  times  at  which 
it  was  agreed  to  be  paid. 

This  was  permitted  by  Lord  Northington,  in  Stanhope  v.  Manners, 
2  Eden's  Ch.  197,  when,  for  the  non-payment  of  interest,  the  mortgage 
was  held  to  be  forfeited;  and  in  the  case  ot  the  West  Branch  Bank  v. 
Chester,  11  Pa.  St.  282,  Judge  Woodward  decides  the  precise  question 
before  us.  "The  interest,"  he  says,  **is  part  of  the  substance  ol  the 
mortgage  debt;  it  belongs  not  to  it  by  tacking,  but  pro  tanto,  it  is  the 
debt  itself;"  it  is  as  precisely  the  business  of  the  mortgage  to  protect 
the  interest,  as  the  principal.  It  was  as  old  a  lien  ior  the  one  as  the 
other.  The  semi-annual  payment  of  interest  is  one  of  the  conditions  on 
which  the  estate  is  suspended. 

We  might  well  imply,  then,  it  there  was  no  provision  authorizing 
a  sale,  by  the  deed  of  trust,  that,  without  violence  to  the  instrument, 
it  was  a  condition  upon  which  the  estate  was  held  that  it  should  be 
made  subservient  to  the  purpose  of  securing  both  principal  and  interest r 
and  a  celault  in  the  payment  of  either,  would  enable  the  trustee,  or 
mortgagee,  to  subject  the  estate  to  sale;  and,  surely,  when  an  incorpo- 
rated company,  not  only  refuses  to  pay  interest  on  its  bonds,  but  admits 
its  utter  inability  to  do  so,  it  is  no  more  than  common  justice,  that  any 
security  held  by  the  creditor  should  be  subjected  to  produce  the  means 
to  discharge  it.  We  can  see  no  practical  difficulty  in  granting  the  prayer 
oi  the  trustees,  and  no  legal  objection  to  the  relief  they  seek. 

On  general  priciples,  and  without  the  stipulation  in  the  deed  of 
trust  authorizing  a  sale,  even  if  no  power  to  sell  existed,  we  might  find, 
in  the  jurisdiction  our  courts  have  always  exercised,  when  a  loreclosure 
is  sought  ot  a  mortgage  security,  a  sufficient  vindication  tor  our  decree. 

Whenever  a  debt  is  payable  by  installments,  the  failure  to  pay  s;ny 
one  of  them  has  been  held  to  authorize  a  foreclosure  and  sale.  This  is 
the  ruling  in  King  v.  Longworth,  7  Ohio,  (pt.  2)  231,  and  is  now  the 
law  of  this  court;  and  it  is  not  a  novel  principle  that  is  thus  sustained. 
We  find  it  acted  upon  in  the  English  chancery  courts,  and  acquiesced 
in,  without  an  exception,  as  we  believe,  by  every  judicial  tribunal  in  the 
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United  States.  But,  perhaps,  it  might  be  urged  that  interest  due, 
ttaongh  specially  required  to  be  paid,  ought  not  to  be  considered  in  the 
light  ol  an  installment  ot  the  principal,  and  the  argument  ot  the 
defendants'  counsel  ^ould  seem  to  countenance  such  an  idea.  We  do 
not,  however,  appreciate  its  force.  We  suppose  interest  unpaid  becomes 
principal  pro  tanto^  In  the  present  case,  we  regard  the  legal  title  to  the 
property  as  in  the  trustees,  not  merely  as  mortgagees,  but  to  protect,  in 
addition,  the  relative  rights  ol  the  railroad  company,  and  the  bond- 
holders. It  would  require,  therefore,  the  release  of  the  estate  by  the 
trustees  themselves,  or  a  decree  of  court  to  divest  their  title,  when  the 
interest  held  by  an  ordinary  mortgagee  might  he  otherwise  extinguished.. 
There  is  then,  substantially,  no  estate  in  the  delendants;  the  right  only 
remains  to  compel  the  proper  execution  of  the  trust.  Moore  v.  Burnet, 
11  Ohio,  334;  Morris  v.  Way,  It)  Ohio  469. 

We  can,  thereJore,  very  properly  aid  the  trustees  in  performing  their 
daties,  and  decree  all  appropriate  relief. 

We  do  not  suppose  the  entire  debt  has  become  due,  by  the  failure 
to  pay  the  interest,  and  we  will  not,  therefore,  decree  a  sale  ol  the  whole 
property,  unless  the  delendants  shall  consent. 

So  much  of  the  property  should  be  sold,  however,  at  once,  as  will 
discharge  the  taxes,  penalties  accrued,  and  all  the  interest  now  due; 
and  an  order  will  be  directed  to  the  plaintiffs  to  subdivide  the  whole 
property,  and  return  the  valuation  thereof,  without  unnecessary  delay, 
that  the  court  may  be  advised  what  portions  should  be  sold  for  the 
liabilities  now  existing. 

Demurrer  overruled,  and  decree  for  sale. 


EMBEZZLEMENT.  2,DfB. 

f  General  Term,  May,  1858  ] 

Hamilton  Pollock,  Treas.,  v.  Hatch  &  Langdon. 

1.  By  the  third  section  of  an  act  to  punish  the  embezzlement  and  use  of  public 

moneys,  (2  Curwen,  1286,)  a  contract  made  by  the  plaintiff  with  the  defendants, 
by  which  the  latter  agreed,  in  consideration  ot  the  deposit  with  them  of  public 
moneys  held  by  the  plaintiff  in  his  official  capacity,  as  treasurer  of  a  township, 
to  repay  the  same  on  demand,  with  interest,  at  the  rate  of  six  per  cent,  per 
annum,  is  void  ;  and  no  recovery  can  be  had  thereon,  either  by  the  plaintifiF  or 
the  township  in  its  corporate  capacity. 

2.  Bat  the  defendants  acquired  no  title  to  the  funds,  and  af%  bailees  are  bound  to 

restore  them  to  the  township  on  demand,  and  the  plaintiff,  as  a  trustee  of  the  ^ 
money,  has  a  right  to  maintain  an  action  in  his  own  name  for  its  recovery,  and 
is  entitled  to  judgment  for  the  amount  received,  and  lawful  interest  from  the 
time  of  the  detnand. 

The  plaintiff  sued  as  treasurer  of  Symmes  township,  averring  that 
as  such  treasurer  he  deposited  with  defendants,  in  April,  1857,  82,365 
of  the  township  moneys,  which  was  to  be  repaid  with  six  per  cent, 
interest,  in  sums  as  required  by  plaintiff  to  meet  the  demands  upon  him 
in  his  official  capacity;  that  part  of  said  moneys  have  been  repaid,  but 
that  there  is  a  balance  still  due  irom  defendants  ol  $1,065,  with  interest^ 
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which  defendants  have  refused  to  pay  over,  on  demand ;  wherelore,  etc. 
To  this  petition  there  was  a  general  demurrer,  and  judgment  upon  it  in 
favor  of  plaintiff,  to  reverse  which  is  the  object  of  the  present  action. 

Strait  &  HoUister,  lor  plaintit!  in  error. 

,  Tilden,  Rairden  &  Curwen,  for  defendants  in  error. 

Spencer,  J. 

The  objection  made  to  the  petition  is  that  the  contract  of  loan  was 
illegal  and  void,  because  prohibited  by  statute. 

The  third  section  of  an  act  to  punish  the  embezzlement  and  use  of 
public  moneys  (2  Curwen,  128t))  [repealed,  4  Curwen,  2804;  Sec.  6841, 
Rev.  Stat.]  providess  that  '*if  any  such  officer,  agent  or  servant,  shall 
make  any  contract  or  agreement  with  any  person  or  body  corporate, 
by  which  such  officer,  agent  or  servant,  is  to  derive  any  benefit  or 
advantage  from  the  deposit,  with  such  person  or  body  corporate,  of  any 
moneys  on  valuable  security,  held  by  such  officer,  agent  or  servant, 
such  contract  shall,  as  to  such  officer,  agent  or  servant,  be  utterly  null 
and  void;  but  the  person  or  body  coj-porate  making  such  contract  or 
agreement,  shall  be  liable  to  the  state,  in  an  action  for  the  recovery  of 
all  such  benefit  or  advantage  as  would,  by  the  terras  o!  such  contract 
or  agreement,  have  accrued  to  such  officer,  agent  or  servant;  and  pay- 
ment to  the  officer,  agent  or  servant,  shall  not  protect  the  person  or 
body  coporate  against  the  action  brought  by  the  state.'' 

It  will  be  seen,  from  this  prjvision,  that  the  loan  or  deposit  made 
by  the  plaintiti,  in  the  present  case,  was  as  an  officer  or  servant  ol  the 
township;  it  was  of  lunds  belonging  to  the  township;  it  secured  a  bonus 
by  way  o!  interest,  and  was  prohibited  by  the  express  letter  of  the  law, 
as  it  is  clearly  within  its  terms.  It  was.  therefore,  an  unlawlul  act,  and 
the  contract  founded  upon  it  is  unlawful  and  void.  State  v.  Buttle.  3 
Ohio,  St.  309,  319.  So  far.  therefore,  as  it  is  sought  to  hold  the  deJend- 
ants  liable,  as  upon  an  expiess  contract  to  return  the  money  with  inter- 
est, it  can  not  be  enforced,  upon  the  maxim  ex  turpi  contractu  non 
oritur  actio.  Nor  could  the  township,  il  suing  in  its  corporate  capacity, 
through  its  trustees,  maintain  an  action  on  such  a  contract,  tor,  by  so 
doing,  they  undertake  to,  and  necessarily  do,  ratify  the  contract.  But 
there  in  no  authority  vested  in  townships,  or  township  trustees,  more 
than  in  township  treasurers,  to  lend  the  township  funds  on  interest. 

But  what  then — is  the  money  entirely  lost  to  the  township?  If  the 
loan  be  void,  the  delendants  acquired  no  title  to  the  funds  and 
became  the  mere  bailees  of  the  plaintitt,  or  oi  the  township,  bound  to 
restore  the  money  on  demand,  as  the  property  of  the  township.  In  this 
point  of  view,  has  the  plaintiff  a  legal  right  to  sue  on  behalt  of  the 
township  ?  It  seems  to  us  he  has,  as  trustee  of  an  express  trust,  having 
a  qualified  interest  in  the  funds  of  the  township  confided  to  his  posses- 
sion and  safe  keeping.  By  law  he  is  made  the  depositary  of  the  town- 
ship funds,  and  as  bailee,  has  a  qualified  interest  in  tliem  after  they  have 
\  come  into  his  possession,  and  undoubtedly  has  a  right  to  reclaim  them 

in  behalf  of  his  cestui  que  trust  (the  township),  from  all  wrongdoers. 
Not  has  he  any  power,  bv  any  mere  act  \\i  his  own,  to  release  or  sur- 
render the  right  ot  possession  and  control.  The  defendants  themselves 
are  wrongdoers,  having  unlawfully  come  by  the  funds  of  the  township, 
deposited  in  its  treasury,  and,  whether  taken  with  or  without  the  con- 
sent of  the  treasurer,  are  not  the  less  so,  as  he  had  no  power  to  give 
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sach  consent.  We  consider  then,  that  this  case  stands  upon  the 
same  principle  that  it  would  it  the  defendants  had  wrongfully  taken 
these  moneys  from  the  strong  box  of  the  treasurer.  The  latter  would 
have  a  right  to  reclaim  them,  as  the  trustee  for  the  township.  In  such 
case,  he  recovers  not  upon  contract,  but  lor  the  unlawful  detention  or 
conversion  of  the  public  funds,  in  which  plaintiff,  as  its  custodian  and 
representative,  has  a  qualified  interest  and  right  of  possession.  The 
amount  of  such  recovery  should  be  the  money  received,  with  lawful 
interest  trom  the  time  of  d^smand.  For  this  amount,  the  judgment  at 
special  term  was  rendered,  and  it  should,  therefore,  be  affirmed. 
Judgment  affirmed. 


MECHANICS'  LIENS.  ^^^ 

[Special  Term,  May,  1868.] 
Bkn.  J.  HORTON   ET  AI..,   AdMRS.,  ETC.   V.    GEORGE   CARLISLE   ET  AL. 

1.  Material  furnished  to  a  contractor  by  a  third  party,  is  not  within  the  mechanics* 

Hen  law,  nnless  furnished  under  an  agreement  that  it  is  to  be  used  in  the  con- 
struction of  the  particular  building. 

2.  Where  iron  is   furnished  by  A  to  B,  who  manufactures  the  same  into   stair 

cases,  railings,  etc.,  which  he  applies  to  the  construction  of  a  building  for  C,  it 
can  not  be  maintained  that  A  has  any  claim  under  the  mechanics*  lien  law ;  he 
must  look  to  his  vendee  for  pay. 

3.  When    administrators  in    their  representative  capacity  finish  a  contract  left 

incomplete  by  intestate,  liens  of  such  contractors  attach,  under  mechanics* 
lien  law,  as  though  the  work  had  been  finished  by  the  intestate. 

The  plaintitls,  as  administrators  of  Nicholas  T.  Horton,  deceased, 
seek  to  recover  from  defendants  a  balance  alleged  to  be  due  for  work 
done  upon  a  block  of  buildings  in  Cincinnati.  It  consisted  ot  iron  stair- 
ways, and  railing  and  giates,  constructed  of  iron.  The  balance  admitted 
by  the  parties  was  t32t):07.  There  was  no  dispute  between  the  original 
parties,  as  to  the  justice  of  the  claim;  but  it  was  charged  by  Louis 
Worthington  &  Co.,  who  were  made  defendants,  and  filed  their  answer 
and  cross-petition,  that  the  amount  due  by  Carlisle  should  in  equity  be 
paid  to  them. 

B.  J.  Horton,  for  plaintiffs. 

Abram  Brower,  tor  defendants,  Worthington  &  Co. 

Storbr,  J. 

The  evidence  in  the  case  shows,  that  Horton,  a  few  months  before 
his  death,  purchased  from  time  to  time,  the  material  from  which  the 
work  done  for  Carlisle  was  constructed;  and  as  it  is  testified  by  Worth- 
ington, the  sale  was  made  with  the  understanding  between  him  and 
Horton,  that  the  material  would  be  used  upon  Carlisle's  buildings. 

Horton  died  in  July,  1857.  In  August,  Worthington  &  Co.  tiled 
their  attested  account  with  Carlisle,  alleging  that  the  iron  they  had  sold 
to  Horton,  had  not  been  paid  for,  and  that  they  would  require  him, 
Carlisle,  to  dscharge  it  from  any  moneys  due  to  Horton  for  the  work 
^one  At  this  time  Carlisle  had  paid  every  doliar  to  Horton  or  his 
^ministrators,  that  was  due.     Subsequently  the  administrators  finished 
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ob  and  ckimed  the  balance  now  adtnittted  by  Carlisle  to  be  due, 
he  (^estion  made  to  us,  is,  who  is  legally  entitled  to  receive  it  ? 
n  the  view  we  take  of  the  controversy,  it  would  have  been  imma- 
,  we  think,  whether  the  work  had  been  wholly  done  hy  Horton,  or 
t  by  >iim  and  the  residue  by  his  administrators.     It  was  all  done 

the  same  contract,  and  must  depend  upon  the  same  liabilities  that 
1  to  the  original  parties.  The  action  is  brought  by  the  plaintiffs, 
eir  represeniative  capacity,  not  as  individuals,  and  the  inference 

be,  they  carried  on  the  work,  after  the  death  of  ibeir  intestate, 

bis  funds,  lor  if  they  used  their  own,  they  must  assume  the 
cter  ol  individuals,  not  that  ol  administrators.  If.  therelore,  the 
:d   light  of  Worthington  &  Co.  exists  under  the  statute,  it  must 

to  the  entire  period,  between  the  commencement  and  Hnishing  of 
articular  work  done,  and  it  is  no  matter  whether  the  contractor 
-med  but  a  part  ol  it,  in  his  liletime,  leaving  the  residue  to  be 
leted  by  his  representatives. 

tut  we  do  not  think  any  such  right  as  that  claimed  by  Woithingtoa 
.  exists. 

ly  the  second  section  of  the  act  creating  a  lien  in  favor  ol  mecban- 
id  others,  in  certain  cases,  Swan,  351,   [Sec.   3184,  Rev.  Stat,  et 

'any  person  who  shall  (urnish  materials  for  the  constrnction  ot 
building,  whose  demand  has  not  been  paid,  may  deliver  to  the 
'  of  such  building,  an  attested  account  ol  the  amount  and  value  ot 
aterials  thus  lurnished,  and  remaining  unpaid,  and  thereupon  such 
-  shall  retain  out  ol  his  subsequent  payments  10  the  coulractor, 
nount  of  such  work  and  labor,  lor  the  benefit  of  the  person  so  per- 
Qg  the  same.  ' 

'he  object  ol  the  statute  was.  it  is  obvious,  to  place  the  middle 
who  performed  labor,  or  lurnished  materials,  so  far  as  Ihe  price 

paid  by  the  owner  ol  Ihe  building  to  the  contractor  is  concerned, 

the  same  ground  as  il   he  was  an  original  party.     This,  we  are 

ed,  is  the  true  principle  on  which  the  tight  tests,  and  by  which 

D  be  regulated. 

t  must  be,  then,  labor  bestowed  upon  the  building,  and  mciterial 

ihed  and  used  in  its  construction. 

'he  mechanic   who  labors  in  his  shop  to  prepare  portions  of  the 

it  he  does  not  fit  it  up,  and  adapt  it  to  the  building,  can  not  be 
o  have  a  lien,  either  upon  the  structure  itsell,  or  the  sum  due  to 
mtractor  for  its  erection.  Nor  can  the  material  man,  tor  a  similar 
I,  claim  to  be  secured,  when  be  has  furni'shed  only  that,  which 
les  by  translation,  a  portion  of  the  building.  We  can  readily 
ve  how  the  bricklayer  and  the  lumber  merchant,  or  the  stone 
er,  may  be  said  to  be  within  the  meaning  as  well  as  the  f^pirit  of 
atute,  for  the  materials  they  have  turnisbed  are  indispensable  to 
ection  of  the  building;  without  them,  it  could  not  have  been 
eted.  But  there  must  be  a  limit  to  the  light  conferred,  or  it  will 
e  so  complicated,  that  it  can  not  be  enlorced;  indeed,  auch  a  con- 

of  things  may  thereby  occur,  that  we  ought  to  deny  the  remeily 
vent  direct  injustice. 

he  contractor  who  agrees  lo  paint  a  building,  may  purchase  the 
tuent  parts  ot  the  materials  he  uses,  of  difierent  persons;  one  may 
urnisbed  the  oil,  the  other  the  pigment,  but  when  all  are  combined, 
certainly  ought  not  to  be  a  lien  in  behalf  of  each  vendor.     The 
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brickmaker  may  have  been  supplied  with  the  clay,  from  which  he  has 
manofacta^ed  his  brick,  by  one  party,  and  another  have  furnished  the 
luel  to  bum  the  kiln,  but  it  can  not  be  said  a  right  exists  for  both  to  be 
eniorced  under  the  statute. 

And  so  with  the  iron  monger;  he  may  sell  the  raw  material  to  the 
tonnder  and  the  machinist,  but  when  it  is  worked  up,  whether  it  is 
changed  Irom  pig-iron  into  the  bloom,  or  from  the  bloom  into  the  bar, 
or  from  the  bar  into  the  steam  engine  or  the  sugar  mill,  the  right  to 
follow  it  throgh  all  these  changes  ought  not  to  be  permitted,  else  no 
vendee  wouid  ever  acquire  title  to  the  manufactured  article. 

We  may  follow  out  the  principle  until  we  have  applied  it  to  ever}" 
department  of  business,  where  mechanical  ingenuity  or  power  are 
required,  whether  in  the  construction  ol  a  ship,  a  boat,  or  a  manufactory, 
a  warehouse  or  dwelling-house;  all  may  difter  in  the  material  required 
for  their  erection,  but  we  shall  tind  that  all  present  just  such  a  question 
as  we  are  now  callea  upon  to  decide.  Some  of  the  material  used,  or  the 
adjustments  demanded,  aie  made  up  ol  a  variety  o^  elements,  depending 
upon  their  ultimate  application  to  the  skill  and  labor  of  many  intermed- 
iate agents;  and  as  we  can  not  extend  the  benefit  ot  the  statute  to  each, 
without  deleaiing  its  real  object,  we  must  therefore  confine  the  remedy 
within  teasonable,  as  well  as  practicable  limits. 

lu  the  case  belore  us,  it  is  evident  the  iron  sold  to  the  contractor 
Horton,  was  not  delivered  on  the  credit  ot  Carlisle  or  on  the  laitti  that 
it  would  in  some  iorm  or  other  be  placed  in  his  building.  The  vendee 
was  under  no  obligation  thus  to  use  it.  He  might  have  appropriated  it 
for  any  other  purpose  demanded  by  his  business;  and  it  can  not  be  said 
if  he  had  manufactured  it  into  grates,  or  railing,  or  any  commodity  in 
his  line  ol  business,  and  sold  the  same,  a  lien  would  accompany  each 
article;  such  a  proposition  could  not  be  maintained,  and  we  think  the 
rule  is  equally  applicable  to  the  claim  ol  Worthington  &  Co.  The  con- 
tract ol  Horton  with  Carlisle,  was  to  furnish  an  article  already  finished, 
it  was  equivalent  to  a  sale  of  the  thing,  if  it  already  existed  ready  lor 
delivery  in  the  workshop;  and  there  could  be  no  right  pertaining  to  the 
creditor  ot  Horton,  to  follow  the  subject  into  the  hands  of  Carlisle.  This 
ruling,  we  think,  is  fully  sustained  by  the  reason  of  the  case  and  is  in 
conformity  with  the  opinion  of  our  Supreme  Court  in  Choteau  v. 
Thompson,  2  Ohio  St.  114,  126,  which  decides  that  unless  there  is  an 
agreement,  express  or  implied,  that  the  material  shall  be  applied  to  the 
building,  there  is  no  lien;  the  seller  trusts  to  the  responsibility  of  the 
buyer  alone,  and  takes  no  security ;  he  sells  not  for  the  special  purpose 
named  in  the  statute,  but  lor  any  purpose  that  may  seem  proper  to  the 
buver.  This  construction  is  given  by  the  courts  in  Pennsylvania, 
where  a  similar  statute  to  ours  exists.  In  White  v.  Milfer,  6  Harris  52,  it 
was  held.  **the  lumber  must  be  delivered  on  the  credit  ol  the  building 
for  which  it  was  purchased.*' 

On  the  whole  case  we  decide: 

First.  That  we  are  not  satisfied  how  much  of  the  iron,  furnished 
to  Horton,  became  a  part  oi  th6  building  owned  by  Carlisle;  and  if  the 
statute  gave  a  lien,  we  could  not  find  how  far  it  should  extend  or  be 
enforced. 

Second.  That  the  iron  was  not  sold  to  Horton  under  any  agreement 
that  it  should  be  appropriated  to  any  particular  purpose,  and  there  was 
lio  intention  on  the  part  of  Worthington  &  Co.  to  look  to  the  owner  oi 
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the  building  for  its  ultimate  payment,  when  they  sold  the  iron  to  Horton. 
He  had  the  right,  we  are  satisfied,  to  do  with  it  as  he  pleased,  and  it 
was  sold  on  his  credit  solely. 

Third.  We  are  clearly  of  the  opinion,  that  no  right  accrued  to 
Worthiugton  &  Co.  under  the  statute,  as  such  a  claim,  as  they  now 
assert,  is  not  within  its  letter  or  spirit  and  could  not  have  been  contem- 
plated by  the  legislature  when  the  law  was  passed. 

Judgment  for  plaintitis. 
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2Dis.  ARBITRATION. 

[General  Term,  May,  1868.] 

Samubl  Jenifer  v.  Hamilton  Co.  (Comrs.) 

1.  An  award  at  common  law  will  be  enforced,  for  the  reason  that  the  award  is  the 

agreement  of  the  parties;  if  there  be  no  agreement,  there  can  be  no  award,  and 
ii  the  agreement  be  illegal  and  void,  the  award  can  not  be  enforced. 

2.  The  county  commissionern,  by  a  submission  to  arbitration,  can  not  impose  ao 

obligation  on  the  county  to  disburse  a  particular  fund,  in  a  manner  or  to  a  pur- 
pose prohibited  by  statute. 

3.  The    submission    to  arbitration  of  all  questions,  both  law  and  fact,  will  not 

authorize  the  court  to  enforce  an  award,  when  it  is  manifest,  at  any   stage  of 
the  cause,  that  the  submission  was  unauthorized  or  illegal. 

Reserved  from  special  term  upon  the  questions  of  law,  arising  upon 
a  motion  praying  that  a  judgment  be  entered  on  an  award. 

The  plaintiff,  in  pursuance  of  a  contract  made  with  the  county 
commissioners,  had  constructed  a  turnpike  known  as  **the  extension  of 
the  Lower  River  road,**  and  had  received  all  the  cash  demanded  by  his 
contract,  and  on  the  completion  of  the  road,  on  October  1,  1851,  received 
the  balance  of  $3,450.  in  county  road  bonds  of  that  date,  in  form  as 
follows: 
**«100.         State  of  Ohio,  Hamilton  County.         Certificate  A. 

Loan  for  road  purposes.  No. . 

For  M<?  use  of  the  extension  of  the  Lower  River  road.** 
In  accordance  with  the  provisions  ol  an  act  of  the  general  assembly 
of  the  state  of  Ohio,  entitled  *'an  act  lor  the  extension  ol  the  Lower 
River  road,  in  Delhi  and  Miami  townships.  Hamilton  county,"  passed 
March  22,  1850,  //  is  hereby  certified^  that  there  is  due  to  Samuel  Jenifer 
or  order,  the  sum  of  one  hundred  dollar s^  being  a  loan  under  the  provi- 
sions of  said  act,  for  the  improvement  ol  the  road  herein  specified ;  which 
amount  is  payable  at  any  time  within  five  years  Irom  the  date  hereol,  as 
the  fund  applicable  thereto  may  be  provided,  out  of  the  tolls  accruing 
from  said  road,  after  deducting  expenses  of  collection  and  keeping  said 
road  in  repair,  and  the  interest  on  the  loan  provided  therefor.  This 
certificate  to  bear  interest  at  the  rate  of  six  per  cent,  payable  semi-annu- 
ally, on  the  first  days  ot  January  and  July,  at  the  office  ol  the  treasurer 
of  said  county,  upon  the  order  of  the  auditor  thereof,  and  from  the 
fund  hereinbefore  recited.  And  for  the  payment  of  said  interest,  and 
the  redemption  of  the  principal,  the  tolls  arising  from  said  road,  alter 
deducting  expenses  and  repairs,  are  specifically  and  irrevocably 
pledged.     And  it  is  hereby  stipulated,  as  in  said  act,  provided,  that  the 
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said  county  of  Hamilton  shall,  in  no  event,  nor  under  any  pretense,  be 
responsible  for  the  payment  or  redemption  of  this  bond,  or  the  interest 
accruing  thereon,  out  ot  any  other  funds  of  said  county,  or  in  any  way 
or  manner  whatever,  except  Irom  such  funds  as  shall  be  received  from 
the  accruing  tolls  on  said  road,  as  hereinbefore  specified. 
Ill  testimony  whereof,  etc. 

On  June  2,  1855,  the  plaintifE  instituted  the  present  action,  to 
enforce  the  payment  of  the  bonds  so  received  and  held  by  him,  alleging 
that  at  the  time  oi  making  the  construction  contract,  it  was  also  agreed 
by  the  county  commissioners  with  the  plaintiff,  ''that  the  entire  tolls  of 
the  Lower  River  road  should  be  appropriated  to  the  payraent  and 
redemption  of  said  bonds,  so  soon  as  the  then  existing  debt  due  for 
repairs  on  said  road  should  be  paid."  Plaintiff  further  alleged,  ''that 
the  whole  of  the  debts  existing  on  said  road,  at  the  time  ot  said  con- 
tract, and  at  the  time  of  issuing  the  bonds  aforesaid,  have  been  paid  off, 
and  were  iully  and  finally  discharged  on  September  2,  1852,  leaving 
then  a  large  surplus  ot  said  tolls  on  hand;  and  since  that  time  there 
has  been  collected  oi  tolls  on  said  Lower  River  road,  a  large  amount 
of  money,  over  and  above  a  sufficient  sum  to  pay  oQ  and  discharge, 
and  redeem  the  said  bonds,  agreeably  to  the  said  contract."  and  that 
the  defendants  refuse  to  appropriate  the  said  tolls  to  the  payment  ol  his 
bonds. 

Pending  the  cause,  at  the  June  term,  1855,  a  reference  to  arbitration 
was  ordered,  by  agreeinent  of  parties,  whereby  all  matters  in  dilterence 
between  them  in  that  suit  were  submitted  to  the  final  determination 
and  award  of  Joseph  Cooper  &  William  M.  Robb;  and  it  was  provided, 
that  the  award  should  be  ready,  in  writing,  to  be  delivered  to  the  said 
parties,  on  or  betore  the  first  day  of  October,  1855,  and  which  award' 
and  umpirage,  the  said  parties  agree,  shall  be  entered  at  the  next  term 
of  the  court,  and  to  such  judgment  or  umpirage,  as  the  case  may  be,  no 
exception  shall  be  taken. 

Subsequently,  on  August  13,  1855,  the  arbitrators  made  a  return 
of  their  award  to  the  court,  wherein,  after  reciting  the  authority  under 
which  they  had  proceeded  to  act,  then  declare  their  finding  and  award 
as  follows: 

"Now,  know  ye,  that  we,  the  said  Joseph  Cooper  and  William  M. 
Robb,  having  taking  upon  ourselves  the  burden  of  said  reference,  and 
having  heard,  examined,  and  considered  the  allegations,  witnesses,  and 
evidences  of  both  parties,  together  with  the  argument  ol  counsel,  do 
hereby  award,  order,  and  finally  determine  the  said  cause  in  favor  of 
the  said  platntitl,  Samuel  Jenifer;  and,  we  do  Irereby  find  and  award, 
that  the  sum  ot  four  thousand  three  hundred  and  twenty-five  dollars 
(being  principal  and  interest),  is  due  and  owing  to  the  said  plaintitl, 
from  the  said  defendants.  And,  we  further  find  that  the  contract  stated 
in  said  petition  is  true,  and  that  said  Jenifer  performed  the  work  accord- 
ing to  the  terms  of  said  contract;  that  the  material  allegations  in  said 
petition  are  true,  and  that  a  sufficient  amount  of  money  has  been  col- 
lected from  the  tolls  ol  said  road,  as  alleged  in  said  petition,  and  paid 
into  the  treasury  ol  the  county,  after  the  payment  of  the  costs  of  repair 
oi  the  Lower  River  road,  which  we  find  was  paid  September  2,  1851, 
together  with  all  other  costs  and  necessary  expenses,  sufficient  to  have 
paid  the  said  Jenifer. 
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''And,  we  order  the  said  delendants  to  pay  the  said  sum  of  $4,325, 
together  with  the  costs  of  thi45  suit,  as  taxed  by  court,  to  the  said 
plaint  i£F. 

''Published  as  our  award,  this  I3th  day  of  August,  1855. 

"Joseph  Cooper, 
"Wm.  M.  Robb.'' 
Thereupon,  the  plaintff  moved   lor  a  judgment  upon  the  award  so 
rendered,  to  which  the  defendants  interposed  several  objections: 

1.  Because  the  award  does  not  state  the  tacts  found,  and  the  con- 
clusions of  law  separately. 

2.  Because  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  ot  action  against  the  defendants,  and  there  is  nothing  in  the 
answer  or  award  which  cures  the  deFect. 

3.  The  facts  found  by  the  referees  do  not  warrant  their  decision. 

4.  The  award  is  to  do  an  act  contrary  to  law. 

5.  The  award  shows  upon  its  lace,  a  plain  mistake  upon  the  part 
of  the  referees,  as  to  the  law  of  the  case. 

6.  There  is  a  mistake  in  drawing  the  award,  it  does  not  express 
the  intention  of  the  parties. 

The  questions  arising  upon  this  motion  were  reserved  for  the  con- 
sideration and  decision  of  the  judges  in  general  term. 

Tilden,  Rairden  &  Curwen,  for  plaintifl.    . 

Ferguson,  Long  &  Bradstreet,  for  defendants. 

Gholson,  J. 

It  appears  from  the  papers  in  ttiis  case,  that  the  county  commis- 
sioners made  a  contract  with  the  plaintifl,  to  do  certain  work  on  a  turn- 
pike road,  known  as  the  extension  of  the  Lower  River  road.  The 
plaintiff  was  to  be  paid  partly  in  cash,  and  partly  in  bonds.  The  work 
was  done,  and  the  payments,  as  agreed,  were  made.  The  amount  of 
bonds  delivered  was  83.450,  and  the  plaintiff  claims  that  the  commis- 
sioners agreed,  "that  the  entire  tolls  and  income  ot  the  said  Lower 
River  road  should  be  appropriated  to, the  payment  and  redemption  of 
said  bonds,  so  soon  as  the  then  existing  debt  due  for  repairs  of  said 
road  should  be  paid.'*  It  is  not  stated  or  shown  when,  or  how,  by 
the  terms  of  the  bonds,  they  were  to  be  paid  or  redeemed.  The  plaintifl 
claims  that  the  debt  referred  to  in  the  agreement,  has  been  paid,  and  there 
is  a  balance  ot  tolls  and  income  sufficient  to  redeem  the  bonds,  and  the 
commissioners  having  "neglected  and  refused  to  appropriate  the  tolls  of 
the  Lower  River  road  to  the  payment  ot  Said  bonds  and  the  redemption 
thereof,  as  by  the  said  contract  they  were  b'ound  to  do,'*  a  judgment  is 
claimed  for  $3,450,  with  interest. 

Upon  looking  at  the  acts  of  the  general  assembly,  authorizing  the 
construction  of  the  Lower  River  road  and  the  extension  of  the  Lower 
River  road,  we  think  it  clearly  appears  that  those  roads  were  intended 
to  be  distinct  works,  and  that  the  tolls  or  income  of  one  could  not  be 
legally  appropriated  to  the  repair  or  construction  of  tne  other.  Above 
all,  there  is  an  express  direction  that  the  county  of  Hamilton  was  not  to 
be  made  liable,  in  any  form,  for  work  done  in  the  construction  or  repair  of 
the  extension  ot  the  Lower  River  road,  on  which  road  the  work  ol  the 
plaintift  was  done.  The  result  is,  that  it  the  commissioners  made  the 
contract  alleged  in  the  petition  of  the  plaintiff,  they  did  that  for  which 
they  not  only  had  no  authority  of  law,  but  which  appears  to  be  pro- 
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hibited.  And  if  the  breach  of  such  a  contract  involves  a  charge  on  the 
county  of  Hamilton,  it  is  indirectly  accomplishing  that  which  the  clear 
and  distinct  enactment  of  the  legislative  authority  says  shall  not  be  done. 

Had  the  coart  been  asked,  upon  the  statements  ot  the  petition,  for  a 
judgment  in  money  against  the  commissioners  ol  Hamilton  county,  the 
legal  objections  which  have  been  suggested  would,  in  our  opinion,  have 
been  unanswerable.  It  happened,  however,  that  the  parties  submitted 
their  matters  in  difference  in  this  suit  to  arbitration,  with  an  agreement 
that  the  award  should  be  entered  as  the  judgment  ol  the  court.  The 
award  was  made  in  favor  of  the  plaintiff,  and  the  court  is  asked  to  enter 
the  award  as  its  judgment,  and  to  enforce  its  performance,  and  the  only 
mode  suggested  by  which  it  is  to  be  enforced,  is  by  judgment  and  exe- 
cution lor  the  amount  found  to  be  due  by  the  award. 

A  preliminary  question  is  presented,  whether  the  award  is  to  be 
considered  as  having  been  made  under  the  code,  or  at  common  law;  by 
reterees  appointed  by  the  court,  or  arbitrators  chosen  by  the  parties. 
Considered  as  a  reference  under  the  code,  the  case  would  present  no  diffi- 
culty. It  appears  that  there  was  a  petition  and  answer,  and  it  must 
be  considered  that  the  issues  arising  on  those  pleadings  were  rei erred. 
A  report  ol  relerees,  upon  a  case  in  this  position  generally  submitted, 
can  have  no  greater  effect  than  the  verdict  of  a  jury.  The  defendant 
would  still  have  the  right  to  insist,  as  an  objection  to  a  judgment,  that 
the  case  made  in  the  petition  gave  no  right  to  recover.  But,  we  think, 
Irom  the  terms  of  the  agreement  in  this  case  it  is  rather  to  be  regarded 
as  a  couinon  law  arbitration,  and,  theretore,  the  authority  oi  the 
arbitrators  and  umpire  depends  upon  the  agreement  of  the  parties,  ot 
which  the  entry  made  in  the  minutes  ot  the  court  is  the  evidence. 

When  there  is  a  matter  ot  ditierence  between  parties  which  they 
agree  to  reler,  and  thereupon  an  award  is  made,  the  award  derives  its 
force  from,  and  really  is  to  be  considered,  the  agreement  of  the  parties. 
A  court  called  upon  to  enforce  such  an  award,  is  enforcing  and  carrying 
into  effect  the  agreement  of  the  parties,  and  for  the  reason  that  it  is  their 
agreement.  It  there  be  no  agieement,  there  can  be  no  award;  and  the 
same  rule  must  apply,  if  what  purports  to  be  an  agreement  is  illegal  and 
void.    Bidden  v.  Dowse,  6  Barn.  &  Cr.  255;  13  Eng.  Com.  L.  168. 

The  commissioners  of  Hamilton  county  constitute  a  quasi  corporation 
for  certain  limited  and  defined  purposes.  They  can  only  sue  and  be 
sued  as  to  certain  definite  matters,  and  their  capacity  in  this  respect  is 
to  be  ascertained  by  reference  to  the  matter  involved,  and  not  from  any 
general  corporate  entity.  If  the  matter  be  one  as  to  which  the  com- 
missioners, as  a  qtmsi  corporation  representing  the  county,^ can  do  no 
act  or  make  no  contract,  then  as  to  such  a  matter  there  is  no  capacity  to 
sue  or  be  sued.  It  as  to  such  a  matter  a  suit  be  in  fact  brought,  the 
power  of  the  coufity  commissioners  can  extend  no  farther  than  to  inter- 
pose the  objection  that  it  can  not  be  maintained.  And  this  objection 
they  have  no  power  to  waive.  The  mere  fact  that  the  county  commis- 
sioners have  been  sued  in  reference  to  such  a  matter  can  give  no  greater 
power  to  contract  than  they  would  otherwise  posse5;s.  As  a  general 
proposition  it  may  be  true  that  a  corporation  being  a  party  to  an  action 
in  court,  may  take  any  step  that  an  individual  can,  under  like  circum- 
stances, to  bring  it  to  final  judgment.  Alexandria  Canal  Co.  v.  Swann, 
4()  U.  S.  (5  How.)  89.  But  these  must  be  legal  steps  and  such  as  the 
law  recognizes  and  can  control  if  they  exceed  the  legal  capacity  of  the 
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party,  independent  oi  the  existence  of  the  suit.  For  there  is  another 
general  proposition  equally  true  and  more  important  in  its  application, 
that  you  are  not  to  do  indirectly  what  you  are  prohibited  Irom  doin^ 
directly.  Qtmndo  aliquid  prohibetur  fieri  ex  directo^  prohibeiur  et  per 
obliquum.  When  the  statute  in  express  and  direct  terms  forbids  the 
county  commissioners  from  making  anything  a  charge  on  the  county, 
they  have  no  authority  to  make  a  contract  which  tends  to  that  result. 

It  is,  therefore,  of  no  moment  to  inquire  whether  the  award  in  this 
case,  is  a  report  ot  referees  made  under  the  direction  oi  the  court,  or  is 
the  as:reement  of  the  parties;  if  it  be  tainted  with  illegality,  it  it  really 
accomplishes  that  which  the  law  prohibits,  it  can  not  be  sustained.  A 
court  of  justice  can  not  be  made  the  handmaid  of  illegality,  either 
directly  by  the  aid  of  its  own  instrumentalities,  or  by  sanctioning  and 
giving  eflect  to  those  agreed  upon  by  the  parties. 

When  it  is  shown  that  the  two  roads  are  distinct,  and  that,  for 
work  done  on  the  extension  of  the  Lower  River  road,  the  income  ot  the 
Lower  River  road  is  not  chargeable,  and  still  more  when  it  appears  that 
any  contract  charging  the  county  is  prohibited,  the  case  of  the  plaintiff 
fails.  It  does  so  appear  from  the  provisions  of  the  statute  of  whicn  we 
are  bound  to  take  notice,  and  by  the  statements  in  the  petition.  A 
detective  case  can  not  be  aided  by  the  verdict  of  a  jury  or  the  report 
of  referees.  So  long  as  the  case  remains  under  the  control  of  the  court, 
the  verdict  or  the  report  may  be  set  aside  as  conirary  to  kw.  There 
is  power  in  the  court  to  arrest.  If  parties  make  an  illegal  agreement, 
and  in  any  stage  the  aid  of  the  court  is  required,  it  will  be  withheld, 
In  either  way,  therelore,  from  the  continued  power  of  the  court,  or  from 
the  want  of  power  in  the  parties  to  consummate,  the  effort  to  accomplish 
that  which  the  law  prohibits,  must  fail. 

There  are  minor  objections  to  the  award  in  this  case,  which  we 
have  not  thought  it  necessary  to  notice  particularly.  One  ot  these  is 
that  the  award  is  not  sufficiently  certain  and  complete.  In  view  oi  the 
facts  stated  in  the  petition,  though  such  is  not  the  prayer,  the  action  is 
really  one  tor  specific  relief.  The  plaintifi  was  paid  in  bonds.  These 
he  desires  to  have  redeemed.  He  can  not  expect  to  hold  the  bonds  and 
receive  the  money.  He  is  not  directed  to  deliver  the  bonds.  Indeed, 
they  are  not  identified  by  any  description,  nor  are  they  filed  with  the 
petition.  If  the  action  could  be  maintained,  the  proper  relief  would  be 
to  require  the  payment  ot  the  bonds  on  delivery.  The  judgment  should 
not  be  absolute  but  conditional.  Yet  the  award  is  absolute  for  the 
amount  claimed  with  interest,  and  the  judgment  ought  properly  to 
follow  the  award.  Indeed,  nothing  is  said  in  the  award  of  the  bonds, 
except  so  tar  as  it  is  tound  that  the  material  facts  in  the  petition  are 
true.  It  is  found  that  $4,325.  principal  and  interest,  is  due  Irom  the 
defendants  to  the  plaintitf,  and  this  in  the  conclusion  is  ordered  to  be 
paid.  But  whether  the  interest  was  on  the  bonds*  or  on  the  original 
demand  is  not  stated,  nor  does  it  anywhere  appear  what  interest  the 
bonds  bore. 

When  it  is  considered  that  from  the  facts  stated  in  the  petition  and 
the  denials  in  the  answer  the  real  issue  between  the  parties  was,  whether 
a  certain  fund  should  be  applied  in  payment  and  discharge  of  certain 
bonds,  and  not  whether  there  was  a  general  indebtedness,  it  may  with 
some  propriety  be  claimed  that  the  award  is  not  sutficiently  specific.  Has 
the  plaintiff  the  bonds,  and  the  same  bonds,  ready  to  deliver  for  cancel- 
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lation,  when  paid  ?    Should  not  this  be  required  ?    There  may  be  this 
ability,  but  it  can  only  be  made  to  appear  elsewhere  than  in  the  award. 

But  we  do  not  think  it  necessary  to  remark  further  upon  any  minor 
points.  We  are  satisfied  that  what  is  sought  to  be  attempted  in  this 
case,  is  an  improper  diversion  of  funds  trom  one  purpose  to  another. 
The  mode  in  which  it  is  proposed  to  be  accomplished,  is  the  rendition  of 
a  judgment  against  the  county  commissioners,  representing  the  county, 
upon  a  consideration,  for  which  the  law  says  the  county  shall  not  be 
made  liable.  It  is  doubly  illegal,  and  to  make  it  successlul  would  require 
stronger  and  more  conclusive  steps  than  any  which  have  been  taken  in 
this  case. 

In  our  opinion,  therefore,  the  motion  of  the  plaintiff  to  enter  judg- 
ment upon  the  award,  should  be  overruled. 

Motion  overruled. 

Spbnckr,  J.»  concurring,  and  Storbr,  J.,  dissenting. 

Storbr,  J.  (dissenting): 

I  can  not  concur  with  the  opinion  just  pronounced,  as  the  case  is 
presented. 

The  plaintiff  having  filed  his  petition  and  ttie  defendants  their 
answer,  it  appears  that  both  parties  agreed,  in  special  term,  '*to  submit 
all  matters  in  diflerence  between  them  in  the  suit,  to  the  final  determi- 
nation and  arbitrament  of  Joseph  Cooper  and  William  M.  Robb,  mutually 
chosen,  one  by  each  of  the  parties,  the  award  when  completed,  to  be 
entered  at  the  succeeding  term  ot  the  court,  and  no  exception  should 
betaken  to  it  by  either  party.*' 

After  a  lull  hearing  ot  the  parties,  the  arbitrators  awarded  in  favor 
of  the  piaintiQ,  and  found  there  was  due  to  him  from  the  defendants 
$4,320.  They  further  found  that  the  contract,  upon  which  the  plaintiff's 
action  was  brought,  had  been  made,  and  the  work  it  required  to  be  done, 
was  completed;  that  a  sufficient  amount  oi  money  had  been  collected 
trom  the  tolls  ot  the  road  and  paid  into  the  county  treasury,  as  alleged 
in  the  petition,  after  deducting  the  cost  of  repairs  to  discharge  the  plain- 
tiff's claim. 

The  plaintifl  asks  judgment  upon  the  report;  the  defendants  deny 
his  legal  right  to  claim  it.  The  cause  having  been  reserved  irom  special 
term,  we  are  now  to  determine  the  questions  made  by  the  parties, 
whether  the  award  is  obligatory  upon  the  defendants  or  not. 

It  is  alleged  first,  that  no  sufficient  cause  ol  action  is  set  lorth  in  the 
petition,  and  we  have  now  the  power  lo  hold,  as  we  might  well  do  after 
verdict,  that  the  judgment  of  the  arbitrators  shall  be  arrested,  on  the 
ground  that  as  no  legal  claim  lor  a  recovery  is  set  forth  in  the  plead- 
ings, none  can  be  said  to  have  been  submitted  by  the  parties.  In 
other  words,  that  the  arbitrators  were  precluded  from  giving  their 
construction  as  to  the  rights  and  liabilities  of  those  who  had  constituted 
men  ot  their  own  selection  the  judges  of  the  law  as  well  as  of  the  facts. 

I  have  always  supposed  that  the  consent  of  parties  litigant,  ex- 
pressed upon  the  record,  withdrew  the  decision  of  the  questions  in  con- 
troversy from  the  court,  before  whom  they  were  pending,  and  referring 
their  determination  to  another  tribunal,  was  a  waiver  ot  all  exception  to 
the  mode  in  which  the  right  of  action  was  alleged,  and  superseded  the 
necessity  of  stating  the  cause  of  action  at  all,  leaving  to  the  subsequent 
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testimony  either  to  establish  or  defeat  the  relative  claim  of  ihe  parties. 
Hence  it  is,  whenever  judgment  is  rendered  upon  an  award,  the  allega- 
tions ot  the  plaintiff  and  defendant,  as  set  forth  in  the  petition  or  plea, 
are  never  permitted  to  control  the  judgment  ot  the  arbitrators  or  to 
affect  its  validity  upon  legal  principles.  In  Forseth  v.  Shaw,  10  Mass. 
253,  after  an  award  had  been  filed  and  judgment  rendered,  it  was  sought 
to  set  it  aside,  on  error,  on  the  ground  that  no  sufficient  cause  of  action 
was  alleged  in  the  declaration.  Judge  Sewall  said:  ** This  judgment 
was  rendered  upon  an  award  and  report  of  referees  deriving  their 
authority  from  a  rule  of  court,  entered  ot  record,  and  made  a  part  of 
the  proceedings  by  virtue  of  the  agreement  and  consent  of  the  parties. 
Such  an  agreement  operates  as  a  waiver  of  all  exceptions  to  the  forms 
ot  process;  or  it  may  be  considered  as  a  release  ot  errors,  or  as  an  estop- 
pel against  any  assignment  of  errors  in  the  proceedings  anterior  to  the 
rule,  mutually  consented  to  by  the  parties,  each  with  the  other."  The 
same  doctrine  is  affirmed  in  Coffin  v.  Cottle,  4  Pick.  455,  when  the  court 
held:  '*Under  the  rule  of  reference,  the  paiticular  form  of  the  counts, 
whether  good  or  not  at  law,  or  whether  rightly  joined,  is  wholly 
immaterial.** 

And  so  in  Orlady  v.  McNamara,  9  Watts.  192. 

We  can  not  then,  I  think,  refuse  to  confirm  the  award  on  this 
ground. 

Secondly.  It  is  contended  that  no  legal  liability  against  the  county 
commissioners  existed,  when  the  action  was  brought,  or  when  the  award 
was  made,  and  neither  can,  therefore,  be  sustained. 

This  proposition  directly  involves  the  power  of  the  arbitrators 
under  the  submission;  how  far  did  it  extend,  and  upon  what  questions 
were  they  authorized  to  pass  ? 

It  must  be  admitted  that  the  determinations  of  arbitrators  are 
regarded  with  great  favor  by  the  courts;  every  intendment  that  can 
properly  arise,  will  be  made  to  uphold  them.  When  parties  hav^e  selected 
their  own  judges,  and  voluntarily  invested  them  with  plenary  power  to 
decide  any  controversy,  it  is  but  just  to  suppose  the  capacity  and 
integrity  of  the  tribunal,  thus  created,  was  satisfactory  to  the  parties, 
that  they  were  willing  to  confide  to  their  judgment  what  would  other- 
wise have  devolved  upon  the  courts  to  determine.  The  supervision, 
therefore,  of  the  proceedings  connected  with  the  award,  as  well  as  the 
award  itself,  ought  not,  and  it  is  believed,  is  not  in  modern  times  ever 
claimed,  unless  the  misconduct  of  the  arbitrators  demands  the  inter- 
vention of  the  courts;  error  in  deciding  what  the  law  is,  or  how  it  shall 
be  applied,  does  not  furnish  the  ground  ot  exception  to  the  judgment 
of  the  arbitrators;  they  may  have  departed  far  from  established  prin- 
ciples, given  a  new  construction  to  private  right,  or  allowed  indemnity 
where  none  would  have  been  given  by  the  act  of  a  judicial  tribunal. 
Still  the  answer  is,  to  those  who  seek  to  impugn  the  award,  you  have 
been  heard  before  your  own  tribunal,  and  unless  you  can  challenge  the 
conduct  ot  your  judges,  as  fraudulent  or  unauthorized  by  the  submis- 
sion, you  are  precluded.  Thus  in  Greenough  v.  Rolfe,  4  N.  H.  358, 
the  court  Say:  **If  the  reterees  take  upon  themselves  the  whole  respon- 
sibility, and  decide  a  question  ot  law  otherwise  than  the  court  would 
have  done,  this  is  no  good  reason  for  setting  aside  the  report.  So  if 
they  choose  to  disregard  the  law,  and  decide  according  to  what  they 
think  to  be  the  equity  and  good  conscience  ot  the  case,  the  report  is  not 
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for  this  cause  to  be  rejected."  In  Walker  v.  Sanborn,  8  Greenleaf  288, 
it  was  held,  *'If  a  party  defendant  having  a  good  delense  at  law, 
agreed  to  submit  the  action  to  the  determination  of  referees,  in  the  usual 
form,  he  is  considered,  in  the  absence  of  all  evidence  to  the  contrar}', 
as  referring  all  questions,  as  well  of  law  as  of  fact,  to  their  judgment; 
and  if,  therefore,  their  decision  be  against  him,  it  is  no  ground  for  the 
rejection  of  the  award  that  it  is  against  law;"  tor,  say  the  court,  *'the 
defendant  must  be  considered  to  have  elected  his  tribunal  for  the  very 
purpose  of  having  the  cause  honestly  and  impartially  decided  on  its 
merits,  and  according  to  those  principles  which  that  tribunal  should 
consider  reasonable  and  just." 

The  same  doctrine  is  found  in  Kieine  v.  Catara,  2  Gall.  t)l;  it  is 
also  lully  affirmed  in  Jones  v.  Boston  Mill  Cor.,  t)  Pick.  156;  and  in 
the  late  case  of  Hodgkinson  v.  Fernie,  C.  B.  Rep.  3,  J.  Scott,  189. 

In  Ormsby  v.  Bakewell,  7  Ohio  98,  113.  it  ^s  said,  ** Persons  have 
a  right  to  refer  their  controversies  to  arbitration  on  such  terms  as  they 
ean  agree  upon.  By  a  reference,  such  as  is  made  in  this  case,  the 
arbitrators  are  authorized  by  the  parties,  finally  to  settle  their  contro- 
versy and  they  are  necessarily  authorized  to  determine  on  all  the  inci- 
dental questions,  whether  ot  law  or  fact,  that  may  arise,  in  the  investiga- 
tion oi  the  case.  Whenever  a  court  is  given  jurisdiction  oi  a  cause, 
with  it  is  impliedly  given  the  right  to  do  all  things,  and  to  decide  all 
<)uestions,  necessary  to  the  right  and  just  determination  ot  that  cause. 
The  proceedings  of  such  judges  ought  to  be  favorably  viewed  by  the 
courts,  and  should  not  be  disturbed  unless  it  is  made  clearly  to  appear 
that  they  have  not  regarded  the  principles  of  natural  justice,  in  hearing 
the  parties,  or  giving  them  an  opportunity  of  being  heard,  or  that  they 
were  partial,  or  corrupt,  or  were  imposed  on  by  fraud,  or  that  they  have 
made  a  plain  mistake  in  carrying  out  the  principles  they  had  settled." 

I  conclude,  thdn,  that  whether  the  plaintiff  had  a  right  of  action 
or  not,  the  question  has  been  determined  by  the  arbitrators,  and  their 
opinion  is  final. 

It  is  said,  however,  the  defendants  when  not  authorized  by  the 
statute  defining  their  duties,  to  impose  such  a  liability  upon  the  county 
as  is  found  to  exist  by  ttie  award;  and  if  their  act  could  not  create  the 
obligation,  the  judgment  of  the  arbitrators  was  equally  restricted.  This 
proposition,  it  seems  to  me,  assumes  that  the  very  question  already 
discussed,  has  not  been  legally  resolved.  If  the  ground  upon  which  I 
have  rested  it,  is  not  tenable,  then  it  follows  clearly,  the  plaintiff  has  not 
made  out  a  case  for  our  interference;  but  if  it  is  true,  that  the  finding  ot 
the  arbitrators  forecloses  any  inquiry  as  to  the  law  they  have  affirmed, 
then  the  nature  of  the  right  determined,  does  not  affect  the  argument. 
If  the  award  is  final  lor  one  purpose,  it  is  for  all  purposes;  and  whether 
the  cause  of  action  did  not  exist,  or  was  really  valid  in  law, to  my  appre- 
hension, was  an  immaterial  inquiry. 

A  claim  is  asserted  against  a  public  incorporation;  it  is  denied  by 
those  who  take  charge  of  its  interests;  the  litigation  directly  involves 
the  power  ot  tlie  commissioneis  to  bind  the  body  they  represent,  as  well 
as  the  right  of  a  third  party  to  enforce  the  alleged  obligation;  the 
question  is  one,  it  may  be  said,  that  admits  of  no  legal  doubt  in  the 
mind  of  the  judge,  and  as  to  which  the  law  is  settled  beyond  cavil;  still, 
if  the  arbitrators,  who  are  constituted  the  court  of  the  parties  in  contro- 
lersy,  with  the  power  to  decide  the  law  and  the  fact,  it  must  follow  that 
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the  exposition  of  the  law,  and  their  opinion  of  the  lacts,  should  be 
regarded  as  extending  to  the  whole  subject  in  dispute,  not  merely  the 
acts  done  by  the  commissioners,  but  their  power  to  do  them. 

There  is  a  very  significant  sentence  in  the  order  of  submission, 
between  these  parties;  it  is  this:  ** After  the  purpose  of  the  reference  is 
stated,  it  is  said,  that  when  the  judgment  of  the  arbitrators  is  reported 
to  the  court,  no  exception  shall  be  taken  to  it."  This  release  ot  error 
must  have  been  intended  to  mean  something  more  than  a  formal 
surrender  of  technical  exceptions  to  any  supposed  want  of  conformity 
between  the  award  and  the  submission;  and  we  can  not  give  it  any 
other  interpretation  than  that  which  concludes  the  parties^  for  every 
practical  purpose,  connected  with  the  subject  in  dispute. 

It,  then,  the  commissioners  had  the  power  to  consent  to  arbitrate^ 
any  and  every  question  which  may  arise  in  the  course  of  their  official 
duties,  and  that  they  have,  I  entertain  no  doubt.  Is  the  present  case 
an  excepton  to  the  general  rule  ?  If  it  is  not,  then  the  submission  was 
authorized,  and  the  subsequent  award  must  bind  all  concerned.  Why 
it  is  not,  I  am  at  a  loss  to  understand.  On  no  just  application  ol  the 
principle,  do  I  perceive,  that  any  distinction  between  the  cases  can  be 
sustained. 

I  do  not  feel  any  difficulty  in  placing  the  county  commissioners  in 
the  same  position  as  any  other  public  agents.  While  they  act  for  the 
public;  they  may  just  as  properly  impose  a  duty  or  a  burden  on  that 
public,  to  be  performed  or  bourne,  as  the  servants  of  any  other  corporate 
body.  As  they  can  contract  debts  for  their  principal,  and  bind  her  to 
their  payment,  it  would  seem  to  follow  that  the  consequence  of  their 
acts,  omitted  or  committed,  in  the  discharge  of  their  functions,  should 
be  visited  upon  the  body  they  represent.  1  know  that  it  has  been  deter- 
mined by  our  Supreme  Court,  in  a  late  case,  that  the  liability  of  the 
county  will  be  greatly  restricted,  but  of  the  reason  of  the  judgment  and 
the  extent  to  which  it  goes  I  am  not  advised.  The  question  must  be 
discussed  and  will  be,  until  it  is  thoroughly  understood,  and  the  true 
relation  of  the  county  to  her  citizens  be  fully  vindicated. 

It  is  lurther  said,  it  will  be  impossible  to  render  such  a  judgment 
upon  the  award,  as  will  give  the  plaintiff  the  benefit  of  the  funds  in 
the  county  treasury. 

We  may  decree  whatever  we  are  satisfied  is  just  to  be  done,  it  the 
validity  of  the  award  is  fettled.  If  we  find  there  is  a  fund  which  should 
be  charged  with  the  payment  ot  this  award,  we  can  so  order;  or  we  may 
lay  the  foundation  by  our  action,  for  the  writ  of  mandamus,  which  may 
well  issue,  if  it  is  judicially  determined  that  the  county  ought  to  dis- 
charge the  award. 

I  conclude,  then,  that  the  plaintiff  has  a  right  to  the  decree  oi  this 
court  to  enforce  his  award. 
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ASSESSMENTS.  2  Ws. 

[Special  Term,  May,  1868.] 

John  Lowdbn  v.  Cincinnati. 

1.  An  ordinance  to  grade  or  pave  a  public  street  and  providing  that  *'a  special  tax 
be  assessed  and  collected  from  the  owners  of  real  estate  abutting,  etc. ,  accord- 
ing to  the  ordinances  in  such  case  made  and  provided,"  is  sufficient  to  author- 
ize an  assessment  against  the  real  estate,  where  the  general  ordinances  in  force 
at  the  time  require  a  demand  for  the  assessment  first  to  be  made  on  the 
owners ;  and,  secondly,  in  default  of  payment,  a  seizure  and  sale  of  the  real 
estate. 

t.  If  the  city  fails  to  give  the  contractor  an  assessment,  she  is  liable  to  an  action! 
bnt  reasonable  time  is  allowed  for  the  issue  of  an  assessment  after  the  comple- 
tion of  the  public  work. 

•3.  The  same  rules  of  construction  'apply  to  municipal  ordinances  as  to  other  laws. 
Al!  laws  in  pari  materia  should  be  properly  examined  whether  referred  to  or 
not,  bnt  with  more  consideration  when  referred  to. 

Action  by  a  street  contractor  to  recover  in  damages  the  value  o^ 
work  and  labor  in  grading  High  street,  from  Parsons  street  to  SpringhiU 
avenue,  for  causes  alleged. 

First.     That  the  city  council  could  not  issue  a  valid  assessment. 

Second.     That  the  city  council  had  failed  to  issue  any  assessment. 

The  municipal  act  of  March  16,  18«J9,  (city  ordinances,  1850,  p. 
38)  empowered  the  city  council,  either  with  or  without  petition  oi  the 
property  owners,  to  grade,  pave,  etc.,  any  street,  lane,  etc.,  or  any  part 
thereof  and  to  levy  and  collect  a  special  tax  for  defraying  the  costs  and 
expenses  of  the  same  by  an  equal  assessment  on  the  feet  front  bounding 
the  improvement. 

On  June  21,  1843,  the  city  council  of  Cincinnati  passed  an  ordinance 
directing  the  grading  of  High  street,  from  Parsons  street  to  SpringhiU 
avenue,  and  that  a  '^special  tax  be  assessed  and  collected  from  the 
owners  of  real  estate  abutting  and  abounding  thereon,  to  defray  the 
expense  of  the  same,  according  to  the  ordinances  in  such  case  made  and 
provided."  On  July  10,  1843,  a  contract  was  entered  into  between  the 
plaintiQ  and  the  city,  by  which  the  plaintiff  agreed  to  do  the  work 
required  by  the  ordinance  within  the  space  of  two  years  from  the  date 
of  the  contract.  He  was  to  be  paid  upon  the  survey  and  estimate  ol  the 
city  surveyor,  for  excavating  and  grading,  eighteen  cents  perjcubic  yard. 
Bat  it  was  provided  in  the  contract  that  the  city  should  not  be  called  on 
for  any  money  due  by  virtue  of  the  contract,  until  it  was  first  demanded 
from  the  persons  chargeable  therewith,  under  an  assessment  to  be  made 
for  that  purpose.  If  he  failed  thus  to  obtain  payment  of  his  claim,  he 
was  to  prosecute  the  same,  if  necessary,  to  final  judgment,  in  the  name 
of  the  city.  If  the  decision  was  in  favor  of  the  city,  he  was  to  be  paid 
out  of  the  proceeds  when  collected;  if  against  the  city,  then  the  amount 
was  to  be  paid  by  the  city  without  further  delay. 

The  work  was  not  completed  within  the  time  limited.  Upon  ap- 
plication, the  time  was  changed  by  three  different  resolutions  ol  the  city 
council,  until  July  21,  1848.  The  work  was  not  completed  at  that 
time,  and  appeared  to  have  been  abandoned  until  May,  1853,  when  it 
was  recommenced,  and  was  continued  from  year  to  year  until  October  20, 
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1857,  on  which  day  a  certificate  was  obtained  from  one  of  the  city  com- 
missioners, that  it  had  been  completed.  This  certificate,  when  first 
given,  stated  that  the  work  was  done  in  a  workman-like  manner  strik- 
ing out  the  words  in  the  printed  form,  **according  to  contract.'*  These 
words  were  afterward  put  in  a  new  certificate,  given  alter  this  suit  was 
commenced.  The  delay  arose  Jrom  the  circumstance  that  the  contract 
had  been  mislaid/  and  was  not  found  until  about  the  time  the  suit  was 
brought. 

It  appeared  that,  in  fact,  the  work  was  finished  in  September  or 
October,  1857,  and  had  been  completed,  except  in  one  place,  sometime 
before,  the  delay  having  been  occasioned  by  the  necessity  of  a  wall  on 
one  side  of  the  street,  to  prevent  its  sliding.  This  wall,  on  a  reprej>enta- 
tion  of  its  necessity,  was  built  under  the  order  ot  the  city,  in  the  years 
1856-1857 — whether  with  an  express  view  to  the  completion  ol  the 
contract,  or  to  protect  the  street  below,  did  not  appear.  No  copy  of 
the  proceedings  on  the  subject  was  iurnishjed  by  either  party. 

No  application  to  the  city  council,  to  be  allowed  to  recommence  the 
work  in  1853,  was  shown,  nor  any  proceeding  of  the  council  produced, 
having  reierence  to  the  contract  or  work  prior  to  the  time  ot  its  com- 
pletion. It  was  proved  that,  in  1853,  on  request  ot  Roger  McHugh, 
sub-contractor  under  Lowden,  the  city  engineer  iurnished  stakes  and 
measurements,  which  would  show  how  the  grading  was  to  be  done; 
and.  it  was  stated,  that  officers  of  the  city,  having  charge  ol  such  vvorks^ 
were  cognizant  ot  the  progress  of  chis  work. 

It  appeared  that  the  sub-contractor  had,  previous  to  his  commenc- 
ing the  excavation,  made  a  contract  witn  the  Little  Miami  Railroad 
Company,  by  which  he  was  to  receive  twenly-eight  cents  per  cubic  yard, 
tor  earth  delivered;  and  that  he  commenced  this  work  to  fufill  that  con- 
tract. He  was  to  be  allowed  by  plaintiff,  the  eighteen  cents  per  yard 
for  the  amount  he  excavated,  when  recovered  under  the  contract  with 
the  city. 

No  direct  application  was  made  to  the  city  council  for  an  assessment; 
but  the  matter  was  reported  to  the  city  council  from  the  board  of  city 
improvements,  on  October  2^,  1857,  with  an  assessing  ordinance.  A 
communication  was,  at  the  same  time,  presented  from  the  subcon- 
tractor,  claiming  an  interest  in  the  assessment,  and  requiring  that  he 
should  be  protected.  The  matter  was  then  referred  to  a  committee.  On 
November  25,  1857,  the  assessing  ordinance  was  reported  back,  and  was 
again  relerred.  The  reierence  was  to  the  committee  on  law  and  the 
city  solicitor.  On  December  23,  1857,  a  new  assessing  ordinance  was 
reported,  with  the  amended  certificate  ol  the  city  commissioner,  from 
the  committee  on  law,  and  this  new  ordinance  was  referred  to  the  com- 
mittee on  public  improvements. 

In  the  meantime,  on  December  21,  1857,  the  plaintiff  commenced 
the  present  action.  ? 

Ketchum  &  Headington  and  Taft  &  Perry,  for  plaintifl. 

W 1  I  Hart  &  Disney,  for  defendant.  i 

1 1  J  Gholson,  J. 

,     1  The  petition  alleges,    as  reasons  why   no  proceedings  were  taken 

against  the  owners  of  real  estate,  as  required  by  the  condition  in  the 
contract:  First.  That  the  city  council  have  refused  to  make  an  assess- 
ment, without  which  the  plaintifl  could  not  proceed  against  the  owners 
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of  real  estate.  Second.  The  original  ordinance  was  illegal  and  void^ 
and  the  city  had  no  power  to  make  any  assessment,  having  illegally 
commenced  the  proceeding.  Upon  these  points,  by  an  answer  of  the 
city,  i^sue  is  taken.  The  omission  to  demand  payment »  as  required, 
is  set  up  as  a  bar  to  the  plaintiff's  recovery. 

The  first  question  which  it  is  proper  to  consider  in  this  case,  is  as 
to  the  validity  of  the  ordinance  passed  on  June  21,  1843,  in  pursuance 
of  which  the  contract  was  made.  It  is  claimed  that  this  ordinance  is  to 
be  construed  as  imposing  a  tax  on  tbe  owners  ot  real  estate  personally, 
and  to  be  collected  not  as  a  charge  on  their  real  property,  but  as  a 
cbarge  on  them  individually.  The  same  rules  of  construction  are  to  be 
applied  in  ascertaining  the  meaning  ot  an  ordinance  ol  the  city,  as 
would  govern  in  reference  to  any  other  co'e  ol  laws.  When  it  is  said 
that  a  special  tax  is  to  be  assessed  and  collected  from  owners  of  real 
estate,  according  to  the  ordinances  in  such  case  made  and  provided,  we 
mnst  refer  to  those  ordinances  to  ascertain  the  meaning  ol  any  expres- 
sion about  which  a  doubt  may  arise.  All  laws  in  pari  materia^  should 
properly  be  examined,  whether  referred  to  or  not,  and  much  more  when 
there  is  an  express  reference.  By  reference  to  the  city  ordinances,  one 
will  be  found  in  force  on  the  day  the  ordinance  in  question  was  passed, 
eniitled  **An  ordinance  to  provide  lor  levying  and  collecting  special 
taxes  lor  improving  the  pavements,  streets,'*  etc.,  passed  May  29,  1839. 
This,  undoubtedly,  must  be  one  of  the  ordinances  referred  to;  and  in 
Sec.  4.  will  be  found  the  proceedings  to  enforce  the  payment  of  a  special 
tax  from  the  owners  ol  real  estate.  These  proceedings  are,  first,  a 
demand  on  the  owners  for  the  amount  assessed;  and,  second,  on  their 
refusal  to  pay,  a  warrant  to  the  proper  officer  of  the  city  for  the  seizure 
and  sale  ot  the  real  estate,  giving  a  right  of  redemption  within  a.  speci- 
fied time.  It  is  not  true,  therefore,  upon  a  fair  and  reasonable  con- 
struction  ol  the  ordinance  of  June  21,  1843,  that  it  exceeds  the  power 
of  tbe  city  council  in  the  respect  claimed,  and  the  objection  made  must 
fail. 

It  would,  undoubtedly,  be  a  valid  and  sufficient  excuse  for  not 
making  the  demand  on  the  owners  of  real  estate,  provided  by  the  con- 
tract, that  the  city  council  refused  to  give  an  assessment,  and  thereby 
pnt  it  out  of  the  power  oi  the  contractor  to  comply  with  the  condition. 
In  point  of  fact,  then,  as  shown  by  the  evidence,  has  the  city  council 
so  refused  ?  No  direct  refusal  has  been  shown  from  the  records  of  the 
city.  A  proposition  to  make  the  assessment  has  been  introduced  in 
the  ordinary  mode,  and  trom  all  that  appears,  is  still  pending  and 
nndetennined.  Has  there  been  such  unieasonable  delay  and  neglect 
as  to  amount  to  a  refusal  ?  Even  it  this  could  be  claimed  in  an  ordinary 
case,  certainly,  it  would  appear  the  circumstances  ol  this  case  forbid 
any  such  conclusion. 

The  plaintiff,  in  July,  1843,  undertook  a  job  of  work  to  be  com- 
pleted within  two  years.  At  his  request,  the  time  was  extended  for 
nearly  three  years  longer.  It  was  then  left  unfinished,  and  no  effort 
to  complete  it  made  for  nearly  five  years.  It  is  then  assigned  for  com- 
pletion to  another  person,  who,  apparently,  from  the  evidence,  under- 
takes it  as  incident  to  another  contract  which  he  had  made.  It  pro- 
gresses lor  several  years  longer,  and,  finally, a  certificate  of  its  comple- 
tion is  submitted  to  the  council,  more  than  fourteen  years  after  the  con- 
tract had  been  entered  into.     Even  admitting  that  there  may  have  beer& 
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circumstances  accounting  for,  and  explaining,  to  some  extent,  this 
unprecedented  delay,  surely,  the  city  council  was  entitled  to  ask  some- 
thing more  than  the  ordinary  time  lor  the  transaction  of  such  business, 
to  inquire  into  those  circumstances.  It  may  be  that  it  was  theij-  duty, 
notwithstanding  the  delay  and  neglect  of  the  cbntractor,  to  issue  the 
assessment.  It  may  be  that  it  was  not;  but  they  were  entitled  to  a  rea- 
sonable time  to  make  the  necessary  inquiries,  and  become  informed  of 
al]  the  circumstances.  The  plaintiff,  certainly,  is  not  in  a  position  to 
<:omplain  ot  delay,  unless  clearly  unreasonable. 

There  are,  also,  in  the  case  circumslances  explaining  the  delay  on 
the  part  of  the  city  council,  in  acting  upon  the  proposition  to  make  an 
assessment.  When  the  ordinance  was  first  introduced  there  was  a  peti- 
tion in  the  nature  of  an  intervening  claim  on  the  part  of  the  sub-con- 
tractor. Again,  there  was  no  regular  and  formal  certificate  that  the 
work  had  been  done  according  to  contract.  This  certificate,  in  fact, 
was  not  procured  and  supplied  until  after  this  suit  was  commenced.  It 
may  be  that  the  delay,  in  this  respect,  was  occasioned  by  the  fact  that 
the  contract  had  been  mislaid.  This  might  well  happen  in  the  long 
lapse  of  time  that  the  completion  of  the  contract  had  been  delayed,  and, 
as  before  observed,  it  is  not  for  the  plaintiff  to  urge  others  to  extraordi- 
nary diligence.  A  delay  of  several  months,  might  well  have  been 
allowed  to  find  the  written  contract,  and  ascertain  whether  its  terms  had 
been  complied  with,  when  a  period  of  nine  years,  in  addition  to  those 
allowed,  had  been  taken  for  its  completion. 

1  do  not  intend  to  decide  what  might  be  the  rights  of  the  plaintiff, 
in  the  event  the  city  council  had  distinctly  refused  an  assessment.  The 
decision  of  that  question  will  involve  considerations  to  which  I  have  not 
adverted,  and,  particularly,  one  transaction  as  to  which  the  information 
before  us  is  quite  meager;  I  allude  to  the  recent  building  of  a  wall  by 
the  city,  which,  it  is  said,  was  to  enable  the  plaintiff  to  complete  the 
work  under  the  contract.  Still  less  is  it  for  me  to  decide,  as  to  the  duty 
of  the  city  council  to  make  an  assessment  under  all  the  circumstances 
of  this  case.  That  is  a  matter  lor  the  judgment  and  discretion  ot  the 
city  council.  I  do,  however,  decide  that,  in  the  attitude  in  which  the 
case  is  now  presented,  the  plaintiff  has  not  satisfied  me  that  there  has 
been  either  a  refusal  or  any  neglect  which  would  amount  to  a  refusal  on 
the  part  of  the  city  council,  to  make  an  assessment.  The  plaintiff, 
therfore,  from  all  that  appears  in  this  case,  has  not  been  prevented  by 
the  defendant  from  complying  with  the  condition  in  his  contract,  and, 
therfore,  can  not  recover. 

Judgment  tor  defendant. 
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EVIDENCE— PLEADING.  2  gj- 

[Speciallerm,  May,  1858.] 

Samuel  Judds  Sons  &  Co.  v.  S.  B.  Dban  &  Co. 

In  a  suit  upon  a  foreign  judgment,  the  record  is  matter  of  eyidence,  and  should 
not  be  attached  to  the  petition. 

On  demurrer  to  petition.  A  suit  on  a  judgment  rendered  in  New 
York.  Dean  &  Co.  demurred,  because  the  petition  did  not  contain  a 
transcript  of  the  judgment  record. 

Collins  &  Herron,  lor  plaintifls. 

Ranney,  Backus  &  Noble,  lor  defendants. 

Storbr,  J. 

The  petition  contains  substantially  all  that  would  have  been 
required  in  a  declaration  before  the  code;  and  since,  the  code  excludes 
from  the  petition  all  mere  matters  of  evidence,  and  a  transcript  Irom  the 
record,  is  evidence  merely,  the  court  would  be  compelled  to  order  it  to 
be  stricken  out,  if  it  were  included  in  or  attached  as  an  exhibit  to  the 
petition.  If  defendant  wishes  to  see  the  record,  it  is  public  property, 
and  equally  open  to  him  with  plaintifi. 

Demurrer  overruled  and  leave  to  answer. 


SUBROGATION.  ^^^ 

[Special  Term,  May,  1858.] 

*Wm.  Resor  V.  McKknzie,  Sterrett  &  Co. 

In  certain  ca^^es  where,  on  payment  of  money,  a  right  of  subrogation  exists,  the 
defendant,  when  sued  for  the  recovery  of  such  money,  may,  by  cross-petition, 
bring  in  as  defendants  those  against  whom  a  cause  of  action  would  arise,  in  his 
favor,  to  enforce  the  repayment  of  such  debt. 

On  demurrer  to  cross- petit  ion  making  new  defendants. 

In  this  case  the  plaintiff  sues  on  a  promissory  note  agairst  defend- 
ants, McKenzie,  Sterrett,  Keys  &  Maltby.  The  three  last  defendants 
filed  their  answer  in  the  nature  of  a  cross-bill,  and  set  up  that  all  the 
defendants  were  formerly  partners  in  the  business  of  a  sugar  refinery; 
that  this  note  was  given  to  plaintiff  as  part  of  purchase  money  lor  part- 
nership property,  and  was  secured  by  a  mortgage  executed  by  all  of 
them  to  the  plaintiU;  that  the  partnership  had  been  dissolved,  and  the 
interest  of  the  three  last  delendants,  by  contract,  had  been  translerred, 
and  McKenzie  had  become  responsible  to  pay  this  note,  and  others  still 
due;  that  McKenzie.  Brastiears,  Kilireth  and  Stettinius  now  compose 
a  new  partnership,  as  Kilbreth,  McKenzie  &  Co.,  carrying  on  the  same 
business,  the  three  last  of  whom  had  assumed,  with  said  McKenzie,  to 
pay  this  note  and  others  not  yet  due,  all  ot   which  were  secured  by 

•  C  ted  in  Wilkins  v.  Bank,  31  Ohio  St.  fi68,  but  the  court  did  not  approve  or  dis- 
approve of  the  practice  of  allowing  a  cross-petition,  where  a  right  of  subrogation 
exists,  in  favor  of  defendant,  to  bring  in  those  as  defendants  who  are  primarily 
iable. 

^  9  Dis. 
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mortgage.  The  last  four  defendants  were  asked  to  be  made  defendants 
to  the  cross-bill,  that  Keys,  Maltby  &  Sterrett  might  be  protected.  To 
this  answer  and  cross-bill,  the  parties  sought  to  be  made  defendants^ 
demur,  on  the  ground  that  they  were  improperly  made  parties. 

Jones  &  Burnet,  for  plaintifl. 

King  &  Thompson,  for  Keys,  Sterrett  8c  Maltby. 

Haines,  Todd  and  Lytle,  for  Kilbreth,  McKenzie  &  Co. 

Storer,   J. 

Those  of  the  defendants  who  are  the  makers  of  the  note,  declared,  as 
set  up  in  their  answer,  that  McKenzie,  their  co-detendant,  is  bound  in 
equity  to  protect  them  from  its  payment,  having,  as  they  asseit,  assumed, 
on  a  dissolution  ot  the  partnership,  of  which  they  were  all  members,  ta 
discharge  all  the  debts  ot  the  firm,  especially  this  note,  which  is  secured 
by  mortgage  upon  the  property  where  their  business  was  carried  on,  and 
being  part  of  the  original  purchase  money  thereof. 

They,  therefore,  ask  that  he  may  be  compelled  to  comply  with  his 
agreement,  and  the  premises  mortgaged  be  charged  with  the  payment  ol 
the  debt  in  controversy. 

After  the  dissolution  it  appears,  McKenzie  formed  a  new  partner- 
ship,  with  Neff  &  Kilbreth,  and  the  former  having  deceased,  his  inter- 
est is  now  owned  by  Brashears  &  Stettinius,  who,  it  is  alleged,  have 
assumed  to  discharge  the  debt  for  which  McKenzie  is  liable. 

Those  parties  are  all  made  defendants  to  the  answer  ol  Sterrett^ 
Maltby  &  Keys,  which  is  in  the  nature  of  a  cross-bill  with  the  proper 
prayer  for  relief. 

Kilbreth,  McKenzie  &  Co.  now  demur. 

The  cause  is  stated  to  be  that  they  can  not  be  required  to  ahswer  in 
this  controversy. 

We  can  see  no  other  ground,  on  which  such  a  claim  can  be  made* 
than  the  misjonder  of  parties. 

It  is  very  clear,  the  several  parties,  made  defendants  to  the  answer, 
are  liable  to  keep  Sterrett,  Maltby  &  Keys  harmless  from  the  pajment 
of  these  notes;  and  whenever  the  latter  have  paid  them  or  either  of 
them,  they  may  bring  their  action,  and  subject  the  mortgaged  property 
to  discharge  the  debt,  working  out  their  equity  through  Resor's  mortgage. 

As  they  are,  inter  se,  the  sureties  of  McKenzie,  who  became  the 
owner  of  the  property  by  their  release,  they  are  entitled  1o  be  subrogated 
to  all  the  rights  of  Resor,  and  may  well  maintain  their  remedy  for  ap- 
propriate relief. 

In  this  proceeding,  they  ask  no  more  than  they  would  be  entitled  to 
claim  in  another  suit  or  proceedinpr,  which  would  include  the  joinder  of 
all  the  former  parties,  and  create  additional  costs,  without  affording  any 
advantage  to  either  of  these  defendants,  either  in  making  their  defense^ 
if  they  have  any,  or  in  the  settlement  of  their  several  rights. 

The  plaintiff  makes  no  objection  to  the  joinder  of  new  defendants^ 
and  he  could  not  with  any  pro^^riety,  as  the  answer  stands.  I!  he  had 
filed  his  petition  to  foreclose  his  mortgage,  all  the  parties  now  before 
the  court,  must  have  been  made  defendants,  and  the  same  result  will 
be  practically  obtained  by  the  cross-bill. 

We  can  see  no  impropriety  in  the  joinder  of  the  defendants  who 
have  demurred,  and  we  overrule  the  demurrer,  and  give  leave  to  answer. 

Demurrer  overruled. 
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SHERRIFF'S  SALES.  \^ 

[Special  Term,  May,  1858.] 

Jas.  M.  Thompson  v.  A.  B.  McManama  bt  ax,. 

1.  If  the  terms  of  sale  are  not  complied  with  by  a  purchaser  at  sheriff's  sale,  it  is 

the  duty  of  the  sheriff  to  ignore  the  bid  and  immediately  reoffer  the  property- 
for  sale.  A  sheriff  in  making  a  sale  must  do  so  strictly  in  conformity  with  law. 
He  cannot  impose  other  conditions,  or  make  any  private  agreement  connected 
with  the  ^ale. 

2.  If,  by  an  agreement  of  parties,  the  purchaser  is  allowed  time  to  comply  with  the 

terms  of  sale,  and  that  in  case  of  his  failure  the  next  highest  bidder  may  take 
the  property;  upon  such  a  return  of  facts  the  sheriff  can  neither  disregard  the 
sale  nor  return  the  next  highest  bidder  as  purchaser. 

S.  A  purchaser  may  assign  his  bid,  but  a  sale  can  be  made  only  to  the  highest  and 
best  bidder. 

On  motion  to  set  aside  a  sherifl's  sale.  At  the  January  terra,  1858^ 
the  plaintiff  obtained  a  decree  ol  foreclosure  and  sale  ot  certain  leasehold 
premises  in  the  city  ot  Cincinnati.  The  property  was  appraised  at  S900, 
and  the  sheriff  makes  his  return  that  the  property  **was  struck  off  and 
sold  to  Joseph  Temple  for  the  sum  ol  $860,  it  being  more  than  two-thirds 
of  the  apprai<^ed  value  of  said  lot  or  parcel  of  land,  and  he  being  the 
highest  and  best  bidder  for  said  premises  and  the  purchaser  thereof." 
The  sheriff  also  indorsed  upon  the  order  of  sale  the  following  statement 
of  facts,  viz: 

**1858,  March  15.  In  this  case,  at  the  sale  of  the  premises  herein 
described,  George  B.  Whitcomb  bid  for  said  property  the  sum  of  S875, 
whereupon  the  same  was  knocked  down  and  struck  ofF  to  him,  and  he 
paid  me  $25.  and  promised  and  agreed  with  me  and  the  other  parties 
interested,  that  he  would  pay  the  balance  of  said  purchase  money 
within  a  limited  time,  or  that  it  should  be  returned  sold  to  the  next 
highest  bidder,  and  that  the  $25  so  paid  should  be  forfeited  to  the 
interested  parties;  and  the  said  George  B.  Whitcomb  having  failed  to 
pay  said  sum,  so  bid  by  him,  I  have  returned  the  sale  to  the  next 
highest  bidder  (see  return  hereto  attached),  and  ask  the  court,  in  mak- 
ing their  final  order  in  said  action,  to  direct  what  is  to  be  done  with  the 
$25  forfeited  as  aforesaid. 

'*R.  Mathers,  sheriff.^ ^ 

Edward  Morse,  for  plaintiff. 

Joseph  McDougal,  for  McManama. 
R.  D.  Handy,  for  purchaser  Temple. 

Storkr,  J. 

The  duty  of  the  sheriff,  whenever  he  is  required  to  sell  real  estate 
upon  execution,  is  plain. 

1.  He  must  demand  and  receive  the  purchase  money  from  the  pur- 
chaser before  he  makes  his  return. 

2.  He  must  sell  to  the  highest  and  best  bidder. 

3.  II  the  purchaser  neglects  or  refuses  to  pay  the  purchase  money, 
or  it  he  is  not  a  real  bidder,  and  it  is  evident  that  he  has  made  his  bid 
to  postpone  the  sale  or  delay  the  creditor  in  the  collection  of  his  debt,  it 
is  the  duty  of  the  sheriff  to  disregard  his  bid  and  ofler  the  property 
again  for  sale,  as  if  no  previous  bid  had  been  made. 
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It  was  held  in  Bisbee  v.  Hall,  3  Ohio,  449,  464,  that  when  the  pur* 
chaser  refuses  to  complete  the  contract  by  paying  the  money,  the 
sherili  was  not  bound  to  make  himself  liable  by  returning  an  actual 
sale  and  trusting  to  a  recovery  against  the  purchaser — and  this  rule  is 
afl&rmed  in  Russell  v.  Gibbs.  5  Cow.  390.  396,  where  it  is  said,  **the 
officer  may  refuse  to  deliver  the  property  until  he  receives  the  purchase 
money,  and  it  the  money  is  refused,  he  may  resell  the  property."  We 
find  the  same  principle  decided  in  Wortman  v.  Conyngham,  1  Pet.  C 
C.  243,  where  judge  Washington  states,  **it  the  purchasers  refused  to 
comply  with  the  terms  oi  sale,  it  was  the  same  thing  as  ii  the  land  had 
not  been  struck  otl  to  them;  and  the  marshal  might,  and  it  was  his 
duty  to  offer  the  property  again  to  sale."  When,  however,  the  officer 
returns  that  the  property  has  been  struck  ofl  to  a  purchaser,  and  a  new 
agreement  is  made  at  the  time,  by  which  the  payment  of  the  price 
is  postponed  to  a  future  time,  and  upon  the  non-performance  of  which 
the  sale  is  to  be  set  aside,  the  poiver  of  the  officer  ceases  over  the  pro- 
cess and  he  can  not,  upon  the  same  process,  offer  the  property  again  lor 
sale,  much  less  disregard  the  sale  and  return  that  the  next  highest  bidder 
is  the  purchaser.  »^ 

The  sheriff's  duty  is  clearly  defined;  he  must  discharge  it  as  the 
law  requires  him  to  do;  he  can  not  impose  new  conditions  or  make  any 
private  agreement  connected  with  the  sale.  If  he  presumes  thus  to  act, 
his  proceedings  will  be  set  aside  or  disregarded  altogether,  as  the 
court,  from  which  execution  has  issued,  may  think  proper.  We  have  no 
doubt,  nevertheless,  in  every  proper  case,  that  the  person  to  whom  the 
propert>  has  been  struck  down,  as  the  purchaser,  may.  at  any  time 
before  the  confirmation  ol  the  sale,  assign  his  bid  to  another,  and  the 
act  will  be  confirmed  by  the  court.  This  is  the  rule  in  Kentucky, 
Jamison  v.  Tudor,  3  B.  Mon.  357;  Frizzle  v.  Veach.  1  Dana,  212;  and 
it  has  long  been  regarded  as  the  law  in  Ohio;  Ewing  v.  Higby,  7  Ohio, 
(pt.  1)  198,  204. 

But  in  the  case  before  us  the  sale  appears  to  have  been  made  to  one 
party,  and  afterward,  without  the  property  being  re-offered,  another 
person  is  returned  as  the  next  highest  bidder,  and  entitled  to  Ihe  pur- 
chase; and  this,  too,  by  an  understandino:  between  the  parties  to  the 
sale.  Such  a  proceeding  we  can  not  judicially  sanction.  The  sale 
must  be  set  aside  and  a  new  order  ot  sale  issue  to  the  sheritl. 

Motion  granted  and  sale  set  aside. 


2Dt8.  REFEREES. 

[General  Term,  May,  1858.] 

*The  Wkslkyan  Cemetery  v.  William  Woodruff. 

1.  Referees,  under  the  code,  possess  judicial  functions,  with  the  exception  of  the 

power  to  render  judgment  and  issue  execution,  they  possess  all  the  authority 
of  I  he  court  which  appoints  them. 

2.  Where  a  trust  or  authority  is  delegated  to  several  persons  for  private  purposes* 

the  concurrence  of  all  is  necessary  to  its  execution,  but  when  the  power  con- 
ferred is  of  a  public  nature,  a  majority  will  control  the  minority.  Thus,  the 
report  of  a  majority  of  referees  is  their  judgment,  under  the  submission,  and, 
unless  set  aside  for  sufficient  cause,  is  final. 

•  Followed  in  Guthrie  v.  Milling  Co.,  9  Circ.  Dec.  743,  and  Williams  v.  Stevens, 
1  C.  S.  C.  178,  on  the  rule  that  referees,  except  to  render  judgments  and  issue 
executions,  have  the  same  powers  as  the  court  which  appoints  them. 
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3»  If  no  ezcep  ion  be  taken  to  the  competency  or  relevancy  of  testimony  before 
referees,  or  if  they  have  not  been  called  on  to  state  the  conclusions  of  law  and 
facts  separately,  their  award  ran  not  be  re-examined  for  that  cause,  unless 
error  is  manliest  in  the  proceedings  themselves. 

Reserved  from  special  term  oo  exceptions  to  a  report  of  relerees. 

The  plaintiff  filed  her  petition  to  obtain  from  the  defendant  an 
account  of  his  receipts  and  expenditures,  as  her  agent,  and  after  his 
answer  had  been  filed  and  testimony  taken,  it  was  ordered  by  the  judge 
in  special  term,  that  the  matters  in  controversy  should  be  referred  to  three 
persons,  who  were  named  as  referees,  and  lor  that  purpose  were  then 
appointed  by  the  court  to  examine  and  report  at  a  future  day.  Under 
this  order  the  referees  proceeded  to  investigate  the  case,  heard  the 
testimony  submitted  by  the  parties,  and  finally  reported  their  decision. 
On  the  coming  in  of  their  report,  it  was  excepted  to  by  the  plaintiA,  on 
the  grround  that  it  was  not  sustained  by  the  evidence  before  the  referees. 

Jozef  Freon,  for  plaintiff. 

Edward  Woodruff,  for  delendant. 

Storbr,  J. 

We  suppose  that  referees,  when  appointed  under  the  code,  possess 
judicial  functions;  that  the  authority  conferred  is  to  hear  and  determine 
the  cause,  for  we  find  it  stated,  **the  trial  before  them  shall  be  con- 
ducted in  the  same  manner  as  a  trial  by  the  court;  their  report  upon  the 
whole  issue  shall  stand  as  the  decision  of  the  court/ and  judgment  may 
be  entered  thereon  in  the  same  manner  as  it  the  action  was  tried  by  the 
court;  when  the  referee  is  to  report  the  facts,  the  report  shall  have  the 
eflect  of  a  special  verdict. " 

With  the  exception  o}  the  power  to  render  judgment  and  issue  exe" 
cution,  it  would  seem  the  referees  possessed  all  the  authority  of  the 
court  who  appointed  them,  to  hear  and  decide  upon  the  matters  submitted. 

It  is  well  settled  that  where  a  trust  or  authority  is  delegated  to 
several  persons  lor  mere  private  purposes,  the  concurrence  ol  all  is  nec- 
essary to  its  due  execution.  Kyd  on  Awards,  106,  Green  v.  Miller,  6 
Johns.  40;  Young  v.  Buckingham,  5  Ohio,  [485]  489,  Co.  Litt.  181  b. 

But  when  the  power  conferred  is  of  a  public  nature,  or  to  decide  a 
question  judicially,  a  majority  ot  those  vested  with  authority  may 
determine  the  question,  though  as  a  general  rule  all  ought  to  be  present 
to  hear  the  proofs  and  arguments  adduced  by  the  parties  interested. 
Grindley  v.  Barker,  1  Bos.  &  Pul.  229;  Cook  v.  Loveland,  lib,  31, 
Orvis  v.  Thompson,  1  Johns.  500;  Rex  v.  Beeston,  3  Term  R.  592;  Young 
V-  Buckingham,  5  Ohio  485,  489.  In  this  last  case,  our  Supreme  Court 
held,  that  the  report  of  a  majority  of  the  commissiont^rs  appointed  by 
the  court  of  common  pleas,  to  appraise  lands  condemned  tor  public  uses, 
would  bind  the  minority^  and  justified  their  decision  on  the  ground  the 
power  conierred  was  of  a  public  nature.  Watson  v.  Duke  of  Northum- 
berland, 11  Ves.  158.  • 

This  principle  regulates  the  action  of  every  judicial  tribunal,  and  is 
that  upon  which  the  right  of  the  majority  oi  the  judges  to  determine 
all  facts  litigated  before  them,  depends.  The  organization  ot  cou'^ts  is 
but  the  deputation  of  power,  confided  by  the  government  of  the  country, 
and  the  commif^sion  granted  to  those  who  administer  the  law  contem- 
plates, not  unanimity  in  the  opinions  of  all,  but  their  joint  award  only. 
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It  can  be,  required  ot  jurors  alone,  that  thev  should  all  agree  before  a 
verdict  can  be  rendered. 

We  think,  ihen,  that  the  report  of  a  majority  of  the  referees,  ap- 
pointed by  the  court,  is  their  judgment  under  the  submission,  and  unless 
it  is  set  aside  for  sufficient  cause,  will  be  final  in  this  case. 

The  second  question  reserved,  must  be  examined  as  it  it  were  not 
made  to  general  term,  upon  the  record  ot  the  case,  determined  in  the 
same  manner,  at  special  term;  if  no  exception  has  been  taken  to  the 
competency  or  relevancy  of  the  testimony  ottered  beiore  the  relerees,  at 
the  tim(^  it  was  ofiered,  and  properly  noted  upon  the  proceedings;  it  the 
referees  themselves  have  not  been  requested  to  state  the  lacts  lound  by 
them,  and  their  conclusions  of  law  separately,  we  suppose  their  award 
can  not  be  re-examined,  set  aside,  or  modified,  unless  the  error  appears 
in  the  proceedings  themselves;  whether  they  rendered  a  larger  sum  than 
the  evidence  justified,  or  allowed  less  to  the  successful  party  than  he 
might  properly  claim,  is  not  matter  lor  our  consideration;  we  must  leave 
the  parties  where  we  iin^  them.  This  is  the  course  pursued  by  the 
New  York  courts,  under  their  code,  which  is  very  similar  to  ours. 
Voorhes  Prac.  295;  Smith  v.  Caswell,  2  Code  Rep.  148;  Lakin  v.  Rail- 
road Co.,  11  How.  Pr.  412. 

Remanded  lor  judgment  on  the  report. 


^^^  MORTGAGES. 

[General  Term,  May,  1868.] 

Wm.  R.  Morris  v.  Dkvou  et  ai.. 

1.  Where  a  mortgagor  is  in  possession  and  allowed  to  carry  on  his  business  and 
sell  from  the  stock  of  goods  covered  by  a  chattel  mortgage,  such  mortgage  will 
be  void  as  against  creditors. 

,  2.  The  attendance  of  the  mortgagee  and  his  permission  to  the  mortij^agor  to  make 
a  sale  and  transfer  of  the  entire  stoclc  to  a  third  party  is  not  equivalent  to  a 
taking  possession  of  the  goods  by  the  mortgagee. 

Proceeding  in  error  to  reverse  a  judgment  of  the  special  term  of 
March,  1858,  rendered  by  Gholson.  J.,  against  the  plaintiff  in  error. 
The  errors  claimed  were  that  the  hnding  of  the  court  was  against  the 
law  and  the  evidence.  The  action  below  was  in  the  nature  oi  replevin, 
to  recover  possession  of  certain  goods  and  chattels.  Both  parties  claimed 
under  a  common  source  oi  title,  viz:  Goodloe  Pendery  and  wife.  The 
plaintiff  as  mortgagee,  the  defendants,  Devon  &  Rockwood,  as  judgment 
creditors. 

The  facts,  as  they  appeared  in  the  pleadings  and  evidence,  were 
these:  Pendery  and  wile  as  early  as  January,  1856,  were  engaged  in  a 
retail  fancx  and  millinery  business  at  store,  No.  76  Fifth  street,  ana 
were  in  the  habit  of  giving  their  joint  notes  tor  purchases.  Morris  made 
them  some  advances  in  money,  and  became  responsible  as  surety  upon 
their  paper.  To  indemnify  him  they  gave  him  a  mortgage  upon  their 
stock  in  trade.  They  continued  in  the  business  as  usual  until  October, 
1866.  when  a  fresh  supply  of  goods  was  bought,  the  old  mortgage  was' 
canceled  and  replaced  by  another  covering  the  entire  stock.  The  busi- 
ness continued  as  before  until  October,  1857,  when  another  supply  of 
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^oods  was  obtained.  The  second  mortgage  was  surrendered,  and  a  new 
one  taken  as  before,  covering  the  entire  stock.  This  mortgage  was 
dated  October  8,  1857,  and  was  filed  in  the  recorder's  ofl5ce  on  the 
same  day.  It  recites  that  Morris  had  become  indorser  and  guarantor  lor 
Pendery  and  wife  upon  and  for  certain  liabilities  and  promissory  notes, 
amounting  in  all  to  about  $4,000,  and  is  conditioned  that  if  said 
Pendery  and  wife  shall,  as  the  same  become  due,  pay  all  notes,  debts 
and  liab  lities  for  which  said  Morris  is  indorser  or  guarantor  for  them 
or  either  of  them,  and  all  lenewals  thereof,  and  all  notes  and  guaranties 
that  shall  be  made  by  said  Morris,  etc.,  then  the  instrument  shall 
become  void.  Provided,  that  until  default  snail  be  made  in  the  payment 
ot  any  of  said  notes,  it  should  be  lawful  for  said  Pendery  and  wife  to 
'^retain  possession  ol  the  said  chattels  and  eHects  and  to  use  and  enjoy 
the  same  without  any  denial  or  molestation  by  the  said  Morris  or  his 
representati  ve.«. '  * 

Nothin>!^  was  said  between  the  parties  further  than  the  terms  of  the 
mortgage  expressed  or  implied.  What  the  value  of  the  stock  then  was 
does  not  appear.  Pendery  and  wife  conducted  business  in  all  respects  as 
though  no  mortgage  had  been  made.  Selling  out  the  stock  and  receiv- 
ing the  proceeds  with  the  knowledge  of  Morris  and  without  objection, 
until  December  22,  1857,  when  Pendery  with  the  assent  ot  Morris  made 
an  arrangement  for  the  sale  of  the  entire  stock  to  one  Ferris,  upon  what 
terms  does  not  appear.  But  it  was  to  have  been  consummated  on  Janu- 
ary 1,  1858.  It  was  not  then  consummated,  but  the  stock  was  still  in 
the  possession  and  under  the  control  ol  Pendery  and  wife  until  January 
<),  when  that  portion  of  it  now  in  controversy  was  levied  upon  by  the 
defendant  Moore  by  virtue  ot  an  execution,  in  favor  of  Devon  &  Rock- 
wood  against  Pendery  and  wife,  issued  upon  a  judgment  in  their  favor 
rendered  by  Squire  Chidsey,  November  30.  1857,  for  $76.00  and  cost, 
and  he  took  possession  under  his  levy.  After\\ard  Ferris  came  to  com- 
plete his  purchase  but  found  the  goods  in  possession  of  the  constable. 
At  this  time  the  liability  of  Morris  for  Pendery  and  wile  was  about 
$3,000.  He  had  never  taken  possession  ot  the  goods,  nor  exercised  any 
act  ot  ownership  over  them  except  in  uniting  in  the  agreement  for  sale 
made  with  Ferris,  and  on  a  former  occasion  refusing  to  ratily  a  similar 
sale  made  by  Pendery.  At  what  time  the  debt  to  Devon  &  Rockwood 
was  contracted  does  not  appear;  nor  what  was  the  previous  condition  of 
Pendery  further  than  that  on  a  former  execution,  issued  on  the  judg- 
ment of  Devou  &  Rockwood,  a  return  had  been  made  of  **no  goods  and 
chattels  found,"  etc. 

On  this  state  of  facts  the  court  found  that  the  right  of  property  was 
in  the  defendant  >loore  tor  the  use  of  Devou  &  Rockwood  to  the  amount 
due  upon  the  execution,  and  accordingly  entered  up  judgment  in  their 
favor  for  said  sum  and  interest,  being  in  all  818t);  which  finding  and 
judgment  are  claimed  to  be  contrary  to  law  and  evidence. 

Tilden  &  Rairden,  for  plaintiff  in  error. 

W.  M.  Dickson,  for  defendants  in  error. 


Spkncek,  J. 

It  is  impossible  to  distinguish  this  case,  in  principle  if  in  letter^ 
from  that  of  Goodenough  v.  Harris.  12  Re.  482  (1  Dis.  53),  decided  by 
this  court  in  general  term,  October,  1855,  or  from  that  oi  Collins  v. 
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Myers,  16  Ohio  647.  In  the  latter  of  which  it  was  held,  that  a  mort- 
gage of  a  stock  ol  goods,  when  possession  was  left  with  the  mortgagor, 
accompanied  with  2l power  of  sale  in  him,  was  void,  not  only  as  against 
judgment  creditors,  but  as  against  a  general  assignment  in  trust  for  cred- 
itors; and  in  the  former  of  which  we  held  that,  a  similar  mortgage 
leaving  possession  in  the  mortgagor,  accompanied  by  a  parol  agreement 
authorizing  the  mortgagor  to  sell  and  apply  the  proceeds  in  payment  of 
the  mortgage  debt,  was  void  as  against  subsequent  creditors,  who  had 
obtained  judgment  and  levied  upon  the  property  mortgaged  before  any 
actual  possession  taken  of  it  by  the  mortgagee.  These  cases  were  not 
predicated  upon  the  ground  oi  fraud  in  fact  as  between  the  parties.  For 
in  truth  the  transaction  was  considered  to  have  been  made  in  good  faiths 
But  upon  the  ground  that  the  transaction  was  inconsistent  with  itself; 
that  the  power  of  sale  enabled  the  mortgagor  to  strike  down  the  secu- 
rity, at  any  moment,  and  was  therefore  inconsistent  with  the  -idea  of 
security,  but  should  rather  be  regarded  as  a  ward  to  keep  off  creditors. 
So  long  then  as  this  power  exists,  the  mortgage,  as  against  creditors* 
is  inoperative y  and  the  property  may  be  taken  in  executions  as  was  said 
in  the  case  of  Collins  v.  Myers,  supra^  for  as  much  as  the  mortgagor 
might  h&\ve  satisfied  and  paid  off  the  debt^  so  the  creditor  may  take  in 
execution  and  pay  himself  off,  lor  it  is  against  the  policy  of  the  law 
that  the  debtor  shall  treat  the  security  as  existing  or  not  at  his  own 
option. 

Tuere  is  nothing  opposed  to  this  doctrine  in  the  still  later  case  of 
Chapman  v.  Weimer,  4  Ohio  St.  481,  where  it  was  htld,  that  such  a 
mortgage  was  good,  after  the  mortgagee  had  taken possessioti,  as  against 
a  judgment  creditor. 

The  substance  of  these  decisions  is,  that  taking  the  whole  transac- 
tion together  it  axrounts  not  to  an  absolute  security  as  against  creditors, 
but  as  an  agreement  for  a  security  which  becomes  absolute  upon  the 
taking  possession  by  the  mortgagee,  but  until  such  possession  is  taken 
there  is  no  such  absolute  security. 

Here,  it  is  in  evidence: 

First.  That  there  had  been  two  prior  and  similar  mortgages  upon 
the  moving  stock;  that  notwithstanding  these  mortgages  the  mortgagor 
continued  in  possession  and  sold  without  regard  to  them;  th  :t  in  the 
mortgages  is  contained  an  agreement  that  until  delault  the  mortgagor 
shall  use  and  enjoy  without  denial  or  molestation  by  the  mortgagee. 

Now  the  only  use  and  enjoyment  that  could  be  beneficial  to  the 
mortgagor  was  the  right  to  sell,  /.  ^.,  to  use  as  in  times  past. 

We  think  that  here  is  an  express  power  in  the  mortgagors  to  sell. 

Second.  If  not,  there  is  one  clearly  implied  from  the  course  of 
business  pursued  by  the  mortgagors,  with  the  assent  and  knowledge  of 
the  mortgagee. 

Lastly,  The  mortgagee  never  took  possession  and  had  no  owner- 
ship at  the  time  of  levy. 

The  attempt  to  unite  in  the  sale,  though  it  amounted  to  a  claim  of 
ownership,  was  »ot  the  taking  possession  nor  did  it  place  the  plaintiff 
in  such  a  position  as  to  render  his  security  complete  as  against  creditors 
seizing  the  property. 

Judgment  affirmed. 


'  SXJPBRIOR  COURT.  IZT 


McKenzie  y.  Insnrance  Co. 


PLEADING— EVIDENCE.  '^ 

[Special  Term,  June,  1868.] 
*Al«BXANDBR   McKeNZIB  V.   WASHINGTON    LiFB   InSURANCB   CO. 

1.  An  answer  under  the  code  is  not  evidence,  but  is  a  pleading  to  be  verified  by  the 

affidavit  of  the  belief  of  the  party  that  the  facts  therein  stated  are  true. 

2.  A  general  denial  must  be  considered  as  tantamount  to  a  statement  that  the  facts 
alleged  in  the  petition  did  not  occur.  A  statement  that  the  party  has  no  knowl- 
edge on  the  subject,  and  therefore  denies,  is  not  improper. 

Action  upon  a  policy  of  insurance  alleged  to  have  been  assigned  to 
plaintifi;  defendant  states  that  it  has  no  knowledge  of  such  assignment, 
and  therefore  denies  that  such  assignment  was  made.  Plaintiff  files 
a  motion  to  strike  the  allegation  and  denial  from  the  answer. 

Kebler  &  Force  and  Washington  Van  Hamm,  lor  plaintiff. 

Bates  &  Scarborough,  for  defendant. 

Gholson,  J. 

An  answer  under  our  present  system  ol  practice  is  not  evidence — 
it  is  not  required  for  the  purpose  of  discovery — but  is  a  pleading,  and 
is  required  to  be  verified,  by  an  affidavit  of  the  belief  of  the  defendant 
that  the  facts  stated  in  it  are  true.  The  answer  is  required  to  contain  a 
general  or  specific  denial  of  every  iact  in  the  petition,  controverted  by 
the  defendant.  What  shall  be  considered  a  general,  and  what  a  specific 
denial,  is  not  defined  in  the  code. 

When  an  answer  contains,  as  it  may,  a  general  denial  without  more, 
and  an  affidavit  is  made,  that  the  facts  stated  in  it  are  believed  to  be 
true,  this  must  be  considered  as  tantamount  to  a  statement  that  the 
facts  alleged  in  the  petition  did  not  occur;  and  this  is  a  negative  tact. 
But  it  may  b3  that  the  defendant  has  no  knowledge  and  uo  information 
on  which  he  can  found  a  belief,  and  is  he  then  bound  to  admit  the  truth 
ot  what  is  alleged?  I  think  not;  and,  in  such  a  case,  it  seems  to  me 
the  only  course  is  to  state,  specifically,  that  he  has  no  knowledge  on  the 
subject,  and,  therefore,  denies.  His  affidavit,  then,  is  as  to  the  fact  of 
his  want  of  knowledge  or  information  on  the  subject,  and  this  justifies 
him  in  intei posing  a  denial.  If  this  were  not  so  it  would  place  a  defend- 
ant, called  upon  to  respond  to  a  matter  of  which  he  never  before  heard, 
in  an  awkward  predicament.  I  have  had  occasion  to  reflect  on  this  sub- 
ject several  times,  since  the  adoption  of  the  code,  and  have  always 
arrived  at  this  conclusion;  and  such,  I  think,  is  now  the  usual  practice. 
It  seems  to  follow  from  the  very  necessity  of  the  case. 

For  these  reasons,  the  motion  to  strike  out  the  portion  of  the  answer 
referred  to  will  be  overruled. 

Motion  overruled. 

•  Distinguished  from  Wentzel  v.  Zinn,  10  Dec.  98,  in  that  where  a  party  is 
chargeable  with  knowledge,  it  being  a  matter  of  record,  an  allegation  that  the  party^ 
has  no  knowledge,  and,  therefore,  denies,  will  not  be  entertained. 
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2^8  INSOLVENCY— CONVEYANCES* 

[Special  Term,  June,  1858.] 

*A.  O.  Brannon,  Assignbk,  etc.  v.  Daniel  Brannon  ex  al. 

A.  O.  S.,  being  in  embarrassed  circumstances,  and  in  contemplation  of  insolvency, 
executed  and  delivered,  in  Louisville,  Kentucky,  an  instrument  purporting  to 
be  a  mortgage  to  N.  D.  S.  et  al.  conveying  a  large  amount  of  real  estate  in  Cin- 
cinnati, Ohio,  to  secure  certain  indorsements  of  said  N.  D.  S.  et  al.,  as  individ- 
uals and  firms,  upon  notes,  drafts,  etc.;  but  there  is  no  note  or  obligation  upon 
which  said  parties  are  jointly  liable.  The  instrument  has  neither  seal  nor 
scrawl  annexed  to  the  signature  of  the  grantor,  nor  was  it  acknowledged  by 
him  ;  but  on  the  day  of  its  execution,  the  two  subscribing  witnesses  appeared 
before  a  commissioner  (appointed  by  the  governor  of  Ohio  to  take  the  acknowl- 
edgment of  deeds  and  other  instruments  of  writing,  in  Kentucky,  to  be 
recorded  and  used  in  Ohio),  and  made  oath  that  they  were  called  on  by  the 
grantor  to  witness  his  signature  and  acknowledgment  to  the  deed,  and  that 
they  did  so  witness  the  same  at  his  request — all  of  which  is  duly  certified  by 
said  commissioner,  under  his  seal  of  office.  This  instrument  was  duly  left  for 
record  in  the  recorder's  office,  at  Cincinnati,  in  Hamilton  county. 

On  the  next  day  after  the  execution  of  the  foregoing  described  deed,  the  grantor,  at 
Louisville,  executed  deeds  of  conveyance  and  assignment  to  the  plaintiff  of  all 
his  property,  real  and  personal,  in  Louisville  and  Cincinnati,  in  trust  for  the 
ec^ual  benefit  of  his  creditors,  which  deeds  were  duly  recorded  in  Louisville  and 
Cincinnati.  The  plaintiff  was  not  only  an  attesting  witness  to  the  mortgage, 
but  had  actual  notice  of  it,  before  taking  the  deed  of  assignment.    Held  : 

1.  That  the  instrument  of  mortgage,  although  executed  in  Kentucky,  was  not  so 

executed  as,  by  the  laws  of  Kentucky,  to  entitle  it  to  be  recorded ;  nor  was  it 
executed  in  conformity  with  the  provisions  of  law  for  the  execution  of  deeds 
within  the  state  of  Ohio,  and  is  of  no  validity  as  against  the  plaintiff.  That  in 
Ohio  no  deed  or  mortgage  can  be  properly  recorded,  unless  it  be  properly  exe- 
cuted and  acknowledged  or  proven ;  that  mortgages  take  effect  only  from  the 
time  oi  being  delivered  for  record,  as  against  all  persons  having  or  acquiring 
an  interest  in  the  property,  except  the  mortgagor,  and  that  without  regard 
to  the  question  of  notice. 

2.  That  the  act  entitled,  "  an  act  to  authorize  the  governor  to  appoint  commissioners 

to  take  acknowledgments  of  deeds  or  other  contracts,  and  depositions,  in 
other  states,"  requires  the  acknowledgment  or  proof  of  such  instruments  to  be 
taken  according  to  the  law  of  the  state  of  Ohio ;  the  object  of  this  law  beings  to 
furnish  facilities  for  taking  such  acknowledgment  or  proof  in  other  states  and 
countries. 

3.  The  court  regarded  a  mortgage  made  to  four  individuals,  *'  to  hold  to  them  and 

each  of  them,"  to  secure  said  persons  individually  as  well  as  firms,  their  liabili- 
ties being  some  several  and  some  as  firms,  but  in  no  case  as  embracing  all,  as 
an  assignment  in  trust,  such  as  would  come  within  the  Ohio  statute. 

Action  to  quiet  title  to  certain  real  estate  in  Cincinnati,  in  favor  ot 
the  plaintiff  as  general  assignee,  for  the  benefit  ot  creditors  as  against 
certain  mortgagees.  The  case  was  submitted  to  the  court  for  decision 
upon  facts  set  forth  in  the  petition  and  answers,  and  agreed  upon  at  the 
hearing.  From  which  it  appears,  that  on  January  12,  1858,  Abraham  O. 
Smith,  a  resident  ol  the  state  of  Kentucky,  being  in  embarrassed  circum- 
stances, and  in  contemplation  of  insolvency,  executed  and  delivered,  in 
Louisville,  in  said  state,  an  instrument  purporting  to  be  a  mortgage,  to 
the  defendants,  N.  D.  Smith,  N.  J.  Smith,  Jacob  Smith,  and  Charles  O. 
Smith,  conveying  a  large  amount  of  real  estate  in  the  city  ot  Cincin- 

*  The  obiter  dictum  about  mortgage  to  secure  several  creditors  on  joint  and  sev- 
eral obligations  is  in  conflict  with  the  decision  in  Roberts  v.  McWilliams,  3  Re. 
152. 
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nati,  Ohio,  by  the  terms  ot  which  it  is  recited,  that  whereas  said  N.  D. 
Smith  and  Jacob  Smith,  composing  the  firm  of  Jacob  Smith  &  Co. ;  N. 
D.  Smith  and  Charles  O.  Smith,  composing  the  firm  of  N.  D.  Smith 
&  Co. ;  and  N.  J.  Smith  and  Charles  O.  Smith,  individually^  have  sever- 
ally and  respectively  indorsed  various  bills,  drafts,  and  acceptances 
for  Smith  ^  Borland,  Smith,  Russell  &,  Co.,  and  Abraham  O.  Smith, 
individually,  and  are  respectively  bound  thus:  *'The  said  N.  J.  Smith 
is  my  surety  on  a  note  to  Griffin  Kelly  for  $10,836,  due  January  7,  1857; 
and  said  N.  J.  Smith  and  Charles  O.  Smith  are  my  sureties  on  a  note 
to  said  Griffin  Kelly,  for  $12,985,  due  April  11,  1857;  the  firm  ol  N.  D. 
Smith  &  Co.  are  bound  on  sundry  notes  and  drafts  of  Smith  &  Rowland, 
for  several  large  amounts  (specially  described);  Jacob  Smith  &  Co.  are 
bound  as  indorsers  for  several  large  amounts  (also  specially  described); 
Jacob  Smith  &  Co.  aud  N.  D.  Smith  &  Co.  are  also  bound  as  indorsers  on 
sundry  bills  (likewise  specially  described) ;  N.  D.  Smith  &  Co.  and  N.  J. 
Smith  are  liable  as  indorsers,  for  12.942,  due  February  11,  1858  (and  on 
other  stttidry  drafts);  N.  D.  Smith  on  a  certain  described  note:  Now,  to 
secure  said  persons  individually  and  as  firms,  growing  out  of  any  and  all  of 
said  indorsements,  as  aforesaid,"  etc.,  ''I  do  hereby  mortgage  to  them  and 
each  of  them  all  my  real  estate  in  the  city  of  Cincinnati,  described/* 
etc.  "The  right  and  title  to  the  same,  the  said  A.  O.  Smith  doth  hereby 
agree  to  warrant  and  defend  unto  the  said  Jacob  Smith,  N.  D.  Smith,  N. 
J.  Smith,  and  Charles  O.  Smith,  against  all  claims.  But  when  A.  O. 
Smith  shall  cause  the  above  named  debts  and  liabilities  to  be  paid  off, 
and  said  indorsers  discharged  therefrom,"  etc.,  **then  this  mortgage 
shall  cease,"  etc.  In  testimony  whereof,  the  said  A.  O.  Smith  hath 
hereby  set  his  hand  and  seal,  the  12th  day  oi  January,  1858,  at  the  city 
of  Louisville. 

(Signed)  A.  O.  Smith. 

"Attest:  A.  O.  Brannon, 
"Geo.  F.  Barret." 
It  has  neither  seal  nor  scroll  annexed  to  the  signature  ot  the  grantor, 
uor  was  it  acknowledged  by  him:  but  on  the  day  of  its  execution,  the 
two  subscribing  witnesses  appeared  before  J.  J.  Doz'er  (a  commissioner 
appointed  by  the  governor  of  Ohio,  to  take  the  acknowledgment  and 
proof  of  deeds  and* other  instruments  of  writing  in  the  state  ol  Kentucky, 
to  be  recorded  and  used  in  the  state  ot  Ohio),  and  made  oath  that  they 
were  called  on  by  A.  O.  Smith  to  witness  his  signature  and  acknowl- 
edgment to  a  deed,  and  that  they  did  so  witness  the  same,  at  his 
request;  all  which  is  duly  certified  upon  f aid  instrument  by  said  commis- 
sioner, under  his  seal  of  ottice. 

*  This  instrument  was  duly  left  for  record  in  the  recorder's  office  of 
Hamilton  county,  on  January  13,  1858,  at  12  o'clock,  m. 

On  January  12,  1858,  Daniel  Brannon  caused  writs  oi  attachment 
to  be  issued  out  of  this  court,  which  were  levied  upon  said  property, 
but  the  same  have  since  been  dismissed,  on  motion,  after  hearing,  in 
general  term.  On  January  13,  A.  O.  Smith  executed  a  deed  of  convey- 
ance and  assignment,  in  the  state  of  Kentucky,  ot  all  his  property,  real 
and  personal,  to  the  plaintiff,  in  trust  tor  the  equal  benefit  ot  his  cred- 
itors; and  also  on  the  same  day,  executed  another  deed  to  the  plaintifl 
of  all  the  property  in  the  city  of  Cincinnati,  upon  the  same  trusts,  which 
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was  duly  recorded.     The  plaintiff  was  not  only  an  attesting  witness  to 
the  mortgage,  but    had    actual  notice  of  it,  belore  taking  the  deed  of 
assignment. 

Groesbeck  &  Thompson,  tor  plaintiff. 

King  &  Anderson,  lor  defendants. 

Spencer,  J.  * 

On  the  part  ol  the  plaintiit,  it  is  claimed  that  this  instrument  of 
mortgage,  although  executed  in  Kentucky,  was  not  so  executed  as  ta 
entitle  it  to  be  recorded  by  the  laws  ol  Kentucky,  nor  was  it  executed  in 
conformity  with  the  laws  of  Ohio,  and  is,  therefore,  of  no  validity 
as  against  the  plaintiff;  wherefore  he  asks  that  it  may  be  declared  of  na 
eilect  as  against  him,  and  his  title  quieted. 

On  the  part  of  the  defendants,  it  is  insisted  that  said  mortgage  was 
duly  executed  in  coniormity  with  the  laws  ot  Kentucky.  That  the 
defendants,  at  the  time  of  executing  the  same,  were  liable  as  indorsers 
lor  A.  O.  Smith,  in  a  sum  exceeding  $80,000;  that  some  ol  the  defend- 
ants have  since  paid  a  portion  of  these  liabilities,  to  the  amount  of 
upward  ol  $12,000,  and  have  been  sued  lor  payment  of  some  $31,000 
additional. 

Defendants  claim  that  plaintiff  gave  no  value  lor  the  conveyance  to 
him,  but  that  it  was  merely  executed  to  secure  creditors,  and  that  for- 
asmuch as  plaintiff  had  notice  ol  the  mortgage,  he  has  no  equity 
against  it. 

There  is  nothing  in  the  framework  of  the  petition  seeking  to  charge 
the  property  in  the  hands  of  delendants,  (assuming  the  mortgage  to  be 
effective)  as  being  conveyed  in  trust  for  the  benefit  of  all  the  creditors* 
But  such  a  claim  has  been  made  in  the  argument,  on  the  hearing,  and 
if  necessary  so  to  do,  we  are  authorized  to  allow  an  amendment  to  the 
petition  for  that  purpose.  It  was  further  claimed  in  argument,  on  the 
part  of  the  plaintiff,  that  by  a  statute  of  Kentucky,  in  force  when  the 
mortgage  was  executed,  it  became,  i/>so  facto,  an  assignment  in  trust  for 
the  equal  benefit  of  all  the  creditors,  and  that  effect  must  be  given  to 
it  in  Ohio,  agreeably  to  the  laws  of  Kentucky. 

The  only  evidence  we  have,  as  to  the  laws  of  Kentucky,  in  relation 
to  the  execution  of  deeds  and  moitgages,  is  found  in. the  "Revised  Stat- 
utes of  Kentucky,*' title— '^Conveyances;*'— Chapter  XXIV,  pp.  196  to 
202.  Section  1  provides  that  **no  seat,  scroti,  or  indentation  shall  be  nec- 
essary to  give  effect  to  a  deed,  except  (it  be)  the  deed  of  a  corporation.** 
Section  11.  *'No  deed  of  trust  or  mortgage  shall  be  valid  against  a 
purchaser  lor  a  valuable  consideration,  without  notice  thereof,  or  against 
any  creditor,  until  such  deed  shall  be  acknowledged  or  proved  accord- 
ing to  law,  and  lodged  for  record.*' 

Section  16.  ** Deeds  executed  in  this  state,"  etc.,  may  be  admitted 
to  record,  1st.  On  the  acknowledgment  before  the  proper  clerk,  by  the 
party  making  the  deed;  or  2d,  by  the  proof  of  two  subscribing  wit- 
nesses, etc. ;  or  5th,  on  the  certificate  ol  a  clerk  of  county  court  ot  this 
state,  th^t  the  same  had  been  ackowledged  or  proved  before  him,  as 
required  by  this  section." 

Section  24  provides  that  **the  clerk  of  each  county  court  shall  record 
all  instruments  of  writing  embraced  in  any  section  ot  this  chapter  which 
shall  be  lodged  for  record,  properly  certified,  or  which  shall  de  acknowU 
edged  or  proved  before  him  as  required  by  law." 
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The  law  of  Kentucky  in  regard  to  fraudulent  assignments,  in  trust 
tor  creditors,  etc.,  (I^aws  of  Kentucky  lor  *66,  107),  provides:  Section 
1.  '*That  every  sale,  mortgage  or  assignment,  wbicb  shall  be  made  by 
debtors  in  contemplation  ol  insolvency,  and  with  the  design  to  prefer 
one  or  more  creditors,  to  the  exclusion,  in  whole  or  in  part,  of  others, 
shall  operate  as  an  assignment  and  transfer  ot  a//  the  property  and 
-effects  of  such  debtor,  and  inure  to  the  benefit  ot  all  his  creditors,"  etc. 
— "excepting  any  mortgage  made  in  good  faith,  to  secure  any  debt  or 
liability,  contracted  simultaneously  with  such  mortgage,  and  lodged  for 
record,  within  thirty  days  alter  its  execution."  The  other  sections  of 
tlie  statute  provide  how  such  trusts  shall  be  wound  up,  etc. 

1.  It  is  not  necessary  to  consider  wbat  would  have  been  the  effect 
ot  this  mortgage,  had  it  embraced  lands  within  tbe  state  ol  Kentucky, 
tinder  the  statute  just  cited.  The  property  embraced  in  the  mortgage 
is  situate  wholly  within  the  state  of  Ohio,  and  it  is  plain  that  the  law  of* 
Kentucky  was  intended  only  to  apply  to  property  within  that  state,  such 
property  as  could  be  administered  upon  by  her  courts  of  justice'.  The  law 
of  Kentucky  may  control  contracts  made  within  that  state;  to  be  exe- 
cuted and  enforced  within  her  borders;  or  may  declare  the  eflFect  of 
such;  It  has  no  extra  territorial  operation;  it  can  not  act  upon  property 
beyond  her  jurisdiction,  nor  prevent  parties  from  controlling  property 
in  other  states,  agreeably  to  the  laws  of  such  states.  It  will  hardly  be 
contended  that  if  A.  O.  Smith  had  possessed  o^Aer  property  in  Cincin- 
nati, not  embraced  in  the  mortgage,  that  that  would  have  also  passed  to 
the  mortgagee,  as  general  assignee,  by  virtue  of  the  statute  of  Kentucky; 
and  yet  such,  undoubtedly,  would  be  the  operation  of  the  instrument 
in  Kentucky. 

2.  Nor  is  it  absolutely  necessary  to  decide  whether  this  mortgage 
-(assuming  it  to  have  been  properly  executed  a,nd  recorded)  is  to  be 
regarded  under  the  statute  of  Ohio  as  a  conveyance  in  trust  for  the  equal 
i)cnefit  of  all  the  creditors  of  A.  O.  Smith;  though  such  would  seem  to 
me  to  be  its  legal  effect.  The  statute  declares,  3  Curwen  2239  [Sec. 
<)343,  Rev.  Stat.],  that  '*all  assignments  of  property  in  trusi,  which  shall 
be  made  by  debtors  to  trustees,  in  contemplation  of  insolvency,  with  the 
design  to  prefer  one  or  more  creditors  to  the  exclusion  of  others,  shall 
be  held  to  inure  to  the  benefit  of  all,**  etc. 

Here  we  have  an  undoubted  case  of  insolvency,  contemplated  by 
both  parties  to  the  mortgage;  a  conveyance  made  with  a  view  to  give 
preference  to  the  morts^agees  over  other  creditors;  and  the  only  requisite 
left  to  bring  the  case  within  the  statute  is,  to  declare  that  this  is  a  con- 
veyance in  trust.  In  the  case  of  Harkrader  v.  Leiby,  4  Ohio  St.  t02, 
603,  it  was  held  that  as  to  the  form  of  the  conveyance  or  assignment,  it 
might  be  made  as  well  by  way  of  mortgage,  to  secure  a  debt  justly  due, 
as  by  an  absolute  conv^eyance.  The  question  to  be  decided  in  all  such 
cases  was,  had  the  mortgagee  an  interest  for  any  other  party  than  him- 
self— did  he  hold  upon  a  trust,  which  either  a  third  party,  or  the  mort- 
gagee himself  could  control  ?  It  he  did,  the  statute  applied.  (lb.  609, 
t)13.)  How  is  it  in  the  case  before  us  ?  The  conveyance  is  made  to  four 
individuals,  to  hold  ''to  them  and  each  of  them,  (i.  ^.,  jointly  and  sev- 
erally) to  secure  said  persons  individually,  and  as  firms  in  their  liabil- 
ities," etc.  Now,  there  is  no  indebtedness  specified  in  this  instrument, 
in  which  all  the  parties  are  jointly  liable,  nor  in  which  they  are  severally 
liable,  and  if  there  was,  or  such  indebtedness  might  subsequently  have 
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arisen,  yet  the  paper  specified  was  neither  loiut  nor  several,  bat  such  as 
some  of  the  parties  were  liable  upon  as  individuals,  some  as  individuals 
and  firms  jointly,  and  some  as  firms  jointly,  in  no  case  embracing  alL  It 
lollows  that  so  far  as  the  conveyance  is  loint,  they  held  in  trust  lor 
each;  and  so  lar  as  it  was  several,  each  held  in  trust  for  all — not  each 
separately,  until  his  single  debt  was  paid,  or  each  in  proportion  only  ta 
his  single  debt,  but  all  jointly  as  well  as  severally,  until  the  debts  of 
each  and  all  were  paid;  so  that  should  the  debt  of  any  one  be  paid  in 
full,  his  interest  in  the  property  did  not  thereby  cease,  but  he  still  con- 
tinued to  hold  as  trustee  lor  the  others;  and  as  such  trustee  he  would  be 
held  to  an  account  by  the  others,  or  by  the  mortgagor  himself.  This 
brings  the  conveyance  within  the  statute. 

But  1  have  said  this  point  need  not  be  decided.  The  view  which  I 
have  taken  of  the  main  question  in  the  case  renders  it  unnecessary. 

3.  That  question  is,  whether  the  instrument  executed  in  Kentucky 
has  any  operation  or  effect  against  the  conveyance  to  the  plaintiU. 

By  the  law  ot  Ohio  for  the  execution,  etc.,  of  deeds,  3  Curwen  2448, 
[Sec.  4106,  Rev.  Stat.]  Sec.  1,  deeds,  mortgages  and  other  instruments 
for  the  conveyance  ol  lands,  executed  within  the  state,  are  required  to 
be  signed,  sealed^  attested  by  two  witnesses,  and  acknowledged  before 
some  proper  officer  appointed  by  law.  The  fifth  [Sec.  4111,  Rev.  Stat.] 
section  declares  that  **all  deeds,  mortgages,  etc.,  for  the  conveyance  or 
incumbrance  of  any  lands,  etc.,  situate  within  tnis  state,  executed  and 
acknowledged,  etc.,  or  proven  in  any  other  state,  territory  or  country,  in 
conformity  with  the  laws  ol  such  state,  territory  or  country,  or  in  con- 
formity with  the  laws  of  this  state,  shall  be  as  valid  as  ii  executed 
within  this  state  in  conloimity  with  the  loiegoing  provisions  of  this 
act;*'  and  the  seventh  section  declared  that  **all  mortgages  as  executed 
agreeably  to  the  provisions  of  this  act,  shall  be  recorded,  etc.,  and  shall 
take  eflect  Irom  the  time  when  the  same  are  recorded,"  etc. 

It  follows  Irom  the  seventh  section,  and  has  been  so  decided,  1st. 
That  no  deed  or  mortgage  can  be  properly  recorded,  unless  it  be  in  all 
respects  properly  executed  and  acknowledged,  or  proven.  Johnston  v. 
Haines,  2  Ohio,  65;  White  v.  Denman,  16  Ohio,  69;  and  2nd.  That 
mortgages  take  ettect  only  irom  the  time  oi  being  delivered  1  >r  record, 
as  against  all  persons  having  or  acquiring  an  interest  in  the  property, 
except  the  mortgagor,  and  that,  without  regard  to  the  question  of  notice^ 
1st — As  against  a  subsequent  mortgagee,  with  notice,  Stansell  v. 
Roberts,  13  Ohio.  148;  Mayham  v.  Coombs.  14  Ohio,  428.  2nd— As 
against  a  mere  judgment  creditor,  with  notice,  White  v.  Denman,  16 
Ohio,  69.  3d.  Whether  the  mortgage  be  legal  or  equitable,  Bloom  v. 
Noggle,  4  Ohio  St.  45;  or  whether  the  judgment  be  recovered  after  the 
date  and  record  ol  the  mortgage,  if  the  first  day  of  the  term  intervenes 
between  the  date  and  record  of  the  mortgage,  Jackson  v.  Luce,  14  Ohio 
5l4.  4th — As  against  an  assignee  holding  tor  the  benefit  of  creditors  at 
large.  Bloom  v.  Noggle,  supra. 

In  all  these  cases  the  question  of  notice  has  been  held  immaterial — 
the  doctrine  of  equity  in  that  regard  not  applying,  but  the  statute 
requires  the  recording  ot  the  instrument  as  part  of  its  execution,  and  is 
peremptory  in  its  terms,  declaring  that  mortgages  shall  take  effect  only 
from  the  time  when  presented  for  record,  [Bloom  v.  Noggle,]  supra. 
All  creditors  in  such  cases  are  said  to  have  equal  equities- to  procure 
nayment  for  their  debts;  per  Hitchcock,  I.  Mayham  v.  Coombs,  supra. 
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These  cases,  and  especially  that  of  Bloom  v.  Noggle,  supra,  settle 
the  objectioDS  raised  by  the  defendants'  counsel,  that  the  plaintiff  is 
a  voluntary  assignee,  and  not  a  purchaser  for  value,  and  that  it  a  pur- 
chaser he  had  notice  oi  the  prior  equities^ 

The  only  remaining  question  is:  Was  this  mortgage  properly  exe- 
cuted and  acknowledged  or  proven,  so  as  to  be  recorded  ? 

It  is  clearly  not  executed  in  accordance  with  the  provisions  of  law 
for  the  execution  of  deeds  within  the  state  ol  Ohio,  because,  1st:  It  has 
not  the  seal  oi  the  grantor  affixed;  and,  2d:  It  was  not  acknowledged 
by  him  before  any  officer  appointed  by  law  lor  that  purpose.  Was  it, 
then,  executed  agreeably  to  the  laws  of  Kentucky,  when  received  ?  It 
appears  from  the  statutes  ol  Kentucky  already  quoted,  that  a  seal  is  not 
required  to  give  validity  to  a  deed  or  mortgage,  nor  as  between  the 
paUies  themselves,  is  it  necessary  that  a  deed  should  be  acknowledged  or 
proven.  But  as  against  subsequent  purchasers,  without  notice,  and 
creditors,  it  has  no  effect,  until  recorded. 

To  entitle  a  deed  or  mortgage  to  be  recorded  in  Kentucky,  it  is 
necpssary  that  the  same  should  be  acknowledged  by  the  grantor,  or 
proven  by  two  subscribing  witnesses;  and  where  such  deed  is  executed 
in  Kentucky,  the  only  officer  appointed  by  law  to  lake  such  acknowl- 
edgment, or  proof,  is  the  cletk  of  a  county  court.  Here  there  is  no 
such  acknowledgment  or  proof ;  and  ol  consequerce,  this  mortgage  has 
not  been  proven  or  acknowledged  agreeably  to  the  laws  of  Kentucky, 
and  could  not  be  recorded  there,  ii  it  had  included  lands  situate  in  that 
state.  It  is  not  a  valid  instrument,  therefore,  under  the  filth  and 
seventh  sections  of  the  deeds  act. 

It  is  contended,  however,  on  the  part  of  the  defendants,  that 
although  not  executed  agreeably  to  the  laws  ol  Ohio,  nor  proven  agree- 
ably to  the  laws  of  Kentucky,  yet  this  mortgage  was  executed  agreeably 
to  the  law  of  Kentucky  and  proven  agreeably  to  the  law  ol  Ohio,  and  is 
therelore  valid.  This  position  is  predicated  upon  the  provisions  ol  an 
act  entitled  **an  act  to  authorize  the  governor  to  appoint  commissioners 
to  take  acknowledgments  of  deeds  or  other  contiacts,  and  depositions,  in 
other  states,"  by  which  it  is  enacted,  section  1.  *'That  the  governor 
shall  have  power  to  appoint  commissioners  in  any  of  the  United  States, 
with  authority  to  take  the  acknowledgment  and  proof  ol  the  execution 
of  any  deed  or  other  conveyance  or  lease,  of  any  lands  lying  in  this  state, 
or  of  any  contract,  letter  of  attorney,  or  any  other  writing,  uoder  seal 
or  not,  to  be  used  or  recorded  in  this  state."  Section  2.  *'Such 
acknowledgment  or  proof  so  taken  according  to  the  laws  of  this  state, 
and  certified  to  by  any  such  commissioner,  under  his  seal  of  office, 
annesed  to  or  indorsed  on  such  instrument,  shall  have  the  same  force 
and  effect,  as  if  the  same  had  been  made  before  a  judge,  or  justice  of 
the  peace,  or  any  other  officer  authorized  to  perform  such  acts  in  this 
state.**  Section  4.  That  such  commissioner  shall  take  an  oath  of  office 
"well  and  faithfully  to  execute  and  perform  all  the  duties  of  such  com- 
missioner, under  and  by  virtue  of  the  laws  oi  the  state  of  Ohio.  **  Swan 
Stat.  179. 

It  is  claimed  that  by  the  second  section  the  acknowledgment  or 
proof  is  to  be  taken  according  to  the  law  of  the  state  where  made,  and 
not  by  law  of  the  state  of  Ohio.  Hence  the  use  of  the  word  '*tbe**  in 
the  first  part  of  the  section,  in  contradistinction  to  the  word  **this**  in 
the  latter  part.     The  former  denoting  that  the  acknowledgment  or  prool 
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is  to  be  taken  agreeably  to  the  law  of  the  state  where  taken,  and  the 
latter  that  its  effect  shall  be  the  same  as  il  done  within  this  state;  and 
this  construction,  it  is  claimed,  is  necessary  to  give  full  effect  to  all  the 
words  of  the  section,  else  how  can  the  words  **or  proof,"  as  applicable 
to  deeds,  have  effect,  and  properly  carry  out  the  intent  ? 

With  regard  to  the  verbal  critjcism  on  the  use  of  the  word  "the,"  it 
does  not  indicate  any  particular  state  other  than  the  one  spoken  of;  the 
only  antecedent  (or  state  spoken  of  in  the  singular  number)  is  this  state, 
or  the  state  of  Ohio.  If  the  intention  had  been  to  describe  another  state, 
the  words  **such  state*'  would  have  been  tar  more  precise,  or  the  "state 
where  taken;''  and  this,  too,  would  have  been  much  the  more  natural 
mode  of  expression.  If  t)ie  words  *  'or  proof*  are  properly  applicable 
to  deeds  only  for  the  conveyance,  etc.,  of  lands,  there  may  be  some 
foundation  for  this  claim;  because  there  was,  at  the  passage  of  this  $ict, 
no  law  in  existence,  nor  is  there  now,  authorizing  **proot  ot  deeds"  to 
be  taken,  and  therelore  these  words  would  have  no  meaning,  unless 
applied  to  the  law  of  some  other  state. 

But  it  must  be  observed  that  a  large  variety  ol  subjects  is  embraced 
in  the  first  section;  deeds,  leases,  contracts,  letters  of  attorney,  or  any 
other  writing',  whether  under  seal  or  not,  to  be  used  or  recorded  in  the 
state.  Of  all  these,  acknowledgments  or  proof  may  be  taken,  as  the 
subject  requires.  If  there  be  an  account  against  the  estate  ot  a  deceased 
person,  to  be  used  on  settlement  of  the  estate,  such  account  may  t>e 
proven  in  another  state,  before  a  commissioner.  If  there  be  an  account 
for  work  and  labor,  or  materials  furnished  lor  the  building  ot  a  house 
or  watercratt,  the  same  may  be  attested  or  proven  in  another  state, 
before  a  commissioner,  with  n  view  to  its  being  recorded  in  Ohio,  in 
order  to  put  a  lien  upon  such  a  house  or  boat.  It  a  deed  lor  the  convey- 
ance of  land,  it  may  be  acknowledged  before  such  commissioner.  Thus 
all  the  words  of  the  section  become  fully  applicable  and  necessary. 

More  than  this,  if  the  expression,  "such  acknowledgment  or  proof," 
related  to  deeds  only,  the  words,  '^or  proof,"  are  not  necessarily  mean- 
ingless, as  applicable  to  the  laws  of  this  state.  The  same  expression  is 
used  in  Sec.  5  of  the  deeds  act,  as  applicable  to  the  laws  of  Ohio. 
Thus,  "all  deeds,  etc.,  executed  and  acknowUdged  or  proved^  in  con- 
formity with  the  laws  ot  siuh  state,  etc.,  or  in  conformity  with  the  laws 
of  this  state,  shall  be  as  valid,"  etc.,  and  yet  it  has  been  seen  there  is  no 
law  in  Ohio  for  the  proof  ot  deeds.  The  words  thus  used  are  of  general 
import;  they  had  their  origin  at  a  time  when  deeds  might  have  been 
proven  under  the  laws  of  Ohio,  and  contemplate  a  future  when  such 
proof  may  be  allowed. 

There  is  nothing,  then,  in  the  particular  phraseology  of  the  second 
section  of  the  commissioner's  act  which  requires  the  construction  put 
upon  it  by  the  defendants'  counsel. 

What,  then,  was  the  object  of  this  statute;  and  what  does  its 
language  naturally  import  ?  It  should  first  be  observed  that  the  lan- 
guage of  the  act  is  not  in  the  alternative;  that  is,  the  act  does  not  say, 
* 'such  acknowledgment  or  proof  so  taken,  according  to  the  laws  of  either 
this  or  some  other  state,  shall  have  force  and  effect,"  etc.,  but  according 
1o  the  laws  of  the  state,  meaning  some  one  only.  If  one  only,  then  of 
which  ?  The  object  of  this  law  undoubtedly  was  to  furnish  facilities  for 
taking  the  acknowledgment  and  proof  of  deeds  and  other  instruments 
intended  to  be  used  or  recorded  in  Ohio,  in  other  states  and  countries — 
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not  only  in  the  United  States,  but  foreign  lands.  Such  other  states  and 
conntries  may  have  made  no  provision  for  the  acknowledgment  or  proof 
of  such  instruments.  This  law  furnishes  a  mode  by  which  such 
acknowledgment  and  proof  can  be  taken  in  accordance  with  the  laws  of 
Ohio.  Upon  any  other  view,  the  law  would  h^feio  de  se.  It  such  pro- 
vision should  not  be  made  in  any  other  states  or  countries,  the  appoint- 
ment of  a  commissioner  therein  would  be  useless,  since  the  acknowledg- 
ment or  proof  would  not  be  (so)  taken. 

If  confirmation  of  this  view  of  the  legislative  intention  were  want- 
ing, it  is  lound  in  the  natural  construction  oi  the  language  used,  as  well 
as  in  the  whole  scope  ot  the  bill:  **Such  acknowledgment  or  proof  so 
taken,  according  to  the  laws  of  the  state,  shall  have  the  same  force 
and  effect  as  if  made  before  any  officer  authorized  to  perform  such  acts 
in  this  state;"  hence,  if  made  before  an  officer  within  this  state,  it  must 
be  made  according  to  the  laws  of  this  state.  This,  to  my  mind,  is  a 
conclusive  view  ot  the  question. 

But,  further,  when  language  is  used  which  may  be  taken  eilher 
way,  but  not  both,  it  would  seem  but  little  less  than  a  reproach  upon 
the  legislature  to  suppose  they  used  it  in  a  sense  which  would  send  a 
commissioner  or  officer  to  another  state  or  country  to  certify  evidence 
according  to  the  law  of  such  state  or  country,  of  which  he  might  justly 
be  supposed  ignorant,  rather  than  in  accordance  with  the  laws  of  Ohio, 
with  which  he  would  be  supposed  to  be  familiar,  and  where  the  con- 
formity of  his  acts  with  the  law  could  be  judged  of  by  all,  without 
referring  to  the  legislation  of  foreign  lands. 

Again,  the  third  section  ot  the  act  authorizes  such  commissioners 
to  take  depositions  in  other  states,  to  be  used  in  the  courts  of  this  state. 
Can  there  be  any  doubt  that  such  depositions  must  be,  then,  in  all 
respects,  in  conformity  with  the  laws  of  Ohio  ? 

Finally,  section  4  of  the  act  requires  the  commissioner  to  take  an 
oath  of  office — to  do  what?  *'To  execute  and  perform  all  the  duties  of 
such  commissioner,  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio."  Not  such  only  as  may  be  devolved  upon  him  by  the  laws  of 
Ohio,  but  to  perform  them  all  under  (or  in  accordance  with)  the  laws  of 
Ohio. 

It  is  hardly  necessary  to  add,  that  the  very  appointment  of  an  officer 
to  perform  acts  rendered  essential  by  the  laws  of  a  state,  to  establish 
rights  between  parties  at  home,  or  within  the  state  making  the  appoint- 
ment, presupposes  that  such  acts  are  to  be'  performed  in  consonance 
with  the  laws  of  that  state. 

I  am  ot  the  opinion,  therefore,  that  this  mortgage  deed  is  not  prop- 
erly executed  and  recorded,  so  as  to  convey  any  title  in  the  premises,  as 
against  the  plaintiff,  and  that  the  plaintiff  is  entitled  to  have  his  estate 
quieted  and  established.     A  decree  may  be  drawn  accordingly. 

Decree  for  plaintiff. 


10  Dis. 
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287. 

[Special  Term,  June,  1868.] 

Thorntok  Check  v.  Litti^e  Miami  R.  R.  Co. 

1.  Where  a  party  contracts  for  transportation  over  a  route  composed  of  several  rail 

roads,  for  which  he  pays  an  entire  sum,  and  receives  a  through  ticket  or  receipt^ 
the  contract  is  entire,  and  not  of  several  distinct  liabilities.  If  no  partnership 
in  fact  exists  between  the  roads,  he  may  treat  the  contract  as  entire'  or  several^ 
so  far  as  the  other  parties  are  concerned. 

2.  By  the  appointment  of  a  common  agent  to  receive  the  entire  consideration,  and 

issue  through  tickets  and  checks,  which  they  recognize  and  assume,  the  several 
companies  are  made  aware  that  the  contract  is  treated  by  the  passenger  as  en- 
tire, and  not  several. 

8.  If  the  agent  at  the  starting  point  fails  to  disclose  his  principals,  and  contracts  on 
their  behalf,  whether  jointly  or  severally,  he,  or  the  company  represented  by 
him,  may  be  treated  as  sole  principal ;  but  if  the  contract  be,  in  fact,  entire,  and 
he  is,  in  fact,  dealing  for  others,  who  receive  the  benefits  of  the  contract,  the 
other  contracting  party  may  look  to  the  real  principals,  and  subject  all  who  are 
interested  in  the  joint  contract. 

4.  The  delivery  of  a  check  to  a  passenger,  is  intended  to  relieve  him  of  any  care 
or  superintendence  of  his  baggage,  while  on  its  journey,  and  devolves  such 
care  upon  the  agents  of  the  several  roads  over  which  it  passes. 

5.  Damages  will  not  be  allowed  for  loss  of  an  opportunity  in  securing  employment 

by  reason  of  careless  delay  or  loss  of  bagg»*ge,  unless  the  damage  is  specially 
set  forth  in  the  petition  as  the  direct  result  ol  failure  to  deliver. 

6.  If  such  liability  is  not  joint  the  burden  of  proof  devolves  upon  the  party  who 

has  possession  to  give  an  account  of  such  injury,  and,  in  default,  should  be 
answerable  for  the  loss. 

Action  to  recover  the  value  of  lost  baggage. 

The  petition  sets  forth  that  the  defendant  entered  into  a  contract  of 
partnership  with  the  Columbus  and  Xenia  Railroad  Company,  the  Cen- 
tral Ohio  Railroad  Company,  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  the  Washington  Branch  Railroad  Company,  by  which  they 
formed  a  running  connection  over  their  respective  roads,  for  the  trans- 
portation of  passengers,  with  their  baggage,  from  Washington  city  to 
the  city  of  Cincinnati,  tor  reward,  and  that  during  said  partnership, 
viz:  on  December  29,  1856,  the  defendant,  at  Washington  city,  dy  its 
agents  contracted  with  the  paintiff,  for  the  consideration  of  Sl6,  then 
paid  by  plaintitl  to  said  agent,  to  transport  the  plaintiS  and  baggage 
sately,  and  in  a  reasonable  time,  to  the  city  of  Cincinnati,  ov«:r  said 
several  roads;  by  virtue  of  which  contract,  the  plaintift  took  passage 
on  the  cars  of  the  Washington  Branch  Road,  at  Washington  city,  and 
delivered  to  the  proper  agent  of  said  Washington  Branch  road,  his 
baggage,  consisting  ot  a  large  trunk,  containing  his  wearing  apparel,  of 
the  value  of  $203.75,  and  $95.00  in  money,  being  for  necessary  travel- 
ing expenses;  that  said  agent  gave  to  plaintiH  a  through-check  for  his 
baggage  trom  Washington  city  to  Cincinnati;  that  plaintiff  was,  in  a 
reasonable  time,  saiely  carried  over  the  entire  distance,  and,  upon  his 
arrival  in  Cincinnati,  demanded  his  baggage  from  defendant:  that  said 
baggage  was  not  delivered  to  him,  nor  safely  carried  over  said  roads, 
but,  on  the  contrary,  a  portion  thereof,  consisting  ot  said  sum  ot  money, 
and  wearing  apparel,  to  the  value  of  $150.75,  (in  all,  $246.75),  was 
wholly  lost  through  the  carelessness  and  negligence  ot  the  defendant. 
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and  were  never  delivered  to  the  plaintiff,  and  the  residue  thereol, 
though  delivered  by  the  defendant  to  the  plaintit],  was  delayed  unreason- 
ably, for  the  space  of  lourteen  days,  by  reason  of  which  delay  he  has 
sustained  damage  in  the  sum  ol  $150,  and  for  which,  together  with  the 
value  ol  the  property  lost,  he  claims  damages,  amounting,  in  all,  to 
•3SH).75.  , 

For  answer  the  defendant  comes  and  denies  the  existence  of  any 
contract  ot  partnership  between  defendant  and  said  other  railroad  com- 
panies, as  averred  in  said  petition;  and  denies  that  said  trunk  was 
delivered  to  said  defendant,  or  to  any  agent  ot  theirs  authorized  to  con- 
tract in  their  behalf,  as  alleged  in  the  petition. 

On  the  trial,  the  plaintiff  oflered  in  evidence  his  own  deposition, 
from  which  it  appears  that  on  the  day  named  in  the  petition,  the  plain- 
tifl  engaged  passage  at  the  ticket  office  of  the  Washington  Branch  Rail- 
road, in  Washington  city,  from  thence  to  Cincinnati,  over  the  several 
roads  named  in  the  petition;  paid  a  clerk  in  the  office  $16.00  for  the 
entire  passage  money,  and  received  a  through-ticket  for  his  own  passage, 
and  a  check  for  his  baggage,  lor  the  entire  route^  of  which  a  duplicate 
was  placed  on  his  trunk;  that  he  placed  the  trunk,  thus  checked,  in 
the  hands  of  the  baggage  master  for  the  line,  at  Washington;  that  it 
was  properly  fastened,  and  contained  the  articles  specified  in  the  peti- 
tion; that  upon  the  same  day  the  plaintiff  started  upon  the  cars  at 
Washington,  and  reached  Cincinnati  on  the  second  day  following; 
that  his  ticket  and  check  were  recognized  by  the  several  agents  of  the 
roads  over  which  he  traveled,  including  that  of  defendant,  as  entitling 
him  to  pass  over.  That  on  his  arrival  in  Cincinnati  he  demanded  his 
trunk  at  defendant's  depot;  that  the  same  could  not  be  found;  that  at 
the  end  oi  fourteen  days  it  was  found  at  defendant's  depot.  That  when 
thus  found  it  was  recognized  by  defendant's  agent,  as  plaintiff *s,  by  the 
counter-check  in  plaintiff's  possession.  That  the  trunk  had  been  broken 
open,  and  the  property,  claimed  by  the  plaintiff  to  be  lost,  had  been 
taken  out  of  it.  That  the  agent  ol  the  defendant  acknowledged  the 
trunk  had  been  broken  open,  but  stated  that  such  was  its  condition 
when  it  arrived  at  the  depot.  The  plaintiff  at  first  refused  to  receive 
what  remained  of  his  property,  unless  remuneration  was  made  him  for 
his  damage — but  finally  took  it.  That  the  amount  of  property  lost 
was  stated  in  the  petition.,  and  that  by  reason  of  being  obliged  to  wait 
for  his  baggage,  plaintiff  was  unable  to  proceed  immediately  upon  his 
journey,  and  lost  thereby  opportunity  for  employment,  tor  the  space  of 
six  weeks,  upon  the  steamer  Hickman,  on  which  he  had  been  engaged 
in  his  regular  business,  at  140.00  per  month,  and  for  which  he  claims 
to  have  sustained  special  damage,  to  the  amount  ol  $160. 

This  was  all  the  testimony  offered  in  the  case, 

W.  B.  Probasco,  for  plaintiff. 
Curwen  &  Wright,  for  defendant. 

Spencer,  J. 

The  plaintiff  claims  to  recover,  upon  either  ot  two  grounds:  1st. 
That  whatever  relation  the  defendant  might  have  sustained  to  the 
Washington  Branch,  and  intei  mediate  railroads,  /w/^fr  j<p,  yet  as  to  the 
world,  they  held  themselves  out  as  partners,  and  the  plaintiff  has  there- 
fore a  right  to  charge  them  as  such,  and  to  hold  each  liable  for  the  acts 
of  either,  or  all.    2d.    That  independent  of  partnership,  the  trunk  being 
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found  in  possession  of  defendant  in  a  mutilated  condition,  throws  upon 
them  the  burden  of  showing  that  the  loss  did  not  happen  while  the  trunk 
was  in  their  possession  as  carriers. 

The  facts  relied  upon  as  going  to  show  a  partnership,  are:  the 
employment  of  a  common  agent  at  Washington  city,  to  receive  tbrough- 
iare  for  the  entire  route,  and  for  each  of  the  roads;  the  receipt  of  such 
fare  and  the  delivery  ot  a  single  ticket ^  and  a  single  check  loi  the  entire 
route;  and  the  acknowledgment  of  the  sufficiency  of  such  ticket  and 
check,  by  the  several  agents  of  all  the  companies  throughout  the  route, 
and  to  the  end  of  the  journey. 

How  tar  these  iacts,  in  conjunction  with  the  known  customs  and 
usages  oi  railroads,  are  to  be  regarded  as  holding  out  to  the  world,  an 
idea  of  special  or  limited  partnership,  as  between  such  roads,  and  per- 
sons dealing  with  them,  has  been  to  me  a  question  of  no  little  embarrass- 
ment; and  especially  so,  as  the  number  of  authorities  upon  the  subject 
are  exceedingly  limited,  and  of  a  contradictory  character. 

In  the  case  of  Ellsworth  v.  Tartt,  26  Ala.  733,  the  defendant  owned 
a  line  of  stages,  or  a  continuous  and  connected  passenger  line,  from 
Montgomery,  in  Alabama,  to  Charleston,  in  South  Carolina,  connecting 
with  another  line  of  stages  at  one  end,  and  with  a  railroad  at  the  other. 
The  plaintiff  took  passage  from  Montgomery  to  Charleston;  paid  his 
fare  for  the  entire  distance,  and  received  a  through-ticket  at  Mont- 
gomery. He  passed,  with'  his  baggage,  safely  over  the  railroad,  and 
over  defendant's  line,  and  while  upon  the  connecting  lines  of  stages^ 
owned  by  other  parties,  discovered  his  trunk  was  missing:.  The  defend- 
ant acknowledged  himself  proprietor  of  his  own  line,  took  a  memoran- 
dum of  the  lost  articles,  and  promised  to  assist  in  finding  them.  The 
money  received  for  passage  was  to  be  paid  over  to  the  different  lines,  in 
certain  agreed  amounts  Upon  the  trial  below,  the  judge  charged  the 
jury  that  if  the  passage  money  was  paid  over  to  a  common  agent,  and 
was  to  be  shared  by  all  the  parties,  they  were  liable  to  the  world  as 
partners,  and  the  defendant,  as  one  of  the  firm,  was  amenable  to  the 
plaintifi's  action.  It  was  held  on  error  that  the  charge  was  erroneous, 
that  although  the  plaintiff  had  purchased  a  through-tickets  and  defendant 
was  to  receive  part  of  the  price  paid  for  it,  under  a  contract  for  that 
purpose  with  the  other  parties,  as  to  his  portion  of  the  route,  that  did 
not  render  him  liable  as  a  partner,  so  as  to  subject  him  to  a  loss  not 
occurring  upon  his  portion  of  the  route.  The  court  say  (page  736^ 
*'The  liability  ot  the  defendant  as  a  partner,  was  by  the  charge  to 
depend  solely  upon  the  iact  ot  his  having  the  right  to  receive  a  portion 
of  the  money  paid  for  the  through-ticket.  Suppose  the  different  pro- 
prietors along  the  route  ome  to  the  understanding  to  appoint  a  common 
agent  at  each  end,  to  receive  the  fare  of  each,  from  passengers  going 
through,  and  to  give  a  receipt  or  through-ticket,  it  is  very  clear  that 
such  an  agreement  would  not  constitute  a  partnership  inter  se,  or  as  to 
third  persons,  and  yet  each  proprietor  would  have  the  right  to  receive 
his  proportion  of  the  fare;  there  would  be  in  such  case  no  community 
of  interest,  either  in  the  property  or  the  profits.'* 

This  decision  was  undoubtedly  correct,  in  so  far  as  it  reversed  the 
decision  of  the  court  below.  The  court  below  had  held  it  conclusive 
proof  of  a  partnership,  that  the  defendant  had  received  a  portion  of  the 
money  paid  lor  a  through-ticket,  withoiit  considering  the  question  of 
a  community  of  profits^  or  of  joint  interest  in  the  property,  or  a  joint 
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undertaking  to  carry.  But  so  far  as  the  court  of  errors  undertook  to  neg- 
ative the  idea  of  partnership,  on  the  ground  that  there  appeared  to  be  no 
community  ot  interest  between  the  parties,  either  in  the  property^  or  in 
the  profits^  it  seems  to  me  the  court  went  entirely  too  tar.  A  continuous 
line,  and  the  undertaking  of  each  to  forward  passengers,  who  had  been 
carried  over  the  route  of  another,  might  have  made  the  routes  of  all 
more  profitable,  by  inducing  increased  travel,  and  thus  give  stich  an 
interest  in  the  purpose  oi  the  tmdertaking  of  all. 

In  the  case  ol  Hart  v.  Railroad  Co.,  4  Selden,  37,  the  plaintiff  pur- 
chased, &t  Whitehall,  from  an  agent,  through  passenger  tickets  from 
thence  to  Troy.     Part  ol  the  line  was  covered  by  the  defendant's  road — 
part  by   the  road  of  another  company,  and  part  by  the  Washington  and 
Saratoga  railroad — and  put  his  baggage,  consisting  oi  four  trunks,  on 
board  the  cars,  at  Whitehall.  Both  passenger  and  baggage  cars  ran  all 
the  way   through.     Two  of  the  trunks  arrived  safely  at  Troy,  the  other 
two  were  lost.     Such  was  the  plaintifl's  proof,  and  on  motion  for  a  non- 
suit, the  court  below  relused  it.     The  defendant  then  offered  evidence 
that  there  was  an  agreement  between  the  three  companies,  by  which 
the  defendant  ran  its  engine  between  Troy  and  Saratoga ;  and  the  Sara- 
toga and   Washington  Railroad  Company,  its  engine  between  Saratoga 
and  Whitehall.    That  each  ran  cars  over  the  whole  distance,  accounting 
to  the  three  for  their  proper  proportion  oi  the  distance  run.     That  ior 
the  accommodation  of  passengers,  tickets  were  sold  in  three  parts  —Troy 
to  Balston,   Balston  to    Saratoga,  Saratoga  to   Whitehall.     The  court 
charged  the  jury,  **that  it  was  not  a  question  whether  the  property  was 
on  the  defendant's  road,  but  whether  it  was  received  by  the  defendant's 
agents,  at  Whitehall   or  elsewhere;"  upon  which  plaintitl  obtained  a 
verdict.     On  a  writ  of  error,  complaint  was  made,  that  the  court  beloW 
relused  to  non-suit  the  plaintiff,  as  requested,  and  that  the  charge  of  the 
court  below  was  erroneous.     The  court  above  intimate  that  when  the 
plaintiff  closed  his  case,  the  evidence  of  the  defendant's  liability  was 
slight — hardly  sufficient  to  warrant  a  verdict.     But  this  point  it  was 
unnecessary  to  decide;  for  upon  the  lurther  evidence  given  by  delend- 
ant,  the  verdict  was  clearly  right,  and  no  fault  was  to  be  found  with 
the  charge;  for  it  appeared,  lurther,  in  evidence  by  a  witness,  that  he 
was  baggage  man  in  the  employment  of  delendant — had  charge  ot  the 
baggage  car  from  Whitehall  to  Troy,  which  belonged  to  the  defendant, 
and  in  which,  part  of  the  defendant's  baggage  was  carried  from  White- 
hall to  Troy;  that  he  once  went  into  the  other  baggage  cars,  which 
the  agents  of  the  Whitehall  road  had  filled  up  with  emigrants'  baggage 
(to  which  class  plaintifl  belonged);  that  on  his  arrival  at  Saratoga,  hQ 
neglected  assorting  the  baggage  to  be  sent  to  Schenectady,  from  that 
to  be  sent  to  Troy,  out  of  the  freight  car  which  came  to  Troy  ;  and  that 
tkrough'Xi^^Xs  were  sometimes  sold  to  emigrants. 

The  ground  upon  which  this  decision  rests,  is  not  distinctly  stated 
by  the  court — whether  because  the  evidence  showed  a  joint  interest 
between  the  several  roads,  as  partners;  or  whether  it  showed  that  the 
trunks  were,  from  the  beginning,  considered  as  under  the  charge  ot  the 
defendant's  agent. 

In  a  manuscript  case,  decided  at  general  term  ot  the  Supreme 
Court  of  Buffalo,  Morris  v.  Railroad  Co.,  the  case  of  Hart  v.  Railroad 
Co.  was  held  as  conclusively  deciding  that  payment  to  a  common  agent  ot 
the  pasenger  money  for  the  entire  line,  accompanied  by  a  through-ticket. 
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constituted  the  several  companies  of  which  the  line  was  composed, 
partners,  as  between  themselves  and  the  parties  making  such  pa3'ment. 
In  this  case  the  defendant  was  the  connecting  link  between  the  Northern 
Indiana  Railroad,  and  the  Erie  &  Kalamazoo  Railroad,  the  three  form- 
ing a  continuous  Hue  from  Chicago  to  Toledo.  They  had  agents  at 
each  end  ot  the  line,  who  received  through-tare,  and  gave  tickets  and 
bills  accordingly,  and  the  money  was  divided  among  the  roads,  accord- 
ing to  the  distance  traveled  by  each.  The  plaintiflE  put  his  cattle  on 
board  the  cars  at  Chicago,  destined  tor  Toledo,  which  were  damaged 
before  they  reached  defendant's  road.  He  also  put  some  hogs  on  the 
cars  at  Chicago,  for  Toledo,  which  were  damaged  after  they  left  the 
defendant's  road.  For  the  latter  there  was  no  waybill,  or  memorandum 
of  transportation,  nor  any  special  contract,  other  than  what  was  implied 
from  payment  ol  the  price  of  transportation  for  the  whole  distance. 
For  the  cattle  there  was  a  waybill,  signed  by  the  transportation  agent  at 
Chicago,  as  follows: 

Northern  Indiana  Railroad  Co.,  Jan.  7, 1853. 
Waybill  of  Merchandise  forwarded  from  Chicago  to  Toledo : 


No.  of  car. 

To  whom  consigned. 

Description. 

Charges. 

1 

M3,    141,    134, 

127,    129,    140, 

&c. 

John  Morris, 
Toledo. 

123    head   of   cattle, 
lljcars,  @}25. 

1287  50 

I^.  Dari«ing,  Agent, 

per  D.  W.  Matthews. 

These  facts  the  court  held,  under  the  decision  of  the  case  alluded 
to,  were  sufficient  to  establish  a  joint  liability  on  the  part  of  the  del  end- 
ant,  with  the  other  railroads,  2A  partners.  It  is  true  the  court  also  held, 
that  such  contract  ot  partnership  was  not  within  the  scope  of  the  detend- 
ant's  authority,  under  its  charter,  and  was,  therefore,  void. 

Upon  this  latter  question,  however,  I  need  not  dwell,  since  we  have 
decided,  in  general  term,  in  two  cases,  that  a  railroad  company  might 
make  a  binding  contract  ot  transportations  beyond  its  own  terminus. 

The  real  question  to  be  determined  in  this,  and  cases  ot  a  like 
kind,  is,  with  whom  has  the  plaintiff  made  his  contract.  When  a  party 
contracts  with  an  agent  for  transportation  over  an  entire  line,  for  which 
he  pays  an  entire  price,  and  receives  one  through-receipt^  does  he  under- 
stand that  he  is  making  payment  for  an  entire  consideration,  or  for 
several  distinct  considerations  to  be  received  ?  and  do  the  parties  with 
whom  he  deals,  hold  themselves  out  as  dealing  severally^  or  as  uniting 
in  a  common  purpose  tor  an  entire  consideration  ?  The  answer  to  these 
questions,  it  seems  to  me,  must  determine  the  questions  of  liability. 
Now,  it  is  evident,  that  so  far  as  the  plaintiff  is  concerned,  he  must  have 
considered  the  contract  of  transportation  as  entire,  either  as  made  with 
the  company  at  the  starting  point  ot   the  line,  or  as  made  with  all  the 
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parties  composing  the  line— he  considered  the  contract  as  a  unii^  and  not 
made  up  of  several  distinct  agreements  with  several  distinct  parties. 
The  evidence  which  he  receives  from  the  other  contracting  party  is  ot  an 
entire  engagement,  and  not  of  several  distinct  liabilites;  the  price  he 
pays  is  an  entire  sum,  and  he  makes  no  inquiry  into  the  consideration  to 
be  received  by  each  company  individually;  his  baggage  is  checked 
through  the  entire  distance,  to  be  delivered  in  safety  at  his  journey's  end, 
and  is  not  to  be  delivered  to  or  inquired  lor  by  him  at  any  intermediate 
point.  It  his  ticket  should  be  retused  at  any  intermediate  point,  he 
does  not  expect  a  return  back  oi  the  consideration  received  for  that  par- 
ticular part  of  the  route.  He  considers  the  whole  contract  broken, 
and  that  he  is  entitled  to  a  return  of  the  price  for  the  whole  journey 
unperlormed,  and  in  this  case  he  does  not  expect  to  call  upon  each  com- 
pany severally  for  its  proportion  of  the  consideration  received — lor  that 
corporation  he  does  not  know — he  expects  to  be  reimbursed  in  an  entire 
sum.  It  follows  then,  that  so  lar  as  he  is  concerned,  he  treats  the  con- 
tract as  entire,  and  not  merely  several.  It  no  partnership  in  fact  exists 
between  the  roads,  he  may,  undoubtedly,  treat  the  contract  as  entire,  or 
several,  so  far  as  the  other  parties  are  concerned. 

By  the  appointment  of  a  common  agent,  to  receive  the  entire  con- 
sideration, who  issues  through-tickets  and  checks  which  they  recognize, 
and  asstune,  they  are  made  aware  of  the  expectations  of  parties  dealing 
with  the  agent,  and  must,  therelore,  know  the  contract  is  treated  as 
entire,  and  not  several.  With  whom,  then,  if  entire,  is  the  contract 
made?  Undoubtedly,  if  the  agent  ol  the  company  at  the  starting  point 
iails  to  disclose  his  principals,  and  contracts  on  their  behalf,  whether 
jointly  or  severally,  he,  or  the  company  represented  by  him,  may  be 
treated  as  sole  principal^  and  held  liable  accordingly.  But  if  the  contract 
made  by  him  be  entire,  and  he  is,  in  fact,  dealing  for  others,  who  receive 
the  benefits  of  the  contract,  the  other  contracting  party  may  look  to  the 
real  principals,  and  subject  all  who  are  interested  in  the  joint  contract. 
In  this  view  of  the  case,  I  am  of  opinion  that  this  contract  ol  trans- 
portation may  be  properly  considered  as  joint  betjveen  all  the  roads 
participating  in  its  benefits,  and  that  the  defendants  are  liable  accord- 
ingly; an  opinion  in  all  respects  confirmed  by  Judge  Redfield  in  his 
treatise  on  railways. 

Assuming,  however,  that  the  facts  above  referred  to,  fail  to  estab- 
lish a  joint  liability  between  the  several  parties  forming  the  line,  and 
still  it  seems  to  me  the  case  is  in  favor  of  the  plaintifi. 

It  is  proot  that  the  trunk  containing  the  plaintiff's  baggage,  was 
delivered  in  good  order  upon  the  cars  at  Washington  city,  with  a 
through-check  fastened  upon  it;  that  the  check  was  recognized  by  the 
defendant  as  authorizing  them  to  carry  the  trunk  through  and  deliver  it 
to  the  plaintiff;  that  the  trunk  came  into  the  hands  ot  defendant,  and 
was  transported  over  its  line  oi  road;  that  when  it  reached  the  end  of 
the  line  it  had  been  broken  open,  and  in  part  rifled  of  its  contents.  The 
delivery  of  the  check  to  the  plaintifi  was  intended  to  relieve  him  from 
any  care  or  superintendence  of  the  trunk  while  on  its  journey,  and 
devolved  such  care  upon  the  agents  of  the  several  roads  over  which  it 
passed.  It  is  found  in  the  defendant's  hands  broken  open  and  rifled. 
The  defendant  gives  no  account  of  the  condition  in  which  it  was  received 
by  it,  though  it  acknowledges  that  it  was  apparent  the  trunk  had  been 
broken  open.     The  nature  of  the  case  renders  it  difficult,  if  not  impos- 
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sible,  on  the  part  ot  the  plaintiff,  to  show  where  the  loss  did  happen, 
whether  beiore  or  after  the  trunk  came  into  defendant's  possession. 
In  this  state  ot  the  case,  it  seems  to  me,  that  the  burden  of  proof  ought 
to  rest  with  the  defendant,  and  that  we  are  justified  in  holding,  that  as 
the  trunk  started  on  its  journey  in  a  sound  condition,  it  so  continued, 
until  it  was  found  to  be  injured,  and  that  the  party  in  whose  possession 
it  was  first  found  to  be  injured  should  render  account  for  such  injury, 
or  show  that  it  happened  elsewhere;  and  in  default  of  such  account 
should  answer  for  the  loss. 

N I  have  examined  the  matters  in  controversy  at  considerable  length, 
because  they  present  important  practical  questions,  and  when  persons 
are  traveling  over  long  routes,  operated  by  several  different  companies, 
acting  in  concert,  they  ought  to  be  made  to  understand  with  whom 
they  are  contracting  and  to  whom  they  are  to  look  for  remuneration  in 
case  of  loss. 

As  to  the  amount  of  recovery,  the  quantity  and  value  of  plaintifl's 
wearing  apparel,  with  which  he  was  traveling,  was  not  unreasonable 
in  amount,  nor  the  money  taken  by  him  for  reasonable  ^ravelin^^  ex- 
pense. But  as  to  the  charge  occasioned  by  not  receiving  his  baggage  in 
due  season,  it  is  not  the  subject  of  remuneration.  It  is  not  set  forth 
specially  in  the  petition,  nor  was  it  the  necessary  or  direct  result  of  the 
failure  to  deliver  the  plaintiff's  trunk. 

I  shall,  therefore,  cause  judgment  to  be  entered  up  for  plaintitl,  for 
the  value  of  the  wearing  apparel  and  money  lost,  amounting  to  $246.75, 
with  interest  Irom  the  time  of  suit  brought. 

Judgment  for  plaintiff. 


8DJ8.  CARRIERS. 

[Special  Term,  June,  1858.] 

Fatman  &  Co.  V.  CiN.,  Ham.  &  Dayton  R.  R.  Co. 

1.  Where  a  contract  is  made  with  a  railroad  company  to  carry  freight  by  railroad 

from  one  point  to  another  (as  from  Cincinnati  to  Philadelphia),  at  a  specified 
price  for  the  whole  distance,  with  a  stipulation  that  the  company  shall  not  be 
held  accountable  for  any  damage  or  deficiency  in  packages,  is  receiptea  for  "  in 
good  order  ''  by  another  company,  at  some  intermediate  point  on  the  route; 
and  afterward  the  goods  are  receipted  for  "  in  good  order,"  and  carried  a  part 
of  the  distance  by  watery  on  vessels^  and  the  goods  are  proved  to  have  been  dam- 
aged while  in  transit,  the  first  named  company  is  liable  for  such  damage.  The 
contract  is  an  entirety ;  the  company  are  carriers  for  the  whole  distance,  and  are 
liable  according  to  the  le^^al  obligations  imposed  on  them  as  carriers;  they  are  to 
carry  the  goods  without  loss  or  damage,  save  those  arising  from  inevitable  acci- 
dent or  public  enemies,  and  by  changing  the  route  they  assume  the  risk  of  safe 
transportation. 

2.  The  clause,  "  if  receipted  for  in  good  order."  etc.,  is  not  to  be  taken  as  absolutely 

releasing  the  carrier,  in  any  event,  from  responsibility  in  case  of  loss  of  goods, 
but  only  from  responsibility  for  losses  occurring  without  any  fault  of  the  car- 
rier, or  agents  employed  by  him. 

3.  When  a  loss  is  shown  to  exist  the  law  raises  the  presumption  of  negligence 

against  the  carrier,  and  on  him  rests  the  burden  ot  proof  to  show  the  loss  or 
damage  occurred  without  his  fault,  or  the  fault  of  those  employed  by  him. 
When  such  negligence  exists  he  cannot  avoid  responsibility ;  he  can  only  ex- 
cuse himself  for  a  failure  to  deliver,  or  for  damages  to  goods,  by  showing  that, 
without  his  faulty  he  has  been  prevented  by  some  one  of  the  causes  recognized 
by  law.  This  principle  applies  as  well  to  the  agents  of  the  carrier,  or  sub- 
contractors, as  to  the  carrier  personally. 
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This  was  an  action  brought  to  recover  damages  for  a  breach  of  con- 
tract»  as  common  carrier.  In  the  month  of  May,  1855,  the  plaintiffs 
delivered  to  the  defendants  500  cases  of  tobacco,  to  be  carried  from 
points  along  the  defendants'  road  to  Philadelphia,  at  sixty  cents  per  one 
hundred  pounds.  Upon  the  shipment  of  the  tobacco,  from  time  to  time, 
the  defendants  delivered  to  the  plaintiffs  bills  of  lading  of  the  following 
tenor : 

•^Received  oi  Fatman  &  Co.,  in  apparent  good  order, cases  ol 

tobacco, pounds,  to  be  iorwarded  to  Fatman  &  Co.,  Philadelphia,  at 

60 cents  per  100  pounds,  marked,**  etc.,  **which  the  Cincinnati,  Hamilton 
&  Dayton,  and  Mad  River  &  L.  E.  Railroad  Companies,  and  the  rail- 
roads with  which  they  connect,  agree  to  forward  from  Cincinnati  to 
Philadelphia  upon  the  following  conditions:  That  the  shippers  and 
owners  do  hereby  release  said  road,  and  those  with  which  they  connect, 
Irom  liability  irom  breakage,"  etc.,  (to  certain  specified  articles,) 
''damage  to  hay,  or  other  bulky  article  requiring  shipment  in  open 
cars,"  etc.  ''It  being  also  agreed  between  the  parties  hereto  that  tbe 
said  Cincinnati,  Hamilton  &  Dayton  and  Mad  River  &  L.  £.  Railroad 
Companies  shall  not  be  held  responsible  for  any  damage  or  deficiency 
in  packages,  if  receipted  at  Sandusky  in  good  order."     Signed,  etc. 

The  packages  were  carried  on  the  Cincinnati,  Hamilton  &  Dayton 
and  Mad  River  &  L.  G.  Railroad  Companies  to  Sandusky,  and  by  the 
agent  of  the  Sandusky  road  were  delivered,  one  parcel  on  board  the 
steam  propeller  *'Baltic,"  and  the  residue  on  the  steamer  "Hudson,"  and 
the  agent  received  fiom  the  masters  of  said  steamers  bills  ot  lading, 
as  follow^: 

"Shipped  in  good  order,  by  L.  H.  Lewis,  agent,  as  agent  and 
forwarder,  for  the  account  and  risk  of  whom  it  may  concern,  on  board 

the  steamer ,  the  following  articles    (/.  ^.,  the  cases  of  tobacco), 

which  are  to  be  delivered  in  like  good  order  at  the  pott  of  Buffalo,  dan- 
ger of  navigation  only  excepted,  unto  consignees,  paying  charges,  as 
specified  below.     In  witness  whereof,"  etc.     Signed. 

Kebler  &  Force,  for  plaintifls. 

Worthington  &  Matthews,  for  defendants. 
Spbncer,  J. 

It  is  in  proof,  on  part  of  the  plaintifls,  that  the  tobacco  was  put 
up  in  good  order,  and  was  not  damaged  wh^^n  delivreed  to  defendants, 
but  that  when  it  was  received  at  Philadelphia  it  was  considerably  dam- 
aged, to  the  amount,  say,  of  S414,  the  boxes  being  in  some  way  exposed 
to  wet.  At  what  point  ot  their  transit,  or  how  ihey  became  wet,  is  not 
apparent. 

Theaathority  of  the  defendants  to  make  a  contract  oi  transportation 
extending  beyond  the  limits  of  their  own  road  is  admitted,  to  the  ex- 
tent ot  such  authority  on  the  part  of  other  railroads,  the  defendants 
waiving  exemption,  if  any,  arising  from  the  peculiar  terms  of  the  con- 
tract. We  have  decided  in  repeated  cases,  in  general  term,  that  a 
railroad  company  may  make  such  a  valid  contract,  extending  beyond  the 
limits  ol  their  own  road,  whether  as  carriers  or  as  forwarders,  adopting 
the  principle  laid  down  in  the  case  of  Noyes  v.  The  Rutland  &  Burling- 
ton R  R.,  1  Williams  110,  where  it  is  said:  "It  seems  to  be  now  well 
settled  that  railroads,  as  common  carriers,  may  make  valid  contracts  to 
carry  beyond  the  limits  of  their  o^n  road,  either  by  land  or  water,  and 
thus  become  liable  for  the  acts  and  neglects  of  other  carriers  in  no  sense 
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under  their  control."  Cites  8  M.  &  W.  421;  Weed  v.  Railroad  Co.,  19 
Wend.  634;  Farmers'  &  Mer.  Bank  v.  Champlain  Trans.  Co.,  23  Vt. 
I8t).  Carriers,  whether  natural  or  artificial,  may  contract  to  carry 
beyond  their  own  limits,  and,  in  such  cases,  can  only  exonerate  them- 
selves by  personal  delivery.  Farmers'  &  Mer.  Bank*  v.  Champlain 
Trans.  Co.,  23  Vt.  186.  Such  contracts  are  within  the  scope  of  tueir 
general  business,  though  not  within  tlie  strict  terms  of  their  charters.  5 
Cush.  69. 

It  should  be  observed  that  there  is  no  proof  iu  the  case  that  the 
goods  were  carried  forward  from  Sandusky  by  railroad^  or  that  the 
defendants  had  any  connection  with  other  railroads  at  Sandusky ;  on  the 
contrary,  the  tobacco,  it  appears,  was  forwarded  Irom  Sandusky  to 
Buffalo  by  water  transportation,  and  receipted  lor,  not  by  other  rail- 
roads, but  by  ihe  owners  of  steam  vessels  on  the  Lake.  It  it  should  be 
claimed,  therefore,  under  the  contract,  that  the  tobacco  was  to  be  trans- 
ported by  railroad  by  the  delendants,  in  conjunction  with  other  railroad 
companies  connecting  with  them  at  Sandusky,  betvireen  whom  and  the 
plaintiiis  several  liabilities  were  created,  so  as  »hat  the  tobacco,  upon 
being** receipted  for  at  Sandusky  in  ^ood  order,'*  by  such  other  companies, 
or  some  one  of  them,  the  liability  of  thedetendants  ceased,  and  from  thence- 
forward, the  sole  burden  and  risk  of  its  transportation  was  assumed  by 
such  other  companies,  to  whom,  alone,  the  plaintitls  were  to  look  in  case 
of  loss,  it  mast  be  assu?ned  that  the  transportation  from  Sandusky  was  to 
be  by  railroad  and  that  the  liability  of  the  defendants  in  respect  oi  such 
further  transportation  did  not  cease  unless  the  tobacco  was  delivered  to, 
and  receipted  for  in  good  order,  by  such  other  railroad  company.  Under 
this  construction  of  the  contract  the  defendants  have  not  complied  with 
its  terms,  and  are  not  shielded  thereby  from  liability,  whether  as  com- 
mon carriers  or  as  forwarders;  for,  by  changing  the  route,  they  assumed 
the  risk  of  sale  transportation.  It  it  be  claimed,  however,  that  the  de- 
fendants, having  connection  with  other  transportation  companies  to 
Philadelphia,  were  at  liberty  to  select  the  route  (whether  by  land  or  by 
water),  east  of  Sandusky,  then  it  must  be  lor  the  reason  that  they  alone 
undertook  to  be  the  carriers  for  the  whole  distance,  and  thus  they 
became  sole  parties  to  the  contract  ot  transportation,  and  liable  accord- 
ing to  the  legal  obligations  it  imposed  upon  them.  The  contract  is 
undoubtedly  entire.  The  defendants  undertook  to  "forward'*  this 
tobacco  from  the  place  of  shipment  on  their  road  to  Philadephia,  and 
over  the  entire  distance,  the  consideration  for  its  performance  is  an  entire 
sum.  The  capacity  in  which  they  contract  is  the  same  tor  the  entire 
distance,  whether  as  carriers  or  forwarders,  but  as  carriers  for  one  part 
of  the  distance  and  forwarders  for  the  residue.  The  plaintifis  have 
made  no  contract  lor  transportation  with  any  other  party,  and  have 
no  claim  against  any  other.  It  is  equally  plain  that  the  defendants 
were  not  mere  forwarders  from  the  commencement.  Part  ot  the  journey 
was  performed  over  their  own  road ;  as  to  that,  they  could  be  nothing 
else  than  carriers.     If  carriers  as  to  part,  then  carriers  as  to  the  whole. 

The  words  **to  forward,'*  as  used  in  this  contract,  are  to  be  con- 
strued in  connection  with  the  business  of  the  defendants  as  carriers,  and 
should  be  taken  as  signifying  **to  carry  forward,**  not  ** to  deliver  to 
others  for  carriage.**  Blossom  v.  Griffin,  3  Kernan,  569-71.  The  case 
of  Collins  v.  Bristol  and  Exeter  Railroad  Co.,  11  Exch.  790,  is  very 
strongly  in  point  upon  the  question  under  consideration.     There  prop- 
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•erty  was  delivered  by  the  plaintiti  to  the  Great  Western  Railroad  Co., 
at  Bath,  to  be  conveyed  to  Torquay,  in  Devonshire,  lor  which  a  receipt 
was  signed  as  follows:  "Bath  Station,  August  7,  1853.  Received  the 
under  mentioned  goods  on  the  conditions  stated  on  the  other  side,  to  be 
sent  to  Torquay  .Station,  and  delivered  it  to  R.  C.  Collins,  consignee, 
or  his  agent."  (Then  follows  a  description  of  the  goods.)  On  the  back 
of  the  receipt  were  the  conditions  referred  to,  by  the  lourth  of  which 
the  company  was  absolved  from  accidents  by  fire,  and  by  the  tenth  of 
which  it  was  provided  that  the  company  would  "/^r2e/ar</ goods  con- 
signed beyond  the  limits  ot  their  own  road,  by  other  carriers — the 
charges  of  such  carriers  to  be  added  to  those  of  the  company,  and  any 
money  received  by  the  company,  as  payment  for  conveyance  by  other 
carriers,  beyond  their  limits,  to  be  received  only  for  the  convenience  of 
consignors,  to  be  paid  over  to  such  earners,  ana  not  as  a  charge  made 
by  the  company  in  the  capacity  ol  carriers^  beyond  the  extent  of  their 
own  railway;  delivery  by  the  company  to  be  considered  as  complete 
when  the  goods  are  received  by  such  carriers  for  further  transportation, 
the  company  not  to  be  responsible  lor  any  loss,  damage  or  detention, 
beyond  the  limits  of  their  own  road."  In  going  tromBeth  to  Torquay, 
the  goods  had  to  pass  over  three  roads  in  the  line,  of  which  that  of  the 
•Great  Western  was  the  first,  and  the  Bristol  and  Exeter  the  second. 
The  goods  were  safely  passed  over  both  roads,  but  while  they  were  in 
depot,  awaiting  delivery  to  the  third,  they  were  consumed  by  fire.  It 
was  claimed  on  the  part  of  the  plaintiff,  that  there  were  three  contracts, 
made  with  three  diHerent  companies,  and  that  the  exemption  from  fire 
extended  only  to  the  Great  Western  Railway  Company,  but  the  court 
held,  that  **  the  contract  for  the  conveyance  ot  the  goods  was  one  con- 
tract, made  with  the  Great  Western  alone.  They  contracted  in  terms, 
upon  the  face  of  the  receipts,  to  carry  the  goods  from  Bath  to  Torquay; 
and  it  anything  is  contained  in  the  tenth  condition  repugnant  to  this 
contract,  it  could  not  affect  it."  Being  an  entire  contract,  and  that  of 
the  Great  Western,  the  condition  (exemption  from  loss  by  tire)  extended 
through  the  whole  route,  and,  theretore,  the  plaintilt  could  not  recover. 

Treating  this  contract  then  as  entire,  and  the  deiendants  as  carriers 
for,  the  whole  route,  what  are  the  obligations  which  it  imposes  upon  the 
defendants?  They  are,  undoubtedly,  to  carry  the  tobacco  from  the  place 
of  shipment  to  Philadelphia,  without  loss  or  damage^  save  that  arising 
from  inevitable  accident  or  public  enemies,  unless  exempted  by  that 
clause  of  the  contract,  which  declares  that  they  **shall  not  be  held 
accountable  for  any  damage,  or  deficiency  in  packages,  if  receipted  at 
Sandusky  in  good  order.'' ,  The  effect  oi  this  clause,  then,  is  to  be  con- 
sidered. Without  question  the  deiendants  are  liable  to  all  the  respons- 
ibilities of  common  carriers,  until  the  property  arrives  at  Sandusky,  and 
is  receipted  tor  in  good  order.  Receipted  for  by  whom  ?  By  the 
defendants'  agents,  for  further  transportation.  Now,  the  defendants 
having  stipulated  as  carriers,  to  take  this  property  to  Philadelphia,  were 
not  at  liberty  to  say  that,  it  received  by  their  agent  at  Sandusky,  they 
would  not  be  bound  to  carry  \\.  further^  nor  be  responsible  therefor,  it 
damaged  or  wholly  lost,  by  the  negligence  of  their  servants,  however 
great.  The  first  branch  of  such  a  condition  is  repugnant  to  the  terms  ot 
the  agreement  to  carry,  and  the  latter  is  contrary  to  public  policy,  and 
void. 
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It  is  undoubtedly  true  that  a  common  carrier  may  limit  his  common 
law  responsibility  by  special  contract,  but  not  so  as  to  shield  h!m  trom 
liability  in  case  of  neglect.  Public  policy  forbids  this.  The  reason 
assigned  in  the  well  considered  case  ol  Graham  &  Co.  v.  Davis  &  Co.,  4^ 
Ohio  St.  362-377,  is  that  the  public  are  interested,  generally,  in  the  per- 
formance by  carriers  ot  their  duties,  inasmuch  as  it  often  happens  that 
many  undertakings  are  included  in  the  same  act  of  transportation — the- 
property  and  persons  ot  several  individuals  being  involved  in  the  same 
venture^  whatever  has  a  tendency  to  render  the  carrier  careless,  as  to  the 
person  or  property  of  one  involving  hazard  to  the  person  or  property 
of  another,  by  ''diminishing  the  motives  for  the  discharge  of  duty,"  and 
thus  "it  is  against  public  policy,  because  it  takes  from  the  public  a  part 
of  the  security  they  would  otherwise  have."  Hence,  it  is  said,  that  **a 
loss  from  negligence  can  not  be  within  the  stipulated  exceptions  to  the 
carrier's  liability,  and  he  can  only  excuse  himself  lor  a  failure  ta 
deliver  the  goods  entrusted  to  him,  by  showing  that  without  his  fault  he 
has  been  prevented  by  some  one  ot  the  causes  recognized  by  law,  or 
specifically  provided  lor  in  the  contract."  lb.  379.  This  principle  ot 
public  safety  applies  as  well  to  the  agents  of  the  carrier,  or  subcon- 
tractors employed  by  him  in  the  performance  of  their  duties,  as  to  the 
carrier  personally.  No  inducements  should  be  allowed  by  which  they 
may  be  rendered  less  careful.  Should  the  carrier  be  subjected  for  their 
acts  of  negligence,  he  may  stipulate  for  indemnity,  or  have  recourse 
upon  them. 

In  the  construction,  then,  of  the  stipulation  contained  in  the  con-^ 
tract  under  consideration,  it  is  not  to  be  taken  as  absolutely  releasing 
the  defendants,  in  any  event,  from  responsibility  in  case  of  a  total  or 
partial  loss  ol  the  goods,  provided  they  be  received  in  good  order  by  the 
defendants'  agents  at  Sandusky,  but  only  from  responsibility  for  losses 
occurring  without  any  fault  of  the  defendants  or  the  agents  employed 
by  them  to  carry  the  property  iorward  from  that  place  to  the  place  ot 
destination. 

Now  we  have  seen  that,  in  all  cases,  the  burden  of  proof  rests  upon 
the  carrier  to  show  that  the  loss  or  damage  has  occurrred  without  his. 
fault,  or  any  fault  of  those  employed  by  him,  and  when  a  loss  is  shown 
to  exist,  the  law   raises  the   presumption   of   negligence  against  the 
carrier.      Ubi.    Supra.    374;     2    Greenl.    Evi.,    Sec.    219;.  Angel  on 
Carriers,   Sec.  202;  Story    on    Bail,  Sec.  529.     Where  such  negligence 
exists  he  can  not  avoid  responsibility.     In  the  piesent  case  it  is  shown 
damage  has  accrued  to  the  plaintiff's  property  while  in  the  hands  of 
the  defendants  as  carriers.     The  defendants  have  not  shown  how  that 
damage  occurred,  or  that  it  happened  without  any  fault  of  theirs,  or- 
ot  their  agents.  It  must  be  imputed  to  their  negligence,  and  they  should, 
be  held  responsible  for  it. 

Judgment  for  plaintiff. 
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INSURANCE.  «raa. 

BOO. 

[Special  Term  June,  1858.] 

Graham  &  Buckingham  v.  Firemen's  Ins.  Co. 

U.  It  is  essential  to  a  recovery  upon  a  policy  of  insurance,  that  the  party  Insured 
should  have  an  interest  in  the  property,  both  at  the  time  when  the  insurance 
is  made,  and  when  the  loss  happens.  This  interest  need  not  be  personal ;  it 
may  be  as  agent  or  trustee,  but  it  must  exist  in  some  form  or  other. 

'2,  Where  the  terms  of  a  policy  are  clear,  they  can  not  be  varied  by  proof,  or 
explained  by  averment  in  pleading;  if  the  terms  are  not  clear,  extrinsic 
evidence  consistent  therewith,  may  be  received  to  explain  the  policy. 

3.  Upon  a  showing  of  fraud  or  mistake,  the  insured  will  be  entitled  to  have  the 
agreement  reformed  and  properly  enforced. 

On  demurrer  to  petition..  Suit  on  a  policy  of  insurance.  The 
■petition  sets  iorth  that  on  December  1,  1856,  the  defendants  executed 
and  delivered  an  open  policy  of  insurance,  whereby  they  undertook  to 
insure  John  Bond,  in  such  sums  as  might  be  specified  by  application, 
from  and  to  any  place  mutually  agreed  upon  and  indorsed  upon  said  policy 
against  all  perils  of  the  rivers,'*  etc.  That  afterward,  **on  December 
13,  1856,  the  said  Bond  acting  for  and  as  the  agent  of  the  plaintifls, 
•and  for  their  use  and  benefit,  made  application  to  the  defendants  tor 
insurance  under  said  policy,  for  the  benefit  of  the  plaintitls,  in  the  sum 
•of  seventy-eight  hundred  and  sixty-five  dollars  ($7,865),  on  1,300 
barrels  of  flour;  and  in  the  sum  ot  $1,930  on, 1,469  sacks  of  oats;  and  in 
the  sum  of  $220  on  20  kegs  of  butter,  from  Cincinnati  to  New  Orleans, 
to  be  shipped  and  put  on  board  the  flat-boat  *Sea,'  to  be  transported  by 
lier  from  Cincinnati  to  New  Orleans;  and  thereupon,  on  the  same  day, 
in  consideration  ot  the  sum  of  $297,  to  be  paid  to  the  defendants  as  a 
premium  for  said  insurance,  agreed  to  take  the  same  lor  the  benefit  of 
said  plaintifls,  and  to  cause  them  to  be  so  insuted  by  and  under  said 
open  policy,  and  in  case  of  loss  to  pay  such  loss  to  them^  and  to  indorse 
^aid  risk  and  insurance  on  said  policy,  in  such  form  that  said  plaintifls 
should  be  thereby  and  therein  insured  in  the  amounts  and  on  the  prop- 
erty in  the  flat-boat,  and  for  the  voyage  aforesaid;  and  the  defendants, 
thereupon,  did  indorse  on  said  policy  the  said  lisk  and  insurance,  in  the 
TNTords  and  figures  following,  viz: 

**1856,  Dec.  13.  $7,8t)5  (seven  thousand  eight  hundred  and  sixty-five 
dollars;  on  1,300  barrels  of  flour,  hence  to  New  Orleans--S196.62.  gl930* 
(one  thousand  nine  hundred  and  thirty  dollars)  on  1,469  sacks  of  oats, 
hence  to  New  Orleans — $96  50.  $220  (two  hundred  and  twenty  dollars), 
on  22  kegs  ot  butter,  hence  to  New  Orleans — $4.40.  All  per  flat-boat 
*Sea,*  in  charge  ot  Walter  &  Meyers,  pilots.  Loss,  if  any,  payable  to 
Graham  &  Buckingham,  ot  New  Orleans.**  Whereby  the  defendants 
became  insurers  to  the  plaintiffs,  in  said  several  sums,  on  said  property, 
and  lor  said  voyage.  The  petition  then  avers  the  shipment  ot  the  prop- 
erty; its  loss  within  the  terms  of  the  policy,  to  an  amount  greater  than 
the  sum  insured;  that  the  plaintifls  had  an  interest  in  the  same  at  the 
time  of  said  insurance,  and  at  the  time  of  said  loss,  equal  to  and  greater 
than  the  sum  insured;  that  due  proof  of  said  loss  and  interest  was  made 
and  furnished  defendants,  agreeably  to  the  requisitions  of  the  policy, 
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and  payment  thereof  demanded  and  refused;  and   the   plaintifls  have^ 
in  aU  respects,  complied  with  the  conditions  of  the  policy,  on  their  part^ 

Tilden,  Rairden  &  Curwen,  lor  plaintiffs. 

Bates  &  Scarborough,  for  defendants. 

Spencer,  J. 

To  the  petition  the  defendants  have  filed  a  general  demurrer,  the- 
ground  of  which  is,  that  John  Bond,  and  not  the  plaintifls,  is  the  party 
insured  by  the  terms  of   the  policy,  and  the  petition  does  not  aver  any 
tnteresi  in  him,  in  the  subject  of  the  insurance,  at  any  time;  but,  on  the 
contrary,  claims  tor  a  loss  or  damage  to  the  interest  of  the  plaintiffs. 

If  John  Bond  be  in  fact  the  party  insured  by  the  contract,  the  ob- 
jection is  fatal.  For  it  is  essential  to  a  recovery  upon  a  policy  of 
insurance  that  the  party  insured  should  have  an  interest  tn  the  prop- 
erty, both  at  the  time  when  the  insurance  is  made  and  at  the  time  when 
the  loss  happens.  The  interest,  indeed,  need  not  be  personal,  it  may 
be  as  agfnt  or  trustee,  but  it  must  exist  in  some  form  or  other.  Goodall 
v.  N.  E.  F.  Ins.  Co.,  5  Foster.  185.   - 

A  policy  of  insurance,  like  any  other  written  contract,  must  be  con- 
strued by  its  own  terms.  Where  these  are  clear,  they  can  not  be  varied 
by  proof  or  explained  by  averme7it  in  lepading.  But  when  its  terms 
are  not  clear,  extrinsic  evidence  consistent  therewith,  may  be  received  to 
explain  it. 

It  will  be  observed  that  this  policy  is  a  continuing  one— made  to 
embrace  new  and  independent  risks  as  may,  from  time  to  time,  be 
agreed  upon  and  indorsed  upon  the  policy.  Every  indorsement,  when 
made,  becomes  incorporated  into  the  original  contract,  and  must  be  taken 
in  connection  with  it  as  one  whole,  each  indorsement  forming,  with  the 
original,  an  independent  contract.  Here  the  original,  or  general  con- 
tidcl,  purports  to  insure  John  Bond  personally,  not  as  age?U  or  trustee, 
not  "lor  whom  it  may  concern,"  but  individually,  and  all  subsequent 
risks  taken  and  indorsed  upon  the  policy  will  be  presumed  to  have 
been  taken  an  i  made  with  reierence  to  the  same  interest  unless  other- 
wise expressed.  It  is  clear,  that,  it  the  indorsement  under  considera- 
tion had  not  contained  the  words  "loss,  if  any,  payable  to  Graham  & 
Buckingham,  ot  New  Orleans,**  but  haa  simply  expressed  the  risk 
taken,  it  would  not  have  shown  an  intention  to  cover  any  other  interest 
in  the  property  than  that  of  /ohn  Bond;  and  any  averment  or  proof  ol 
another  and  difterent  interest,  would  contradict  the  terms  of  the  policy, 
and  should,  therefore,  be  rejected.  The  question  then  arises,  what  is 
the  purpose  and  effect  of  the  phrase,  '*loss,  if  any,  payable  to  Graham  & 
Buckingham.*'  Where,  by  the  terms  ol  the  policy,  the  party  insured 
is  clearly  indicated^  or  it  appears  that  the  insurance  is  effected  for  a  per- 
son or  persons  unknown,  the  words  "loss,  if  any,  payable  to  A.  B.,*^ 
have  unilormly  been  held  not  to  point  out  A.  B.  as  the  ^e^/n^r  of  the 
property  for  whom  the  insurance  is  made,  but  simply  to  indicate  that 
A.  B.  is  appointed  agent  to  receive  payment  of  the  loss  for  the  party 
insured,  and  to  whom  payment  may  be  made  accordingly.  Jefferson 
Ins.  Co.  V.  Cotheal  7  Wend.  72,  82;  Farrow  v.  Insurance  Co.,  \tS  Pick. 
65;  Hurlbert  v.  Insurance  Co.,  2  Summer,  479;  20  Pick.  259;  2  Duer, 
Sec.  31.  note.  And  in  such  cases  it  has  been  held,  that  A.  B.  could 
not  maintain  an  action  on  the  policy  in  his  own  name.  Ketchum  v. 
Insurance  Co.,  1  Allen  (Canada)  179.     Because  it  is  said  he  is  no  party 
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to  the  contract.  But  where,  by  the  terms  of  the  policy,  no  one  is  named 
as  the  party  insured,  and  it  contains  the  clause,  '4oss,  il  any,  payable 
to  the  bearer ^^^  it  seems  that  whoever  may  be  holder  at  the  time  of  loss,. 
may  recover  on  proving  an  interest  in  the  property.  2  Duer,  Sec.  31. 
And  so  I  apprehend,  if,  in  a  like  case,  the  loss,  instead  of  being  payable 
to  bearer^  had  been  made  payable  to  A.  B.,  A.  B.  might  recover  on 
proving  an  interest  in  the  property;  because,  in  such  case,  the  averment 
and  proof  are  consistent  with  the  policy.  And  perhaps,  for  the  same 
reason,  it  may  be,  as  claimed  by  the  plaintiffs'  counsel,  that  when  an 
insurance  is  made  in  the  name  of  A.  B. ,  loss,  if  any,  payable  to  the 
aumer^**  or**  to  whom  it' may  concern,*^  ii  may  be  averred  and  proven  > 
that  the  insurance  was  ejected  for  some  other  than  A.  B. 

Such  proof  is  not  necessarily  inconsistent  with  the  policy,  for  the 
phrase,  **loss,  payable  to  the  owner,"  or  **whom  it  may  concern,**  implies 
that  A.  B.  may  not  be  concerned  as  an  owner  \  and  if  not  owner ^  the 
parties  must  be  presumed  to  have  had  in  contemplation  some  other 
person.  Not  so,  however,  where  the  policy  expressly  contains  the  name 
of  the  party  insured,  without  any  \vid\Q,7i\\ox\  oi  other  ownership.  The 
phrase,  **loss,  payable  to  A.  B."  (being  a  person  other  than  the  party 
named),  does  not  purport  to  make  him  a  party  to  the  contract,  nor  to 
give  him  an  interest  therein  (except  to  secure  the  money),  after  it  is 
broken.  It  clearly  does  not  authorize,  him  to  release  the  obligation 
before  a  breach  has  occurred,  nor  to  lorfeit  its  benefits  by  any  act  ol  his» 
To  aver  such  an  interest,  is  to  deny  the  inteiest  oi  the  party  whom 
the  policy  professes  to  insure,  and  thereby  contradicts  its  express  pro- 
vision. 

If  the  averments  contained  in  the  petition  be  trtie^  then  either  a  mis- 
take or  fraud  has  been  committed  by  the  defendants,  in  not  causing  the 
indorsement  to  be  made  on  the  policy,  in  such  form  as  to  cause  the 
insurance  to  be  expressed  to  be  for  the  benefit  of  the  plaintitts,  and  the 
plaintitts,  upon  showing  such  mistake  or  iraud,  will  be  entitled  to  have 
the  agreement  reformed,  and  properly  eniorced.  But  such  is  not  the 
scope  ot  the  petition,  nor  the  object  of  the  suit.  It  is  to  enforce  a 
written  cootract — not  according  to  its  terms,  but  according  to  a  parol 
understanding  of  it,  had  between  the  parties  at  the  time  of  entering 
into  it — a  thing  which  is  wholly  forbidden  by  the  rules  of  law.  The 
demurrer,  therelore,  must  be  sustained. 

If  the  plaintifls  desire  to  amend,  with  a  view  to  reform  the  con- 
tract, an  amendment  will  be  allowed.  Otherwise,  judgments  lor  defend- 
ants will  be  rendered. 

The  plaintiffs  having  declined  to  amend,  with  the  view  to  reform 
the  policy,  judgment  was  accordingly  entered  lor  the  defendants. 

Demurrer  sustained  and  judgment  for  defendants. 
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«jEto.  FORECLOSURE. 

[Special  Term,  June,  1858.] 

EusHA  Hathaway  v.  Henry  Lewis,  Adm*r,  Etc. 

1  An  action  of  foreclosure  and  for  the  sale  of  mortgaged  premises  can  be  main- 
tained, in  case  of  the  death  of  the  mortgagor,  before  the  expiration  of  the 
period  limited  by  the  98th  section  of  the  act  to  provide  for  the  settlement  of 
the  estates  of  deceased  persons. 

^.  In  some  cases  the  remedy  for  the  debt  may  be  lost  or  suspended  ^  and  yet  the 
right  to  proceed  on  a  security  given  for  the  debt  will  not  be  affected. 

On  demurrer  to  petition. 

This  is  an  action  brought  for  a  ioreclosure  and  the  sale  ot  mort- 
gaged premises,  the  mortgagor  having  deceased.  The  administrator 
and  heirs  are  the  parties  defendant.  A  demurrer  has  been  filed  to  the 
petition  by  the  administrator. 

Mills  &  Hoadiy,  for  plaintiff. 

Plamen  Ball,  ior  defendants. 

Gholson,  J. 

Several  grounds  have  been  assigned,  but  all  really  depend  on  the 
same  question — whether  the  action  can  be  maintained  until  the  period 
limited  by  Sec.  98,  of  the  act  [1  Curwen  727]  *to  provide  ior  the  settle- 
ment ot  the  estates  of  deceased  persons'*  has  expired.  This  is  a  question 
of  construction,  depending  upon  the  consideration  whether  it  was  the 
intention  ot  the  legislature  to  suspend,  not  only  the  remedy  for  the 
debt,  but  the  remedy  upon  any  security  which  may  have  been  given  by 
the  debtor. 

I  think  it  can  not  be  questioned,  that  in  some  cases  the  remedy  for 
the  debt  may  be  lost  or  suspended,  and  yet  the  right  to  proceed  on  a 
security  given  ior  the  debt  will  not  be  affected.  Cases  of  this  kind  are 
found  in  our  reports.     Hollister  v.  Dillon,  4  Ohio  St.  197. 

It  does  not,  therefore,  follow,  as  claimed  by  counsel,  that  it  is 
a  neccessary  consequence  of  the  suspension  of  a  remedy  by  action  on  the 
debt,  that  the  right  to  proceed,  as  it  were  in  rem,  to  subject  the  thing 
pledged  for  the  payment  of  the  debt,  has  been  disturbed.  This  conclu- 
sion is  strengthened  by  an  expression  in  the  statute,  that  it  is  not  appli- 
cable when  the  demand  is  one  which  would  not  be  affected  by  the 
insolvency  of  the  estate.  Such  is  the  case  of  a  mortgage  security.  In  the 
present  case  no  personal  judgment  is  asked,  and  I  am  unable  to  see 
anything  to  prevent  a  proceeding  to  enforce  the  specific  lien  which  the 
creditor  has  secured. 

It  is  said  that  a  iudgment  creditor  would  not  be  allowed  to  proceed; 
but  the  lien  of  a  judgment  is  general,  not  specific;  it  arises  from  the 
operation  of  law,  and  not  by  the  contract  or  deed  of  the  party,  and  the 
same  principle  does  not  apply.  The  demurrer,  therefore,  will  be 
overruled. 

Demurrer  overruled. 
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CORPORATIONS— STOCK.  «  w* 

Sol. 
[Special  Term,  June,  1858.] 

Jos.  A.  Jambs  v.  Cin.,  Ham.  8r  Dayton  R.  R.  Co.  et  ai,. 

i.  Where  subscriptions  to  stock  are  made,  to  be  paid  in  installments,  and  certifi 
cates  of  stock  are  to  be  issued  for  the  several  installments,  a  readiness  and  will" 
ingness  to  issue  the  certificates,  at  the  time  payment  is  to  be  made,  is  all  that 
can  be  required. 

%,  In  an  action  to  recover  money  agreed  to  be  paid  for  the  stock,  an  averment  of  a 
readiness  and  willingness  to  issue  and  deliver  the  certificates  of  stock  is  neces- 
sary. The  right  to  enforce  payment  is  not  distinct  and  independent  from  the 
ability  to  issue  and  deliver  tne  stock.  If  the  subscriber  can  not  get  the  stock, 
the  payment  of  money  can  not  be  enforced.  The  acts  to  be  done  must  be  re- 
garded as  contemporaneous. 

3.  When  a  party,  having  the  ability  to  perform  an  executory  contract,  on  his  part, 
assigns  his  interest  in  such  contract,  he  must  be  considered  as  equitably  bound 
to  perform  it,  so  as  to  give  the  benefit  of  it  to  the  assignee.  He  can  not  be 
p>ermitted  to  say  he  is  not  ready.  If,  on  the  day  fixed  for  performance,  he  had 
the  ability,  he  must  be  considered,  so  far  as  the  assignee  is  concerned,  as 
having  the  willingness. 

i.  The  assignment  of  a  contract,  and  notice  of  >that  assignment,  creates  no 
additional  burden,  nor  does  it  impose  any  additional  duty  of  active  diligence 
upon  the  contractor.  If  the  subject-matter  of  the  contract  be  left  within  the 
power  and  under  the  control  of  the  assignor,  the  risk  of  its  being  impaired  or 
destroyed,  so  as  to  defeat  the  performance,  is  assumed  by  the  assignee.  There 
is  no  principle  by  which  it  would  be  thrown  on  the  other  party. 

5.  Where  a  foreign  law  is  in  dispute,  whether  there  be  such  a  law  is  a  matter  of  fact 

for  averment  and  proof.  When  it  is  shown  in  evidence,  its  construction  and 
effect  is  for  the  court. 

6.  It  has  been  said  that  the  powers  of  a  corporation  are  only  such  as  the  law  of  its 

creation  gives;  but  this  leads  to  another  question;  what  powers  does  its 
charter,  or  act  of  creation,  fairly  and  properly  construed,  give  ?  It  is  in  such 
case,  a  question  of  construction. 

7.  Powers  conferred  upon  corporations  are  of  two  descriptions ;  some  are  general 

others  special  and  limited  Some  have  reference  to  the  mode  in  which  acts 
are  to  be  done,  and  are  merely  directory  ;  others  are  in  the  nature  of  a  limita* 
tion  of  power  or  a  condition  precedent.  Third  persons,  acting  in  good  faith, 
are  not  usually  to  be  affected  by  an  excess  6r  violation  of  the  former,  on  the  part 
of  vhe  company ;  but  of  the  latter  they  are.  The  act  itself  must  be  regarded  as 
illegal,  and  knowledge  is  presumed. 

8.  When  the  organization  of  a  railroad  company  takes  place,  which  organization 

is  usually  formed  by  the  instrumentality  of  commissioners  appointed  for  that 
purpose,  the  authority  of  the  commissioners  ceases ;  and,  in  the  absence  of  any 
soecial  provisions  to  the  contrary,  all  power  as  to  any  further  subscriptions  to 
the  capital  stock  vest  in  the  corporate  body.  Its  dealing  with  third  persons, 
as  to  its  stock,  must  stand  upon  the  footing  of  ordinary  contracts. 

9  If  the  article  which  the  party  agrees  to  supply  has  a  certain  and  known  character, 
that  party  has  no  right  to  change  or  alter  its  character,*  and  still  expect  it  to 
be  received  in  fulfillment  of  the  contract,  unless  the  change  be  within  the  con- 
templation of  the  parties.  If  the  acts  of  one  of  the  parties,  after  the  making  of  a 
contract,  have  so  injuriously  affected  the  subject-matter  of  the  contract  as  to  de- 
stroy the  benefits  expected  from  it  by  the  other  party,  this  would  be  a  defense. 

10.  Under  the  code,  a  liberal  construction  should  be  given  in  favor  of  a  pleading. 
The  inquiry  should  not  be  whether  it  is  definite  and  certain,  but  whether  upon 
any  reasonable  and  fair  intendment  in  favor  of  the  pleading  it  can  be  sus- 
tained ;  therefore,  a  charge  that  a  board  of  directors  were  fraudulently  induced  by 
representations  to  enter  into  a  contract,  will,  on  demurrer,  be  construed  a  charge 
of  fraudulent  knowledge  or  intent  in  those  who  made  the  representations 

11  Dis. 
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On  demurrer  to  answer. 

This  was  an  action  brought  upon  an  agreement  of  |the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Co.,  to  subscribe  to  the  stock  ot  the  Cin- 
cinnati,  Logansport  &  Chicago  Railway  Compan}'.  The  action  is 
brought  by  the  plaintiff  to  enforce  an  assignment,  in  trust  of  the  money 
due  on  the  subscription,  made  by  the  Cincinnati,  Logansport  & 
Chicago  Railway  Company.  The  object  of  the  action  is  to  compel  a 
specific  execution  ot  the  agreement,  and  thereby  relieve  the  plaintifl 
from  liabilities  assumed  on  the  iaith  oi  the  security  given  by  the  assig^n- 
ment.  The  trustee  to  whom  the  assignment  was  made,  it  is  alleged, 
refuses  to  take  any  steps  to  carry  out  the  agreement.  The  petition, 
therefore,  brings  all  the  parties  belore  the  couit,  and  asks  to  have  the 
agreement  enforced  by  a  payment  ot  the  subscription,  and  the  applica- 
tion of  the  money  to  the  relief  of  the  plaintiff  and  oi  others  in  a  like 
position;  and  there  is  also  a  prayer  for  general  relief. 

To  the  petition  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Com- 
pany, filed  an  answer,  setting  up  seven  several  grounds  of  defense.  To 
all  and  each  of  these  there  is  a  demurrer  by  the  plaintiff,  on  the  ground 
that  they  do  not  constitute  any  defense  to  the  action. 

Ferguson  &  Long,  for  plaintiff. 

Worthington  &  Matt,hews,  for  defendants. 

GHOtSON,   J. 

The  questions  involved  by  the  demurrer  to  the  grounds  of  delense 
are,  some  of  them,  of  a  technical  character,  and  do  not  afiect  the  merits 
of  the  controversv  between  the  parties.  I  will  first  dispose  of  the 
questions  of  this  character,  and  then  consider  those  which  appear  to  be 
connected  with  the  merits. 

The  first  ground  of  defense  is  an  allegation  that  none  of  the  shares 
ot  the  capital  stock  ot  the  Cincinnati,  Logansport  &  Chicago  Railway 
Company,  alleged  to  have  been  subscribed,  have  ever  been  delivered  or 
tendered  to  the  defendant.  Upon  looking  at  the  agreement,  it  clearly 
appears  that  an  actual  delivery  or  tender  of  the  shares  of  stock  is  not  a 
condition  precedent  to  a  demand  of  the  subscription.  The  amount 
subscribed  was  to  be  paid  in  installments,  and  certificates  of  stock  were 
to  be  issued  for  the  several  installments  paid.  \  readiness  and  will- 
ingness to  issue  the  certificates  at  the  time  payment  was  to  be  made  is 
all  that  could  have  been  required.  6  M.  &  G.  942;  8  Mees.  &  Wels. 
372;  50  Eng.  Com.  L.  222.  The  matter  stated  in  the  first  ground  of 
defense  is  not,  thereiore,  in  itself,  sufficient  to  bar  or  preclude  a  recovery 
on  the  part  of  the  plaintiff;  but  it  may  raise  the  question  whether  the 
petition  of  the  plaintiff  is  not  delective  for  not  containing  an  averment  ot 
a  readiness  and  willingness  on  the  part  of  the  Cincinnati,  Logansport  & 
Chicago  R.  R.  Co.  to  deliver  the  certificates  of  stock. 

There  are  cases  where  delivery  on  payment  is  not  a  condition  pre- 
cedent, and  no  tender  need  be  shown;  and  yet  an  averment  ot  readiness 
and  willingness,  and  notice  thereof,  will  be  required.  6  M.  &  G.  942; 
8  Mees.  &  Wels.  372.  If  this  case  stood  as  a  simple  action  on  the  part  of 
the  Cincinnati,  Logansport  &  Chicago  Railway  Co.,  to  recover  the 
money  agreed  to  be  paid  for  the  stock,  it  is  my  opinion  that  an  aver- 
ment of  a  readiness  and  willingness  to  issue  and  deliver  the  certificates 
of  stock  would  be  necessary.  The  right  to  enforce  payment  is  not  dis- 
tinct and  independent  from  the  ability  to  issue  and  deliver  the  stock.     It 
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the  defendant  can  not  get  the  stock,  the  payment  ot  the  money  is  not  to 

be  enforced.     The  acts  to  be  done  must  be  regarded  as  contemporaneous. 

Is  the  rule  which  would  apply  to  the  Cincinnati,  Logansport  & 

Chicago  Railway  Co.  to  be  dispensed  with  on  account  of  the  dill erent 

attitude  in  which  the  plaintill  stands,  on  account  of  facts  stated  in  the 

petition?     What  is  the  nature  oi  the  present  action  ?     It  is  really  lor 

the  specific  execution  of  an  assignment  and  trust,  in  which  the  plaintiff 

has  an  interest.     While  the  plaintiU  may  really  have  no  greater  or  better 

right  to  demand  the  payment  of  money  Irom  the  defendant  than  would 

the  Cincinnati,  Logansport  &,  Chicago  Railway  Co.,  had  there  been  no 

assignment,  he  may  have  the  right  to  present  his  case  in  a  dillerent  way. 

He  may  have  the  right  to  bring  the  two  parties  before  the  court  and 

compel  a  performance  of  the  contract,  and  with  that  view  institute  an 

inquiry  whether  it  ought  to  be  performed.     If  the  defendant  was  pre- 

ventea  from  performing,  at  the  time  stipulated,  by  a  want  of  readiness  and 

willingness  on  the  part  of  the  Cincinnati,  Logansport  &  Chicago  Railway 

Co.,  such  a  fact  may  really  be  considered  to  be  more  in  the  knowledge  of 

the  delendant  than  of  the  plaintiff.  So  lar  as  the  Cincinnati,  Logansport 

&  Chicago  Railway  Co.  is  concerned,  it  must  be  considered,  in  respect 

to  the  plaintiff,  as  both  ready  and  willing.     When  a  party,  having  the 

ahility  to  perlorm  an  executory  contract  on  his  part,  assigns  his  interest 

in  such  contract,  he  must  be  considered  as  equitably  bound  to  perlorm  it, 

so  as  to  give  the  benefit  of  it  to  the  assignee.     He  can  not  be  permitted 

to  say  he  is  not  ready.     If,  on  the  day  fixed  for  performance,  he  had  the 

ability,  he  must  be  considered,  so  far  as  the  assignee  is  concerned,  as 

having  the  willingness. 

There  are  facts  set  out  in  the  petition,  which  tend  to  show  that  the 
defendant  was  permitted  to  take,  and  did  take,  possession  oi  the  stock, 
so  far  as  it  was  capable  ot  possession.  The  delivery  of  certificates 
would,  under  such  circumstances,  be  really  only  an  additional  evidence 
ol  a  right,  the  enjoyment  of  which  was  already  complete. 

In  view,  then,  of  the  different  position  of  the  plaintiff',  and  of  the 
circumstances  which  he  states  in  his  petition,  I  do  not  think  it  is  to  be 
regarded  as  fatally  defective,  for  the  want  of  an  averment  of  a  readiness 
and  willingness  on  the  part  of  the  Cincinnati,  Logansport  and  Chicago 
Railway  Company  to  issue  certificates  of  stock  on  payment  ol  the  install- 
ments a^'reed  to  be  paid  by  the  delendant.  The  demurrer,  thierefore, 
to  the  first  ground  of  defense  will  be  sustained. 

The  second  ground  of  defense  is,  that  the  Cincinnati,  Logansport, 
and  Chicago  Railway  Company  had  no  power,  under  the  law  of  its 
creation,  to  agree  to  receive  subscriptions  to  its  capital  stock,  or  to  issue 
certificates  so  provided  in  the  agreement  with  the  defendant,  and  that. 
therefore,  the  agreement  is  invalid  and  void,  and  the  consideration  for 
the  undertaking  on  the  part  of  the  defendant  wholly  tails.  This,  if  true, 
is  a  good  ground  of  defense,  for,  not  to  speak  of  the  objection  of 
illegality,  when  it  is  shown  that  the  defendant  can  not  get  the  stock,  or 
that  it  would  be  worthless,  payment  for  it  ought  not  to  be  enforced.  The 
point  of  the  demurrer,  however,  is.  that  the  laws  ol  Indiana  should  be 
set  out,  so  that  the  court  might  adjudge  as  to  the  illegality;  in  other 
words,  it  is  claimed  that  the  defnedant  is  pleading  a  matter  of  law  as  an 
issue  for  the  jury.  Were  the  laws  of  Ohio  under  consideration,  the 
objection  might  be  good,  and  the  defendant,  instead  of  pleading  illegality 
as  a  matter  of  fact,  should  properly  demur  to  the  petition,  which  sets 
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forth  the  contract  alleged  to  be  illegal.  But  there  is  a  difference  when 
a  toreign  law  is  in  dispute.  Whether  there  be  such  a  law  is  a  matter  of 
fact  for  averment  and  proof.  When  it  is  shown  in  evidence  its  construc- 
tion and  effect  may  be  matter  tor  the  determination  ot  the  court.  11  CI. 
&  Fin.  115,  116;  50  Eng.  Com.  L.  250;  10  Ala.  895,  897.  Whether 
the  Cincinnati,  Logansport  &  Chicago  Railway  Company  had  power  to 
make  such  an  agreement,  will  probably  be  found  to  depend  on  the 
charter  granted  to  it  by  the  legislature  ot  Indiana.  .  That  charter,  beings 
a  law  of  another  state,  can  only  be  properly  brought  before  the  court 
by  its  introduction  as  evidence.  When  thus  produced,  being  a  written 
instrument,  its  construction  will  be  for  the  court.  The  demurrer  to  this 
ground  of  defense  will  be  overruled. 

The  sixth  ground  oi  defense  is  that  certain  representations  were 
made  to  induce  the  deiendant  to  enter  into  the  agreement  for  the  sub- 
scription ol  stock;  that  these  representations  were  untrue;  that  they 
were  made  by  agents  of  the  Cincinnati,  Logansport  and  Chicago  Railway 
Company  lor  the  purpose  of  inducing  the  board  of  directors  of  the  deiend- 
ant to  enter  into  contract,  that  the  latter  relied  upon  the  truth  of  the 
same;  '*and  by  means  ot  the  same  w^\^  fraudulently  induced  to  consent 
to  said  subscription  and  to  said  supposed  agreement  lor  the  payment  of 
the  same." 

The  point  relied  on  in  support  ot  (he  demurrer  is,  that  it  does  not 
appear  that  the  representations  were  made  in  bad  faith,  or  with  knowl- 
edge of  their  untruth.  Upon  a  demurrer  to  an  answer  the  inquiry  is  not 
whether  allegations  in  it  are  suflBcieutly  definite  and  certain,  but  whether 
upon  anv  fair  and  reasonable  construction,  they  make  out  a  case  ot 
defense  to  the  action.  If  by  any  lair  and  reasonable  intendment  in  lavor 
ol  the  pleading,  it  can  be  sustained,  under  the  liberal  system  provided 
by  our  code,  this  should  be  done,  leaving  the  party,  if  he  doubt  as  to 
the  meaning  of  the  pleading,  and  is  not,  therefore,  able  properly  to  meet 
it  on  the  trial,  to  apply  to  have  it  made  definite  and  certain.  Having^ 
this  rule  in  view,  I  think  the  answer  as  to  this  ground  must  be  deemed 
sufficient.  The  general  exception  that  the  board  ol  directors  of  the 
deiendant  were  fraudulently  induced  by  the  representations  which  are 
set  out  to  enter  into  the  contract,  may  very  fairly  be  construed  as  a 
charge  ot  a  fraudulent  knowledge  or  intent  in  those  who  made  the  repre- 
sentations. It  may  also  be  remarked  from  the  very  nature  o!  some  of 
the  representations,  i(  they  were  untrue  in  fact,  it  must  have  been 
known  to  the  agents  and  officers  of  the  Cincinnati,  Logansport  and 
Chicago  Railway  Company. 

The  seventh  ground  ol  defense  to  be  properly  understood,  requires 
a  reference  to  certain  agreements.  It  appears  that  on  December  13, 
1853,  the  Cincinnati,  Hamilton  and  Dayton  Railway  Company  of  the 
first  part,  and  the  Eaton  and  Hamilton,  the  Richmond  and  Miami,  the 
Cincinnati,  Logansport  and  Chicago,  and  the  Logansport  and  Chicago 
Railway  Companies  ol  the  second  part,  entered  into  an  agreement  for  the 
jointly  stocking  and  running  their  respective  roads,  intending  to  form  a 
line  trom  Cincinnati  to  Chicago  of  a  uniform  gauge.  The  agreement 
contained  various  stipulations  for  the  benefit  ol  the  respective  parties, 
and  was  to  continue  in  lorce  for  twenty  years,  and  therealter  until  either 
party  should  give  the  other  one  year's  previous  notice  ol  its  termination. 
On  the  same  day,  and  in  consideration  of  the  covenants  contained  in 
that  agreement,  the  defendant  agreed  to  subscribe  to  the  capital  stock 
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of  the  Cincinnati,  Logansport  and  Chicago  Railway  Compan}'  six  thou- 
sand shares  of  $50  each,  making  $300,000;  said  stock  to  be  taken  and 
paid   tor   at   the  rate  ot  seventy-five  cents  on  the  dollar,  as  follows: 
f  100,000  in  locomotives  and  cars  at  their  cost  value,  and  the  remaining 
$125,000  to  be  paid  in  half-yearly  installments,  beginning  on  July  1, 
1855.  Certificates  of  stock  to  be  issued  lor  the  several  installments  paid. 
The  ground  oi  defense  is,  that  the  contract  lor  a  running  arange- 
ment  has  been  abandoned  by  the  Cincinnati,  Logansport  and  Chicago* 
Railway  Company;  that,  thereupon,  it  has  been  treated  and  considered 
as  abandoned  and  rescinded  by  all  the  other  parties.     There  is  added  a 
denial  that  the  $100,000  in  locomotives  and  cars  has  been  paid,  as  alleged 
in  the  petition.     From  these  premises,  it  is  claimed  that  the' contract, 
for  subscription  became,  and  was  also  annulled  and  rescinded,  and  is  na 
longer  of  any  binding  force  or  obligation. 

It  is  difficult  to  see  how  the  perlormance  of  the  first  contract  by  the 
parties  thereto  could  be  considered  in  the  nature  of  a  consideration  pre- 
cedent to  the  right  to  demand  performance  on  the  second  contract. 
Undoubtedly  the  first  contract  was  a  consideration  and  inducement  to 
the  second;  but  the  covenants,  and  not  their  fulfillment,  constituted,  in 
law,  that  consideration  and  inducement — a  consideration  executed  at  the 
time,  as  sliown  from  its  very  nature.  It  moved  not  only  from  the  Cin* 
dnnati,  Logansport  and  Chicago  Railway  Company,  but  from  the  other 
parties,  who  united  with  it  in  the  first  agreement.  It  could  not  be 
expected  that  their  compliance  was  to  be  enforced  by  the  Cincinnati, 
Logansport  and  Chicago  Railway  Company.  All  that  could  be 
expected,  and  all  that  was  required,  as  clearly  shown  by  the  language 
of  the  second  agreement,  was  **  the  covenants.'*  These  covenants  the 
Cincinnati,  Hamilton  and  Dayton  Railroad  Company  might  enforce  or 
release  at  its  option.  Substantially,  a  mutual  release,  or  waiver,  is  all 
that  is  shown  in  the  seventh  ground  of  defense,  and  for  the  reasons 
stated,  the  other  contract  can  not  be  afiected  thereby,  and  the  demurrer 
must  be  sustained.     Lewis  v.  Clifton,  78  Eng.  Com.  L.  253. 

Returning  to  the  third  and  fourth  grounds  oi  defense,  which  are  of 
vital  import  to  the  action  of  the  plaintitl,  they  may,  very  properly,  be 
considered  together,  depending,  as  they  do,  in  my  opinion,  upon  the 
same  point.  They  are  both  founded  upon  a  supposed  want  ol  power 
in  the  defendant,  to  enter  into  the  agreement  on  which  the  plaintiff 
relies.  It  is  claimed,  in  the  third  ground  ot  defense,  that  the  defendant 
could  not  enter  into  such  an  agreement  without  the  assent  of  the 
holders  of  two-thirds  ol  its  stock;  and  in  the  fourth  ground  of  defense, 
that  the  defendant  was  prohibited  from  subscribing  in  aid  of  any  rail- 
road, unless  it  connected  with  its  main  line,  and  it  is  alleged  that  the 
Cincinnati,  Logansport  and  Chicago  Railway  did  not  so  connect. 

The  questions  involved  in  this  branch  ot  the  case  depend  on  the 
powers  of  the  defendant  under  its  act  of  incorporation.  These  powers 
are  derived  from  the  legislative  enactments  ot  Ohio,  and  of  them  the 
court  is  bound  to  take  notice.  Reliance  has  been  placed  in  the  argu- 
ment by  the  counsel  lor  both  parties,  upon  the  general  principles  appli- 
cable to  the  question  of  the  powers  of  a  corporation.  It  is  claimed  that 
they  are  only  such  as  the  law  of  its  creation  gives.  This  is,  undoubt- 
edly, a  correct  proposition.  But  it  does  not  answer  the  question,  and 
only  leads  to  another.  What  are  the  powers  given  tb  a  corporation  by 
the  law  oi  its  creation,  properly  construed  ?     Here  a  preliminary  ques- 
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tion  arises.  It  is  sought  to  apply  a  strict  rule  of  construction.  A 
charter,  it  is  said,  must  be  ^rictly  construed,  and  so  as  only  to  embrace 
such  powers  as  are  granted  in  express  terms,  oi  by  necessary  implication. 
Such  is,  undoubtedly,  the  rule  in  certain  classes  oi  cases,  arising  upon 
the  construction  of  charters.  Where,  by  the  grant  ot  the  government, 
privileges  are  conferred  upon  corporators,  which  as  individuals  they 
could  not  exercise,  such  a  grant  should  be  construed  strictly  against  the 
^corporators,  and  liberally  toward  the  public.  '*Any  ambiguity  in  the 
terms  of  the  grant  must  operate  against  the  corporation  and  in  tavor  of 
the  public,  and  the  corporation  can  claim  nothing  that  is  not  clearly 
given  by  the  law.''  Perrine  v.  Canal  Co.,  60  U.  S.  (9  How.)  172.  192; 
Charles  River  Bridge  v.  Warren  Bridge,  3t)  U.  S.  (11  Pet.),  420,  589, 
598;  11  CI.  and  Fin.  143,  and  21  Conn.  30r>. 

But  in  such  cases,  it  is  not  meant  "that  the  charter  is  to  receive 
a  strained  and  unreasonable  interpretation,  contrary  to  the  obvious 
intention  of  the  grant.  It  must  be  fairly  examined  and  considered,  and 
reasonably  and  justly  expounded."  Perrine  v.  Canal  Co.,  50  U.  S.  (9 
How.)  172,  192.  And  this  strict  rule  ot  construction  can  not  be  prop- 
erly extended  to  cases  in  which,  by  the  ctiarter  or  grant,  nothing  is 
taken  from  the  public,  or  the  rights  ot  the  public  are  in  no  way 
infringed ;  where  the  corporation  is  really  only  an  organized  partner- 
ship, and  the  corporators  are  authorized  to  do  as  such,  only  acts  which 
as  individuals  they  would  have  a  periect  right  to  do.  It  will  be  found 
that  the  cases  in  which  this  strict  rule  of  construction  has  been  applied, 
are  chiefly  those  in  which  corporations  have  claimed  a  delegation  of 
some  prerogative  ot  the  government  as  to  take  |)rivate  property,  or  to 
exercise  some  franchise.  There  are  cases  in  which  a  strict  rule  ot  con- 
struction has  been  sought  to  be  applied  on  the  ground  of  the  mode  in 
which  acts  of  incorporation  are  obtained.  Their  language,  it  is  said,  is 
not  that  of  the  legislature  but  of  their  promoters,  and  should,  therefore, 
be  strictly  construed.  49  Eng.  Com.  Law,  253,  288.  This  was  said  in 
reference  to  the  mode  of  obtaining  grants  oi  power  to  a  railway  company 
from  the  British  parliament,  which  is  different  from  the  legislative 
practice  in  this  state,  and  an  argument  drawn  from  it  can  furnish  no 
safe  guide.  It  is  more  reasonable,  as  said  recently  in  a  case  of  this 
kind,  to  take  the  charter  '*as  we  find  it  on  the  statute  book,  and  give  it 
operation  and  effect  according  to  the  intention  of  the  legislature,  to  be 
gathered  from  its  provisions."     10  Maryl.  536,  543. 

Whether,  therefore,  the  defendant  had  under  its  charter  the  power, 
which  is  the  subject  ol  consideration  in  this  case,  is  a  question  of  con- 
struction. Powers  conferred  upon  the  defendant  are  either  general  or 
special.  The  general  corporate  powers,  whether  taken  in  the  language  of 
the  original  charter,  or  in  that  of  the  general  railroad  law  of  1848,  are 
quite  extensive.  They  are  certainly  suflBciently  broad,  in  the  absence 
of  any  direct  limitation,  to  authorize  the  entering  into  the  agreement 
which  is  the  subject  of  the  present  controversy.  It  is  to  be  * 'deemed  a 
body  corporate.*'  The  ideal  being  called  a  corporation,  has  been  defined 
"to  be  a  continuous  identity;  endowed  at  its  creation  with  capacity  for 
endless  duration;  residing,  in  the  grantees  of  it  and  their  successors, 
its  acts  being  determined  by  the  will  of  a  majority  of  the  existing  body 
ot  its  grantees  or  their  successors  at  any  given  time,  acting  within  the 
limits  imposed  by  the  constitution  of  their  body  politic;  such  will  being 
signified  to  strangers  by  writing  under  the  common  seal;  having  a  name, 
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and  under  such  name  a  capacity  lor  taking,  holding  and  enjoying  all 
kinds  of  property,  a  qualified  right  of  disposing  of  its  possessions,  and 
also  a  capacity  for  taking,  holding,  and  enjoying,  but  inalienably,  liber- 
ties, tranchises,  exemptions,  and  privileges,  together  with  the  right  and 
obligation  of  suing  and  being  sued  only  under  such  name."     Such,  it  is 
said,  are  the  attributes  of  a  corporation  proper,  that  is  to  say,  a  corpora- 
tion created  merely  as  a  corporation,  without  any  restrictive  or  limiting 
clauses  in  the  instrument  oi  creation.     Grant  Corporations,  4,  5.     But 
it  rarely,  if  ever  happens  that  a  corporation  is  not  subject  to  restrictions 
and  limitations,  and  these  may  be  directory  as  to  the  mode  of  the  exer- 
cise of  its  powers,  or  in  the  nature  of  conditions  precedent  or  limitations 
to  the  right  to  exercise.     With   the  former,  I  take  it,  third  persons, 
acting  in  good  faith  have  no  concern.     A  compliance  with  them  may 
be  enforced  as  between  the  corporators  and  their  agents,  or  as  between 
the  government  and  the  corporation.     But  third  persons  should  not  be 
affected  by  a  failure  to  comply,  unless  guilty  of  some,  complicity  in  the 
act  of  commission  or  omission.     For  example,  if  a  railroad  corporation 
have  a  general  power  to  contract  and  be  contracted  with,  or  to  purchase 
any  personal  property,  it  may  be  there  is,  either  express  or  implied,  a 
restriction,  that  the  subject  matter  oi  the  contract  shall  be  '^necessar^* 
or  convenient*'  tor  the  objects  of  the  corporation.     But  surely,  it  can 
not  be  required  that  a  party  called  on  to  supply  any  article  to  the  officers 
of  a  railroad  company  shall  take  care  to  inform  himself  whether  it  be 
necessary  and  convenient  to  carry  into  effect  the  objects  of  the  incorpo- 
ration.    It  must  be  considered  that  any  restriction  of  this  character  to 
the  exercise  oi  a  general  power  falls  within  the  class  of  those  which  are 
merely  directory.     Any  other  rule  would  make  the  numerous  coi pora- 
tions  scattered  over  the  country,  instruments  which  might  be  readily  used 
to  cheat  and  defraud  the  public.     And  it' has  been  said  that  ''the  safety 
ot  men.  in  their  daily  contracts,  requires  that  this  doctrine  of  ultra  vires 
should  be  confined  within  narrow  bounds.''     East  Counties  R.  W.  Ca 
V.  Hawkes,  35  Bug.  L.  and  Eq.  81 ;  Bargate  v.  Shortridge,  31  Eng.  I^. 
and  Eq.  59;  14  Pa.  St.  81,  84. 

It  a  party  dealing  with  the  officers  or  agents  of  a  corporation  in 
reference  to  a  matter  which  may  or  not  be  one  properly  within  the  scope 
of  its  powers,  according  to  the  purpose  or  object  intended,  knows  that 
an  improper  purpose  or  object  is  in  view  (and  such  knowledge  might 
be  inferred  from  the  very  nature  of  the  subject  matter),  then,  as  to  him, 
the  transaction  would  be  illegal;  not  so  much,  perhaps,  because  it  was 
prohibited  by  the  law,  as  because  he  was  complicated  with  a  wrongful 
act  and  breach  of  trust.  Where  an  act  is  in  itself  illegal,  the  question  of 
knowledge  does  not  properly  arise.  Parties  contracting  as  to  such  an 
act  must  be  supposed  to  know  its  illegality.  And  this  is  the  case  as  to 
those  restrictions  on  the  powers  ot  a  corporation,  which  are  in  the  nature 
of  conditions  precedent  or  limitations,  shown  by  the  express  provisions 
of  its  charter,  or  by  inference  from  its  terms.  If  upon  a  reasonable 
and  lair  construction  of  the  act  of  the  legislature,  Irom  which  the  cor- 
poration derives  its  powers,  an  intention  appears,  to  prohibit  that  which 
is  the  subject  of  a  contract — to  exclude  it  from  the  general  powers  of 
the  corporation,  or  to  provide  that  it  shall  be  done  only  in  a  specified 
mode,  it  necessarily  follows,  that  the  contract  can  not  be  sustained.  It 
need  not  be  averred  or  proved  that  both  parties  had  knowledge  of  such 
an  illegality,  for  being  made  illegal  by  a  law  of  the  land,  it  is   supposed 
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to  be  known,  and  ignorance  would  be  no  excuse.  S.  Y.  Railway  Co.  v. 
Railway  Co.,  9  Exch.  55,  84;  Norwich  v.  Railway  Co.,  4  £.  and  B. 
397;  13  S.  and  M.  408,  411;  Haynes  v.  Covington,  1  Sandf.  Ch.  280; 
Barry  v.  Mer.  Exch.  Co.,  8  Wend.  573,  Beach  v.  Bank;  1  Richardson, 
281,  288;  Bank  of  S.  C.  v.  Hammond  78  E.  C.  L.  775;  E.  Anglian  R. 
Co.  V.  E.  Counties  Railway  Co.,  73  Eng.  Com.  L.    813. 

Such  being,  in  my  opinion,  the  rules  by  which  the  inquiry  is  to  be 
guided,  I  proceed  to  consider  whether  the  agreement,  to  the  illegality 
of  which  the  third  and  fourth  grounds  ol  delense  are  directed,  is  subject 
to  that  objection.  The  third  ground  ot  defense  has  been  prepared  in 
view  of  the  provisions  of  Sec.  4  of  the  act  of  March  3,  1851  [2  Cuiwen 
1B56],  relating  to  railroad  companies.  It  is  quite  evident  those  pro- 
visions are  enabling,  and  not  restrictive.  It  the  power  to  do  the  acts 
mentioned  existed,  no  intention  is  shown  to  divest  such  power.  11  the 
power  was  then,  lor  the  first  time,  conleired,  of  course  it  may  be  very 
properly  claimed  that  it  could  only  be  exercised  under  the  condition  ot 
obtaining  the  assent  of  the  stockholders.  Now,  I  can  not  doubt  but  the 
defendant  had  power  to  make  such  an  agreement  as  the  one  in  question, 
under  its  general  powers.  If  this  be  so,  there  was  no  intention,  on  the 
part  ol  the  legislature,  even  if  its  constitutional  authority  were  admitted, 
to  divest  the  delendant  of  the  powers  before  granted.  Here,  it  will  be 
observed,  that  while  the  general  law  ol  1848,  [2  Curwen  1894;  lepealed 
7484  (No.  55),  Rev.  Stat.]  was,  in  1849,  made  partoi  the  charter  of  delend- 
ant, by  a  special  act,  there  is  no  averment  that  the  defendant  has  ever 
adopted,  as  part  of  its  charter,  any  of  the  subsequent  general  laws. 

The  fourth  ground  ot  defense  depends  upon  the  construction  of  the 
sixth  section  of  the  act  ot  March  15,  1849,  which  adopts  as  the  charter 
of  the  delendant  the  railroad,  law  of  1848.  It  is,  in  that  section,  pro- 
vided that  the  delendant  may  "'aid  in  the  construction  ot  any  other  line, 
or  side  line,  to  connect  with  its  main  line  of  road."  There  is  very  great 
force  in  the  argument  that  a  direct  and  express  authority  to  aid  in  the 
construction  ot  certain  defined  lines,  must  be  regarded  as  an  exclusion 
of  the  power  to  aid  in  any  other  line  not  coming  within  the  description 
ol  those  authorized.  A  contract  to  aid  in  the  construction  ol  a  line  not 
authorized,  might  be  considered  as  impliedly  prohibited,  and,  therelore, 
void.  It  would  not  be  a  mere  excess  of  power,  or  the  exercise  of  a 
power  in  an  improper  manner,  but  the  doing  that  which  the  law  pro- 
hibited; and,  in  such  case,  I  should  certainly  ieel  bound  by  the  author- 
ities which  have  been  cited,  to  hold  that  the  agreement  to  do  that  which 
was  so  prohibited  could  not  be  enforced.  The  point,  however,  in 
which  both  the  third  and  lourih  grounds  of  defense  are,  in  my  opinion, 
defective,  consists  in  the  want  of  any  averment  that  the  agreement  under 
consideration  was  made  **to  aid  in  the  construction  of  the  line  ot  the 
Cincinnati,  Logansport  and  Chicago  Railway  Company."  Nothing  is 
said  in  either  ot  the  agreements,  which  have  been  before  described,  of 
any  such  object.  For  aught  that  appears,  all  the  roads  mentioned  in 
the  agreements  had  been  constructed,  and  the  professed  object  of  the 
first  agreement  is  the  stocking  and  running  the  roads.  To  make  good, 
therefore,  the  grounds  of  defense,  it  is  incumbent  on  the  defendant  to 
show  that  its  broad,  general  powers  were  restricted  and  limited,  not 
only  as  to  aiding  in  the  construct! du  of  lines  ot  road  by  a  subscription 
of  stock,  or  otherwise,  but  as  to  the  bargaining  and  contracting  in  any 
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manner  or  for  any  consideration,  in  relation  to  the  purchase  or  sub- 
scription of  stock. 

It  was  admitted  in  the  argument  that  it  was  ^competent  lor  the 
defendant  to  enter  into  an  agreement  for  a  running  arrangement  such 
as  the  one  made  in  this  case.  For  the  beneiits  of  such  an  agreement,  it 
was  competent,  then,  for  the  defendant  to  pay  an  adequate  considera- 
tion. The  lorm  of  that  consideration  can  not  be  material.  It  may  be 
to  pay  money,  or  to  take  stock  in  another  company  at  a  reduced  rate. 
In  this  case,  the  different  companies  with  which  the  defendant  con- 
tracted, instead  of  exacting  a  moneyed  consideration  for  their  covenants^ 
were  content  with  the  agreement  ol  the  deiendant  to  subscribe  lor  stock 
in  one  of  them;  and  this  may  have  been  the  same  as  a  moneyed  con- 
sideration to  all.  On  its  face,  it  is  certainly  not  an  aiding  in  the  con- 
struction of  a  line  of  railroad.  The  purpose  and  object,  a  beneficial  run-^ 
ning  arrangement,  it  is  admitted,  yrexe  valid,  and  I  can  not  say  that  the 
nature  of  the  consideration  to  be  given  was  invalid.  If  the  real  design 
was  a  mere  shift  and  conveyance  to  evade  the  law,  the  facts  and  circum- 
stances showing  this  should  be  stated  in  the  pleadings. 

The  fifth  ground  of  defense  remains  to  be  considered.  The  sub- 
stance of  this  ground  of  defense  is,  that  after  the  agreement  to  subscribe 
stock,  the  Cincinnati,  Logansport  and  Chicago  Railway  Company,  by 
acts  stated  in  detail  in  the  answer,  so  changed  the  nature  and  character 
ot  its  capital  stock,  as  to  make  it  substantially  a  new  stock,  and  entirely 
different  from  what  the  defendant  agreed  to  receive,  in  effect,  destroying 
the  subject  matter  of  the  contract,  and  rendering  it  impossible  of  per- 
formance. The  acts  which  are  claimed  to  have  resulted  in  these  con- 
sequences, are  alleged  to  have  been  done  without  the  knowledge  or 
assent  of  the  deiendant. 

It  appears  from  the  pleadings  that  the  deiendant  is  not  to  be 
regarded  as  a  subscriber  of  stock  in  an  unorganized  company,  and 
afterward  uniting  in  the  organization,  but  as  contracting  with  an  organ- 
ized company  for  a  portion  of  its  capital  stock.  Railroad  companies 
are  usually  formed  by  the  instrumentality  of  commissioners  appointed 
for  the  purpose.  When  the  organization  of  the  company  takes  place, 
the  authority  of  the  commissioners  ceases;  and,  in  the  absence  of  any 
special  provision  to  the  contrary,  all  powers  as  to  any  further  subscrip- 
tion to  the  capital  stock  vest  in  the  corporate  body.  Plank  Road  Co.  v. 
Hoffman,  9  Maryl.  559-568.  Fts  dealing  with  third  persons  as  to  its 
stock,  must  stand  upon  the  footing  ol  ordinary  contracts.  If  a  corpo- 
rate body  agrees  to  supply  and  furnish  a  certain  quantity  of  its  stock  to 
a  third  person  for  a  specified  price,  I  know  of  no  rule  that  can  govern 
such  a  contract,  which  v^ould  rjot  apply,  in  analogous  circumstances,. to 
any  other  contract.  If  the  article  which  a  party  agrees  to  supply  has  a 
certain  and  known  character,  that  party  has  no  right  to  change  and 
alter  its  character,  and  still  expect  it  to  be  received  in  lulfillment  ol  the 
contract.  It  is  really  a  question  of  identity.  If  the  change  be  one 
which  may  be  supposed  to  be  within  the  contemplation  of  the  parties, 
there  can  be  no  complaint.  Such  would  probably  be  presumed  in  refer- 
ence to  changes  not  substantially  affecting  the  nature  and  character  of 
the  article.  But  where  the  change  is  radical,  and,  from  the  circum- 
stances, clearly  not  contemplated,  it  would  be  manifestly  unjust  to 
enforce  the  contract,  and,  particularly,  where  such  a  change  was  the 
result  of  the  intentional  acts  of  the  very  party  asking  to  have  it  enforced. 
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Everhart  v.  Railroad  Co.,   28  Pa.  St.   339-852;  Banet  v.  Alton,  S.  R. 
R.  Co.,  18  111.  504;  16  Mees.  &  Welsh.  804-808. 

The  question  'ot  the  power  oi  a  corporation  to  make  a  change  in 
the  character  and  nature  of  its  stock,  as  by  embracing  another  and 
ditterent  purpose  under  the  authority  of  the  legislature,  is  not  to  be 
confounded  with  the  question  whether,  the  change  having  been  made, 
a  party  is  still  hound  to  carry  out  an  agreement  to  take  the  stock. 
There  may  be  a  very  marked  difference  between  the  position  and  rights 
of  one  ^ho  is  actually  a  stockholder  and  corporator,  and  one  whom  it  is 
sought  to  make  a  stockholder  and  corporator.  The  one  who  is  actually 
in  the  corporation  may  be  buund  by  the  acts  of  the  majority,  or  may  be 
compelled  to  resort  to  preventive  steps.  The  latter  has  a  right  to  stand 
upon  the  terms  of  his  contract  with  the  corporation,  and  to  require  the 
delivery,  in  lul&Ument  oi  its  terms,  ol  that  which  he  was  to  receive. 

There  is  another  principle  to  be  regarded  in  this  case.  The  action, 
as  before  stated,  is  really  tor  the  specific  performance  of  an  agreement. 
The  object  is  to  require  the  delendant  to  take  the  stock  and  pav  the 
price,  and  not  merely  for  the  recovery  of  damages  for  a  refusal  to  accept 
and  pay.  Now  in  this  view,  if  the  acts  of  one  of  the  parties  alter  the 
making  ot  a  contract  have  so  injuriously  afiected  the  subject  matter  of  a 
contract,  as  to  destroy  the  benefits  expected  from  it  by  the  other  party, 
such  acts  may  present  a  conclusive  answer  to  an  application  for  the 
exercise  of  a  jurisdiction,  which  has  always  been  considered  discretion- 
ary and  only  to  be  afforded  in  cases  where  there  has  been  diligence  and 
good  iaith. 

In  view  of  these  principles,  if  the  facts  stated  show  such  a  change 
and  alteration  in  the  character  of  the  stock,  as  may  be  considered  radi- 
cal and  material,  and  substantially  affecting  its  identity,  the  fifth 
ground  of  defense  must  be  deemed  sufficient.  I  am  satished  that  under 
the  averments  in  the  answer  such  a  change  may  be  made  out  by  proof ; 
and  I  can  not  say  as  a  matter  of  law,  that  admitting  the  facts  stated,  and 
all  inferences  which  might  be  drawn  from  them  there  would  be  no  such 
change  and  alteration,  as  th^  rule  on  the  subiect,  which  has  been  stated 
would  require. 

It  has  been  objected,  however,  that  the  defendant  became  actually 
a  stockholder,  and  mast  be  considered  as  bound  by  and  assenting  to 
the  change  in  the  character  of  the  corporation  and  its  stock.  What 
effect  the  conduct  of  the  defendant  in  acting  as  a  stockholder  and  voting 
all  the  shares  of  stock  which  were  agreed  to  be  subscribed,  may  have, 
when  esiablished  by  proof,  it  is  not  now  necessary  to  inquire.  Such 
acts  can  have  no  greater  eflect  than  showing  knowledge  and  assent  to 
the  change  and  alteration,  stated  in  the  answer,  and  any  such  knowledge 
or  assent  is  denied.  This  denial,  which  must  be  considered  as  sustain- 
ing the  answer  in  this  particular,  is,  it  is  true,  made  in  general  terms, 
but  upon  a  demurrer  this  has  been  deemed  sufficient.  It  may  also 
be  found  that  a  party  who,  upon  a  mere  subscription,  is  allowed  to  vote 
and  act  as  a  stockholder,  while  he  may,  by  so  doing,  waive  any  matter 
before  occurring,  as  to  matters  subsequent,  which  were  inconsistent  with 
his  rights  as  a  contracting  party,  would  not  be  estopped.  He  might  be 
regarded  as  in  an  anomalous  condition — in  part  a  stockholder  and  in 
part  a  contractor  to  become  a  stockholder.  He  might  have  acted  as  a 
stockholder  on  the  faith  of  a  compliance  with  his  contract  to  become 
one,  and  on  the  breach  of  that  contract  may  very  properly  claim  the 
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rights  of  a  contracting  party.  Cases  ot  this  description  will  genezally 
•depend  on  their  particular  circumstances.  And  it  may  be  proper  to  add, 
that  admitting  the  want  of  any  direct  assent  on  the  part  of  the  defend- 
ant, to  the  changes  made  in  the  Cincinnati,  Logansport  &  Chicago  Rail- 
way Company,  as  stated  in  the  answer,  their  character  appears  to  have 
been  such  as  to  have  been  peculiarly  objectionable  to  the  delendant.  If, 
atter  such  a  change,  the  balance  of  an  impaired  subscription  could  be 
enlorced,  it  should  only  be  as  a  strict  legal  right. 

One  more  view,  which  has  been  pressed  as  to  this  ground  of 
defense,  has  to  be  examined.  It  has  been  claimed  that  such  a  defense, 
though  valid  against  the  original  contracting  party,  would  not  avail 
against  the  assignee.  Upon  this  point  I  feel  no  di&culty  in  coming  to 
a  conclusion.  The  assignment  of  the  contract,  and  notice  of  that 
assignment,  created  no  additional  burden,  nor  imposed  any  additional 
duty  of  active  diligence  upon  the  defendant.  Mangles  v.  Dixon,  3  H. 
L.  Cas.  702.  The  defense  is,  in  substance,  a  want  of  ability  on  the  part 
ot  one  of  the  contracting  parties  to  comply  with  the  terms  of  the  con- 
tract. If  this  want  of  ability  had  been  caused  by  the  delendant,  after 
notice  oi  the  assignment,  then  the  assignee  might  justly  complain  of 
snch  an  act  as  a  fraud  upon  his  rights.  But  how  can  it  be  claimed  that 
the  assignment  and  notice  devolved  upon  the  defendant  the  duty  of 
so  supervising  and  controlling  the  acts  oi  the  assignor,  that  a  continued 
ability  to  perform  should  exists  It  would  be  for  the  assignee,  and 
not  the  defendant,  to  protect  and  secure  rights  depending  upon  the  con- 
<inct  of  the  assignor.  It  the  subject  matter  of  the  contract  be  left 
within  the  power  and  under  the  control  of  the  assignor,  the  risk  of  its 
lieing  impaired  or  destroyed,  so  as  to  defeat  the  performance,  is  assumed 
by  the  assignee.  There  is  no  principle  by  which  it  could  be  thrown  on 
the  other  party. 

The  result  of  the  views  which  have  been  expressed  is,  that  the 
demurrer  must  be  sustained  as  to  the  first,  third,  fourth  and  seventh 
-pounds  of  defense,  and  overruled  as  to  the  others. 


STATUTES— COURT.  *^- 

[General  Term,  June,  1858.] 

*Chas.  E.  Matthews  v.  Jas.  C.  Caldwbi^i,. 

1.  The  provisions  of  the  act  of  the  general  assembly  of  March  12,  1868,  authorizing 

a  second  trial,  in  certain  cases,  in  the  same  court,  does  not  apply  to  the 
superior  court  of  Cincinnati. 

2.  In  the  construction  of  general  clauses  of  an  act,  reference  must  be  had  to  the 

mischief  intended  to  be  prevented.  Therefore,  if  the  mischief  is  peculiar  only  to 
common  pleas  and  district  courts,  the  provision  ought  not  to  be  applicable  to 
superior  courts. 

Reserved  from  special  term  on  a  motion  to  fix  the  amount  of  an 
undertaking  to  be  entered  into  for  the  purpose  of  securing  a  second  trial, 
according  to  the  provisions  of  an  amendment  ot  the  code,  passed  April  12, 
1858. 

Collins  &  Herron,  for  plaintiff. 

Bates  &  Scarborough,  for  delendant. 

•Approved  as  to  construction  of  statutes.    Clark  v.   Columbus,  10  Re.  781. 
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Ghoi^on,  J. 

The  question  presented  by  the  motion,  and  for  the  .decision  ol 
which  the  case  has  been  reserved  to  the  general  term,  is  whether  the- 
provisions  of  the  act  securing  a  second  trial,  incases  in  which  parties, 
have  a  right  to  demand  a  trial  by  jury,  apply  to  the  superior  court  of 
Cinciniiati. 

By  Sec.  20,  of  the  act  establishing  the  superior  court  of  Cincinnati, 
it  is  provided  that  laws  in  torce,  or  which  might  be  enacted,  regulating; 
the  practice  of  the  courts  ot  common  pleas,  or  district  courts,  should 
govern  the  superior  court,  unless  plainly  inapplicable.  It  is  a  not 
uncommon  mode  of  legislation  to  reler,  tor  the  regulation  ot  one  matter 
or  system,  to  the  provisions  governing  another;  and  this  is  frequently 
done  by  general  and  sweeping  words  of  incorporation  or  reference. 
Such  legislation  being  usual,  we  have  a  guide  in  a  general  principle  ol 
construction.  "It  is  a  sound  rule  of  construction  laid  down  in  2  Inst. 
287,  but  applicable  too  modern  as  well  as  to  ancient  statutes — perhaps*^ 
indeed,  more  so  from  necessity,  in  consequence  of  the  looseness  of 
expression  which  now  prevails — that,  'in  construction  ot  general  refer- 
ences, in  acts  of  parliament,  such  reference  must  be  made  only  as  will 
stand  with  reason  and  right,  *  and  where  a  provision  is,  in  its  original 
and  natural  application,  limited  in  respect  of  time  and  place,  it  is  to- 
give  to  general  words  of  incorporation  a  meaning  contrary  to  reason,  and 
it  may  be  contrary  to  right  to  hold  that  they  apply  to  it."  6  Q.  B.  61 
Eng.  Com.  L.  787-797.  In  a  case,  therefore,  where  the  words  were 
large  enough  to  include  the  provision  of  a  law  giving  an  appeal,  in  a 
review  of  all  the  statutes,  the  court  held  that  it  was  not  intended  to 
give  an  appeal.  Such  would  be  the  duty  of  a  court  in  construing  general 
provisions  of  this  nature,  independent  of  any  indication  to  that  eflect 
in  the  law  itself;  but  in  the  act  creating  the  superior  court,  an  expres- 
sion is  introduced  excluding  from  the  operation  of  the  general  incorporat- 
ing clause,  those  provisions  which  are  plainly  inapplicable,  thus  giving^ 
a  discretion  to  determine  whether  any  particular  provision  shall  be 
deemed  to  apply  or  not.  It  the  provision  be,  in  its  nature,  general,  and 
there  be  no  plain  and  clearly  satisfactory  reason  to  the  contrary,  it  ought 
to  be  held  to  apply.  If  in  its  purpose  and  intent  it  be  special — if  the 
mischief  to  be  prevented,  and  the  object  to  be  attained,  be  peculiar  to- 
the  courts  of  common  pleas  and  district  courts,  then  the  provision  ought 
not  to  be  held  applicable  to  the  superior  court. 

If  such  be  the  rules  by  which  we  are  to  be  guided  in  coming  ta 
a  conclusion,  an  examination  of  the  legislation  in  reference  to  the  com- 
mon pleas,  district  and  superior  courts,  will  show  that  the  mischief 
which  was  the  object  of  the  provision  under  consideration,  did  not  exist 
in  the  superior  court,  but  was  confined  to  the  common  pleas  and  district 
courts.  It  is  well  known  that,  in  the  organization  ol  the  superior  court, 
particular  care  was  taken  to  avoid  the  inconvenience  and  delay  of  an 
arbitrary  right  of  appeal  from  the  decision  ot  mere  questions  of  fact 
The  second  trial  now  provided  for  is,  most  clearly,  so  tar  as  it  goes,  a 
substitute  for  the  ripht  of  appeal.  Where  the  matter  for  which  a  sub- 
stitute is  provided  did  not  exist,  there  surely  can  be  no  good  reason  ta 
suppose  that  the  substitute  can  properly  apply. 

In  another  view  there  would  be  inconsistency  and  injustice,  if  this 
right  of  a  second  trial  should  be  allowed.     The  act  contemplates  two 
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<!lasses  ot  cases — those,  where  there  is  a  right  to  demand  a  trial  by  jury, 
and  those,  where  there  is  not ;  in  both  a  right  to  have  another  1  rial  is 
given,  in  one,  by  the  second  trial  in  the  common  pleas,  in  the  other,  by 
•appeal  to  the  district  court.  Now,  it  the  act  applies  to  this  court  a 
favor  and  privilege  is  given  to  one  class  of  cases,  which  is  not  allowed 
^o  the  other,  lor  there  is  no  provision  for  an  appeal  that  can  apply  to 
this  court. 

The  conclusion  that,  irom  the  nature  and  apparent  object  of  the 
second  trial  provided  in  the  cu:t  under  consideration,  it  was  not  intended 
to  apply  to  the  superior  court,  is  greatly  strengthened  by  the  circum- 
stances that,  in  one  section  of  the  same  act,  and  in  a  matter  regulating 
the  practice  ot  the  courts,  the  superior  courts  are  expressly  named  and 
included.  The  argument  derived  Irom  the  exclusion  in  one  section, 
and  the  inclusion  in  another,  the  act  being  regarded  as  a  whole,  is  cer- 
tainly very  forcible.  But,  for  one  consideration,  it  would  be  unanswer- 
able. In  the  repealing  clause  of  the  act,  two  sections  of  the  code.  562 
-563  [repealed  56  O.  L.  84]  which  secured  a  second  trial  in  actions  for  the 
recovery  of  real  property,  are  repealed.  Now,  these  sections,  in  such 
actions,  have  been  supposed  to  apply  to  the  superior  court.  They  were 
probably  repealed,  on  the  supposition  that  the  provision  for  a  second 
trial  in  all  cases  in  which  a  trial  by  jury  may  be  demanded,  would  take 
their  place.  If,  therefore,  such  second  trial  does  not  apply  to  the 
superior  court,  what,  it  may  be  asked,  is  to  take  the  place  ot  a  second 
trial  in  actions  for  the  recovery  of  real  estate  under  the  repealed  sectione 
of  the  code?  On  the  other  hand,  it  may  be  claimed  that  the  legislaturs 
simply  intended  to  place  all  cases  on  the  same  footing,  and  not  allow  to 
cases,  for  the  recovery  of  real  estate,  a  privilege  denied  in  other  cases. 
This  consideration,  therefore,  though  not  without  force,  is  not  of  suffi- 
cient weight  to  counterbalance  the  reasons  which  have  been  suggested. 
and  ^hich,  we  think,  clearly  show  the  provision  was  not  intended  to 
apply  to  the  superior  court.     The  motion  must  be  overruled. 

Motion  overruled. 


WILLS.  2W8- 

[Special  Term,  June,  1868.] 

Harriet  Maskell  et  al.  v.  Wm.  Goodall  et  al. 

1.  Where  property  is  devised,  and  the  devisee  waives  the  title  by  election,  this 
election  to  take  a  legal  right  against  the  will,  thereby  disappointing  other 
devisees  for  whose  benefit  the  property  covered  by  the  legal  right  was  intended, 
is  followed  by  compensation  to  the  disappointed  devisees.  The  subject  matter 
of  the  rejected  devise  is  held  to  be  bound  for  this  purpose.  This  applies  to  a 
widow  not  electing  to  take  under  the  will  of  her  deceased  husband. 

'2.  In  the  event  of  such  an  election  to  take  against  the  instrument,  the  court  will 
assume  jurisdiction  to  sequester  the  benefit  intended  for  the  refractory  de- 
visee, in  order  to  secure  a  compensation  to  those  whom  the  election  disappoints. 

3.  The  object  of  our  statute  was  not  to  create  a  case  of  election,  but  to  regulate  and 

limit  one  belore  well  known  and  existing,  and  was  not  intended  to  interfere 
with  any  consequence  resulting  from  it. 

4.  The  principle  which  authorizes  compensation  to  devisees  disappointed  by  an 

election,  applies  to  the  case  of  an  election  made  by  a  widow  not  to  take  under 
the  will  of  her  husband. 
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Action  brought  by  the  plaintiffs,  devisees  and  heirs  at  law  ol  Joha 
Roberts,  Sr.,  deceased,  against  the  defendants,  William  Goodall  and 
John  Preston,  his  executors,  for  an  account  of  certain  property  which, 
under  the  provisions  ol  his  will,  have  come  under  the  executors* 
control.  The  defendants  do  not  object  to  render  an  account,  and  pay 
to  the  plaintiffs  any  amount  to  which  they  may  be  entitled,  but  claim 
that  they  are  not  able  without  a  judicial  construction  and  determination 
of  the  ellect  of  certain  parts  ot  the  will  ot  their  testator,  in  connection 
with  events  transpiring  after  his  death,  to  ascertain  the  amounts  ta 
which  the  respective  devisees  and  heirs  will  be  entitled. 

It  appears  that  the  testator  devised  to  his  wife  Sarah,  who  has  since 
deceased,  certain  real  and  personal  property  intended  to  be  in  lieu  of 
dower,  and  made  specific  devises  of  certain  other  real  estate  to  persons 
other  than  the  present  plaintiffs.  The  widow  declining  to  take  under 
the  will  was  endowed,  and  her  tiower  was  assigned  out  ot  the  real  estate 
so  specifically  devised;  thus  disappointing  pro  tanto  the  specific  devisees. 
The  property  devised  to  the  widow  in  lieu  of  her  dower  is  not  otherwise 
disposed  of  in  the  will ;  in  other  words,  there  is  no  provision  in  the  will 
for  the  contingency  which  has  happened,  that  the  widow  should  take 
her  dower,  and  not  under  the  will. 

W.  B.  Probasco,  lor  plaintiffs. 

Bates  &  Scarborough,  for  defendants. 

Gholson,  J. 

The  question  arises  and  is  presented  in  this  case,  whether  the  prop- 
erty which  the  widow  has  relinquished  by    her  election,  goes  to  the 
heirs  at  law  and  distributees  of  the  testator,  or,  whether  the  devisees, 
who  have  been  disappointed,  have  a  claim  upon  it  to  make  good  what 
they  have  lost. 

The  general  principle  governing  cases  of  election,  has  been  thus> 
stated:  * 'Wherever  any  person  having  a  claim  upon  a  man's  estate, 
independent  of  him,  and  also  a  claim  thereupon  under  bis  will,  which 
claims  are  repugnant  to  each  other,  pursues  the  lonuer,  the  latter  is 
thereby  waived  or  abandoned;  lor  it  being  against  the  intention  of  the 
will,  that  the  devisee  should  have  both,  equity,  therefore,  considers 
such  devise  to  be  upon  an  implied  condition,  that  the  devisee  shall 
abandon  his  original  title,  or  shall  waive  his  title  by  devise."  Blunt  v. 
Gee,  6  Call,  481,  492;  Melick  v.  Darling,  11  Ohio  343,  350.  What 
then,  according  to  the  general  principle  on  the  subject,  becomes  ot  the 
property  devised  when  the  devisee  waives  the  title  by  election  ?  The 
rule,  on  this  subject,  though  there  be  some  contrariety  as  to  the  mode 
or  extent  to  which  it  operates,  appears  to  be  well  settled.  The  election 
to  take  a  legal  right  against  the  will,  and  thereby  disappointing  other 
devisees,  lor  whose  benefit  the  property  covered  by  the  legal  right  was 
intended,  is  followed  by  compensation  to  the  disappointed  devisees.  The 
subject  matter  of  the  rejected  devise  is  very  clearly  held  to  be  bound  for 
this  purpose.  2  Spence  Eq.  Jur.  601;  2  Story  Eq.  Jur.,  Sees.  1083.. 
1084,  1085.  **In  the  event  of  such  an  election,**  it  is  said  in  the  last 
authority,  **to  take  against  the  instrument,  courts  of  equity  will  treat 
the  substituted  devise  not  as  an  extinguished  title,  but  as  a  trust  in  the 
devisee  for  the  benefit  ot  the  disappointed  claimants,  the  amount  of  their 
interest  therein;  or,  as  it  has  been  well  expressed,  they  will  assume 
jurisdiction  to  sequester  the  benefit  intended  for  the  refractory  donee,  in 
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order  to  Jsecure  compensation  to  those  whom  his  election  disappoints.'* 
Such  being  the  general  principles  as  to  cases  of  election  and  com- 
pensation, do  they  apply  to  the  case  of  a  widow  making  an  election 
tinder  the  provisions  of  the  statute  ?  I  think  it  will  appear  that  the 
object  of  the  statute  was  not  to  create  a  case  of  election,  but  to  regulate 
and  limit  one  before  well  known  and  existing,  and,  of  course,  that  with 
any  consequence  resulting  from  it,  the  statute  was  not  intended,  in  any 
manner,  to  interfere.  Such  is  the  view  entertained  in  a  number  of 
authorities.  In  a  case  decided  in  Alabama,  where  a  statute  exists  sim- 
ilar to  ours,  it  was  said,  in  substance,  that  the  only  change  made  was 
the  introducing  a  fixed  and  definite  time  within  which  the  widow  is 
compelled  to  signify  her  dissent  to  the  will ;  and  this  not  being  done, 
any  provision  made  with  her  right  under  the  law,  becomes  obligatory 
upon  her.  t)  Ala.  243.  The  same  view  is  taken,  therefore,  in  a  case 
in  Kentucky,  in  which  it  fs  said  of  the  rights  of  a  widow,  that  she  has 
two  rights— one  under  the  law,  and  one  under  the  will — which  are 
* 'presumed  to  be  inconsistent,  and  which  ought  not  both  to  be  exercised. 
She  is,  therelore,  required  to  elect  between  them.  From  considera- 
tions of  obvious  convenience,  and  to  avoid  unnecessary  confusion  in  the 
management  and  distribution  of  tbe  estate,  the  widow  is  required  to 
make  hei  election  within  one  5'ear,  and  in  the  manner  prescribed,  by 
which  it  is  to  be  certainly  and  unquestionably  demonstrated.*'  11  B. 
Mod.  370,  383.  It  is  evident,  the  matter  is  here  considered  as  a  case  of 
election,  the  time  and  mode  only  of  which  is  regulated  by  the  statute. 
To  the  same  eflect  are  cases  in  Virginia.  8  Leigh,  409;  5  Call,  481, 
492,  499.  In  the  last  case  tbe  history  of  the  law  as  to  an  election  by 
the  widow  is  traced  out,  and  the  statutes  on  the  subject  are  considered 
in  the  light  of  statutes  of  limitation,  fixing  the  time  within  which  the 
obligation  before  existing  to  make  an  election  must  be  fulfilled.  Such 
also  appears  to  be  the  conclusion  as  to  the  statutes  on  the  subject  in 
Massachusetts.  Reed  v.  Dickerman,  12  Pick.  150;  1  Mete.  66,  70,  72. 
In  view  of  these  authorities,  and,  I  may  add  of  the  very  nature, 
reason  and  justice  of  the  case,  I  come  to  the  conclusion  that  the  princi- 
ple which  authorized  compensation  to  devisees  disappointed  by  an  elec- 
tion, applies  to  the  case  of  an  election  made  by  a  widow  not  to  take 
under  the  will  of  her  husband.  So  far,  thereJore,  as  that  principle 
applies  in  the  present  case  it  must  be  observed. 
Decree  accordingly. 


PARTNERSHIPS— TRUSTS.  ^^' 

[Special  Term,  June,  1868.] 

♦RoBBRT  McGrbgor,  Adm'r,  ETC.  V.  Ellis  &  Sturges  ET  AL. 

1.  One  partner  can  assign  a  portion  of  the  joint  effects  in  payment  of  firm  debts^ 

or  by  way  of  security  for  antecedent  debts,  or  debts  to  be  afterwards  contracted. 

2.  The  assent  of  a  party  to  an  act  done  for  his  benefit,  or  which  may  injuriously 

even  affect  him,  may  always  be  presumed,  if  with  a  full  knowledge  of  the  thing 
done,  be  permits  it  to  be  applied  to  his  benefit,  or  does  not  disclaim  it. 

*  Followed,  as  against  the  proposition  that  one  partner  has  no  right,  without 
the  assent  of  his  copartner,  to  make  transfers  of  the  firm's  assets  in  payment  of 
firm  debts.     Fourth  National  Bank  v.  Flach,  2  Dec.  451. 
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S.  A  trustee  having  accepted  the  trust,  is  not  permitted  afterward  to  renounce  or 
repudiate  the  responsibilities  of  the  office ;  but  the  cesiuis  que  irusf—tht  credi- 
tors may  assent  to  a  renunciation  of  the  trustee,  and  be  be  discharged.  All 
creditors  who  are  not  included  in  this  distinction,  (notwithstanding  the  reas- 
signment by  the  trustee  to  the  firm,)  have  still  a  claim  upon  the  trust  property 
and  can  require  the  trust  to  be  executed  for  their  benefit.  The  creditors  who 
have  released  the  trustee,  in  express  terms,  must  be  postponed  to  those  who 
have  declined  to  give  their  assent  to  his  relinquishment. 

4.  The  creditors  of  a  copartnership  have  no  special  lien  upon  the  partnership  prop- 
erty ;  whatever  equity  is  allowed  them  is  to  be  worked  out  through  the  rights 
of  the  partners  themselves.  Where  the  separate  partners  have  lost  their  lien« 
none  can  be  saved  to  the  creditor.  This  lien  is  lost  when  the  loint  property  is 
sold  in  good  faith  to  a  third  person,  or  when  one  partner  retires  from  the  firm, 
disposing  meanwhile,  of  his  interest  to  the  other  partner,  or  to  a  third  person, 
with  his  cooartner's  consent,  taking  the  assumption  of  his  copartner,  or  of  a 
third  person,  to  discharge  all  the  firm  debts. 

■6.  When  the  issuer  presented  by  cross-petition  are  complicated,  and  liable  to  lead 
to  confusion,  it  is  proper  to  have  the  claifh  docketed  as  a  separate  action 
under  Sec.  i  19  of  the  code. 

Several  cases  of  a  similar  nature  were  consolidated  tor  trial  in  this 
particular  case.  This  suit  was  brought  by  the  plaintiff  Robert  Mc- 
Gregor, as  administrator  of  the  estate  of  Robert  McLean,  deceased, 
against  Rowland  Ellis  and  William  Sturges,  late  partners  as  Ellis  & 
Sturges,  Vachel  Worthington,  W.  S.  Woodward  and  M  m.  B.  Wood, 
James  McC.  Lea  and  Rowland  Ellis,  Jr.,  partners  as  Wood,  Lea  &  Co  , 
and  Rowland  Ellis  and  Wm.  R.  Morton,  late  partners  as  Ellis  & 
Morton. 

During  the  progress  of  the  case  many  judgment  creditors  were 
made  parlies.  The  plaintiff  sought  to  subject  certain  assets,  stocks, 
choses  in  action  and  interest  in  land,  etc.,  alleged  to  belong  to  EHis  and 
Sturges  as  partners  and  as  individuals,  and  in  the  control  and  possession 
of  certain  of  the  defendants,  to  the  satisfaction  ot  a  certain  judgment,  ren- 
dered at  the  December  term  of  this  court,  1855,  for  eight  thousand  nine 
hundred  and  eleven  dollars,  in  favor  of  the  plaintiff  as  administrator  of 
the  estate  of  McLean  and  against  the  firm  ot  Ellis  &  Sturges. 

Ellis  and  Sturges,  bankers,  doing  business  in  the  city  of  Cincinnati 
under  the  firm  name  ot  Ellis  &  Sturges,  and  also  doing  business  in  the 
city  of  New  York  under  the  firm  name  of  Sturges  &  Ellis,  became 
embarrassed  in  business,  and  the  firm  at  Cincinnati  supended  payment 
on  November  8,  1864;  on  November  9,  one  of  the  partners,  Rowland 
Ellis,  in  the  absence  and  under  the  dissent  and  protest  ot  his  partner 
Sturges,  executed  in  the  name  of  Ellis  and  Sturges  an  assignment  of  the 
assets  of  Ellis  and  Sturges  to  the  defendant  Vachel  Worthington  in  trust 
tor  the  benefit  of  the  creditors  of  that  firm.  On  November  17,  1854, 
Rowland  EH  is,' by  deed  duly  executed  and  recorded,  conveyed  to  the 
defendant  Worthington  in  trust  for  the  benefit  of  the  creditors  ot  the 
firm,  as  also  his  individual  creditors,  certain  real  estate  in  Cincinnati, 
belonging  to  said  Ellis  partly  in  severalty,  and  a  part  being  an  undivided 
interest  of  two-thirds  in  common  with  Wm.  R.  Morton,  who  owned  the 
otlier  undivided  one-third,  and  being  part  of  property  owned  by  Ellis 
and  Morton,  when  partners  in  the  banking  house  ot  which  Ellis  and 
Sturges  were  the  successors.  Worthington  accepted  these  assignments  in 
the  expectation  that  Sturges  would  speedily  be  convinced  of  the  propriety 
of  the  act  and  give  his  assent  to  it.  Sturges  however  refused  to  sanction 
the  assignment  and  proceeded  to  pay  off  the  debts  ot  the  concern  with 
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means  in  his  own  control  and  by  making  such  arrangements  with  cred- 
itors from  time  to  time  as  best  he  could.  The  assignee  had  entered  into 
the  possession  of  the  bills  receivable  and  a  small  amount  oi  other  assets 
ot  the  firm  and  continued  to  hold  his  position  and  exercise  the  duties 
of  assii^nee.  Sturges  took  possession  of  the  cash,  stocks,  bonds,  etc.» 
of  the  firm  and  refused  to  yield  these  assets  to  the  assignee.  Immed- 
iately after  the  assignment  Sturges  began  his  endeavors  to  have  the 
assignment  cancelled,  and  for  that  purpose  proceeded  to  obtain  the 
signatures  ot  the  creditors  to  a  paper,  drawn  of  date  November  20,  1854, 
by  the  terms  of  which  the  subscribers  agreed  to  a  rescission  and  cancel- 
lation of  the  assignment,  and  that  all  the  assets,  effects  and  estates  be 
restored  and  retranslerred  to  the  firm,  and  further  granting  an  extension 
of  time,  not  to  exceed  twelve  months  from  the  date.of  cancellation,  to 
enable  the  firm  to  adjust  and  settle  its  business. 

Ellis  and  Morton  both  subsequently  joined  Sturges  in  his  endeavor 
to  obtain  the  consent  ot  creditors  to  this  proposed  arrangement. 
Sturges  continued  in  the  adjustment  with  creditors,  and  received  from 
the  assignee,  trom  time  to  time,  bills  receivable,  in  exchange  for  other 
securities,  to  enable  him  to  make  settlements  with  particular  creditors. 
In  July,  1855,  about  two-thirds  of  the  creditors  having  signed  the 
agreement  consenting  to  a  cancellation,  thereupon  the  assignee,  at  the 
request  of  Ellis  and  Sturges,  agreed  to  cancel  the  assignment,  upon 
being  indemnified  against  any  claim  that  might  be  made  against  him 
by  the  creditors  ot  the  firm.  Accordingly,  on  July  7,  1855,  the  assignee 
entered  into  an  agreement  with  both  Ellis  and  Sturges,  rescinding  the 
assignments,  and  reconveying  the  property  covered  by  them,  except  as 
to  certain  reservations  therein  made  for  indemnity  to  bimseli  against 
the  risks  of  the  transaction.  Among  other  things,  the  real  estate  con- 
veyed by  Ellis  to  Worthinglon  was  left  in  the  control  of  Worthington, 
and  the  trusts  ol  the  original  conveyance  were  so  modified  as  to  accord 
with  the  purposes  for  which  he  held  certain  other  property,  bonds, 
stocks,  etc.,  in  pursuance  of  said  agreement  conveyed  to  him,  to-wit: 
**to  secure,  indemnify,  protect,  and  keep  harmless  the  said  Vachel 
Worthington,  his  heirs,  executors,  and  administrators,  from  all  liability 
by  reason  ot  the  cancellation  of  the  said  assignment  and  retransfer  of 
the  said  assets  and  effects.'* 

In  the  succeeding  January  the  plaintiff  instituted  the  present  action 
to  subject,  among  other  things,  the  bonds,  stocks,  real  estate,  etc.,  in  the 
possession  and  control  of  Worthington,  for  his  indemnity,  to  the  satis- 
faction of  his  judgment  against  the  firm,  claiming  that  the  original 
assignment  by  Ellis,  in  the  firm  name,  «was  invalid  and  of  no  effect,  by 
reason  ot  being  made  in  the  absence  and  against  the  protest  of  Sturges, 
and  that,  accordingly,  the  property  held  by  Worthington  was  subject  to 
attachment  as  the  property  of  Ellis  &  Sturges;  and  also  claiming  that  if 
the  original  assignment  was  valid,  the  assignee  had  no  right  to  rescind 
it  until  the  assets  were  fully  administered. 

On  August  14,  1856,  Ellis  made  a  deed  to  Sturges,  in  which,  alter 
reciting  that  he  and  Sturges,  composing  the  firm  of  Ellis  &  Sturges  of 
Cincinnati,  and  Sturges  &  Ellis  of  New  York,  had  that  day  agreed  to 
dissolve  said  firms,  and  that  all  the  property  and  assets  of  said  firms, 
and  all  the  property  and  assets  ot  Ellis  individually,  saving  and  except- 
ing certain  family  and  household  etlects,  together  with  all  the  rights  and 
property  of  Ellis  in  the  late  firm  of  Ellis  &  Morton,  were  to  be  trans- 
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ferred  and  assigned  to  Sturges,  to  enable  him  to  liquidate  and  discharge 
the  liabilities  oi  said  firms,  thereupon  and  for  that  purpose  conveyed 
the  same  to  Sturges. 

On  February  25,  1867,  Sturges  made  an  assignment  to  Aaron  F. 
Perry  oi  all  the  remaining  assets  of  the  firm  oi  Ellis  &  Sturges,  of  Cin- 
cinnati, consisting  oi  judgments,  stocks,  bonds,  bills  receivable,  rights, 
claims,  choses  in  action,  and  other  value  described  in  a  schedule  referred 
to,  in  trust  to  pa}'  oti  the  indebtedness  of  the  firm  of  Bllis  &  Sturges. 

Subsequently,  on  March  11,  1858,  a  supplementary  assignmen 
was  made  by  Sturges  to  Perry,  to  cover  an  item  previously  omitted, 
consisting  of  a  claim  held  by  Sturges  and  the  firm  of  Ellis  &  Sturges 
against  Wm.  R.  Morton  and  the  firm  of  Ellis  &  Morton,  for  moneys 
paid  by  Ellis  &  Sturges  for  the  firm  of  Ellis  &  Morton,  and  for  dam- 
ages for  certain  alleged  deceptive  statements  on  the  part  of  Morton  to 
Sturges,  at  the  time  of  the  dissolution  of  the  firm  of  Ellis  &  Morion, 
as  to  the  financial  condition  ot  that  firm. 

On  March  23,  1857,  Perry,  as  assignee  ol  Sturges,  in  order  to  obtain 
possession  of  the  assets  assigned  to  him,  entered  into  a  written  agree- 
ment with  Worthington,  in  pursuance  of  which  Worthington  transferred 
to  Ferry  the  assets  originally  assigned  to  him  as  indemnity  by  Ellis  and 
Sturges,  and  by  which  Perry  agreed  "to  hold  and  distribute  the  same 
as  the  said  Vachel  Worthington  might  lawfully  be  bound  to  distribute 
the  same,  or  the  proceeds  thereof,  and  to  such  other  uses  as  may  be  law- 
ful, and  to  secure,  protect,  indemnity  and  keep  harmless  the  said 
Worthington,  his  executors  and  administrators,  against  any  claim  of  the 
said  William  Sturges  or  his  creditors,  or  the  creditors  of  the  said  Ellis 
&  Sturges,  «)r  Rowland  Ellis,  to  the  extent  and  value  of  the  assets  so 
translerred." 

W.  B.  Probasco,  for  plaintiff. 

Taft  &  Perry,  for  Sturges  and  A.  F.  Perry. 

Fox  &  Fox,  lor  estate  of  Morton. 

Worthington  &  Matthews,  for  Worthington. 

Storer,  J. 

The  decision  of  this  cause,  upon  the  facts  before  us,  directly  involves 
the  validity  and  effect  of  the  assignment  made  by  Ellis,  for  himself  and 
partner,  to  Worthington,  and  as  this  point  is  determined,  the  rights  of 
the  parties  must  mainly  depend. 

It  is  admitted  by  the  pleading,  and  not  denied  by  the  evidence, 
that  Ellis  &  Sturges  were  greatly  embarrassed;  the  deposits  made  with 
them  as  bankers  were  very  large,  and  the  depositors  had  become  anxious 
lor  the  ultimate  security  of  their  money,  insomuch  that  there  was  not 
only  much  feeling  excited,  but  violence  even  threatened  and  actually 
feared.  One  of  the  partners  was  a  resident  of  New  York,  against  whom 
an  order  of  attachment  might  have  issued,  and  his  interest,  to  say  the 
least,  in  the  property  of  the  firm  could  have  been  seized,  the  immediate 
consequence  of  which  would  have  worked  a  dissolution  ol  the  partner- 
ship, and  a  practical  sequestration  of  its  assets. 

Under  these  circumstances  Ellis,  for  the  benefit  of  all  their  creditors, 
vested  the  trust  in  Worthington,  and,  so  far  as  the  condition  of  things 
then  existing  is  to  be  regarded,  we  are  satisfied  the  course  he  adopted 
was  fair  and  just,  demanded,  even,  by  the  interests  oi  all  concerned. 
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It  has  been  seriously  doubted,  however,  whether  such  a  transfer  of 
the  partnership  property  by  one  member  of  the  firm  is  obligatory  upon 
the  others.  We  say  doubted,  as  it  seems  to  us  that,  upon  principle,  the 
authority  assumed  by  Ellis  may  well  be  sustained,  however  hesitating 
the  opinions  of  modern  judges,  where  the  efEort  has  been  in  their  adjud- 
ications, not  so  much  to  vindicate  well  established  rules,  and  apply  them. 
to  th^  daily  necessities  oi  business,  but  to  trace  distinctions  between 
cases,  to  establish  some  new  theory,  whereby  a  particular  action  can  be 
sustained  or  defeated. 

There  can  be  no  doubt,  but  one  partner  could  assign  a  portion  of  the  ' 
joint  effects  in  payment  of  the  firm  debts,  or  by  way  of  security  Jor  ante- 
cedent debts,  or  debts  to  be  afterward  contracted.  Story  on  Part.,  Sec. 
101;  Collyer  on  Part.,  Sec  395.  And  Lord  Manstield  held  in  Fox  v.. 
Hanbury,  Cowp.  445,  that  even  alter  an  act  ol  bankruptcy,  by  one 
partner,  the  solvent  partner  might  bona  fide  assign  the  partnership, 
eflects  to  a  creditor  of  the  firm. 

In  Harrison  v.  Sterry,  9  U.  S.  (5  Cranch)  289,  the  Supreme  Court 
of  the  United  States  decided  to  the  luUest  extent,  that  the  assignment  of 
partnership  property  by  one  member  of  the  firm,  by  an  instrument  under 
seal,  in  the  name  of  the  partnership,  was  valid,  and  transferred  the 
right  ot  each  partner.  Indeed,  the  power  to  sell  by  each  partner  is 
essential  to  the  existence  of  the  partnership;  without  it  the  partners 
would  be  powerless;  as  they  could  no  longer  be  the  agents  of  their 
fellows,  they  would  possess  no  other  authority  than  that  ot  individuals, 
and  the  anomaly  would  exist  of  a  community  of  interest  and  a  joint 
liability,  and  yet  there  be  no  power  in  those  who  mutually  owned  the 
property  to  dispose  of  it. 

But,  it  is  claimed,  the  power  to  transfer  a  portion  of  the  partnership 
effects,  will  not  authorize  one  partner  to  assign  the  whole  for  the  benefit 
of  the  joint  creditors;  and,  thus  it  was  held,  in  Dickinson  v.  Legare,  1 
Dessau.  537,  though  there  were  peculiar  circumstances  in  the  case  that 
might  well  have  induced  the  decision,  without  reference  to  the  point 
adjudicated.  So  in  Egberts  v.  Wood,  3  Pai.  517;  Havens  v.  Hussey, 
5  Pai.  30;  Kirby  v.  Ingersoll,  1  Harr.  Mich.  172;  same  case  in  1 
Douglass,  Mich.  477,  which  was  afiirmed  by  the  majority  of  the  court. 
In  this  last  case  the  decisions  upont  he  point  were  referred  to  and  are 
examined  by  the  judge  who  gave  the  opinion,  and  they  are  also  referred 
to  and  examined  by  the  judge  who  dissented,  whose  reasoning,  it  seems 
to  us,  is  entitled  to  more  respect  than  that  of  his  colleagues.  See  also* 
Hayes  v.  Heyer,  4  Sanf.  S.  C.  485;  Hitchcock  v.  St.  John,  1  Hoftmaui 
Ch.  511;  Mabbett  v.  White,  2  Kernan,  451;  Dana  v.  Lull,  17  Vt.  eS90: 
In  each  of  these  cases  it  will  be  discovered  that  the  judges  place  their 
opinioGs  on  some  fact  or  incident  connected  with  the  subject  submitted 
to  them,  as  materially  eHecting  their  judgment:  as,  for  instance,  it  is 
doubted  whether  it  was  not  within  the  authority  of  the  several  partners 
to  convey  to  a  trustee,  for  the  benefit  of  all  the  partnership  creditors,  in- 
the  absence  or  inability  of  the  other  partners  to  unite  in  the  transfer, 
or  the  necessity  lor  the  immediate  interference  of  the  resident  partner,, 
to  save  the  joint  property  for  equal  distribution. 

On  the  other  hand,  the  decision  already  quoted,  of  Harrison  v.. 
Sterry,  the  well  considered  case  of  Anderson  v.  Tompkins,  1  Brock.  456,. 
where  Chiet  Justice  Marshall,  to  our  apprehension,  pronounces  what  is, 
in   realitj',   the  law;   the  opinion  of   Judge  Johnson    in  Robinson  v. 
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Crowder,  4  McCord  Law  Rep.  537,  where  he  states  the  principle  very 
clearly,  and  assumes  **tliat  every  partial  application  of  partnership  funds 
tor  the  payment  ot  debts,  whether  it  consists  of  cash,  or  goods,  or  any- 
thing else,  is,  in  effect,  an  assignment  lor  that  purpose,  and  binds  the 
firm;  and  if,  in  the  cDurse  ol  things,  a  general  assignment  becomes  nec- 
essary, there  can  be  no  reason  why  it  should  not  be  equally  binding. 
The  principle  is  the  same,  whether  it  be  partial  or  total,  and  it  follows 
that,  in  either  case,  one  may  bind  the  whole."  The  rule  is  also 
affirmed  in  McCuUough  v.  Sommerville,  8  Leigh,  415;  so  in  Deckard 
V.  Case,  6  Watts,  22. 

The  law,  we  Ireely  admit,  remains  unsettled,  and  we  are  left  at 
liberty  to  determine  the  question  upon  general  principles.  We  should 
have  no  hesitation  to  do  so,  under  the  circumstances. of  the  case,  were 
it  necessary  to  a  satisfactory  solution  ot  the  point  we  have  already  stated 
as  chiefly  involved  in  this  controversy. 

If  we  should  recognize  the  doctrine  that  would  deny  to  one  partner 
the  right  to  assign  the  whole  partnership  effects,  and  such  a  transfer  will 
not  bind  the  other  members  ot  the  firm,  we  are  very  fully  satisfied  that 
Sturges,  with  a  lull  knowledge  of  all  the  facts  connected  with  it,  has 
ratified  the  act  oi  Ellis  by  so  many  unequivocal  evidences  of  his  assent  to 
the  trust  vested  in  Worthington,  that  be  is  estopped  from  denying  the 
validity  of  the  transfer  ;•  and  the  plaintiff  is  equally  attected,  for  the 
creditors  of  the  copartnership  can  claim  no  other  or  higher  right  than 
the  individual  partners.     If  the  latter  are  precluded,  so  are  the  former. 

First.  It  is  in  evidence  that  Sturges  permitted  the  trust  to  con- 
tinue in  Worthington  from  November,  1864,  to  July,  1855,  without  any 
public  denial  ot  the  right  of  the  trustee  to  act — without  any  appeal  to 
the  legal  tribunals  to  set  aside  the  trust,  or  to  enjoin  its  execution;  all 
this,  too,  while  the  trustee  had  control  ot  assets  to  the  nomial  amount 
oi  more  than  a  million  ot  dollars,  which  the  interest  of  both  debtors  and 
creditors  demanded  should  be  appropriated  without  delay  to  the  pur- 
pose contemplated  by  the  assignment. 

Second.  That  he  has  permitted  the  trustee  to  settle  claims,  receive 
payments  of  debts  due  to  the  partnership,  deliver  up  securities,  and 
aided  the  trustee  to  settle  and  arrange,  for  the  benefit  of  the  creditors, 
claims  assigned  by  the  deed  of  trust. 

Third.  That  he  withdrew  trom  the  trustee  a  portion  of  the  assets 
assigned,  and  subsequently  restored  the  value,  thereby  admitting  the 
right  of  the  trustee  to  control  the  partnership  property. 

Fourth.  That  during  the  period  embraced  within  the  dates 
referred  to,  Sturges  has  compromised  a  large  amount  ot  the  debts  due  by 
Ellis  &  Sturges,  and  claimed  a  credit  lor  the  same  with  the  trustee. 

Fifth.  That  he  united  with  Ellis  in  a  request  to  Worthington  to 
relinquish  the  trust,  consented  to  indemnify  him  against  liability  conse- 
quent upon  the  retransler  of  the  assets,  allowing  the  expenses  incident 
to  the  trust,  and,  in  effect,  receiving  from  the  trustee  himself  the  title 
under  which  he  claimed  the  right  to  make  a  subsequent  assignment 
to  Mr.    Perrv. 

Other  facts  are  in  proof  tending  also  to  produce  the  conviction  to 
which  we  have  arrived,  that  Sturges  has  ratified  the  act  of  his  copartner, 
Ellis,  and  is,  therefore,  bound  by  the  assignment  made  by  him  to 
Worthington;  but  we  need  not  specially  refer  to  them. 
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We  hold,  then,  that  the  assignment  to  Worthington,  taken  in  con- 
nection with  the  subsequent  conduct  ol  both  partners,  created  an  express 
trust,  in  behalf  ol  their  creditors,  which  bound  the  trustee  to  perform  the 
several  duties  it  imposed. 

We  suppose  the  assent  of  a  party  to  an  act  done  for  his  benefit,  or 
which  may  injuriously  even  aifect  him,  may  always  be  presumed,  if  with 
a  full  knowledge  of  the  thing  done,  he  permits  it  to  be  applied  to  his 
benefit,  or  does  not  disclaim  it;  and  it  will  depend  upon  the  nature  ot 
such  transaction,  what  must  be  the  degree  of  evidence  to  be  required  to 
authorize  the  implication.  A  man  is  never  permitted  to  change  his 
position,  where  it  has  assumed  a  positive  character,  and  authorize  the 
belief  he  intended  it  should  represent  what  others  might  even  suppose 
he  did,  and  aver  that  he  did  not  mislead,  nor  intend  to  mislead.  He  must 
be  unequivocal  and  decided  in  his  conduct;  silence,  even,  may  be 
equivalent  to  acquiescence,  much  more  the  exhibition  of  what  has  been 
termed  **masterly  inactivity." 

On  this  hypothesis  the  statute  oi  limitations  depends  for  its  vindica- 
tion. He  who  has  the  right  and  does  not  assert  it,  is  forever  rebutted 
by  his  delay.  It  is  the  foundation,  also,  of  estoppels  in  paiSj  which 
are  applied  in  every  case  where  a  party  who  has  once  assumed  a  partic- 
ular relation,  attempts  aiterward  to  renounce  it.  He  is  never  permitted 
to  do  so  where  the  rights  ot  others  would  be  atlected  by  his  denial. 
**  Qui  iacet  conseniire  videiur .  Qui  fiotest  et  debet  veiare  judet.^*  1 
Greenleal  Ev.,  Sees.  196,  197. 

Having  accepted  the  trust,  the  trustee  is  never  permitted  afterward 
to  renounce  or  repudiate  the  responsibilities  ot  the  office.  Hill  on 
Trustees,  2l9,  221;  Shepherd  v.  McEvers,  4  Johns.  Ch.  136. 

But  the  cesiuis  que  trusty  the  creditors,  may  assent  to  a  renunciation 
of  the  trustee,  and  when  it  is  expressly  proved,  or  can  be  clearly  implied 
from  their  acts,  the  trustee  is  discharged. 

It  follows,  then,  that  all  the  creditors  of  Ellis  &  Sturges,  w^io  are 
not  iifcluded  within  this  definition,  notwithstanding  the  reassignment 
by  Worthington  to  Sturges,  have  still  a  claim  upon  the  trust  property, 
and  can  require  the  trust  to  be  executed  for  their  benefit. 

The  plaintiff,  as  well  as  those  whose  interests  have  been  consolidated 
with  his,  can  not,  therelore,  obtain  any  preference  in  the  distribution  of 
the  trust  fund.  We  must  see  that  the  trust  is  administered  tor  the 
benefit  of  all  who  are  entitled  to  claim  it. 

Tnose  creditors  who  have  released  the  trustee,  in  express  terms, 
must  be  postponed,  to  those  who  have  declined  to  give  their  assent  to 
his  reassignment;  and  as  we  are  satisiied  the  trust  still  exists,  the 
whole  fund  in  the  hands  of  Worthington,  at  the  time  he  declined  the 
trust,  is  still  subject,  in  equity,  to  be  charged,  in  the  hands  of  Sturges, 
as  well  as  ot  Perry,  his  assignee. 

It  must,  therefore,  be  referred  to  a  master,  to  examine  into  and 
report  the  state  of  the  account  between  the  trustee  and  the  trust  property 
— to  ascertain  the  names  of  all  the  creditors  of  Ellis  &  Sturges  who  have 
not  assented  to  the  retransfer  to  Sturges.  The  trustee  will  be  protected, 
as  it  is  very  clear  he  has  been  careful  of  the  interests  oi  all  confided  to 
his  care;  and  what  he  has  done,  has  been  in  the  exercise  ot  a  sound 
discretion  as  well  as  perfect  good  faith.  As  the  court  have  complete 
jurisdiction  over  the  subject,  they  may  permit  Worthington  to  execute 
the  trust,  or  take  such  other  course,  by  the  appointment  of  some  other 
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person  in  his  stead,  as  it  may  deem  proper.  Whenever  the  report  is  filed, 
and  the  performance  by  Worthington  of  his  trust  shall  be  approved,  he 
may,  with  propriety,  be  released  from  any  luture  duty  as  trustee,  and, 
by  decree,  protected  from  any  liability  subsequent  to  the  time  he 
renounced  the  trust.  He  can  not  be  compelled  to  relinquish  the  securi- 
ties deposited  with  him  by  Sturges,  at  the  time  he  received  the  trust, 
tintil  he  is  released  by  the  creditors,  or  protected  by  our  decree. 

Another  branch  o\  this  cause  is  submitted  for  our  decision,  which 
arises  upon  the  answer  and  cross-bill  of  the  executors  ol  Wm.  R.  Morton, 
deceased,  the  former  partner  of  Ellis,  who  withdrew  trom  the  tinn 
when  the  partnership  of  Ellis  &  Sturges  was  formed.  The  peculiar 
features  ol  this  claim  make  it  proper,  we  think,  to  require  it  to  be 
docketed  as  a  separate  action  under  Sec.  119  [Sec  5089,  Rev.  Stat.]  of 
the  code.  We  may  thus  examine  the  questions  involved  without  the 
confusion  that  must  otherwise  result  Irom  connecting  together  the 
various  interests  in  controversy. 

The  cross-bill  contains  many  allegations,  which  are  denied  by  the 
answers  of  Worthington,  Sturges  and  Perry.  Ellis  is  in  default. 

It  is  claimed  by  Morton's  executors  that  they,  or  the  representa- 
tives of  their  estate,  have  a  lien  upon  the  real  and  personal  property 
belonging  to  Ellis  &  Morton,  at  the  dissolution  of  that  iirm,  for  all  the 
partnership  debts  outstanding  and  unpaid;  that-  there  are  large  sums  * 
still  due  to  the  creditors  of  that  firm,  which  ought,  inequity,  to  be 
discharged  by  the  assets  translerred  to  Ellis  &  Sturges. 

The  terms  upon  which  that  copartnership  was  dissolved  required 
that  all  the  debts  due  by  Ellis  &  Morton  should  be  paid  by  BUis  & 
Sturges,  who  assumed  the  same,  and,  it  appears,  agreed  to  protect 
Morton  from  future  liability. 

It  is  now  contended  that  many  of  these  debts  are  due,  and  Morton 
has  been  compelled  to  pay  several  judgments  rendered  against  Ellis  & 
Morton,  tor  which  Ellis  &  Sturges  have  made  no  provisian;  and,  there- 
fore, his  estate  ought  to  be  subrogated  to  all  the  right  of  Ellis,*  in  the 
assets  transferred  to  Ellis  &  Stuiges,  excepting  the  cash  on  hand  and 
notes  discounted  subsequently  to  the  lormation  oi  the  latter  firm. 

Before  the  true  condition  ol  the  partnership,  as  it  was  when  Morton 
withdrew,  can  be  ascertained,  there  must  be  a  reference  to  a  master, 
and  this  is  required,  not  only  for  the  benefit  of  the  estate  of  Morton,  as 
well  as  of  Ellis,  but  to  vindicate  the  arrangement  made  between  EUis 
and  Sturges  for  their  subsequent  connection  in  the  business. 

Very  serious  charges  have  been  made  against  Morton  by  Sturges, 
the  truth  of  which,  in  a  great  measure,  depends  upon  the  state  of  the 
ail  airs  between  Ellis  and  Morton,  when  Sturges  became  a  partner.  It 
is  now  claimed  that  Morton  was  guilty  of  fraudulent  misrepresentation, 
which  misled  Sturges,  and  induced  him  to  make  the  arrangement 
with  Ellis;  that  the  firm  of  Ellis  &  Morton  was  then  actually  insolvent, 
instead  of  each  of  the  partners  being  entitled  to  any  sum  whatever, 
by  way  of  profit  or  capita!  really  invested.  These  allegations  demand 
a  lull  investigation:  they  should  not  be  righty  passed  over,  and  we  will, 
therefore,  refer  them,  also,  for  full  exaraintioti  to  the  same  master. 

We  are  satisfied  that  all  the  claims  still  standing  in  the  name  of 
Ellis  &  Morton,  and  which  were  not  assigned  to  Ellis  when  Morton  with- 
drew, are  subject  still  to  the  equities  of  the  several  partners  and  their 
representatives;  but  the  notes,  bills,  and  cash  actually  assigned  to  Ellis 
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by  Morton,  and  which  afterward  became  the  property  ol  Ellis  &  Sturges 
in  good  laith,  and  for  a  consideration  satislactory  to  Morton,  can  not 
now  be  reached  by  the  creditors  of  the  former  firm.  The  creditors  of 
a  copartnership  have  no  special  lien  upon  the  partnership  property ;  what- 
ever equity  is  allowed  them  is  to  be  worked  out  through  the  right  of  the 
partners  themselves,  and  it  results  from  this  principle,  that  where  the 
separate  partners  have  lost  their  lien,  none  can  be  saved  to  the  creditor. 

This  lien  may  be  lost,  as  it  always  is»  when  the  joint  property  is 
sold  in  good  faith  to  a  third  person^  or  when  one  partner  retires  Irom 
the  firm,  disposing,  meanwhile,  ol  his  interest  to  the  other  partner,  or 
to  a  third  person,  with  his  copartner's  consent,  taking  the  assumption 
of  his  copartner,  or  of  a  third  person,  to  discharge  all  the  firm  debts. 
This  rule  was  settled  in  Ex  parte  RuflSn,  6  Ves.  125,  aflSrmed  in  Ex 
parte  Williams,  11  Ves.  5,  and  is  the  estbalished  doctrine  of  the  English 
courts.  It  is  very  fully  and  clearly  explained  by  Judge  Bigelow,  in 
Howe  V.  Lawrence,  9  Cush.  553,  556,  recognized  in  Wilcox  v.  Kellogg, 
11  Ohio  394,  399,  and  in  the  late  case  of  Miller  v.  Estill,  5  Ohio  St. 
608. 

Morton's  representatives  must  rely  upon  the  agreement  of  Ellis  & 
Sturges  to  pay  the  debts  of  Ellis  &  Morton,  for  their  ultimate  indemnity. 
We  can  not  aid  them  when  we  find  their  testator  had  released  his  lien 
upon  the  partnership  property  by  his  sale  to  Sturges. 


WAREHOUSEMEN.  «Di8. 

[Special  Term,  June,  1858.] 

Edward  Tayi^gr  v.  John  M.  Sbcrist. 

1.  A  wju-ehonaeman  is  required  to  take  common  and  reasonable  care  of  the  com 

modity  intrusted  to  his  charge. 

2.  Jf  without  the  fault  of  the  warehouseman,  the  property  stored  is  injured  by  rats, 

he  is  not  responsible. 

On  motion  by  plaintiff  for  a  new  trial. 

The  plaintifl  had  sued  out  his  writ  of  replevin  for  300  bags  of  salt, 
which,  he  alleged,  to  have  been  stored  in  defendant's  warehouse,  who 
refuses  to  deliver  it. 

The  defendant  answered  that  he  had  a  lien  lor  storage  which  ought 
to  be  paid;  and  a  portion  ol  the  merchandise  having  remained  in  the 
warehouse  for  several  months,  was  destroyed  by  rats,  who  ate  the 
covering,  whereby  the  salt  was  split  and  rendered  useless. 

On  trial  the  jury  were  instructed  to  allow  the  amount  claimed  lor 
storage,  on  all  the  bags  taken  by  the  sheritt  on  the  writ;  and  they  were 
further  charged  that  the  defendant  could  recoup  for  the  quantity  they 
were  satisfied,  from  the  evidence,  had  been  destroyed  by  rats. 

A  verdict  was  rendered  accordingly.  The  plaintiff  asks  tor  a  new 
trial,  because  the  court,  as  he  avers,  erred,  in  charging  the  jury  on  the 
last  point. 

Fox  &  Fox,  lor  plaintiff. 

Collins  &  Herron,  for  defendant. 
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Storbr,  J. 

The  question  is  new  in  our  practice,  as  one  of  fact,  but  the  princi- 
ple which  controls  the  case  is  well  settled. 

A  warehouseman  comes  within  the  ordinary  rule  requiring  bailees 
to  take  * 'common  and  reasonable  care  of  the  commodity  intrusted  to  his 
charge."  In  this  respect  his  liability  difiers  from  that  of  a  common 
carrier.  Story  Bailments,  Sees.  444,  450;  Edwards  on  Bailments,  284; 
Garside  v.  Trent  Mer.  Nav.,  4  D.  &  E.  581;  Knapp  v.  Curtis,  9  Wend. 
t)0;  Foote  v.  Storrs,  2  Barb.  326.* 

It,  then,  without  the  fault  of  the  bailee,  the  property  stored  is 
injured  by  rats,  he  is  not*  responsible.  Story  Bailments,  Sec.  444; 
Clitf  V.  Danvcrs,  Peake,  N.  P.  114;  Edwards  on  Bailments,  295. 

This  rule  has  been  doubted  as  to  its  application  to  losses  by  leakage, 
caused  by  rats,  in  gnawing  the  planks  ol  a  ship;  the  courts)  holding  it 
to  be  no  excuse  lor  the  carrier,  as  it  was  in  his  power  to  have  prevented 
the  injury. 

It  is,  as  Ch.  Kent  says,  a  vexed  question,  and  the  better  opinion 
would  seem  to  be,  that  it  is  the  negligence  ol  the  carrier.     3  Com.  301. 

But  this  opinion  must  be  taken  with  much  reservation,  so  far  as 
the  insurer,  in  such  a  case,  would  be  bound  upon  his  policy ;  as  it  is 
now  the  well  settled  doctrine,  that  mere  negligence,  unless  so  gross  as 
to  amount  to  barratry,  does  not  discharge  the  underwriter.  Busk  v. 
Express  Co.,  2  Barn.  &  Aid.  73;  Walker  v.  Maitland.  6  Barn.  &  Aid.  171; 
Perrin  v.  Insurance  Co.,  II  Ohio  147;  Insurance  Co.  v.  Coulter.  28  U. 
S.  (3  Pet.)  222;  Columbia  Ins.  Co.  v.  Lawrence,  35  U.  S.  (10  Pet.)  507, 
617;  Waters  v.  Insurance  Co.,  36  U.  S.  (11  Pet.)  213,  224. 

Prior  to  the  decisions  in  Busk  v.  Express  Co.,  and  Walker  v. 
Maitland,  just  reterred  to,  it  was  held  in  Dale  v.  Hall,  1  Wils.  282^ 
and  Hunter  v.  Potts,  4  Campbell,  203,  that  the  defense  could  not  be 
made  on  legal  principles;  but  it  said  by  Sir  Wm.  Jones,  in  his  work  on 
bailments,  105/ 'that  the  true  reason  of  the  decision  is  not  mentioped  by 
the  reporter,  viz:  it  was,  in  lact,  at  least,  ordinary  negligence  to  let  a 
rat  do  such  mischief;''  and  such,  it  is  said,  was  the  Roman  law. 

And  Mr.  Marshall,  in  his  work  on  insurance,  vol.  1,  p.  242,  lays 
down  the  rule  in  a  similar  manner,  but  adds  by  way  of  qua!  i  Heat  ion, 
** unless  it  appears  that  all  necessary  precautions  were  used  to  prevent 
the  damage." 

We  suppose  this  is  now  the  better  opinion,  notwithstanding  the 
doubt  by  the  distinguished  jurist,  to  which  we  have  alludec'. 

We  find  in  Roccus,  note  58,  Ingersoirs  translation,  it  is  said,  **if 
the  master  keeps  cats  on  board  of  his  ship,  he  shall  be  excused  irom 
liability  for  injury  produced  by  rats,'' and  the  author  refers  to  a  pas- 
sage in  the  digest:  **If  a  luller  has  received  cloth  to  full,  and  the  rats 
have  gnawed  and  iniured  it,  he  is  answerable  lor  the  damage,  lor  he 
ou^ht  to  have  guarded  against  it."  This  is  adopted  by  Abbott,  371, 
who  remarks  *'this  rule  and  the  exception  to  it,  bearing  somewhat  of  a 
ludicrous  air,  furnish  a  good  illustration  of  the  general  principle  by 
which  the  carrier  is  held  liable  for  every  injury  that  might  have  been 
prevented  by  human  foresight  or  care." 

The  same  author  assures  us  that  the  rule  is  recog:nized  by  all 
foreign  writers  on  the  subject.  See  also  1  Phillips  Ins.  637;  Meredith's 
Emerigon,  301. 
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In  the  United  States  the  question  has  been  directly  decided  in  iavor 
of  the  carrier's  exemption  from  liability  for  such  a  loss.  This  was  held 
in  Garrigues  v.  Coxe,  1  Binn.  692;  in  Aymar  v.  Astor,  6  Cow.  266,  269; 
Plaisted  v.  B.  &  K.  St.  Nav.  Co.,  27  Maine,  135. 

We  are  satisfied  Irom  a  careful  examination  of  the  authorities,  as 
well  as  the  nature  of  the  defendant's  undertaking  as  a  bailee,  that  he 
can  not  be  held  liable  for  the  injury  complained  of.  The  evidence  on 
the  trial  was  clear,  that  every  precaution  was  used  to  prevent  the  injury » 
even  the  constant  presence  ol  a  **terrier  dog,"  whose  power  ol  extermi- 
nation, we  suppose,  was  fully  equal  to  that  of  any  member  ot  the  feline 
family. 

The  conclusion  to  which  we  have  arrived,  we  know,  is  opposed  to  the 
late  case  of  Laveroni  v.  Drury,  16  Eng.  Law  &  Eq.  512,  which  covers 
the  whole  ground,  and  would  make  the  carrier  liable,  at  all  events, 
for  damage  by  rats,  but  the  ground  taken  by  Pollock,  C.  B.,  in  his 
opinion,  would. seem  to  be  too  broadly  stated;  he  places  the  liability  on 
the  fact  that  he  conceives  ** whatever  might  have  been  the  case  when 
Rocens  wrote,  rats  might  be  now  banished  from  a  ship  by  no  very 
extraordinary  degree  ol  diligence  on  the  part  ol  the  master,"  and  the 
presence  ol  cats  even  would  not  be  sufficient  excuse  for  the  master  and 
owners,  when  called  upon  to  indemnity  the  shipper.  We  are  not  satisfied 
with  the  reasoning  of  the  case,  not  do  we  think  it  would  be  just  to  abide 
by  it. 

Motion  overruled. 


CORPORATIONS.  ^dJs 

[Special  Term,  June,  1858.] 

Andrew  Nugent  v.  Cincinnati,  Harrison  &  Indianapolis 

Straight  Line  Railroad  Co. 

1.  a  corporation  will  be  affected  by  the  fraudulent  conduct  of  its  agents,  in  like 

manner  as  if  such  agents  had  been  acting  for  private  employers  ;  as  when  the 
secretary  of  a  railroad  corporation  issues  a  circular  or  prospectus  in  which 
untrue  statements  are  made,  parties  relying  on  such  statements  in  subscribing 
for  stock  may  rescind  such  contract. 

2.  To  set  aside  an  executed  agreement,  a  case  of  actual  fraud  must  be  shown. 

3.  A  party  has  no  right,  in  his  dealings  with  any  other,  to  state  a  fact  to  be  true 

which  he  does  not  know  to  be  true,  and  which  fact  may  influence  the  conduct 
of  the  other  party.  If  such  fact  be  stated,  to  obtain  a  benefit  at  the  expense  of 
the  other  party,  and  to  his  prejudice,  and  it  appears  there  was  no  reasonable 
or  probable  ground  for  a  belief  in  the  existence  of  such  fact,  the  inference  is 
that  there  was  no  belief,  and  the  statement  under  such  circumstances,  has  the 
effect  of,  and  may  be  properly  treated  as  a  fraud. 

4.  While  a  state  of  excitement  in  the  public  mind  upon  a  particular  branch  of  pub- 
lic industry  or  improvement,  might  excuse  exaggerated  statements  in  matters 
of  opinion,  belief  or  judgment,  it  can  form  no  legal  or  sufficient  excuse  for  a 
departure  from  the  truth  as  to  facts,  which  are  or  should  be,  a  matter  of  knowl- 
edge. 

This  is  an  action  to  rescind  an  executed  agreement,  in  pursuance  oi 
which  the  plaintiff  on  May  20,  A.  D.  1854,  obtained  from  the  defendant 
12,820  in  stock  ot  the  railroad  company  at  par,  and  conveyed  a  tract 
of  seventy  and  a  half  acres  of  land,  valued  at  940.00  for  each  acre.    The 
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defendant,  at  the  time  the  agreement  was  made  and  executed,  was  an 
incorporated  railroad  company  under  the  general  law  oi  Ohio,  acting  by  a 
president  and  directors.  Its  organization  commenced  by  a  certificate 
signed  on  March  15, 1853.  In  that  certificate,  the  name  ol  the  company 
and  the  termini  of  the  proposed  road  are  stated ;  and  it  is  also  stated 
that  *'the  capital  stock  necessary  to  construct  said  road  will  be  one 
million  of  dollars.'*  The  subsequent  steps,  up  to  the  complete  organi- 
zation of  the  company,  do  not  appear  in  the  evidence  in  this  case;  and, 
particularly,  it  does  not  appear  who  were  the  original  subscribers 
before  the  election  of  directors,  or  what  amount  of  the  capital  stock 
was  subscribed.  There  is  evidence  in  the  case  that,  at  some  period, 
after  the  organization  of  the  company,  tne  whole  amount  of  cash  sub- 
scriptions was  only  926,000,  and  the  amount  of  installments  paid  only 
9180.  It  appeared  that  the  undertaking  had  been  abandoned,  and  that 
the  company  is  in  the  process  o!  winding  up. 

Strait  8r  Hollister,  for  plaintifl. 

Abram  Brower  &  Wm.  B.  Caldwell,  for  defendant. 

Gholson,  J. 

No  question  has  been  raised  in  this  case  as  to  the  regular  organi- 
zation of  the  company,  or  as  to  the  propriety  its  receiving  subscriptions 
of  stock  in  real  estate.  «But  in  view  of  the  facts  appearing  in  evidence, 
and  to  prevent  any  misconception  from  their  being  passed  over  in  silence. 
I  think  it  not  improper  to  say.  that  Sec.  9  ol' the  general  act,  under 
which  the  company  was  organized,  requires  ten  per  cent,  of  the  capital 
stock  to  be  subscribed  before  an  election  of  the  directors,  and  Sec.  6, 
makes  ten  per  cent,  ot  that  payable  at  the  time  of  subscription.  I 
do  not  find  in  the  act  any  authority  to  receive  subscriptions  in  real 
estate,  before  the  lull  organization  ot  the  company,  by  a  meeting  ot  the 
stockholders,  and  an  election  of  directors.  If  there  has  been  any 
irregularity  in  this  respect,  its  eitect  need  not  be  considered,  as  it  has 
not  been  pressed,  and  perhaps  could  not  be  by  the  plaintiff.  It  is 
relerred  to,  that  it  may  not  appear  to  be  sanctioned.  In  forming  these 
corporations,  at  least  a  fair  and  substantial  compliance  with  the  provi- 
sions ot  the  statute  should  be  observed. 

The  ground  of  relief  relied  on  by  the  plaintiff  is  Iraud.  "Strictly 
speaking"  it  has  been  said,  ''a  corporation  can  not  itself  be  guilty  of 
fraud.  But  where  a  corporation  is  formed  for  the  purpose  ot  carrying 
on  a  trading  or  other  speculation  for  profit,  such  as  constructing  a  rail- 
way, these  objects  can  only  be  accomplished  through  the  agency  of 
individuals;  and  there  can  be  no  doubt  that  if  ttie  agents  employed, 
conduct  themselves  traudulently«  so  that  if  they  had  been  acting  for 
private  employers,  the  persons  for  whom  they  were  acting  would  have 
been  aflected  by  their  fraud;  the  same  principles  must  prevail  where 
the  principal  under  whom  the  agent  acts  is  a  corporation.'*  Ranger  v. 
Great  Western  R.  R.  Co.,  5  H.  L.  C.  86.  The  relief  asked  by  the  plain- 
tiff can  only  be  obtained  by  showing  fraud — actual  fraud.  The  agree- 
ment has  been  executed.  The  defendant  has  the  title  to  the  land  and 
the  plaintiff  the  possession  ot  the  certificates  of  the  stock.  In  such  a 
case  it  is  not  enough  to  show  that  untrue  statements  were  made  to  the 
injury  of  the  party,  that  they  were  material,  and  were  relied  on,  but 
such  statements  must  appear  to  have  been  made  fraudulently,  t)  CI  & 
Finn.  338;  1.   H.   L.   Cas.   t)05-633.     The  party  making  them  must  be 
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shown  by   direct  proof  to  have  had  a  fraudulent  purpose  in  contempla- 
tion, or  at  least  to  have  known  that  the  statements  were  untrue.    In  the 
latter  case  it  is  not  essential  to  see  that  there  was  a  motive  lor  actual 
fraud.      '*It  is  fraud  in  law  if  a  party  makes  representations  which  he 
knows  to  be  false  and  injury  ensues,  although  the  motive  from  which  the 
representations   proceeded    may    not   have   been   bad;  the  person  who 
makes    such    representations    is    responsible    lor    the    consequences/' 
Foster  v.  Charles,  7    Bingh.   101.     Fraud  must  concur  with  the  false 
statement,  but  if  the  party  at  the  time  the  statement  is  made  knows  it 
to  be  false,  that  is  enough  to  constitute  fraud,  and  if  damage  ensues, 
there  is  a  right  to  relief.     Polhill  v.  Walter,  3  Barn.  &  Aid.  114;  Taylor 
V.  Ashton,  11  Mees.  &  Wels.  401-415;  Collins  v.  Evans,  48  Eng.  Com. 
L.  820-827.     Indeed  it  is  not  necessary  to  show  that  a  party  knew  a  fact 
represented  to  be  untrue,  if  he  stated  a  lact  which   was  untrue  for  a 
fraudulent   purpose,  at  the  same  time  not  believing  that  Jfact  to  be  true, 
in  such  a  case  it  would  be  both  a  legal  and  a  moral  fraud.     Taylor  v. 
Ashton,   supra,     A    party  has  no  right  in  his  dealings  with  another 
to  state  a  fact  to  be  true,  which  he  does  not  know  to  be  true  and  which 
fact  may  influence  the  conduct  of  the  other  party.     If  such  a  fact  be 
stated  to  obtain  a  benefit,  at  the  expense  of  the  other  party  and  to  his 
prejudice,  and  it  appears  there  was  no  reasonable  or  probable  ground  lor 
a  belief  in  the  existence  ot  such  fact,  the  inference  is  that  there  was 
no  belief,  and  the  statement  under  such  circumstances  has  the  efiect  ot, 
and  may  be  properly  treated  as,  a  fraud. 

Supposing  these  principles  to  be  correct,  before  proceeding  to  apply 
them  to  the  evidence  in  this  case,  it  is  proper  to  make  another  remark. 
There  are,  in  most  dealings,  and  particularly  in  those  of  a  like  character 
with  that  to  be  examined  in  the  present  case,  two  kinds  ot  representa- 
tions or  statements,.  One  in  reference  to  matters  in  their  nature  prom- 
issory, or  resting  in  opinion,  judgment  or  expectation,  and  the  other  in 
reference  to  facts  as  having  actually  occurred,  or  as  really  existing.  In 
the  efforts  which  might  be  expected,  and  which  historically  are  known 
to  be  often  made,  to  bring  into  lile  such  undertakings  as  that  which  was 
the  object  of  the  incorporation  of  the  defendant,  representations  ot 
the  former  kind  formed  a  prominent  part.  And  it  would  require  strong 
and  direct  proof  of  a  fraudulent  purpose,  on  the  one  side,  it  not  a  degree 
ot  weakness  amounting  to  incapacity  on  the  other,  to  found  a  ground 
for  relief  against  an  executed  agreement,  upon  any  general  representa- 
tions as  to  the  completion  and  success  of  a  railroad  enterprise.  But 
while  a  state,  of  excitement,  or  even  delusion,  in  the  public  mind,  on  ^ 
particular  branch  of  public  industry  or  improvement,  may  excuse  exag- 
gerated statements  in  matters  of  opinion,  belief  and  judgment,  I  can  not 
admit  that  it  forms  any  legal  or  sufficient  excuse  tor  a  departure  from  the 
truth  as  to  facts,  which  are,  or  should  be,  a  matter  of  knowledge. 

I  have  no  knowledge  of,  and  do  not  admit  that  any  state  ot  circum- 
stances have  existed  in  this  country,  in  the  form  ot  a  railroad  excite- 
ment, that  did  excuse,  or  could  excuse,  the  statement  ot  a  matter  as  an 
existing  tact,  which  at  the  time  was  known-  to  be  untrue,  or  which  the 
party  did  not  believe  to  be  true.  Parties  have  no  right  to  become 
deluded  as  to  matters  of  fact,  and  carry  any  such  delusion  into  their 
dealings  with  their  fellow-men.  They  must  be  taken  to  intend  the  nec- 
essary consequence  of  their  acts,  or  admit  the  invalidity  of  the  whole 
transaction,  for  want  of  proper  competency  to  act. 
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I  come  LOW  to  the  questions  of  fact  in  this  case,  to  the  allegations 
ot  false  and  fraudulent  representations,  and  the  evidence  by  which  they 
are  sustained.  I  shall  confine  myself  to  two;  one  as  to  the  amount  of 
subscription  which  the  company  had  obtained,  and  the  other  as  to  the 
fact  that  the  road  was  under  contract,  with  the  exception  of  a  small 
part.  That  such  representations  were  made,  and  made  in  the  strongest 
terms,  is  shown  by  the  evidence  of  the  plaintiff;  that  they  were 
material,  or  calculated  to  induce  action  on  his  part,  is  clear  from  their 
nature,  and  by  this  I  am  to  be  governed,  rather  than  by  the  declaration 
of  the  plaintiff  in  his  evidence  to  that  eflect.  The  evidence,  I  think, 
clearly  shows  that  both  representations,  and  particularly  the  former^ 
were  untrue,  and  1  am  bound  to  conclude,  from  their  nature,  that  their 
falsity  must  have  been  known  to  the  agent  of  the  defendant,  by  whom 
they  were  made.  This,  according  to  the  principles  to  which  I  have 
referred,  is  fraud,  actual  fraud,  such  as  would  sustain  an  action  for 
deceit,  and  sufficient  to  authorize  the  rescission  of  an  excused  agreement. 
I  have  selected  the  two  representations  to  which  I  have  alluded,  because, 
as  to  them,  the  evidence  of  the  plaintitl  is  sustained  and  corroborated 
by  the  other  evidence  in  the  case.  I  am  strongly  impressed  with  the 
impropriety  and  danger  ot  allowing  parties  to  set  aside  solemn  and  exe- 
cuted agreements  upon  their  own  unsupported  evidence,. which,  from 
the  circumstances,  there  is  no  opportunity  to  contradict,  as  in  this  case, 
where  the  agent,  who  is  alleged  to  have  made  the  false  and  fraudulent 
representations,  has  died,  and  the  action  has  been  since  commenced. 
But  as  to  the  representation  that  a  much  larger  subscription  oi  stock 
had  been  obtained  than  the  realty  justified,  the  evidence  ot  the  plaintiff 
is,  to  a  great  degree,  strengthened  by  the  tact  that  an  exaggerated  state- 
ment to  the  same  effect  is  found  in  the  published  circular  or  prospectus 
of  the  railroad  company.  As  has  been  before  observed,  while  errors 
of  judgment,  opinion,  or  belief  in  such  papers  may  be  excused,  there 
is  no  excuse  tor  a  positive  statement  of  anything  as  a  tact  which  is 
untrue,  and  exact  and  accurate  information  as  to  which  was  in  the 
power  of  the  party  making  oi  authorizing  the  statement.  In  the  circu- 
lar, or  prospectus,  these  statements  occur:  *'A  real  estate  subscription 
oi  81,200,000  is  secured;  we  want  an  additional  subscription  ot 
8800,000,  bet  ore  we  commence  operations.'*  **Oar  real  estate  subscrip- 
tion is  lully  worth  what  we  allowed  tor  it,  and  we  shall  continue  to 
•accept  further  subscriptions,  if  offered  at  fair  prices.*'  '* Propositions 
lor  8400,000  of  a  subscription  are  now  before  us,  of  which  we  expect  to 
accept  about  hall.  By  the  first  ot  May  ensuing,  we  think  we  shall  have 
the  subscription  we  require  to  commence  operations.'*  From  the  evi- 
dence of  the  plaintifl,  it  appears  that,  during  the  same  month  of  May, 
to  induce  him  to  complete  the  agreement  and  execute  the  deed,  the 
agent  of  the  defendant  stated  that  the  company  had  procured  nearly  all 
the  subscriptions  they  wanted,  and  his  would  be  about  the  last  they 
wanted,  or  would  receive.  And  this  agent  was  the  acting  secretary  of 
the  company. 

In  point  of  iact,  it  appears  from  the  evidence  ot  witnesses  introduced 
by  the  defendant,  that  instead  of  81,200,000,  considered  as  an  actually 
secured  and  completed  subscription,  there  was  not  one-half  that  amount. 
There  were  two  companies  one  in  Indiana  and  one  in  Ohio,  which  were 
expected  to  unite;  ot  the  estimated  81,200,000,  it  is  shown  that 
8600,000  were  allowed  to  the  Ohio  company.     The  subscriptions  to  the 
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*Ohio  company,  at  a  time  after  the  publication  ot  the  circular,  and 
shortly  bdPore  the  plaintiif  executed  a  deed  and  received  certificates 
of  stock,  were  shown  to  be  as  follows:.  Amount  of  stock  issued  lor 
real  estate,  StJCOOO.  Propositions  accepted,  but  the  subscription  not 
completed  by  obtaining  title  to  land  and  issuing  certificates,  Sl'^OjOOO. 
Other  propositions  for  $200,000,  in  part  rejected,  and  in  part  under  con- 
sideration. To  this  may  be  added  the  cash  subscription  of  $20,000,  on 
which  installments  to  the  amount  ot  $180  had  been  paid;  and  still  it 
can  not  be  claimed  that  there  was,  in  any  just  sense,  a  secured  subscript 
iion  of  $500,000.  As  to  the  etlect  of  such  a  misrepresentation,  contained 
in  an  advertisement  or  circular,  the  remarks  made  in  an  analogous  case 
are  very  pertinent.     Wontner  v.  Shairp,  66  Eng.  Com.  L.  440. 

It  is  not  denied  that  the  favorable  condition  of  the  company,  as 
havin^i:  made  contracts  for  the  building  of  the  road,  was  reprebented  to 
the  plaintifl.  In  the  circular  it  is  stated  that  ''the  bids  we  have 
accepted,  under  which  we  intend  to  get  the  road  ready  for  the  iron,  are 
twenty  per  cent,  below  estimates  of  the  engineer.*'  There  is,  undoubt- 
edly, evidence  tending  to  show  that  ther<:  was  a  foundation  in  tact  for 
this  statement,  and  but  for  the  evidence  of  the  former  president  of  the 
company,  oiiered  by  the  defendant,  I  am  not  prepared  to  say  that  a 
-charge  of  fraud  could  be  made  out  upon  that  statement  alone.  Taking 
his  evidence  as  correct,  the  company  are  placed  in  this  position;  their 
agents  and  secretary,  who  must  have  known  the  actual  facts,  was  hold- 
ing out  the  idea  that  the  road  was  under  contract,  when  he  knew  that, 
from  present  and  impending  financial  difficulties,  the  company  not  only 
was  in  no  condition  to  complete  contracts  or  act  on  bids  accepted,  but, 
to  use  the  strong  language  of  the  president,  were  determined,  so  far  as 
they  might  be  bound,  **to  beg  off  or  buy  oft.'* 

Now,  I  must  confess,  that  the  statement  of  the  president  in  refer- 
ence to  that  matter,  bears,  to  my  mind,  the  strong  impress  of  truth. 
The  proposals  for  contracts  were  made  in  the  winter  of  1853-4,  when 
the  prospects  for  almost  any  railroad  enterprise  were  considered  bright 
and  flattering.  In  the  spring  of  1854,  when  the  time  for  entering  into 
the  contracts  had  arrived,  the  shrewd  speculator  began  to  see  indications 
of  the  approaching  financial  storm.  The  prospects  of  disposing  of  rail- 
road bonds  to  meet  cash  contracts  for  the  commencement  of  a  new  rail- 
road enterprise,  may  well  be  supposed  to  have  become  quite  gloomy . 
The  company  is  shown  to  have  had  none,  or  very  little  cash.  Under 
such  circumstances,  an  anxiety  to  gtt  Tid  of  contracts  would  be  quite 
natural,  and  when  stated  by  an  officer  of  the  company  to  have  existed, 
the  statement  justly  demands  credit. 

I  do  not  leel  that  it  is  necessary  to  go  more  into  detail  in  this  case, 
and  without  expressing  any  opinion  upon  the  other  charges  which  have 
been  made  the  subject  of  inquiry,  I  come  to  the  conclusion  that  the  plain- 
tiff is  entitled  to  the  relief  he  has  asked,  and  judgment  will  be  rendered 
in  his  favor. 

Decree  for  plaintiff. 
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>^  CANAL  COMPANIES. 

[General  Term,  June,  1868.] 

D.  Z.  Sedam  V.  Cincinnati  and  Whitewater  Canal  Co.  et  ai^ 

*  Where  a  canal  company,  in  pursuance  of  a  written  agreement,  transfers  to  a  con- 
tractor all  its  cash  on  hand,  and  agrees  to  transfer  to  him  all  future  revenues  of 
the  canal,  sufficient  to  cover  the  cost  and  expense  of  an  aqueduct,  forthwith  to- 
be  constructed  bj  such  contractor,  the  moneys  so  transferred  and  standing  in 
bank  to  the  credit  of  such  contractor  to  enable  him  to  make  the  canal  improve- 
ment, cannot  be  diverted  by  a  judgment  creditor  of  the  canal  company  to  the 
satisfaction  of  his  judgment. 

2.  The  mere  fact  that  the  canal  company  is  sufifering  from  financial  embarrassment, 
and  that  its  moneys  were  so  transferred  to  insure  the  needed  repair  being  made^ 
and  to  prevent  judgment  creditors  from  retarding  the  improvement,  by  levying- 
on  its  funds  and  revenue,  will  not  prejudice  the  rights  of  the  contractor,  nor 
add  force  to  the  rights  of  its  judgment  creditors. 

^.  An  equitable  assignment  by  a  canal  company,  of  all  its  moneys  in  hand,  tpgether 
with  future  tolls  and  revenues,  for  the  purpose  of  securing  a  necessary  improve- 
ment and  repair  of  the  canal,  will  be  protected  when  made  in  good  iaith,  for 
the  benefit  of  the  public  improvement. 

Reserved  from  special  term  upon  the  pleadings  and  testimony. 

The  plaintifl  being  a  judgment  creditor  of  the  Cincinnati  and  White- 
water Canal  Company,  filed  a  creditor's  bill  to  subject  a  lund  which,  it 
is  alleged,  was  deposited  in  the  Mechanics'  and  Traders'  Bank,  ia 
Cincinnati,  and  held  there  for  the  use  of  the  Cincinnati  and  Whitewater 
Canal  Company,  in  realty,  though  standing  in  the  name  and  to  the 
credit  of  Clement  Dare.  It  is  averred  that  the  purpose  to  be  accomplished 
by  the  canal  company  in  thus  arranging  the  deposit,  was  to  prevent  its 
creditors  from  reaching  it,  the  corporation  being  insolvent. 

The  canal  company,  the  bank.  Dare  and  C.  W.  West,  who  is  also  a 
defendant,  severally  answered,  denying  fully  the  allegations  ot  the  bill. 

Much  testimony  was  offered,  as  well  by  depositions  as  by  the  official 
acts  of  the  canal  company,  both  as  they  appear  by  its  records,  and  by  the 
contracts  authorized  to  oe  made  by  its  directors. 

It  was  in  evidence  that  more  than  a  year  belore  the  plaintiff's  bill 
was  filed,  the  canal  being  out  of  repair,  the  aqueduct  over  Mill  creek 
requiring  to   be   reconstructed,  at   the  estimated  expenditure  ol  some 
$40,000,  the  canal  company  on  March  15,  1852,  passed  the  following 
resolution,  viz: 

''Resolved^  That  the  president  be  authorized  to  contract  with 
Clement  Dare  to  build  a  stone  aqueduct  across  Mill  creek,  and  alsa 
a  wooden  towing  path  bridge  across  the  Miami  river;  and  upon  the 
execution  of  said  contract,  the  treasurer  is  instructed  to  pay  over  to  said 
Dare  all  the  money  in  hand  belonging  to  the  company,  to  the  amount 
of  $40,000,  on  account  of  said  contract;  the  said  Dare  giving  bond,  and 
security  faithfully  to  perform  the  contract  and  account  to  the  company 
for  the  amount  received."  Thereupon,  on  March  17,  1852,  the  com- 
pany and  Dare  entered  into  a  lormal  written  agreement,  whereby  Dare 
agreed  **to  provide  all  the  necessary  materials,  boats,  tools,  machinery 
and  implements;  and  also  all  the  necessary  and  proper  mechanics  and 
laborers  for  constructing  said  work  in  a  good  and  workmanlike  man- 
ner;" and  the  company  obligated  itself  "to  pay  said  Dare  the  full  amount 
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of  sach  cost  of  said  material,  boats,  tools,  machinery  and  implements,  as 
well  as  labor,  to  be  paid  the  said  Dare,  from  time  to  time,  as  fast  as  funds 
shall  accrue  in  the  treasury  of  said  company;  and  said  company  also 
agrees  to  pay  said  Dare,  on  completion  of  said  work,  the  further  sum  of 
live  dollars  on  each  and  every  hundred  dollars  of  said  cost,  or  in  that 
proportion,  provided  the  said  per  centum  shall  not  exceed  two  thousand 
dollars  in  all;  to  be  paid  in  like  manner  out  of  any  funds  accruing  to 
said  company,  after  the  payment  ol  the  cost  of  said  work;  and  for  the 
payment  aforesaid  of  all  the  cost  and  the  said  five  per  centum,  subject 
to  the  limits  aforesaid,  the  said  company  hereby  pledges  Us  funds  on 
hand  or  accruing  until  the  same  shall  be  fully  paid." 

Thereupon  Dare  gave  bond  in  the  sum  ot  $50,000,  with  C.  W.  West 
as  surety,  for  the  faithful  performance  of  his  agreement;  entered  upon 
the  execution  of  the  same  and  was  proceeding  in  the  performance  thereof 
at  the  time  of  the  commencement  of  the  present  action  by  the  plaintiff. 

To  carry  out  the  agreement  thus  made,  it  was  in  evidence  that  the 
canal  company  paid  to  Dare  on  March  20,  1852,  $14,851.09,  and  subse- 
quently other  sums  amounting  in  the  aggregate  to  $32,445.27.  These 
sums  he  deposited  in  the  Mechanics'  and  Traders'  Bank,  in  his  own 
name,  from  time  to  time,  commencing  on  April  7,  l8o2,  and  ending  on 
January  8,  1853. 

The  plaintiff's  bill  was  filed  on  June  2,  1853,  and  the  summons 
served  upon  the  president  ot  the  bank  on  the  same  day,  at  which  time 
there  was  on  deposit,  to  the  credit  of  Dare,  $21,  834,  which,  it  was 
alleged,  ought,  in  equity,  to  be  charged  with  the  payment  of  the  judg- 
ments held  by  the  plaintitl  against  the  canal  company. 

Taft  &  Perry,  for  plaintiff. 

King,  Anderson  &  Sage;  J.  L.  Miner  and  James  &  Jackson,  for 
defendants. 

Storbr,  J. 

We  are  led  directly  to  the  question,  who  was  the  real  owner  of  the 
deposit  at  the  date  referred  to;  and  upon  its  decision  in  either  aspect,  as 
claimed  by  the  parties,  the  case  must  depend. 

We  have  been  leferred  to  the  evidence  of  the  mode  in  which  the 
canal  company  had,  for  several  years  before  the  contract  with  Dare, 
transacted  its  business;  and  asked  to  regard  it  as  the  exposition  ot  their 
subsequent  dealings.  The  testimony  shows  the  multiplied  embarrass- 
ments ot  the  company,  acd  the  utter  inability  of  her  officers,  with  all 
the  earnings  of  the  canal  to  keep  the  work  in  repair.  Indeed,  had  it 
not  been  for  a  loan  made  to  the  company  by  the  city  of  Cincinnati,  and 
the  sums  occasionally  advanced  by  individuals  to  aid  in  keeping  up  the 
work,  it  is  very  evident  it  must  have  been  abandoned.  There  were 
numerous  debts,  long  past  due,  unprovided  for;  and  creditors  were  press- 
ing them  for  collection.  The  company  of  course  had  lost  all  credit,  and 
could  not  procure  materials  tor  repairing  the  work,  nor  laborers  to 
execute  it,  except  by  prompt  payment  in  cash;  while  the  stone  or  the 
timber  provided  for  the  repairs  were  not  only  exposed  to  execution  but 
had,  in  more  than  one  instance,  been  levied  on.  Hence  it  seems  to  have 
been  deemed  necessary  to  keep  the  revenue  of  the  canal  on  deposit  in 
the  name  of  the  directors  and  other  officers. 

Whatever  might  have  been  the  legal  position  of  the  parties  in 
such  a  state  of  things,  we  do  not  perceive  how  it  can  aftect  the  question 
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before  us.  It  was  no  part  ot  the  arrangement  between  the  company  and 
Dare  that  he  should  continue  any  prior  trust  by  a  change  merely  ot  the 
trustees. 

We  must,  therefore,  inquire  what  were  the  terms  of  the  contract  ot 
March,  1852.  Were  its  object  and  purpose  iair  and  just  to  the  general 
creditors  of  the  company  ?  Had  the  company  the  right,  by  their  charter, 
to  make  such  a  contract  ? 

The  contract  is  a  direct  transfer  by  way  of  mortgage  of  all  the  funds 
belonging  to  the  company  at  its  date,  as  well  as  of  the  current  revenue 
ol  the  canal,  until  a  sufficient  sum  should  be  realized  to  discharge  the 
expense  of  reconstructing  the  aqueduct.  It  was  substantially  an  equi- 
table assignment  of  the  monies  then  on  deposit  in  the  hands  of  its 
agents,  as  well  as  the  income  of  the  work  irom  tolls  or  any  other  source 
ot  revenue.  On  well  established  principles,  Dare  would  have  been 
protected  in  his  lien;  assuming  now  that  his  contract  was  made  in  good 
faith. 

The  subject  of  equitable  assignment  is  discussed  very  clearly  in  2 
Spence  Eq.  Jur.,  ch.  9;  the  iorm  of  the  transfer  is  altogether  immaterial, 
the  purpose  being  once  ascertained;  and  the  equity  of  the  assignee 
being  established,  the  chancellor  works  out  the  right,  regardless  ol  any 
technical  or  merely  lormal  difficulties. 

It  is  said,  however,  that  it  was  a  mere  arrangement  between  Dare 
and  the  company  to  conceal  the  ownership  of  its  funds,  and  can  not, 
therefore,  be  received  with  any  favor  by  the  court. 

We  find  no  proof  to  our  apprehension  that  will  authorize  such  an 
assumption,  except  the  opinions  ol  some  of  the  witnesses.  These  arc 
not  very  clearly  expressed,  but  are  intended  evidently  to  create  the 
impression  that  such  was  the  object,  as  they  understood  it  fiom  the  con- 
duct ot  the  parties;  while  on  the  other  hand,  an  equal,  nay,  a  greater 
number  oi  witnesses,  having  equal  opportunities  to  know  all  the  lacts 
and  in  every  way  of  all  equal  credit,  deny  the  imputation. 

But  it  can  not  be  concealed  that  it  was  the  intention  of  the  company 
to  secure  its  funds  so  that  they  might  be  specifically  applied  to  the 
improvement  ol  the  canal;  and  it  is  equally  true  that  the  object  also 
was,  by  the  contract  with  Dare,  to  prevent  the  seizure  of  the  funds  by 
the  several  creditors,  among  whom  the  plaintiff  was  specially  named.  If 
-we  grant  all  this,  does  it  present  such  a  case  as  is  claimed  by  the  counsel 
who  have  so  ably  and  thoroughly  argued  the  proposition? 

It  must  be  admitted  that  it  was  the  duty  ol  the  directors  of  the 
-canal  company  to  appropriate  its  whole  revenue  to  the  repairs,  and 
other  necessary  expenditures  of  the  work.  They  could  not  legally 
make  any  dividend,  or  withdraw  any  portion  ot  their  income,  to  dis- 
charge their  other  liabilities,  until  they  had  provided  for  the  payment  of 
those  outlays,  which  were  essential  to  the  existence  of  the  canal  itself  as 
a  public  highway;  and  it  would  seem  that  all  sums  appropriated  tor 
such  a  purpose,  might  well  be  regarded  as  incident  to  the  work  itself, 
and,  though  not  actually  incorporated  with  it,  yet  for  all  practical  pur- 
poses, it  was  the  representative  of  the  improvement  to  be  made.  Indeed, 
a  court  of  equity  would,  doubtless,  compel  the  directors  thus  to  perform 
their  duty  by  a  substantial  execution  of  the  trust  they  assumed  when 
they  accepted  their  office. 

Hence,  when  the  company  contracted  with  Dare,  to  do  what  they 
•were  clearly  bound  to  do  themselves,  it  was  l?ut  the  transfer  to  him  of 
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the  obligation  imposed  upon  them,  and  as  he  was  necessarily  to  be 
responsible  for  the  work  which  he  contracted  to  do,  the  means  tor  his 
indemnity  ought  justly   to  follow  his   contract. 

By  such  a  process,  although  a  creditor  raight  be  deleated,  it  can 
not  be  said  he  has  been  fraudulently  defeated.  He  has,  to  be  sure,  lost 
what  he  may  suppose  is  one  of  the  legal  chances  to  secure  his  debt;  for 
he  has  found  in  the  race  ot  diligence,  that  his  debtors  have  appropriated 
to  another  purpose  what  he  believed  he  could  legally  charge  with  the 
payment  of  his  own  debt;  but  he  is  placed  in  no  worse  situation  than 
the  creditor  is  who  finds  his  debtor  has  preferred  another  at  his  expense. 
Sncti  a  predicament  is  not  a  novel  one;  many  a  creditor  has  been  com- 
pelled to  occupy  it,  and  that,  too,  under  circumstances  of  apparent,  if 
not  real,  hardship;  yet  it  is  not  to  be  doubted,  but  the  law  sustains  the 
preference  when  there  is  no  fraud  to  afiect  its  validity. 

In  Bancroft  v.  Blizzard,  18  Ohio,  30,  40,  it  was  held,  "If  a  debtor 
appropriates  his  property  consistent  with  the  principles  of  equity  and 
justice,  the  validity  of  the  transaction  should  not  be  impaired,  although 
his  intentions  are  fraudulent;  the  act  is  right  though  the  motive  may 
be  wrong." 

The  same  principle  is  very  fully  affirmed  in  the  late  case  ol  Hoffman 
V.  Mackall  6  Ohio,  St.  124.  129. 

These  decisions  are  in  conformity  with  the  judgment  ot  Lord 
Abinger,  in  Riches  v.  Evans,  9  C.  &  P.  640,  who  held,  '^the  law  does 
.  not  prevent  a  man  from  conveying  his  goods  away  to  avoid  a  judgment; 
and  the  intent  to  avoid  an  execution  does*  not  make  the  deed  oi  sale 
void."  And  the  same  ruling  was  afterward  made  by  Lord  Denman,  in 
Wood  V.  Dixie,  7  Adolph.  &  Ell.  N.  S.  896. 

We  suppose  the  law  is  settled,  as  between  debtor  and  creditor,  and 
the  question  arises  whether  there  was  any  difference  in  the  relative  con- 
dition of  the  parties  beiore  us.  It  is  true.  Dare  was  not  the  creditor  of 
the  company,  at  the  time  the  appropriation  of  the  fund  was  made,  but  the 
obligation  of  the  company  to  make  the  necessar}'  repairs  to  keep  up  the 
canal,  was,  we  think,  equally  within  the  spirit  and  intent  ot  the  prin- 
ciple. The  public  convenience  demanded  that  a  public  highway  should 
be  subservient  to  the  purposes  for  which  it  was  established;  and  the 
privilege  conlerred  by  law  upon  the  corporation,  could  be  vindicated 
only  by  keeping  the  work  in  repair. 

It.  then,  the  estimated  amount  of  the  cost  of  reconstructing  the 
aqneduct  had  been  paid  in  advance,  and  the  contractor,  for  the  work 
to  be  done,  became  obligated  to  complete  it,  there  would  seem  to  be 
no  legal  impropriety  in  the  mode,  nor  any  just  ground  to  suspect  the 
bona  fides  of  the  parties.  Indeed,  it  may  well  be  imagined  that  the 
work  was  done  cheaper,  when  the  equivalent,  to  those  who  were  to 
execute  it,  could  be  realized  at  once  and  all  doubts  of  ultimate  payment 
removed.  The  operatives  would  certainly  labor  more  cheerfully  and 
steadily  when  their  wages  were  secured  beyond  the  usual  contingencies 
attending  similar  improvements;  and  the  interest  oi  the  stockholders 
and  the  public  eq  lally  well  subserved. 

There  can  be  then,  no  good  reason  to  set  aside  the  contract  between 
the  company  and  Dare,  on  the  ground  that  it  tended  to  delay  or  hinder 
creditors  generally,  or  was  intended  even  to  prevent  a  particular  creditor 
from  charging  the  lund,  now  in  controversy,  on  execution. 

It  is  claimed,  however,  that  the  contract  was  not  made  in  good  faith» 
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but  was  used  as  a  cover  only  to  enable  the  company  to  etlect  certain 
objects,  inconsistent  with  the  plainiiff*s  prior  right.  The  only  object 
that  is  apparent  to  us,  as  pervading  the  whole  transaction,  was  the 
reconstruction  of  the  aqueduct,  not  the  immediate  benefit  oi  stockholders, 
but  the  outlay  of  the  current  revenue  of  the  canal  to  specific  purpose, 
alike  demanded  by  the  necessities  of  the  public,  and  of  all  others 
interested  in  the  work. 

In  no  propejr  sense  can  it  be  said  the  arrangement  thus  made,  was 
a  fraud  upon  the  plaintifi.  His  equity  to  sabject  the  funds  was  no 
higher  than  the  right  of  the  public  to  its  expenditure  upon  the  canaL 

There  is  some  testimony  tending  to  prove  that  when  the  money  was 
deposited  in  the  bank,  as  well  as  when  it  was  paid  to  Dare,  its  purpose 
was  to  hinder  and  delay  the  plaint! tl ;  but  it  is,  we  think,  to  be  resolved 
into  the  ordinary  proposition  we  have  already  referred  to,  that  such 
an  intention  does  not  invalidate  the  act.  And  this  applies  as  well  to 
the  contract  of  the  parties,  at  the  time  the  contract  was  made,  as  when 
it  was  afterward  surrendered  by  Dare,  with  the  assent  o^  the  company, 
in  July,  1853.  When  that  event  occurred,  the  unexpended  money  in 
his  hands  was  very  properly  transferred  by  Dare  to  the  company's  order; 
but  until  then,  the  contract  being  in  force,  his  right  to  retain  it,  to 
secure  his  liability  for  the  construction  of  the  aqueduct,  was  still 
retained. 

It  can  not  be  claimed  that  the  revenues  of  the  corporation  could  be 
levied  upon,  much  less  could  the  franchise  be  sold  on  execution.  In 
every  case  where  a  turnpike  company  or  railroad  becomes  insolvent  and 
a  court  of  equity  has  taken  the  control  of  the  public  work,  and  appointed 
a  receiver  to  collect  revenues,  no  appropriation  is  ever  made  among 
the  creditors  until  the  expenses  of  keeping  up  the  road  are  first  dis- 
charged. Until  this  is  done  there  is  nothing  to  appropriate,  for  there  is 
no  net  income  subject  to  the  order  of  the  court. 

We  can  not,  then,  authorize  that  to  be  done  indirectly  which  we 
could  not  permit,  had  we  the  distribution  of  the  fund  and  were  asked 
to  make  an  allowance  to  the  creditors,  in  proportion  to  their  several 
claims. 

There  can  be  no  income  unless  the  work  is  in  a  condition  to  earn  it, 
and  the  idea  of  revenue  necessarily  presupposes  the  reserved  right  on 
the  part  ot  the  corporation  to  appropriate  it,  as  it  accrues,  to  preserve 
the  integrity  of  the  work  itself.  Several  questions  have  been  raised 
which,  in  the  view  we  have  taken  of  the  case,  are  not  necessary  to  be 
decided.  Having  arrived  at  the  conclusion  that  the  canal  company  had 
not  any  legal  or  other  claim  upon  the  fund  deposited  by  Dare,  with  the 
Mechanics'  &  Trackers'  Bank,  at  the  time  process  was  served  upon  it; 
and  being  equally  well  satisfied  that,  as  between  Dare  and  the  canal 
company,  he  was  the  exclusive  owner  ot  the  fund  received  by  him,  under 
the  contract  to  reconstruct  the  aqueduct,  it  follows  that  the  plaintiffs 
bill  can  not  be  sustained.  It  must  be  dismissed,  and  an  order  will  be 
made  directing  the  judge,  at  special  term,  so  to  decree. 

Remanded  to  dismiss  action. 
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EXECUTIONS.  \^ 

[Special  Term,  June,  1868.] 

*MUEI*I.BR  &  GOGREVfi  V.   ISAAC   BaTKS  ET  AL. 

1.  The  sheriff's  return  to  an  execution  that  he  could  find  no  property  of  the  prin- 

cipal debtor  and  had  levied  on  property  of  the  surety,  is  conclusive,  and  no 
averment  will  be  received  to  impeach  it  collaterally.    Under  the  circumstances- 
the  sheriff  might  levy  on  the  property  of  the  surety. 

2.  Before  the  sheriff's  return  can  be  controverted,  there  must  be  direct  proceedings 

against  him,  and  the  precise  question  put  in  issue.  No  collateral  impeachm'ent 
is  permitted. 

3.  The  sheriff  is  not  responsible  for  his  failure  to  levy  upon  property  unless  he  is 

guilty  of  fraud  in  the  premises. 

4.  It  seems  to  be  the  duty  of  the  creditor  to  point  out  the  property  and  examine- 

the  title.  The  sheriff  is  allowed  no  fees,  and,  therefore,  is  not  subjected  to  lia- 
bility either  for  an  insufficient  examination  of  the  records,  or  a  misapprehen- 
sion of  the  true  state  of  the  title. 

On  demurrer  to  answer. 

The  plaintifis  recoveied  a  judgment  against  Reeder  &  Bates— the 
first  as  principal  debtor,  tbe  second  as  surety;  and  execution  has  issued, 
and  the  sheriff  returns,  **Mtf/  Ae  can  find  no  personal  nor  real  property  of 
Reeder^  whereon  to  levy,  **  Whereupon  another  execution  has  been  levied 
upon  what  is  charged  to  be  the  real  property  of  Bates,  the  surety,  but 
which  it  is  stated,  is  incumbered  by  liens  and  convey ances  that  involve 
the  title,  and  prevent  a  sale.  The  petition  charges  that  these  are  all 
Iraudulerjt,  as  to  the  creditors,  and  ought  to  be  removed.  There  is  a 
prayer  to  that  eflect,  as  well  as  for  a  sale  of  the  premises. 

The  defendant,  Bates,  answers: 

'*That  his  codeiendant,  Reeder,  at  the  time  judgment  was  ren- 
dered, as  well  as  when  the  execution  was  issued,  as  described  in  the 
petition,  was,  and  still  is  the  owner  in  fee  simple  oi  real  estate,  which 
is  particularly  described  in  his  answer;  that  the  title  remained  in> 
Reeder *s  name,  and  that  the  property  was,  and  is  sufficient  to  satisly 
the  plaintiff's  judgment."  It  is  also  alleged  that  the  sheriff  did  not 
make  his  returns,  on  the  executions  rel erred  to,  because  of  any  search 
ior  property,  or  any  examinations  made  by  him,  but  on  the  contrary, 
the  said  returns  were  made  on  the  suggestion  ol  the  plaintiQs,  or  their 
attorneys,  and  on  information  given  to  him  by  them.  The  answer  is 
made  a  cross-petition,  and  the  court  is  asked  to  compel  the  plaintiffs 
to  exhaust  the  property  set  forth,  before  the  deiendant's  estate  is  sub- 
jected. 

To  this  answer  the  plaintiffs  demur. 

W.  M.  Dickson,  for  plaintiffs. 
Corwine  &  Hayes,  for  Bates. 

Storbr,  J. 

Two  questions  are  presented.  First,  as  to  the  etiect  ot  the  sherifl's 
return.  Second,  as  to  the  sufficiency  of  the  defendant's  averment, 
questioning  the  return  of  the  officer. 

*  Approved  on  the  question  that  sheriff's  return  to  an  execution  cannot  be  im- 
peached collaterally.    Hentz  v.  Ward,  1  C.  S.  C.  890. 
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By  Sec.  449,  [Sec.  5419,  Rev.  Stat]  of  the  code,  in  all  cases  whe^e 
ludgment  is  entered  against  two  or  more  parties,  and  tbe  court  has 
ordered  it  to  be  certified,  who  is  the  principal  debtor,  and  who  is  secu- 
rity only,  it  is  made  the  duty  ol  the  clerk  to  **  issue  execution,  command- 
ing the  sherill  or  other  oBBcer,  to  cause  the  money  to  be  made  ol  the 
goods,  chattels,  lands  and  tenements  oi  the  principal  debtor,  but  for 
want  ot  sufficient  property  of  the  principal  debtor,  to  cause  the  same 
to  be  made  ot  the  goods,  chattels,  lands  and  tenements  ot  the  surety  or 
bail.*'  This  provision  is  but  tbe  affirmation  of  Sec.  27  of  the  statute  of 
1831,  (Swan,  482,)  and  was  intended  to  aid  sureties,  by  compelling  the 
creditor  to  exhaust  the  property  ot  the  pi  incipal  debtor,  in  all  cases, 
when  it  could  be  reached  by  the  ordinary  process  of  the  law;  but  when 
the  property  was  burdened  by  liens,  or  otherwise  involved  in  litigation, 
it  could  not  have  been  the  intention  ot  the  legislature  to  compel  the 
creditors  to  levy,  the  result  ot  which  would  be  a  protracted  ellort  to  sell 
incumbered  real  estate  when,  upon  a  division  oi  the  purchase  money 
among  preferred  creditors,  there  might  be  no  surplus  for  tbe  satisfac- 
tion of  his  claim.  It  was  held  in  Commercial  Bank  v.  Bank,  11  Ohio, 
444,  that  the  relation  ot  principal  and  surety  is  not  affected  by  a  judg- 
ment against  them,  but  continues  still  to  exist,  and  the  surety  in  equity 
may  demand  trom  the  creditors  the  pursuit  oi  the  debtor's  unincum- 
bered property;  thus  recognizing  the  rule  so  long  established  lor  the 
protection  of  sureties.  But  it  was  also  directed  in  that  case,  that  the 
creditor  was  not  bound  to  levy  on  the  property  of  the  principal,  **the  title 
to  which  was  embarrassed,  where  difficulties  to  a  fair  sale  existed,  and 
that  the  probability  ol  not  realizing  the  money  from  it,  in  consequence 
ot  certain  incumbrances,  were  sufficient  causes  to  authorize  the  abandon- 
ment ot  a  levy  already  made.''  See  also  Seyinour  v.  King,  11  Ohio 
342.  This  ruling  had  previously  been  practically  made  in  Piatt  v.  St. 
Clair's  Heirs,  (>  Ohio,  227,  where  it  is  said  '*a  judgment  creditor  may 
resort  to  chancery,  to  subject  the  etlects  of  his  debtor,  before  he  takes 
out  execution  on  his  judgment,  it  it  appears  that  the  debtor  has  not 
effects  to  ^satisty  it,  or  the  efiects  are  connected  with  equities  or  trusts, 
or  involve  a  variety  of  interests,  so  that  adequate  remedy  can  .not 
be  had  at  law."  And  as  lar  back  as  the  case  of  Gilmore  v.  Exporting 
Co.,  2  Ohio,  294,  where  the  Supreme  Court  were  called  upon,  for  the 
first  time,  to  give  a  construction  to  the  chancery  act  of  1824.  the  same 
doctrine  was  announced. 

There  is,  then,  no  real  distinction  between  the  remedies,  whether 
the  surety  asks  protection  or  the  judgment  debtor  assumes  there  is  no 
ground  lor  the  creditor  to  file  his  bill.  In  neither  case,  while  the  party 
first  bound  to  pay  the  debt  is  the  owner  of  property  which  can,  on  the 
conditions  already  stated,  be  subjected  to  execution,  can  the  creditor  file 
his  bill  qr  proceed  with  his  execution. 

The  question,  therefore,  is  directly  presented,  what  shall  be  suffi- 
cient evidence  of  the  fact  ? 

The  sheriff  has  made  his  return.  He  has  informed  us,  under  his 
official  oath,  he  can  not  find  any  property,  personal  or  real,  of  the  debtor's 
upon  which  he  can  levy  the  process,  in  his  hands,  and,  consequently, 
has  levied  it  upon  the  estate  ot  the  surety.  Can  this  return  be  con- 
tradicted; it  not,  is  it  not  conclusive,  except  the  officer  is  in  complicity 
with  the  plaintiffs?  It  is  not  alleged  in  the  answer,  nor  is  it  introduced 
in  argument  that  any  such  conduct  has  been  exhibited,  and  we  must, 
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therefore,  ascertain  what  is  the  legal  efiect  of  the  officer's  return.  **The 
return  ot  a  sheriff,"  says  Corny n,  in  Dig.  Tit.  return  G,  "is  of  such 
high  regard  that  generally  no  averment  shall  be  admitted  against  it," 
and  the  lule  is  extended  to  all  his  official  acts  of  like  character.  When- 
ever the  return  is  made,  it  is  conclusive,  and  no  averment  will  be 
received  to  impeach  it,  as  was  fully  settled  in  the  leading  case  of 
Holland  &  Franklins,  1  Leonard,  183. 

"Hence  2i  sci.  fa.  lies  to  a  sheriff's  return,  for  it  is  a  part  of  the 
record,"  Jones  v.  Pope,  1  Saunders,  38,  n.  3,  and  Mildmay  v.  Smith, 
2  Id.  344.  In  Ohio  the  .point  has  been  authoritatively  settled  in  Hill 
v.  Kling,  4  Ohio,  135,  13(3.  ''Indeed,  it  has  never  been  doubted,  as 
between  parties  and  privies,  say  the  court,  that  the  return  is  conclusive." 
We  have  found  no  adjudication,  in  any  of  our  sister  states,  that 
opposes  the  doctrine,  so  long  established.  We  ought,  perhaps,  to 
except  the  courts  of  Connecticut,  who  hold  that  the  return  is  only  prima  , 
facte  evidence,  though  the  sheriff  himself  can  not  be  permitted  to  falsify 
it.  Butts  V.  Francis,  4  Conn.  424;  Watson  v.  Watson,  6  Conn.  334. 
Before  the  return  can  be  controverted  there  must  be  direct  proceedings 
against  the  officer,  and  the  precise  question  put  in  issue.  No  collateral 
impeachment  is  permitted. 

We  find  the  precise  question  before  us  has  been  determined  both  in 
England  and  the  United  States.  Thus,  a  return  by  the  sheriff,  ol  **no 
property"  or  "no  goods,  lands,  or  tenements,"  can  not  be  impeached  in 
the  course  ot  ulterior  proceedings,  based  thereon,  whether  in  chancery, 
or  elsewhere.  Stratford  v.  Twynam,  1  Jacobs,  418;  Stoors  v.  Kelsey, 
2  Pai.  418;  United  States  v.  Lotridge,  1  O.F.  D.  488  (1  McLean  246). 

On  principle,  then,  as  well  as  authority,  we  are  satished  the  return 
must  be  regarded  as  conclusive,  for  all  the  purposes,  regarded  by  the 
statute,  and  that  the  sheriff  might  well  levy  on  the  property  of  the 
defendant. 

We  are  also  equally  clear  upon  the  second  proposition.  There  is 
no  averment  that  the  property  of  the  principal  was  unincumbered,  or 
that  it  could  be  sold  without  the  difficulty  of  conflicting  liens,  to  be 
encountered  by  a  purchaser.  On  the  contrary,  the  allegation  made, 
may  be  true,  and  yet  the  plaintiffs  would  only  be  required  to  exhaust 
the  apparent  right  of  the  principal  debtor,  and  the  sheriff  would  be 
excused  from  levying. 

Nor  does  the  averment  of  a  want  of  diligence,  on  the  part  of  the 
sheriff,  in  securing  the  property,  or  his  inability  to  find  it,  atlect  the 
decision  we  make.  Both  are  directly  answered  by  the  absence  of  any 
charge  of  fraud,  or  complicity  between  the  sheriff  and  the  plaintiff. 
Until  this  is  stated,  there  is  no  foundation  for  the  supposition.  Stoors 
V.  Kelsey,  suPra. 

Upon  a  careful  consideration  of  the  case,  we  sustain  the  demurrer. 
If  the  defendant  desires  to  answer  further  he  is  at  liberty  to  do  so.  We 
have  thus  explained  the  origin  of  the  doctrine,  not  because  there  is  in 
reality  any  question  to  settle,  but  so  far  as  this  court  is  concerned, 
there  need  be  no  difficulty  in  holding  what  is  the  true  rule  in  such  cases. 
We  have  deferred  giving  any  opinion  upon  the  question  how  far  the 
sheriff  is  bound  to  search  for  a  judgment  debtor's  title  to  real  estate; 
or  what  measure  ot  diligence  should  be  required,  at  his  hands,  to 
ascertain  whether  the  debtor  has'*]ands  or  tenements,"  whereof  to 
satisfy  the  execution.     The  direct  proposition    is  not  now  involved. 
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and  it  would  be  but  an  obiter  decision,  should  we  express  our  conviction- 
It  may  be  said,  however,  with  propriety,  that  as  the  levy  on  per- 
sonal property  alone  afFects  the  title,  and  makes  it,  therefore,  necessary 
for  the  officer  to  search  for  the  chattels;  so  the  lien  given  upon  the 
debtors'  real  estate,  tor  one  year  after  judgment,  as  against  other  credit- 
ors, and  for  five  years  ^' inter  partes,^*  would  seem  to  require  the  creditor 
to  point  out  the  real  property  of  the  debtor  to  the  sheriff,  as  well  as  to 
examine  the  title.  The  sheriff  is  allowed  no  iee  by  law,  for  searching 
the  records,  nor  is  he  supposed  to  know  which  party  holds  the  prior 
lien,  when  he  finds  the  land  incumbered.  He  can  not  be  subjected,  there- 
fore, to  any  responsibility,  either  tor  the  want  of  a  thorough  search,  on 
his  part,  or  a  misapprehension  of  the  true  state  of  the  title. 
Demurrer  sustained. 


«M*  CONTRACTS. 

8Z8. 

[General  Term,  October,  1868»] 
*EUGENK   GRASSBI<tI  V.  JOHN  IrOWDEN, 

L  and  G  being  the  owners  and  occupiers  of  premises  adjacent  to  each  other, 
made  a  contract  providing  that  I^  should  discontinue  an  action  already  com- 
menced for  the  abatement  of  a  nuisance,  and  bring  no  other  for  fire  years ; 
and  that,  at  the  end  of  that  time,  G  should  discontinue  the  business  of  a  chemi- 
cal laboratory  on  the  premises  owned  and  occupied  by  him,  or  pay  $3,000  liqui- 
dated damages.    Held: 

1.  That,  upon  reason  and  authority,  the  contract  in  this  case  is  valid ;  that  its  ob- 
ject, really,  was  not  a  restraint  of  trade,  the  limited  extent  to  which  the  trade 
would  have  been  restrained  by  a  compliance  with  the  contract  being  merely 
incidental. 

"2.  The  dismission  of  a  suit  brought  for  the  recovery  of  a  claim  prosecuted  in  good 
faith,  and  not  upon  ci  mere  pretense,  and  for  oppression,  is  a  good  and  valid 
consideration. 

Z.  The  fact  that  the  plaintiff  has  ceased  to  own  or  occupy  the  premises,  for  the 
benefit  of  which  the  agreement  was  made,  is  not  a  good  objection  to  the  enforce- 
ment of  the  contract. 

4.  There  can  be  no  occasion  for  a  covenant  not  to  carry  on  a  business,  in  itself  a 

nuisance  to  an  individual,  for  against  such  the  law,  without  any  covenant, 
would  afford  protection. 

5.  Such  a  contract  is  a  personal  one  and  does  not  make  one  tenement  dominant  and 

the  other  servient,  and  it  seems  could  not  be  made  to  inhere  in  the  land. 

^.  If  by  terms  of  the  contract  the  damages  for  its  breach  are  in  the  nature  of  a 
penalty,  such  terms  will  not  be  sanctioned  by  the  law.  The  tests  as  to  liqai- 
dated  damages  are  uncertainty  and  a  specified  breach  to  which  the  damages  are 
applicable. 

Proceeding  in  error  to  reverse  a  judgment  of  the  special  term,  ren- 
dered in  favor  of  Lowden  for  83,000.  The  action  was  lounded  on  an 
agreement  in  writing  between  Lowden  and  Grasselli.  .Certain  averments 
are  made  in  the  petition  showing  the  position  ot  the  parties  before  and 
at  the  time  the  agreement  was  made. 

*  Affirmed,  11  Ohio  St.  349.  See  also  Telegraph  Co.  v.  Telegraph  Co.,  7  Re. 
166 ;  Paragon  Oil  Co.  v.  Hall,  4  Circ  Dec.  678.  Rule  as  to  penalty  or  liquidated  dam- 
ages. Blasting  Co.  v.  Stone  Co.,  8  Circ.  Dec.  481  ;  Hoffman  v.  Brooks,  6  Re. 
1218. 
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Grasselli  had  erected,  and  was  conducting,  on  premises  owned  by 
him,  a  chemical  laboratory.  I^owden  was  the  owner  and  occupier  of 
premises  in  the  vicinity;  and,  claiming  that  the  business  carried  on  by 
Grasselli  was  a  nuisance,  brought  an  action,  which  action,  he  alleges, 
was  prosecuted  in  good  faith,  pending  which,  on  July  10,  1851,  the 
agreement  was  entered  into,  whereby  it  was  stipulated  that  Lowden  was 
to  discontinue  the  pending  action,  and  bring  no  other  for  five  years. 
At  the  end  of  that  time  Grasselli  was  to  discontinue  the  business  on  the 
premises  occupied  by  him,  or  pay  $3,000  liquidated  damages. 

The  petition  alleges  that  the  time  has  expired,  and  that  Grasselli 
still  continues  the  business;  and  for  this  breach  the  action  is  brought,, 
and  the  damages  claimed. 

The  deiendant  hied  his  answer  admitting  the  signing  the  alleged 
amercement  that  to  get  rid  of  being  harrassed  by  an  unjust  suit,  and  to 
bay  his  peace,  he  signed  the  alleged  agreement;  that  his  business  was 
not  a  nuisance  and  in  no  respect  iniurious  to  plaintifF;  and  secondly, 
that  since  the  making  of  the  alleged  contract,  he  had  made  such  changes 
and  improvements,  as  that,  according  to  the  true  meaning  and  intent  ot 
said  contract,  he  had  ceased  to  carry  on  the  laboratory  business  sought 
to  he  restrained  and  forbidden  by  said  contract;  and  further,  that  the 
business  he  carried  on  since  July  lO,  1856,  is  as  harmless  to  the  plaintiff 
and  the  public  as  if  no  business  whatever  was  carried  on,  and  said  prem- 
ises were  entirely  vacant  and  unimproved. 

Plaintiff  demurred  to  the  answer,  the  demurrer  was  sustained  and 
judgment  rendered  for  plaintifl. 

Corwine  &  Hayes,  for  plaintiff  in  error. 

Worthington  &  Matthews,  for  defendant  in  error. 

Ghomon,  J. 

A  question  has  been  made,  which  it  is  proper  first  to  examine, 
whether,  upon  his  statement,  Lowden  can  maintain  an  action  ?  The 
objection  made  is,  that  the  contract  is  in  restraint  of  trade;  and,  though 
the  restraint  is  partial,  such  circumstances  are  not  shown  as  the  rule  oi 
law,  in  cases  oi  this  description,  requires  to  make  the  contract  valid. 

In  considering  contracts  for  the  restraint  of  trade,  there  are  two 
matters  which  should  be  kept  distinct;  first,  the  interest  of  the  parties 
contracting  for  a  restraint  of  trade;  second,  the  nature  and  extent  ot  the 
restraint.  As  to  the  first  point,  I  do  not  find  that  there  has  been  any 
doubt  entertained,  or  that  there  is  any  conflict  in  the  cases.  The  second 
has  been  very  much  discussed.  There  is  a  conflict  in  the  authorities, 
and  the  rule  of  law  on  the  subject  has  been  varied. 

1.  As  to  the  interest  of  the  party  contracting  for  a  restraint  ot 
trade:  Persons  do  not  often  enter  into  contracts,  and  pay  a  valuable 
consideration,  to  subserve  a  purpose  or  secure  an  object  in  which  they 
have  no  interest.  Rules  of  law  to  prevent  such  contracts  are  not  often 
needed.  The  interference  of  the  law  is  more  usually  required  where 
there  is  an  interest  sought  to  be  promoted  in  an  improper  way.  The 
authorities,  therefore,  are  much  more  numerous  to  show  to  what  extent 
an  interest  may  be  protected  by  a  restraint  ot  trade,  than  what  are  the 
interests  which  may  be  protected. 

The  cases  on  the  subject  may,  however,  for  the  present  purpose*  be 
divided  into  two  distinct  classes: 
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1.  VVhere  the  interest  ot  the  party  contracting  for  a  restraint  oi 
trade,  is  connected  with  his  carrying  on  the  same  trade,  and  the  other 
where  it  is  connected. with  the  use  or  enjoyment  ot  real  estate.  Falling 
under  the  hrst  class  are  the  well  known  cases  of  the  purchasers  ot  the 
good  will  of  a  bu5>iness,  artisan  teaching  the  knowledge  or  secrets  of  a 
trade,  and  the  like.  Falling  under  the,  second  class  are  cases  where 
a  landlord,  in  letting,  or  a  vendor,  in  sell  ing,  requires  a  covenant  not 
to  carry  on,  upon  the  premises  leased  or  sold,  any  trade  which  may 
aftect  the  value  of  the  property  leased  or  other  property  letained;  and 
under  this  class  must  fall  any  other  contract  which  one  man  may  make 
with  his  neighbor,  affecting  the  use  or  occupation  of  that  neighbor's 
property,  for  the  purposes  of  any  business  or  trade. 

2.  As  to  the  nature  and  extent  of  the  restraint:  The  decisions 
made  upon  this  subject  have  been  coniined  to  the  class  of  cases  where 
the  party  contracting  for  the  restraint  had  an  interest  in  the  carrying 
on  the  trade  or  business  restrained.  The  general  expressions  in  these 
decisions  had  reference  to  that  class  of  cases,  and  can  not  be  properly 
understood  or  applied  in  any  other  view.  Take,  tor  example,  the  test 
which,  it  is  said  in  Horner  v.  Graves,  7  Bingh.  735,  cited  in  Lange  v. 
Werk,  2  Ohio  St.  6l9,  528,  should  be  applied  to  decide  whether  the 
contract  be  reasonable  or  not :  It  is  this,  * 'whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  interests  of 
the  public  Whatever  restraint  is  larger  than  the  necessary 'protection 
of  the  party,  can  be  of  no  benefit  to  either ;  it  can  only  be  oppressive, 
and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable.  Whatever 
is  injurious  to  the  interests  of  the  public  is  void,  on  the  ground  of  public 
policy.**  Now,  the  case  in  which  these  remarks  were  made  was  one  in 
which  the  interest  to  be  protected  was  in  the  carrying  on  the  trade 
restrained,  as,  indeed,  are  all  the  other  cases,  trom  Mitchell  v.  Reynolds 
to  Lange  v.  Werk,  [^sufrra]  and  to  no  ottier  interest  could  the  remarks  be 
properly  applicable. 

In  the  recent  case  ot  Tallis  v.  Tallis,  1  E.  &  B.  391-410,  some  of 
the  previous  cases,  particularly  Mitchell  v.  Reynolds,  and  Hitchock  v. 
Coker,  are  referred  to,  and  it  is  said:  **But,  according  to  the  tenor  of  the 
later  decisions,  the  contract  is  valid,  unless  some  restriction  is  imposed 
beyond  wtiat  the  interest  of  the  plaintifJ  requires;  and  his  interest  has 
been  considered  to  extend  very  widely.  In  respect  of  time  the  restriction 
may  be  unlimited;  and  though  in  respect  of  space  there  must  be  some 
limit,  yet  contracts  have  been  supported  where  the  area  of  exclusion 
was  apparently  greater  than  the  area  ot  the  plaintiff's  practice." 

It  is  useless  to  multiply  cases;  in  every  one  where  anything  is  said 
about  the  reasonableness  ot  a  restraint,  the  reasonableness  is  regarded 
in  view  of  the  plaintiff's  carrying  on  the  same  trade.  It  was  at  one 
time  supposed  that  the  court  would  inquire  as  to  the  adequacy  ot  the 
consideration,  but  not  since  the  decision,  in  the  exchequer  chamber,  of 
Hitchcock  V.  Coker,  6  A.  &  E.  438.  Since  that  decision  the  only  diffi- 
culty in  the  cases  has  been  as  to  the  reasonableness  of  the  restraint^ 
and  it  appears  a  matter  of  some  doubt  whether  that  be  a  question  for 
the  court  or  the  jury.     1  E.  &  B.  413. 

There  are,  undoubtedly,  in  some  ot  the  earlier  cases,  particularly 
Mitchell  V.  Reynolds,  1  P.  Wms.  192,  expressions  which  show  that 
matters,  other  than  a  consideration,  such  as  is  required  for  other  con- 
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tracts,  and   the   reasonableness   of    the  restraint,  may   have  been  con- 
sidered in  deciding  upon  the  validity  of  the  contract;  but  such  matters 
are  not  stated,  and  these  general  expressions  have  been  explained  and 
limited  to  the  nature  and  extent  of  the  restraint  being  the  matter  under 
consideration.     Thus,  in  the  case  of  Horner  v.  Graves,  7  Bingh.  735; 
20  Eng.  Com.  1,.  310,  313,  the  court,  aware  of   the    uncertainty  and 
indefiniteness  of  the  expression  in  Mitchell  v.  Reynolds,  supra — ''a  just 
and  honest  contract" — defines   those  words,  **so  as  it  is  a  reasonable 
restraint  only."     Now,  if  the  general  and  sweeping  remarks,  with  which 
the  opinion  in  Mitchell  v.  Reynolds,  supra,  concludes,  and  which  are 
cited  by  our  Supreme  Court  in  I^ange  v.  Werk,  2  Ohio  St.  519,  628,  be 
changed  or  corrected  by  inserting  instead  of  '*  a  just  and  honest  con- 
tract," '  *a  reasonable  restraint  only, "  and  then  the  test  to  show  what  is  a 
reasonable  restraint,  as  heretofore  cited,  be  applied,  there  can  be  no  doubt 
as  to  the  class  of   cases  in  contemplation.     So,   it  has  been  said,  the 
expression  "consideration,"  in  Mitchell  v.  Reynolds,  supra,  ought  never 
to  have  been  supposed  to  require  a  statement  ot  the  consideration,  lor 
the  pnrpose  of  showing  its  adequacy,  but  really  had  reference  to  what 
was  necessary  to  enable  the  court  to  determine  the  reasonableness  of  the 
restraint,  regarded  m  the  view  already  stated — that  is,  as  being  **for  the 
protection  oi  the  party  contracting  for  it,  and  thereby  preventing  the 
greater  injury  which  would  result  to  the  public  if  parties  could  not,  with 
safety   to   a   purchasei,  transfer   an   interest  in  a  trade  or  business.'^ 
Rannie  v.  Irvine,  7  M.  &  G.  979,  note  a. 

The  recent  cases  show  that  really  the  only  question,  as  to  the  reason- 
ableness of  the  restraint,  is  one  ot  public  policy.  In  the  case  of  Green 
V.  Price,  13  Mees.  &  Wels.  697,  counsel  referred  to  Mitchell  v. 
Reynolds,  supra^  as  showing  the  necessity  of  a  reasonable  consideration,, 
and  was  interrupted  by  Parke,  6.,  who  said  :  '*  All  that  doctrine  about 
the  adequacy  ol  the  consideration  has  been  upset  by  Hitchcock  v.  Coker, 
supra.  The  true  question  is,  whether  the  contract  is  injurious  to  the^ 
public  or  not.  If  it  be,  it  is  void;  if  it  be  not,  the  parties  may  contract 
for  what  consideration  they  please."  In  the  thoroughly  considered  case 
of  Mallan  v.  May,  11  Mees.  &  Wels.  653.  665,  it  is  said,  that  **the  test 
appears  to  be  whether  it  be  prejudicial  or  not  to  the  public  interest,  for 
it  is  on  grounds  of  public  policy  alone  that  these  contracts  are  supported 
or  avoided.  Contracts  for  the  partial  restraint  ot  trade  are  upheld,  not 
because  they  are  advantageous  to  the  individual  with  whom  the  contract 
is  made,  and  a  sacrifice  pro  tanio  ot  the  rights  ot  the  community,  but 
because  it  is  ior  the  benefit  of  the  public  at  large  that  they  should  be 
enlorced."  The  court  proceed  to  say  that  many  of  these  contracts  are 
entirely  consistent  with  public  interest,  and  to  enumerate  several 
instances — all  of  them  where  a  trade  is  to  be  carried  on — and  conclude 
the  general  remarks  by  saying  that  the  question  is  whether  the  limits 
assigned  *'are  unreasonable,**  and  by  quoting  the  test  laid  down  in 
Horner  v.  Graves,  supra^  in  reference  to  the  protection  of  the  party  and 
the  interests  of  the  public. 

From  this  consideration  of  the  cases,  as  to  the  nature  and  extent  of 
the  restraint  of  trade  which  the  law  permits,  it  is  obvious  to  my  mind,, 
that  those  cases  have  been  decided,  and  are,  therefore,  to  be  understood, 
so  far  as  the  interest  o!  the  party  contracting  for  the  restraint  was  in- 
volved in  the  inquiry,  as  referring  to  an  interest  in  carrying  on  a  trade 
or  business  in  some  way  connected  with  the  restraint,  and  not  to  an 
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interest  connected  merely  with  .the  use  and  occupation  ot  real  estate.  I 
have  not  been  able  to  find  a  case  where  the  interest  of  the  party  contract- 
ing for  a  restraint  ot  trade,  being  in  the  use  and  occupation  of  real 
estate,  and  disconnected  from  any  interest  in 'carrying  on  the  trade,  a 
-question  as  to  the- nature  and  extent  of  the  restraint  has  been  made. 

Coming  directly  to  the  case  of  an  interest  in  real  estate,  what  rule 
of  law  or  public  policy  governs  contracts  as  to  the  use  of  man's  own 
property,  or  that  ot  his  neighbor,  for  the  carrying  on  ol  any  trade  or 
business?  In  such  a  case  another  important  pinciple  enters  into  the  con- 
sideration. If  it  be  the  policy  of  the  law  that  trade  should  be  tree,  so 
it  is  the  policy  of  the  law  that  a  man's  freehold  shall  be  his  own  to  use 
or  not,  as  he  pleases.  This  principle — and  upon  this  very  point — is 
recognized  in  the  case  of  Mitchell  v.  Reynolds,  supra^  so  often  cited,  in 
which  it  is  said:  **A  man  may  voluntarily,  and  by  his  own  act,  put 
himself  out  of  the  possession  of  his  freehold,  he  may  sell  it  or  give  it 
away,  at  his  pleasure;"  and,  again,  **  a  man  may,  by  his  own  consent, 
lor  a  valuable  consideration,  part  with  his  liberty,*'  meaning  by  liberty, 
the  free  use  of  his  land;  for  the  instance  given  is:  '*as  in  the  case  of  a 
covenant,  not  to  erect  a  mill  upon  his  own  lands.      1  P.  Wms.  189. 

Numerous  cases  are  lound,  in  the  reports,  of  covenants  not  to  carry 
on  upon  land  leased,  and  also  upon  lands  sold,  what  are  termed  annoy- 
ing trades,  and  which  would  be  likely  to  affect  the  value  of  the  premises 
leased,  or  ol  other  land  retained  by  a  vendor.  The  entire  legality  of 
such  covenants  has  never  been  doubted.  Precisely  the  same  principle 
would  apply  to  a  contract  by  the  owner  of  one  lot  of  land  as  to  the  use  of 
an  adjacent  lot.  Now,  in  such  covenants,  has  any  distinction  ever  been 
made  as  to  the  nature  and  character  of  the  trade  or  business,  between 
one  which  would  be  regaded  as  a  nuisance  and  one  which  would  not  ? 
A  reference  to  some  of  the  cases  will  show  that  no  such  distinction  has 
ever  been  made,  but  covenants  have  been  enforced,  which  prohibited, 
generally,  the  carrying  on  of  any  trade,  and,  spepifically,  trades  which 
have  never  been  regarded  as  nuisances,  but  as  uselul  and  necessary 
trades.  In  one  case,  under  a  covenant  not  to  carry  on  **any  trade,  busi- 
ness or  calling,  "  it  was  held  that  a  girl's  school  was  embraced,  and 
an  injunction  against  its  being  carried  on  was  granted.  Kemp  v.  Sober, 
1  Simons,  N.  S.  517.  Under  the  same  covenant  a  boy's  school  had 
before  been  held  to  be  prohibited.  Doe  v.  Keeling,  1  M.  &  S.  95.  A 
covenant  against  erecting  on  a  piece  of  land  any  house  except  a  private 
house  or  ornamental  cottage,  has  been  enforced,  and  an  injunction 
granted  against  erecting  a  beer-shop  and  brewery.  Mann  v.  Stephens, 
15  Simons  376.  The  case  of  Schreiber  v.  Creed,  10  Simons  9,  13,  36, 
is  an  instance  of  a  covenant  not  to  carry  on  any  manufactory.  Coven- 
ants directed  against  certain  trades  that  are  usually  regarded  as 
annoyances,  though  not  strictly  nuisances,  are  quite  usual.  An  instance 
of  such  a  covenant  is  in  the  case  of  Barrow  v.  Richard,  8  Pai.  Ch.  351, 
361 ,  which  may  be  consulted  as  containng  a  highly  colored  description 
of  the  annoyance  of  a  coal  yard. 

There  would  be  no  occasion  for  any  such  covenants  as  to  any  busi- 
ness, in  itself  a  nuisance  to  an  individual.  Against  such  the  law,  with- 
out any  covenant,  would  afford  protection.  This  shows  that  it  is  not 
necessary,  in  enforcing  a  covenant  against  a  particular  trade,  being 
carried  on  upon  a  particular  lot  or  piece  of  land,  to  establish  that 
character  ot  damage  which  would  be  required  in  the  case  of  a  nuisance. 
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As  was  said  in  the  case  of  Kemp  v.  Sober,  supra^  **a  person  who  stipulates 
that  her  neighbor  shall  not  keep  a  school,  stipulates  that  she  shall  be 
relieved  Irom  all  anxiety  arising  from  a  school  being  kept,  and  the 
feeling  oJ  anxiety  is  damage."     1  Simons  N.  S.  520. 

Both  upon  reason  and  authority,  I  feel  justified  in  coming  to  the 
<»nclusion  that  the  contract  in  this  case  was  valid.  That  its  object, 
really,  was  not  a  restraint  of  trade,  the  limited  extent  to  which  the 
trade  or  business  would  have  been  restrained,  by  a  compliance  with  the 
contract,  being  merely  incidental.  The  agreement  of  the  parties,  there- 
lore,  will  be  entitled  to  that  presumption  of  validity,  which  the  law, 
generally  at  least,  extends  to  all  contracts,  and,  indeed,  to  all  transac- 
tions: 8  Exch.  400;  9  CI.  &  Fin.  109;  6.  Dana,  369;  and  the  rule  which 
requires  a  statement  ol  circumstances  has  no  application. 

It  can   not  be,  with  any  propriety,  contended  that  there  was  not  a 
sufficient  consideration. 

The  dismission  of  a  suit  brought  for  the  recovery  of  a  claim  prose- 
-cuted  in  good  faith,  and  not  upon  a  mere  pretense  and  tor  oppression, 
is  a  good  and  valid  consideration.  The  agreement  says  that  one  party 
alleged  there  was  a  nuisance,  which  the  other  party  did  not  admit,  but 
disputed;  giving  due  laith  and  credit  to  each,  and  there  was  a  case  of 
doubt,  and  that,  being  acted  on  by  the  dismission  of  the  action,  is 
sntficient  to  sustain  the  agreement.  The  authorities  on  this  point  are 
clear.  United  States  v.  Tingey,  30  U.  S.  (5  Pet.)  114;  Collins  v.  Shepard, 
19  Barb.  302;  13  111.  140;  1  Atk.  10-1*^;  21  Eng.  L.  and  E.  202. 

The  plaintiff  being  entitled  to  sustain  his  action,  the  points  of  the 
defense  are  next  to  be  considered.  There  are  two  which  have  really 
been  disposed  ot  by  what  has  been  stated ;  first,  the  denial  that  there 
ever  was  a  nuisance,  and,  secondly,  that,  it  there  were,  it  has  been 
removed  by  a  change  or  modification  ot  the  business  carried  on  upon 
the  premises.  It  there  was  a  valid  agreement  tor  a  compromise,  it  looks 
like  mockery  to  require  the  planitiff  to  try  now  the  very  question  and 
matter  which  was  settled  then.  So  if  there  be  a  valid  agreement,  it 
requires  the  discontinuance  of  the  business,  and  not  its  modification.  If 
it  be  binding  to  its  full  extent  when  made,  its  signification  can  not  be 
Taried  by  any  subsequent  occurrence.  Elves  v.  Crofts,  70  Eng.  Com. 
L.  241,  260;  1  CI.  &  Fin.  72-10t>.  Upon  the  same  principle,  the 
objection  that  the  plaintill  has  ceased  to  own  or  occupy  the  premises  lor 
the  benefit  oi  which  the  agreement  was  made,  can  not  be  sustained.  In 
truth,  this  may  have  been  the  result  ol  a  breach  of  the  contract;  a  part  ot 
the  damage  of  the  plaintift  may  have  been  in  the  diminished  value  ot 
his  property  when  compelled  to  sell.  Pemberton  v.  Vaughan,  59  Eng. 
•Com.  L.  87-89. 

There  is  only  one  matter  which  remains  to  be  considered,  and  that 
is  the  question  of  damages. 

The  recovery,  in  this  case,  was  for  the  stipulated  amount.  Is  it 
such  a  ca.se  as  permits  such  a  recovery?  I  understand  the  contract  in 
this  case  to  be  personal.  It  does  not  afPect,  and  was  not  intended  to 
atfect  the  legal  title  and  right  of  enjoyment  which  each  party  had  in  his 
real  estate.  The  tenements  were  not  made  respectively  dominant  and 
servient.  Indeed,  no  right  to  create  or  annex  such  an  incident,  even 
if  attempted,  would  probably  be  recognized.  It  is  not  ot  the  class  which 
the  law  permits  to  ''inhere  in  the  land.**  Keppell  v.  Bailey,  2  My.  & 
Keen,  517. 
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The  agreemeut  being  personal,  it  is  quite  obvious  that  the  damages 
which  would  result  from  its  breach,  must  have  been  regarded  as  uncer- 
tain by  the  parties,  and  will  be  so  regarded  by  the  law.  This  satisfies 
one  requisition  to  constitute  a  case  lor  liquidated  damages.  6  Bing. 
141;  19  Eng.  Com.  L.  84,  Kemble  v.  Farren.  There  must  be  a  speci- 
fied breach  to  which  the  damages  are  applicable.  Berry  v.  Wisdom.  8 
Ohio  St.  241;  Price  v.  Greene,  16  M.  &  W.  346;  69  Eng.  Com.  L.  89, 
cases  cited.  This  test  is  fully  saiisfied  by  the  ciicumstances  in  this  case. 

While,  therfore,  parties  can  not,  by  any  particular  phraselogy, 
turn  what  is  properly  a  penalty,  into  "liquidated  damages,"  Spencer  v. 
Tilden,  5  Cow.  144,  150,  or  make  a  case  ol  '^liquidated  damages,"  by 
simply  using  that  expression,  16  Mees.  &  Wels.  354,  when  no  rule  of 
law  is  violated,  '4t  is  most  important  that  parties  making  a  contract 
should  [regulate  the  terms  tor  themselves,  and  that  courts  of  law  should 
decide  upon  the  terms  which  it  appears  to  have  been  the  intention  of  the 
contracting  parties  to  agree  upon."  Gott  v.  Gandy,  2  E.  &  B.,  76 — 
Eng.  Com.  L.  845,  848.  The  circumstance  that  a  contract  may  be  hard 
and  oppressive,  may  properly  induce  greater  care  in  the  ascertainment 
of  the  rule  of  law,  but  in  the  application  of  the  rule,  when  ascertained^ 
must  be  wholly  disregarded. 

I  feel  bound  to  say  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


8JW8  MORTGAGES— FORECLOSURE. 

[Special  Term,  October,  1868.] 

Moses  Hbss  v.  Hbnry  Feldkamp. 

A  mortgagee,  who  was  not  a  party  to  a  proceeding  of  foreclosure  under  which  a 
8 lie  was  made,  ma^  be  called  on,  by  the  purchaser  at  such  sale,  to  exercise  his. 
equity  of  redemption  within  a  reasonable  time,  or  be  foreclose^ 

g;  On  demurrer  to  petition. 

The  petition  sets  forth  that  the  plaintifl  is  in  possession  of  certain 
premises  in  Cincinnati,  and  has  a  legal  title  thereto;  that  he  purchased 
the  property  at  sheriff's  sale;  that  the  sale  was  made  under  proceedings 
of  foreclosure,  on  a  mortgage  of  the  premises  executed  by  one  Lohman, 
on  the  14th  of  July,  1852;  that  other  mortgages  were  on  the  same  prop- 
erty ;  that  defendant  Feldkamp  had  a  mortgage  thereon  executed  in  1855 ; 
that  proceedings  were  had  in  this  court  for  the  purpose  ol  foreclosing  the 
mortgage  executed  by  Lohman,  and  that  defendant  Feldkamp,  not  being 
a  party  to  the  original  proceeding,  has  an  equity  of  redemption;  and  the 
petition  asks  that  he  may  be  required  to  come  in  within  a  reasonable 
time  and  redeeem,  or  else  lorever  be  foreclosed. 

Joseph  Abraham,  for  plaintiff. 

Stallo,  Andrews  &  McCook,  tor  defendant. 

Spencer,  J. 

A  prior  mortgagee,  who  undertakes  to  foreclose,  is  required  ta 
make  junior  mortgagees  parties;  and  if  he  fails  to  do  so,  and  the  prop- 
erty is  sold,  the  purchaser  has,  undoubtedly,  a  right  to  file  a  petition, 
and  call   on  the  junior  mortgagee  to  pay  up  what  is  due,  or  else  to  be 
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loreclosed.  This  is  in  harmony  with  proceedings  in  courts  of  equity.  It 
is  true  that,  had  the  tacts  been  made  known  when  the  case  was  pending, 
the  court  would  have  stayed  proceedings  until  the  junior  mortgagee 
<x>alcl  be  brought  in,  for  the  protection  ol  the  mortgagor,  as  well  as  for 
the  protection  of  other  incumbrances.  Where,  by  mistake  or  otherwise, 
parties  have  not  been  properly  made,  and  the  title  has  passed  to  a  pur- 
chaser,  that  purchaser  comes  in  with  an  independent  equity,  and  may 
ask  that  the  party  should  be  required  to  come  in  within  a  reasonable 
time  and  redeem  the  property,  or  that  he  be  forever  foreclosed. 
Demurrer  overruled. 


ACTIONS-SHERIFF.  ^dis. 

[Special  Term,  October,  1868.] 

Richard  Mathers  v.  J.  B.  Ramsey  &  Co. 

An  action  will  not  lie,  on  behalf  of  a  sheriff,  to  recover  from  a  party  to  a  judicial 
proceeding,  expenses  to  which  the  sheriff  has  been  subjected,  in  the  care  or 
removal  of  property  in  his  possession  by  virtue  of  judicial  process*,  not 
specially  provided  for  by  law,  and  to  pay  which  the  party  has  entered  into  no 
contract. 

On  demurrer  to  petition. 

The  petition  states  **that  on  July  25,  1857,  the  plaintitt  was  the 
:sheriff  of  Hamilton  county,  Ohio;  that  on  that  day  the  said  defendants 
-caused  to  be  issued  out  ol  the  clerk's  office  of  the  court  of  commod  pleas, 
•a  writ  ot  attachment  against  the  goods  and  chattels,  lands  and  tenements 
■of  George  Overaker;  that  said  writ  was  returnable  to  August  3,  1857, 
to  the  superior  court,  and  was  numbered  6,812  of  the  number  of  cases 
in  said  court;  that,  in  accordance  with  the  direction  of  said  defendants, 
and  in  performance  of  his  duty  as  sherifl,  he  seized  a  large  amount  of 
groceries,  under  said  writ  of  attachment,  in  the  store  of  said  George 
Overaker;  that  it  was  necessary,  ior  the  sale-keeping  of  said  groceries, 
to  remove  them  from  the  store  of  said  George  Overaker;  that  plaintiff 
was  obliged  to  obtain  a  place  ot  storage  for  said  groceries,  which  cost 
him  the  sum  of  $95.00  and  that  he  was  obliged  to  pay  the  warehouseman 
lor  assistance  in  removing  and  handling  said  property,  $5.00  additional, 
making,  in  all,  $100;  that  he  had  to  pay  ior  a  watchman  to  look  to 
the  safety  o)  said  goods,  $6.00;  that  he  had  to  pay  for  dray  age,  in 
removing  said  groceries,  $9.16;  that  the  services  above,  performed  in  and 
about  said  groceries,  were  all  necessary  for  the  safe-keeping  and  preser- 
vation thereof,  and  that  the  prices  charged  lor  the  services  above 
enumerated  are  reasonable,  and  that  said  services  were  periormed  in 
accordance  with  the  direction,  and  for  the  benefit  of  said  defendants. 
Plaintiff,  therefore,  says  that  said  defendants  are  indebted  to  him  in  the 
sum  of  $115.15,  lor  which  sum,  with  interest  from  January  1,  1857, 
be  asks  judgment.'' 

W.  B.  Caldwell,  for  plaintiff. 

W.  Van  Hamm,  for  defendants. 

Spbncbr,  J. 

The   petition   does  not  set  forth  the  performance  of  any  services 
which  are  not  in  the  regular  course  of  official  duty — levying  an  attach- 
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ment,  and  taking  possession  of  the  property— a  duty  the  compensatioQ 
for  which  ought  to  be  provided  lor  in  the  regular  fee  bill,  or  as  part  oC 
the  costs  ot   the  suit.     There  is  no  averment  of  a  special  engagement  on 
the  part  of  the  defendant  to  pay  for  these  services.     They  may  have 
been  done  lor  the  benefit  ol  the  present  defendant,  or  ior  both  parties; 
but   this   would    not    authorize   the  sheriff  to   make  a  special  claim, 
irrespective  of  an  express  promise  to  pay.     The  sherit}  would,  ordi- 
narly,  be  supposed  to  be  compensated  for  his  trouble  and  expense  Iroxn 
the  lees  which  result  in  the  execution,  or  other  fees  accruing  in  the 
progress  of  the  case.     Cases  may  arise  where  this  officer  would  not  get 
.  full  compensation  for  his  trouble  by  anything  provided  for  in  the  lee- 
bill;  yet  this  is  one  ot  the  chances  the  sherift  must  take  in  the  perform- 
ance of  his  duty.     If  it  happens  occasionally  that  he  performs  a  service 
for  which  no  adequate  compensation  is  made,  the  equivalent  is  found  iik 
other  cases  in  which  he  is  amply  provided  lor.     The  petition  does  not 
make  out  a  case. 

Demurrer  sustained. 


•jDis.  JURSIDICTION— CONTEMPT. 

[Special  rerm,  October,  1858.] 

♦Spinning  &  Brown  v.  Ohio  Life  Insurance  and  Trust  Co.  et- 

Ai..,  Assignees,  Etc. 

1.  Jurisdiction  of  a  cause  attaches  upon  the  filing  a  petition  and  issuing  of  the- 

sumtnons. 

2.  Section  78  ol  the  code  refers  solely  to  questions  of  title  in  the  specific  property 

in  controversy,  viz :    "  When  the  summons  has  been  served,  or  publication 
made,  the  action  is  pending  so  as  to  charge  third  persons  with  notice  of  its- 
pendency,  and  while  pending,  no  interest  can  be  acquired  by  third  persons  in 
the  subject  matter  thereof." 

8.  An  action  once  commenced  is  not  abated  by  another  action  being  commenced, 
between  the  same  parties,  in  relation  to  the  same  subject^  in  the  same  or  any 
other  court  of  concurrent  jurisdiction. 

4.  Courts  of  this  state  have  authority  to  punish,  in  a  summary  manner,  any  diso- 

bedience or  resistance  of  any  lawful  writ,  process,  rule,  decree  or  command, 
which  may  have  been  made  and  entered  upon  their  journal. 

5.  A  receiver  is  an  officer  of  the  court  and  his  possession  is  that  of  the  court.     Any 

attempt  to  interfere  with  or  disturb  the  possession  of  the  officer,  directly  ques-- 
tions  the  power  of  the  court  to  appoint  him,  as  well  as  the  right  of  the  court  to 
the  custody  of  the  property ;  and  such  act  subjects  the  disturber  to  attachment 
and  punishment  for  contempt. 

6.  A  suit  is  never  permitted  against  a  receiver  where  the  judgment  would  affect  the- 

custody  of  the  property  sequestrated ;  nor  can  a  creditor  litigate  his  claim  by 
action  against  the  receiver ;  every  such  question  can  be  determined  by  the- 

court,  through  an  intervention,  in  the  pending  litigation. 

■  — _______^ . —  > 

•The  exhibits  are  omitted  from  this  report,  as  they  are  not  necessary  to  a  full 
understanding  of  the  case. — Rep. 

♦Followed,  as  to  jurisdiction  attaching  on  filing  petition  and  service  of  sum- 
mons. Totten  v.  Lawton,  4  Circ.  Dec.  420.  See  also  State  ol  Ohio  v.  Sutton,  6 
Re.  792.  Distinguished  in  filing  petition  and  commencement  of  service  by  publi- 
cation. Longworth  v.  McGraw,  2  C.  S.  C.  479.  Jurisdiction  once  attached  does  not 
abate  by  subsequent  action  in  court  of  concurrent  jurisdiction,  followed  in  In  re 
Estate  of  Henry  Worthington,  4  Dec.  387.  See  also  Bateman  v.  Morris,  7  Dec.  288. 
As  to  power  of  courts  to  punish  for  contempt,  see  Steube  v.  State  of  Ohio,  2  Circ 
Dec.  220. 
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7.  An  injunction  operates  in  personam  only ;  it  does  not  work  a  change  of  posses- 
sion or  entitle  a  party  to  claim  it.  If  two  courts  have  concurrent  jurisdiction,, 
the  one  which  nrst  obtains  possession  of  the  subject  must  adjudicate,  and. 
neither  party  can  be  forced  into  another  jurisdiction. 

On  motion  to  dismiss  for  want  of  jurisdiction.  An  action  brought 
by  Charles  B.  Spinning  and  Charles  Brown,  partners,  as  Spinning  &. 
Brown,  ludgment  creditors  oi  the  Ohio  Lite  Insurance  and  Trust 
Company »  asking  che  appointment  oi  a  receiver  of  the  assets  and  etiects- 
of  said  company. 

The  petition  sets  lorth  that  the  Onio   Life  Insurance  and  Trust 
Company  as  a  corporation  created  by  act  of  the  general  assembly  of  the 
state  of  Ohio,  with  powers  of  a  banking,  trust  and  life  insurance  com- 
pany ;  that  under  its  act  of  incorporation  the  company  had  transacted 
business  for  many  years,  having  its  principal  office  in  the  city  of  Cin- 
cinnati and    agency  in  the  city  o\    New  York;  that    in  the  month  ot 
August,  1857,  it  was  suddenly  discovered  that  the  company  was  and 
had  Deen,  for  some  tim^   previou:*,  greatly    embarrassed    for   want  oi 
means  to  carry  on  its  business,  by  reason  ot  heavy  losses,  principally 
incurred   at  the  New  York  agency,  and  by  reason  of  gross  mismanage- 
ment had  become  and  was  utterly  and  entirely  insolvent;  that  there- 
upon the  company  closed  its  doors;  that  all  its  assets  in  New  York,  to 
a  very  large  amount,  were  seized  under  process  of  foreign  attachments, 
and  a  very   large  number  o\  suits  were  commenced  against  it  in  Ohio; 
that  before  and  at  the  time  of  the  failure  of  said  company,  the  defend- 
ants, Charles  Stetson,  Samuel  Fosdick,  Abraham  M.  Taylor,  John  C. 
Wright,  Clement  Dietrich,  Samuel  J.  Broadwell  and  George  Crawford, 
assignees,  were  members  ot  the  board  ot  trustees,  upon  whom  devolved, 
by  charter,    the    government  of  this  corporation;    and  that  after  said 
tailure,  for  about  a  month,  they,  with  their  co-trustees,  continued  to 
manage  the  aflairs  of  said  company,  and  without  making  a  thorough 
investigation  of  the  condition  oi  the  afiairs  thereof,  or  waiting  for  the 
report  of  a  committee,  discharged  large  debts  of  the  company  in  full,  by 
allowing  them  to  be  used  at  par,  in  payment  of  the  claims  ot  said  com- 
pany against  good  and  responsible  men,  and  by  allowing  solvent  debtors 
ot  the  company  to  purchase  at  a  discount  checks  of  depositors,  and  use 
the  same  at  par  in  payment  ot  their  debts;  that,  in  this  way,  they  dis- 
posed of  by  far  the  greater  portion  of  the  valuable  assets  of  the  company, 
and  being  all,  or  nearly  all,  debtors  of  said  company,  they  paid  their 
own  debts  m  the  same  way;  that  they  conveyed  the  banking  house  and 
other  real  estate  of  the  company  to  the  Merchants'  Bank  oi  Cleveland, 
in  payment  in  full  of  a  large  indebtedness;  that  the^  made  no  provision 
for  the  security  ot  holders  ot  life  insurance  policies,  some  of  whom  had 
been  paying  premiums  lor  twenty-five  years;  that  though  they  were,  by 
rule  ot  the  district  court  ot  the  United   States  for  the  souihern  district 
of  Ohio,  and,  in  pursuance  of  law,  constituted  the  registry  of  that  court, 
and  as  such  had  on  deposit  a  large  sum  ot  money,  they  made  no  provi- 
sion therefor,  nor  for  the  large  sums  which  had  been  deposited  with  them 
by  order  of  this  and  other  courts,  and  by  guardians,  administrators,  exe- 
cutors and  master  commissioners;  that  they  paid  in  full  a  debt  due  to 
the  county  ot   Hapiilton,  for  which  the  said  trustees,  or  some  ot  them, 
were  responsible  as  indorsers  for  said  company ;  and  thus  having  dis- 
posed oi  the  larger  portion  of  the  means  ot  said  company,  the  trustees, 
on  September  22,  L857,  in  the  name  ot  said  company,  made  an  assign- 
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ment  of  the  remaining  assets  and  property  of  said  company  to  the 
defendants.  Stetson,  Fosdick,  Taylor,  Crawford,  Broadwell,  Wright  and 
Dietrich  in  trust,  for  the  equal  benefit  ot  the  creditors,  to  be  reduced  to 
money  and  divided  proportionately  among  said  creditors;  and  the  plain- 
tiffs state  that  thereupon  said  defendants  accepted  said  trust,  and  com- 
menced the  discharge  thereof,  and  have  ever  since  been  professing  to  be 
engaged  therein;  that  more  than  a  year  has  elapsed,  and,  as  yet,  no 
•dividend  has  been  declared  to  the  creditors — no  statement  or  report  made 
to  the  creditors  ot  the  condition  of  the  company  until  within  a  tew 
v^eeks,  and  that  said  report  was  prepared  more  with  reference  to  a  justifi- 
•cation  ot  the  acts  ot  the  defendants  as  trustees,  than  for  the  purpose  of 
informing  the  creditors  as  to  the  condition  of  the  company. 

The  petition  proceeds  to  state  the  grounds  on  which  the^  assign- 
ment was  improper  — the  parties  being  trustees,  some  ol  them,  from 
advanced  age,  wanting  in  the  energy  and  activity  necessary  lor  the 
discharge  of  a  complicated  trust,  and  others  engaged  in  private  occupa- 
tions of  an  absorbing  character.  It  charged  them  with  t^ross  inefficiency, 
and  alleges  that  the  property  is  passing  away  without  benefit  to  any 
one,  and  that  the  entangled  character  of  the  afiairs  of  the  company 
requires  vigorous  and  prompt  action,  and  that  said  trust  should  be 
executed  under  the  direction  of  a  competent  court,  to  whom  resort  can 
be  had  in  case  of  difficulty. 

The  plaintiffs,  (who  are  judgment  creditors,)  allege  that  there  are 
many  creditors  in  this  and  in  other  s'atesand  in  Europe,  for  whose 
benefit,  as  well  as  their  own",  they  bring  this  suit. 

Wherefore  they   ask   for   the   appointment   of  a  receiver,  to  take 
charge  of  the  assets  and  property  of  said  company,  and  that  he  may 
under  direction  of   this  court,  take  charge  of  the  assets,  and  proceed 
with  the  execution  of  said  trust. 

The  petition  was  filed  on  October  14,  1858,  and  on  the  same  day, 
summons  was  issued,  returnable  on  the  twenty-fifth  of  that  month,  and 
was  served  on  all  the  defendants  by  the  sheriff  on  the  twenty-first. 
Notice  of  an  application,  to  be  made  on  October  18,  for  a  receiver  in  the 
cause  was  also  served  in  writing,  at  the  office  of  the  Lite  Insurance  & 
Trust  Co.,  on  Samuel  J.  Broad  well,  chairman  of  the  assignees,  on  the 
day  the  petition  was  tiled.  On  October  It).  1858,  Bell  &  Grant,  a  firm, 
resident  and  doi!:g  business  in  London,  Great  Britain,  filed  their  certain 
bill  in  chancery,  in  the  United  States  circuit  court,  for  the  southern 
district  of  Ohio,  against  the  same  defendants,  and  praying  for  the  same 
remedy  sought  in  the  present  action.  Process  of  subpoena  was  forthwith 
issued  in  that  cause,  and  service  was  made  by  the  marshal,  on  the 
same  day,  on  the  principal  defendant,  and  on  four  ot  the  assignees, 
Stetson,  Taylor,  Wright,  and  Broadwell.  On  the  eighteenth,  Posdick 
was  served,  and  on  the  nineteenth  Dietrich  was  served  with  process. 
Notice  of  an  application  to  be  made  on  the  eighteenth  tor  the  appoint- 
ment of  a  receiver,  by  the  circuit  court,  was  also  served  on  the  sixteenth, 
on  some  of  the  defendants,  and  on  others  on  the  morning  of  the  eight- 
eenth. The  circuit  court,  on  Monday,  October  18,  made  an  order  in 
the  case,  to-wit:  **On  motion  ot  plainttis,  the  court  do  order  that  an 
injunction  issue  to  the  said  trustees  and  said  assignees,  ordering  and 
directing  them  to  stay  further  proceedings  with  respect  to  the  assets  of 
said  corporation,  and  to  hold  the  same  subject  to  the  further  order  ot 
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this   oourt;  and   the   application   for  receiver  is  continued  until  next 
Saturday." 

A  copy  of  this  order  ol  injunction  was  served  by  the  marshal  on 
Pbsdick,  one  of  the  assignees,  at  twenty  minutes  p\st  eleven  o'clock,  A. 
M.  ol  October  18. 

On  Monday,  the  eighteenth,  the  motion  lor  a  receiver  was  submitted 
to  the  superior  court  of  Cincinnati,  and  Nathaniel  Wright,  one  of  the 
assignees,  appeared  in  court  on  behalt  of  himself  and  his  associates,  and 
represented  that  the  defendants  entered  their  appearance  and  submitted 
the  whole  matter  to  the  consideration  of  the  court,  the  assignees  simply 
desiring  an  opportunity  to  controvert  such  allegations  of  the  petition  as 
impeached  the  integrity  of  the  assignees  in  their  action.  Thereupon, 
the  court  made  an  order,  to-wit: 

**And  now  the  plaintiffs  come  and  move  the  court  to  appoint  a 
receiver  in  this  cause,  and  have  given  to  the  deiendants  written  notice 
that  tbis  motion  would  be  made,  and  the  defendants  interposing  no 
objection  to  the  making  the  appointment,  but  reserving  the  right  to 
controvert  the  allegations  in  the  petition,  which  impeach  the^r  integrity^ 
the  court,  Jor  the  purpose  of  preserving  the  property  in  the  hands  of 
the  defendants,  now  appoint  the  sheriii  ot  Hamilton  county,  receiver,  and 
direct  him  to  take  charge  of  said  property,  and  hold  the  same  subject 
to  the  order  ot  this  court,  until  the  court  shall  be  advised  whom  to 
appoint." 

Thereupon,  the  sherift,  on  Octobei  18,  about  halt  past  eleven,  a.  m., 
in  puisuanceot  his  appointment  as  receiver,  took  possession  of  the  prop- 
erty and  assets  of  the  company,  then  in  the  hands  of  the  assignees. 

Frederick  H.  Stageman  was,  by  leave  of  the  court,  made  a  party  to 
the  proceeding,  by  reason  of  his  interest  as  a  judgment  creditor  ot  the 
trust  company;  and,  thereupon,  he  files  his  answer,  setting  up  the  facts 
relating  to  the  proceedings  of  the  United  States  circuit  court  in  the 
matter  of  Bell  &  Grant,  and  asks  the  court,  by  reason  of  such  proceed- 
ings, to  dismiss  the  proceedings  in  this  court  as  not  within  the  luris- 
dictibn  of  the  court. 

Mills  &  Hoadly,  for  plaintiffs,  submitted  the  following  points: 

1.  The  commencement  of  a  suit  is  the  filing  ot  the  petitiop  and 
issuing  of  process.  Code,  Sec.  55  [Sec.  5035,  Rev.  Stat.].  This  is  so 
between  the  parties.  But  as  to  conflicting  titles  acquired  by  third 
parties,  there  is  no  lU  pendens  until  service  ot  process  is  complete.  The 
issuing  of  process  commences  the  suit  between  the  parties  and  those 
they  represent,  for  every  material  purpose.  For  example,  so  as  to  stop 
the  running  of  the  statute  of  limitations;  and  the  service  of  process  con- 
stitutes a  lis  pendens  as  to  the  private  rights  of  third  parties,  only  because 
public  policy  requires  that  protection  should  be  given  to  those  dealing 
in  ic:norance  with  persons  not  served,  and  because,  alter  service,  the 
like  policy  charges  all  with  notice,  to  prevent  multiplication  suits  and 
protracted  litigation^  But  the  rule  of  lis  pendens  only  applies  to  conflict- 
ing * 'titles"  of  '*third  persons,"  not  to  parties  and  those  they  represent. 

2.  But  in  cases  of  conflict  of  jurisdiction  between  courts,  like  the 
one  at  bar,  no  private  right  is  involved,  no  conflicting  title  has  been 
acquired.  The  party  loses  no  right:  he  is  only  remitted  for  his  remedy 
to  another  forum. 

What  is  jurisdiction?  It  is  *'the  power  to  hear  and  determine." 
As  soon  as  a  court  in  a  cause  acquires  "the  power  to  hear  and  deter- 
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mine*'  any  controversy^  or  any  part  of  /^^controversy,  it  has  acquired 
jurisdiction  of  the  cause.  Sheldon  v.  Newton,  3  Ohio  St.  494;  Gngnon 
V.  Astor,  43  U.  S.  (2  How.}  319,  338.  In  ordinary  civil  actions,  in per^ 
sonaiUy  jurisdiction  is  acquired  by  the  service  ot  process.  Until  such 
service,  there  is  no  * 'power  to  hear  and  determine"  any  question  in  the 
cause. 

In  actions  purely  in  rem,  jurisdiction  is  acquired  by  seizure.  Thus, 
in  admiralty,  seizure  gives  jurisdiction,  though  the  monition  be  not 
served,  or  notice  given  till  afterward. 

There  is  a  class  of  cases  partly  in  personam,  partly  in  rem,  as  attach* 
ment  cases.  There  jurisdiction  is  acquired  by  seizure.  Paine  v.  Moore- 
land,  15  Ohio,  435.  And  in  such  a  case,  after  seizure,  and  before  seiv- 
ice,  no  subsequent  attachment,  with  a  prior  service,  can  gain  priority. 

There  remains  still  another  class  of  cases  which  have  some  of  the 
features  of  actions  in  rem  and  in  personam.  These  are  actions  for 
injunctions  and  actions  tor  the  appointment  of  receivers. 

In  these  cases  jurisdiction  is  acquired  by  the  filing  oi  the  bill  or 
petition;  tor,  as  soon  as  that  is  done,  before  process  issued  or  served, 
the  court  can  ''hear  and  determine"  an  application  lor  provisional  injunc- 
tion or  temporary  receiver.  No  notice,  even,  is  necessary  to  give  juris- 
diction.    The  court  may  act  without  it. 

Having  acquired  jurisdiction  by  the  filing  of  the  petition,  for  these 
purposes,  a  court  will  not  let  go,  even  if  subsequently  another  petition 
is  filed  and  process  first  served. 

For  the  issue  xsjurisdiciio  veinon,  and  the  averment  of  **no  jurisdic- 
tion'" is  negative  when  it  is  shown  that  the  court  has  ever  had  any 
power  to  act  in  the  cause;  and  having  upon  petition  filed,  even  without 
notice,  acquired  the  power  to  act,  at  least,  provisionally  in  such  cases, 
jurisdiction  is  shown.  It  matters  not  when  the  jurisdiction  is  exercised, 
the  question  is,  when  did  it  attach.  Otherwise,  even  after  a  receiver 
appointed,  and  possession  taken  by  him,  or  an  injunction  gtanted,  the 
action  of  the  court  may  be  ousted  by  a  subsequent  suit  in  which  the 
summons  happens  to  be  served  first.  So,  too,  ii  such  be  not  the  rule,  a 
receiver  appointed  before  service  is  a  trespasser.  This  absurd  result 
follows  upon  forgetting  that  the  question  is  not  as  to  lis  pendens,  or  as  to 
the  statute  of  limitations,  but  of  jurisdiction.  When  jurisdiction  is 
once  acquirM  in  any  case,  it  relates  to  the  commencement  of  the  suit. 
Shelby  v.  Bacon,  51  U.  S.  (10  How.)  56,  t)5;  Hayden  v.  Bucklin,  9  Pai. 
Ch.  512;  Wiswall  v.  Sampson,  55  U.  S.  (14  How.)  52,  66;  Peale  v. 
Phipps,  lb.  368. 

3.  Lis  pendens  is  a  substitute  for  notice.  Judge  McLean  calls  it 
"constructive  notice.*'     Games  v.  Dunn,  39  U.  S.  (14  Pet.)  322,  338. 

It  does  not  in  any  way  affect  the  question  of  jurisdiction  whether 
there  is  a  lis  pendens  or  not. 

Actual  notice  being  shown,  the  necessity  for  resorting  to  construc- 
tive notice  is  dispensed  with.  If  Bell  and  Grant,  before  they  tiled 
their  bill,  knew  of  the  filing  of  this  petition  by  Spinning  and  Brown, 
they  could  not  acquire  any  rights  by  filing  their  bill.  For  the  rule  is  to 
protect  the  ignorant  and  unwary,  and  not  the  notified.  16  Ves.,  Jr.  419; 
and  notice  to  the  trustees  is  notice  to  them. 

4.  But  in  this  case  there  is  not  even  the  objection  of  ** lis  pendens.** 
For  there  is  no  new  *'title"  acquired,  nor  are  there  any  **third  persons" 
concerned.     For  the  trustees  represent  ail  the  creditors,  and  this  peti- 
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tion  is  filed  on  behalt  ol  all  the  creditors,  and  it  must  follow  that  ^ell 
and  Grant  have  been  parties  here  from  the  commencement  of  the  suit. 
Back  V.  Pennybacker,  4  Leigh,  5.  If  this  is  not  so,  then  Spinnihg  and 
Brown  are  not  parties  to  the  cause  in  the  federal  court,  and  the  plea  of 
another  action  pending  must  fail. 

5.  Nor  can  the  controversies  between  the  parties  to  this  cause  be 
determined  by  the  federal  courts,  because  they  are  all  citizens  and  resi- 
dents of  Ohio.  There  is,  and  can  be,  under  the  constitution,  no  juris- 
diction in  the  federal  court  of  the  question  vexed  between  citizens  ot 
Ohio  and  the  assignees. 

6.  In  cases  of  joint  action,  as  where  trusts  are  involved,  there  is 
no  iis  pendens  until  service  is  complete  on  all  the  defecdants.  Any  third 
pesson  may  safely,  before  notice  and  before  process  served,  deal  with  a 
defendant  who  is  not  served.  Herndon  v.  Ridgway,  58  U.  S.  (17  How.) 
424. 

7.  In  the  case  at  bar  the  till  was  filed  on  Thursday,  October  14, 
and  notice  of  the  proposed  application  tor  a  receiver  given  to  the 
defendants;  on  Friday  they  procured  a  copy  of  the  bill;  on  Saturday 
they  were  served  with  subpoenas  as  witnesses  in  the  cause;  on  Monday 
they  appeared  in  open  court  in  the  cause,  and  in  person  and  by  counsel 
assented  to  the  entry  which  was  made.  As  to  the  date  of  service  of 
process,  witnesses  must  be  examined.  The  sherill  obtained  possession 
before  service  upon  any  of  the  assignees  of  the  notice  of  injunction; 
and,  certainly,  belore  service  upon  more  thau  one,  it  there  is  doubt  so 
far.  So  that  jurisdiction  has  been  closely  followed  up,  no  negligence  is 
shown. 

8.  The  injunction  ot  the  federal  court  does  not  operate.  One 
court  ot  concurrent  lurisdiction  can  not  enjoin  tlje  action  ol  another. 
Merrill  v.  Uke,  16  Ohio,  373,  403. 

9.  The  possession  of  the  sheriff  is  that  ot  the  court.  If  it  is 
objected  that  he  has  given  no  bond  as  receiver,  the  answer  is  that  it 
was  waived,  as  this  court  has  often  decided,  it  can  be  waived.  This 
objection,  as  Judge  Gbolson  properly  remarked  on  Monday,  does  not 
go  to  the  jurisdiction,  but  can  only  be  used  as  the  predicate  lor  a 
motion  to  require  a  bond. 

10.  Public  policy  will  not  allow  a  court  to  date  the  commencement 
ol  a  suit  later  than  the  issuing  of  process.  For  the  state  undertakes  to 
make  service,  and  she  can  not  give  preferences  by  the  date  of  her  action. 
In  states  like  Connecticut  and  New  York,  (under  their  code),  where  a 
contrary  rule  prevails,  the  service  is  not  made  by  the  state,  but  by  the 
parties.  So  it  was  in  Ohio  in  ejectment  cases  formerly;  but  now  all 
suits  be^in  the  moment  the  action  ol  the  state  is  involved. 

E.  A.  Thompson,  lor  Frederick  H.  Stageman,  a  judgment  creditor, 
argued  in  reply : 

1.  It  is  claimed  that  the  filing  of  the  petition,  and  issuing  ot  the 
summons,  is  a  **suit  in  court,"  and  that  Sec.  65  ol  the  code  sustains 
this  position.  That  section  merely  points  out  the  manner  ot  commenc- 
ing a  suit — the  modus  operandi  ot  getting  into  court — the  mere  machinery 
or  mechanical  labor.  A  similar  provision  is  contained  in  the  statutes 
of  nearly  every  state,  and  Ohio  had  a  similar  one  belore  the  code;  yet, 
at  that  time,  to  constitute  a  suit  in  court,  it  was  necessary,  not  only  to 
have  the  bill  filed  and  process  issued,  but  it  must  also  be  served. 
Bennet  v.   Williams,  6  Ohio,  461,   463;  4  Conn.  149;  22  Ala.  145;  15 
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Ala.  232;  26  Miss.  391.     A  delendant  not  served  is  not  a  party  to  the 
suit, 

2.  But  it  the  filing  of  the  petition  and  issuing  ot  the  summons  is 
in  all  cases  the  commencement  of  the  action,  as  is  claimed  under  the 
55th  section  ot  the  code,  what  could  have  been  the  object  of  the  20th 
section?  [Sec.  4987 --88  Rev.  Stat.]  That  section  provides  that  an  action 
shall  be  deemed  commenced,  so  as  to  prevent  the  statute  of  limitations 
from  being  pleaded,  at  the  date  of  the  summons;  but  if  a// actions  are 
deemed  commenced  upon  filing  the  petition  and  issuing  the  summons 
as  is  claimed  to  be  the  construction  ot  the  55lh  section,  there  surely  is 
no  need  of  section  20.  The  tact  that  the  legislature  deemed  it  necessary 
to  incorporate  this  section  in  the  code,  proves  that  my  construction  of 
section  55  is  correct — the  exception  proves  the  rule.  The  legislature 
plainly  intended  that  process  should  be  served  before  a  suit  could  be 
pending.     Sec.  78  [Sec.  5045,  Rev.  Stat.]. 

3.  Suppose  the  assignees  or  trustees  desire  to  prevent  a  prosecu- 
tion in  this  case,  which  is  claimed  to  be  the  case,  all  they  have  to  do 
is  to  procure  some  one  to  file  a  petition  and  issue  a  writ  against  them — 
no  service  need  be  had— the  suit  being  entirely  unier  their  control,  can 
remain  any  length  ol  time  with  process  not  served,  and  yet,  while 
this  suit  remains,  no  other  creditor  can  institute  proceedings. 
Gholson,  J. 

In  this  case  an  objection  has  been  made  to  the  iurisdiction  of  the 
court  upon  the  ground  that  another  court,  the  circuit  court  ot  the  United 
States,  has  obtained  prior  jurisdiction  ol  the  subject-matter  in  contro- 
versy. '*When  different  courts  have  concurrent  jurisdiction,  the  une 
before  whom  proceedings  may  be  first  had,  and  whose  jurisdiction  first 
attaches,  must,  neqjissarily,  have  authority  paramount  to  the  other 
courts;  or,  rather,  the  action  first  commenced  shall  not  be  abated  by  an 
action  commenced  between  the  same  parties,  in  relation  to  the  same 
subject,  in  the  same  or  any  other  .court.'*  Stearns  v.  Stearns,  16  Mass. 
167,  171.  It  has  been  said  by  our  Supreme  Court  that  ** after  one  court 
ot  chancery  has  obtained  rightful  jurisdiction  over  a  subject,  another 
court  of  chancery,  of  only  equal  authority,  should  not  exert  juris- 
diction over  the  same  matter;  but  whenever  the  tact  is  shown,  by 
competent  evidence,  should  dismiss  the  bill.'*  Pngh  v.  Brown,  19 
Ohio,  202,  211. 

The  test  of  the  jurisdiction  of  a  court  has  been  said  to  be  the  right 
to  begin  the  inquiry.  When  a  court  has  jurisdiction  of  the  subject 
matter  and  of  the  parties,  the  bringing  a  suit  or  action  in  that  court  must 
be  regarded  as  the  beginning  of  the  inquiry  into  the  matter  in  contro- 
versy. From  that  time  the  jurisdiction  ot  the  court  attaches.  In  what 
manner  an  action  shall  be  commenced,  must  depend  upon  the  law  regu- 
lating the  practice  and  proceedings  of  the  particular  court. 

The  practice  and  proceedings  in  the  courts  of  Ohio  are  regulated 
by  a  code  of  civil  procedure,  and  it  would  certainly  be  strange  if  that 
code  had  omitted  to  provide  for  a  matter  so  important  as  the  com- 
mencement of  an  action.  It  contains  this  provision:  ** A  civil  action 
must  be  commenced  by  filing  in  the  office  of  the  clerk  ot  the  proper 
court,  a  petition,  and  causing  a  summons  to  be  issued  thereon."  Sec. 
55.  Certainly,  nothing  less  will  suffice,  and  had  anything  more  been 
required,  it  is  reasonable  to  suppose  it  would  have  been  expressed.  On 
the  contrary,  we  are  told  by  the  code  commissioners  in  their  dotes  that 
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^'Hereafter  there  will  be  but  one  mode  o(  commencing  all  civil  actions:  by 
petition  and  summons."  It  is  true  a  difference  is  made  in  two  specifiea 
instances,  one  wbeie  there  is  question  of  a  bar  by  limitation  ol  time, 
and  one  where  the  title  of  a  third  person  may  be  aUected  by  notice  ol  the 
pendency  ol  an  action.  The  making  these  exceptions  strongly  tends 
to  show  that  for  other  and  ordinary  purposes  the  filing  a  petition  and 
causing  a  summons  to  issue  thereon,  is  the  commencement  ol  an  action 
in  the  courts  of  this  state. 

There  is  a  strong  negative  evidence  that  the  issuing,  and  not  the 
service,  of  a  summons  was  intended  by  the  framers  ot  the  code  to  be 
the  commencement  ot  an  action  under  our  system  ot  practice.  The 
historical  origin  ol  laws  is  always  a  proper  matter  to  be  regarded  in  any 
question  of  interpretation  or  construction.  The  connection  between  the 
code  ot  New  York  and  the  code  of  Ohio,  and  that  many  portions  of  the 
former  were  borrow^ed  in  framing  the  latter,  is  well  known.  The  section 
ol  the  New  York  code,  which  precisely  corresponds  in  position  with 
Sec.  55,  ot  our  code,  both  beginning  the  title  ** Manner  of  Commencing 
Civil  Actions,"  is  as  follows:  Sec.  127,  *'civil  actions  in  the  courts  ot 
record  ot  this  state  shall  be  commenced  by  the  service  of  a  summons." 
It  is  difficult  to  believe  that  this  leading  and  important  section  of  the 
New  York  code  escaped  the  attention  oi  those  who  framed  our  code;  and 
its  prominent  position  in  that  code  strengthens  the  conviction  that,  had 
it  been  intended  to  adopt,  as  law  in  this  state,  any  such  provision,  it 
would  have  been  expressed  in  direct  terms. 

We  have  also  the  right  to  suppose  that  our  codifiers  and  legislators 
were  aware  of  the  previous  state  of  the  law  in  New  York,  and  that  such 
a  requisite  for  the  commencement  oi  action,  so  as  to  fix  the  time  when 
the  jurisdiction  of  a  court  attached,  and  the  action  was  pending,  had 
been  introduced  into  that  state  by  express  legislation.  To  show  this,  a 
reference  was  only  necessary  to  two  authorities.  In  the  case  ol  Car- 
penter V.  Butterfield,  3  Johns.  Cas.  145  where  the  point  arose  upon  the 
question  of  allowing  a  set-oft,  it  was  held  that  **the  issuing  ol  the  writ 
in  a  cause  is,  as  to  every  material  purpose  whatever,  the  commencement 
of  the  action;"  and  in  the  case  ot  Hayden  v.  Bucklin,  9  Pai.  Ch.  512,  it 
was  said,  in  substance,  that  **a  suit  in  equity,  as  against  the  defendant, 
was  considered  as  commenced  from  the  tests  ot  the  subpoena,  as  in  case 
of  suits  at  law  commenced  by  original  writs." 

We  are  also  bound  to  suppose  that  our  legislators  were  acquainted 
with  the  previous  law  on  this  subject,  both  in  the  country  trom  which 
we  derive  our  common  law  and  in  this  country.  A  very  limited 
acquaintance  with  that  law  would  show  the  infinite  importance  of  giv- 
ing parties  clear  and  precise  information  upon  such  a  subject;  and,  par- 
ticularly, so  important  a  step  as  the  actual  service  of  process,  if  it  had 
been  required,  to  give  the  court  jurisdiction  of  the  subject-matter,  and 
the  plaintiff  a  standing  in  court,  from  which  he  might  safely  proceed, 
should  have  been  made  a  matter  for  express  direction. 

That  the  emanation  of  process — the  date  or  teste  of  the  writ — has 
been  regarded  in  England  as  the  commencement  of  an  action,  is  clearly 
shown  by  all  the  works  on  practice  and  pleadings.  The  writ  is  said 
by  Blackstone  to  be  **the  beginning  or  foundation  of  the  suit. "  3  Blackst. 
272.  In  the  United  States  it  has  been  the  general  rule,  in  those  states 
whose  practice  on  the  subject  has  been  in  analogy  with  that  of  England, 
to  regard  the  issuing  or  suing  out  the  writ  as  the  commencement  of 
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action.  This  is  clearly  shown  in  the  two  cases  before  cited  and  will 
appear  from  others,  a  collection  of  some  of  which  may  'be  found  in  a  note 
to  the  first  case,  and  also  in  1  Chitty  Pleadings,  2t)0,  note  4,  ed.  1851. 
The  only  exception  appears  to  be  in  the  state  of  Connecticut,  founded 
upon  an  early  case,  decided  without  any  reason  being  assigned  (Clark 
V.  Helms,  1  Root,  486,)  and  afterward  followed  as  a  precedent,  which 
had  settled  the  practice  in  the  state  without  reterence  to  the  practice  in 
England  or  other  states.     Jencks  v.  Phelps,  4  Conn.  149. 

I  have  preferred  to  examine  the  question,  when  an  action  is  com- 
menced, as  one  of  construction;  for  I  am  not  willing  to  admit  that  its 
determination  has  been  omitted  in  our  code.  Considered  in  this  view, 
1  have  no  hesitation  in  coming  to  the  conclusion  that  the  filing  a  peti- 
tion and  causing  a  summons  to  issue,  is  lor  all  purposes  as  to  which  a 
contrary  intention  is  not  expressed,  the  commencement  ot  an  action. 

The  action,  in  this  case,  was  commenced  in  that  manner,  on  October 
14,  1858.  It  is  not  claimed  that  any  step  whatever  was  taken  in  the 
circuit  court  of  the  United  States,  previous  to  the  sixteenth  of  the  same 
month.  Does  the  action  ot  the  circuit  court  ot  the  United  States,  oa 
that  day,  or  afterward,  come  within  any  ot  the  exceptions  ?  If  so,  it 
must  be  pointed  out  and  clearly  shown.  It  has  only  been  claimed  as  to 
the  exception  in  Sec.  78  ot  our  code,  which  provides  that  '*when  the 
summons  has  been  served,  or  publication  made,  the  action  is  pending 
so  as  to  charge  third  persons  with  notice  ot  its  pendency,  and  while 
pending  no  interest  can  be  acquired  by  third  persons  in  the  subject 
matter  thereot.*' 

If  there  be  before  me  any  question  ot  conflict  of  jurisdiction,  it  can 
only  proceed  from  circumstances  which  may  be  explained  in  a  few  words. 
The  Ohio  Life  Insurance  and  Trust  Company,  an  insolvent  corporation, 
which  has  made  an  assignment  in  trust  for  its  creditors,  had  certain 
assets,  which  have  been  in  the  hands  of  the  assignees,  and  upon  which 
assets  the  creditors  of  the  company  have  a  claim  for  the  payment  of 
their  respective  demands.  A  collection  and  distribution  may  be  made 
by  the  assignees  appointed  by  the  parties,  or  by  a  receiver  or  a  substi- 
tuted trustee  or  assignee,  appointed  by  a  court  of  competent  jurisdiction. 
Under  the  laws  of  Ohio,  there  being  numerous  ci editors  of  the  trust 
company,  any  one  creditor  may  sue  in  t>elialf  ot  all,  and  in  a  suit  so 
brought,  the  court  would  have  jurisdiction  to  administer  the  trust  by 
causing  the  assets  to  be  realized,  and  the  claims  of  the  creditors  to  be 
liquidated,  so  far  as  the  fund  would  permit.  Now,  assuming  that  the 
circuit  court  of  the  United  States  would  have  a  like  jurisdiction  con- 
current with  the  state  courts,  and  that  a  foreign  creditor  might  elect  to 
sue  in  that  court,  he  could  only  do  so  in  the  same  way,  that  is,  by  suing 
on  behalt  or  for  the  benefit  of  the  other  creditors,  so  as  to  give  them 
their  proper  share  of  the  assets.  It  being  in  the  power,  then,  ot  either  a 
domestic  creditor,  or  a  foreign  creditor,  to  bring  the  subject  matter  into 
court,  to  be  administered  for  the  benefit  ot  all  creditors,  the  only  ques- 
tion seems  be  whether  this  power  to  bring  an  action  comes  within  the 
meaning  of  the  section  of  the  code.  The  very  statement  of  the  propo- 
sition demonstrates  that  it  does  not. 

The  exception  only  applies  in  favor  of  third  persons,  and  upon  the 
point  of  notice.  Third  persons  are  not  to  be  regarded  as  having  notice  ot 
the  pendency  of  a  suit,  so  as  to  prevent  their  acquiring  an  interest  in 
the  subject-matter,  as  against  the  plaintifl's  title,  until  the  summons  has 
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been  served,  or  publication  made.  The  exception  is  obviously  limited  to 
the  cases  in  which  the  plaintill  is  asserting  a  title  to  ^ome  speci  &c  property » 
with  which  title  that  of  third  persons  ccme^  in  conflict.  The  exception 
can  have  no  possible  application  with  the  case  of  a  conflict  of  jurisdic- 
tioQ,  bat  is  clearly  intended  to  apply  to  cases  oi  a  conflict  of  title. 
There  are  here  no  third  persons  in  the  sense  of  that  section.  There  can 
be  no  question  of  notice,  or  of  the  effect  oi  notice.  There  is  no  dispute 
as  to  title.  The  plaintiffs  in  this  case,  and  the  plaintiffs  in  the  case 
before  the  circuit  court  in  reference  to  any  question  of  title,  stand  upon 
the  same  footing.  No  one  of  the  creditors,  whether  suing  in  that  court 
or  in  this,  can  have  any  preference  which  the  pendency  oi  an  action  can 
affect.  In  other  words,  the  mere  right  to  bring  a  suit  in  behalf  of  other 
creditors,,  is  not  an  interest  in  the  subject-matter  of  another  suit  of  a  like 
kind,  and  certainly  not  an  interest  acquired  with  reference  to  the  pen- 
dency of  such  a  suit;  and  yet  it  would  appear  that  only  upon  a  ground 
so  unfounded,  could  a  claim,  that  the  exception  of  Sec.  78  applies  to  this 
case,  be  sustained. 

I  feel  no  doubt,  therefore,  upon  the  general  ground  of  the  construc- 
tion of  our  code,  that  this  action  for  the  purpose  of  giving  the  court  jur- 
isdiction, was  commenced  on  October  14,  1858;  but  there  are  one  or 
two  other  consideration  to  whch  it  is  proper  I  should  briefly  advert. 

I  do  not  wish  to  be  understood  as  claiming  that  jurisdiction  to  decide 
a  case  and  bind  the  rights  and  interests  of  parties,  exists  until  they  have 
had  opportunity  of  being  heard,  and  for  that  purpose  have  been  served 
with  process.  There  is  a  manifest  distinction  between  the  vesting  of 
power  aad  its  exercise.  The  time  a  power  is  vested  and  the  time  a 
power  is  exercised  may  be  distinguished.  The  time  at  which  a  power  to 
act  upon  a  particular  subject-matter  began,  may  be  fixed  at  one  period — 
the  time  when  there  is  an  exercise  of  the  power,  at  another  and  subse- 
quent period.  What  may  be  required  for  the  one  purpose,  and  to  the 
exclusion  of  any  other  authority,  may  not  be  sufficient  for  the  other. 

There  are  certain  steps  which  are  taken  by  courts,  and  which  are 
regarded  as  an  exercise  of  power  and  jurisdiction,  which  are  not  a  final 
decision  upon  the  rights  of  parties,  and  have  never,  under  any  system, 
been  supposed  to  require  a  regular  service  of  process  in  the  case.  That 
our  code  does  not  require  a  service  of  process  to  authorize  the  granting 
an  in  jtmction  or  the  appointment  of  a  receiver  has  never  been  questioned. 
It  is  clearly  shown  by  the  terms  of  the  code.  When  does  the  power  of 
a  court,  efiectually  to  exercise  such  a  power,  begin  ?  When  is  the  power 
so  vested  that  any  action  of  the  court  can  not  be  defeated  by  the  action  of 
another  tribunal,  or,  rather,  by  parties  who  may  choose  to  use  its  process 
for  that  purpose?  Is  a  judge  who  is  proceedng  upon  a  petition  filed  to 
determine  whether  he  will  grant  an  injtmction  or  appoint  a  receiver,  to 
stop  short,  and  suspend  the  exercise  of  his  power,  upon  being  informed 
that  another  action  has  been  brought  which  afiects  the  same  subject- 
matter,  and  service  of  process  made  during  the  time  he  has  had  the  case 
tmder  consideration  ?  Is  the  jurisdiction  of  the  judge  to  depend  upon  the 
haste  with  which  he  may  hear  the  application,  and  render  bis  decision  ? 
It  appears  in  this  case  that,  on  October  14,  1858,  the  petition  was 
filed  and  the  summons  issued.  On  the  same  day,  with  a  view  of  invoking 
the  power  of  this  court  to  appoint  a  receiver,  notice  in  the  ordinary 
mode  of  an  application  to  be  made  for  that  purpose,  on  Monday,  October 
18th,  the  regular  motion  day  of  the  court,  was  served  on  the  parties.     A 
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copy  ot  the  petition  was  obtained  by  the  defendants  on  the  next  day, 
and  counsel  authorized  to  appear.  On  Monday,  the  motion  is  regularly 
called,  and  the  plaintiffs  and  defendants,  being  represented  in  court,  is 
argued  and  decided,  and  an  order  made  appointing  a  receiver.  In  the 
meantime,  on  Saturday,  October  16,  other  patties  having  an  interest 
in  the  same  matter,  and  desiring  the  appointment  of  a  receiver,  to  take 
charge  of  the  same  property,  bring  a  suit  in  the  circuit  court  of  the 
United  Satates,  by  issuing  process  and  obtaining  a  service  on  some  of 
the  defendants  during  that  day,  and  give  a  notice  ot  an  intention  to 
apply  for  an  injunction  and  Receiver,  on  Monday,  October  18.  On  that 
day  the  circuit  court  of  the  United  States,  or,  rather,  the  judges  ot  that 
court,  grant  an  injunction  restraining  the  defendants  from  any  disposi- 
tion of  the  property,  but  do  not  appoint  a  receiver,  which  order  ol  the 
judges,  in  point  of  time,  to  the  extent,  perhaps,  of  thirty  minutes^ 
preceded  the  order  in  this  court. 

Upon  this  statement  ot  the  position  of  the  cases,  I  am  not  willing 
to  admit  that,  independent  of  the  question  already  considered  as  to  the 
attaching  of  jurisdiction  by  commencing  an  action  according  to  Sec.  55, 
of  our  code,  it  was  competent  either  for  the  parties,  either  by  haste  in 
obtaining  service  ot  process  in  the  case  in  the  United  States  couit,  or 
for  that  court,  by  its  decision  ot  the  motion  tor  an  injunction,  to  inter- 
fere with  or  prevent  the  exercise  ot  the  power  ot  this  court.  I  feel 
bound  to  regard  the  power  ot  this  court  to  proceed  with  a  motion 
brought  before  it,  as  not  dependent  on  the  state  oi  the  case  at  the  time 
the  decision  is  rendered. 

The  true  test  on  the  subject  is  the  beginning  of  the  inquiry,  not  its 
termination.  Nor  can  I  admit  that  parties  who  are  proceeding  in  the 
ordinary  and  regular  mode,  after  a  petition  has  been  tiled  and  a  sum- 
mons issued,  to  obtain  the  action  of  the  court  upon  a  motion  for  tne 
appointment  of  a  receiver,  are  to  be  defeated  in  their  object  by  the  acts 
ol  other  persons,  subsequently  taken  in  another  tribunal.  The  only 
mode  in  wnich  such  acts  could  possibly  be  made  effectual,  would 
be  by  an  actual  possession  ot  the  subjpct-matter.  There  is  certainly  no 
principle  of  comity  which  requires  the  parties  and  the  court  first  begin- 
ning the  inquiry  in  the  ordinary  mode  to  give  way.  An  inquiry  thus 
commenced  in  this  court,  can  not.  in  my  humble  judgment,  te  stayed 
by  any  proceeding  in  the  circuit  court  of  the  United  States.  Certainly, 
an  injunction,  which  only  aflects  the  parties  personally,  can  not  have 
such  an  effect.  The  courts  of  the  United  States  can  not  issue  **  an 
injunction  to  stay  proceedings  in  any  court  of  a  state.*'  Taylor  v. 
Carryl,  61  U.  S.  (20  How.)  583.  697. 

It  is  only  upon  the  principle,*  with  a  statement  of  which  I  be/an, 
that  it  would  be  the  duty  of  this  court  to  stay  its  proceeding  in  this  case. 
We  must  be  satisfied  that  an  action  was  tirst  commenced,  that  jurisdic- 
tion first  attached  in  the  circuit  court  of  the  United  States.  We  have 
the  right  to  know  and  feel  competent  to  decide,  when  an  action  was 
commenced  in  this  court,  so  as  to  give  it  jurisdiction.  It  is  a  matter, 
we  think,  which  must  be  governed  by  the  laws  ot  Ohio.  Upon  a  con- 
struction of  the  law,  we  think  the  jurisdiction  ol  this  court  attached 
on  October  14,  1858,  and  we  are  treed  from  any  necessity  of  deciding 
when  and  how  the  circuit  court  of  the  United  States  obtained  jurisdic- 
tion, as  none  is  claimed  before  that  day. 
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In  conclusion,  using  the  language  of  another  upon  a  similar 
oocasion,  while  the  maxim,  that  he  is  a  good  judge  who  enlarges  the 
jurisdiction  of  his  court,  is  one  to  which  it  is  not  sale  to  subscribe,  yet  it 
may  be  said,  that  it  is  ''the  duty  oi  all  courts  to  guard  against  any 
encroachments  upon  their  rights.*'  Hartshorne  v.  Sleght,  3  Johns.  554, 
5()1.  And  in  the  language  of  the  Supreme  Court  ot  the  United  States, 
Hyde  v.  Stone,  61  U.  S.  (20  How.)  170,  175,  it  may  be  added,  the  courts 
ol  Ohio,  no  less  than  the  courts  of  the  United  States,  ''are  bound  to 
proceed  to  judgment  in  every  case  to  which  their  jurisdiction  extends. 
They  can  not  abdicate  their  authority  or  duty  in  any  case  in  favor 
of  another  jurisdiction.  *' 

The  objection  taken  to  the  jurisdiction  of  the  court  wU  be  overruled- 

In  Matter  of  Contrmpt. 

Special  Term. — On  motion  ior  rule  to  show  cause,  etc.,  against 
James  P.  Kilbreth,  receiver,  apponted  by  the  United  Stales  circuit  court 
and  Nathaniel  C.  McLean,  his  attorney. 

At  ihe  November  term.  1858,  the  court  made  an  order,  to-wit: 

"Xhe  sheritt  oi  Hamilton  county,  Richard  Mathers,  Esq.,  who  has 
heretofore  been  appointed  by  this  court,  receiver  of  the  assets  and  prop- 
erty ot  the  Ohio  Life  Insurance  and  Trust  Company,  aioresaid,  and  has 
now  the  possession  and  custody  thereol,  under  his  appointment,  now 
comes  into  court  and  makes  his  report  in  writing,  by  which  it  appears 
that,  on  Saturday,  October  30,  last,  James  P.  Kilbreth,  claiming  to  have, 
been  appointed  receiver  ot  said  company,  under  the  authority  ot  the 
circuit  court  of  the  United  States,  in  the  seventh  circuit  and  southern 
district  of  Ohio,  demanded  oi  said  Mathers  the  custody  and  control  of 
said  assets  and  property,  which  he,  said  Mathers,  then  and  there  refused 
to  deliver  to  him;  and  afterward,  to-wit,  on  the  first  day  of  November, 
inst.,  the  said  Kilbreth,  through  the  instrumentality  and  by  the  assist- 
ance ol  Nathaniel  C.  McLean,  well  knowing  ot  the  appointment  of  said 
Mathers  by  this  court,  and  his  right  to  act  as  receiver  in  this  cause, 
have  caused  to  be  issued  from  said  circuit  court  of  tne  United  States 
aioresaid,  and  served  upon  said  Mathers,  rule  to  show  cause  why  he 
should  not  be  attached  lor  a  contempt  of  said  court,  for  not  delivering  up 
said  assets  and  property  aforesaid  to  said  Kilbreth;  all  which  is  a 
direct  interference  with,  and  an  attempt  to  control  the  conduct  of  an 
oflScer  ot  this  court.  It  is  now  here  ordered  that  a  rule  to  show  cause 
issue  to  said  James  P.  Kilbreth  and  Nathaniel  C.  McLean,  requiring 
them  to  appear  before  this  court,  sitting  in  special  term,  on  Saturday, 
the  sixth  day  of  November,  inst.,  at  ten  o'clock,  a.  m.,  and  show  cause 
why  they  should  not  severally  be  attached  for  a  contempt  for  interfering 
with  said  Mathers  in  the  discharge  ot  his  duties  as  receiver,  aforesaid.'^ 

And  the  court  made  a  further  order,  to-wit: 

**The  court  orders  that  the  charges  against  said  defendants,  upon 
which  said  rule  is  predicated,  be  stated  in  writing,  and  that  W.  B. 
Caldwell,  Esq.,  and  George  Hoadly,  Esq.,  counselors  of  this  court,  be 
appointed  to  prepare  the  said  charges,  and  when  the  same  are  prepared, 
that  a  copy  bis  forwarded  to  said  defendants.'' 

Thereupon  the  following  charges  and  specifications  were  prepared 
and  filed,  to-wit: 
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CHARGES   AND   SPECIFICATIONS   AGAINST  N.    C    MCLEAN. 

Nathaniel  C.   McLean,  Esq.,  is  charged  with  having  committed 
contempts  oi  this  court,  as  follows: 

Charge  1. — By  misbehavior  as  an  officer  ol  this  court. 

Specification. — In  that,  being  an  attorney  of  this  court,  and  well 
knowing  that  Richard  Mathers  was  a  receiver  ol  this  court,  appointed 
in  this  cause,  and  as  such,  by  order  of  this  court,  had  taken  actual 
possession  of  certain  assets  and  property  lately  owned  by  tHe  Ohio  Life 
Insurance  and  Trust  Company,  and  that  the  same  were,  on  October  30, 
1858,  in  his  custody  as  such  receiver,  and  that,  in  discharge  ol  his  duty 
as  such  receiver,  said  Mathers  had  on  that  day  refused  to  deliver  the 
same  to  oue  James  P.  Kilbreth,  who  then  made  demand  of  the  posses- 
sion thereol  from  him,  said  Killbreth  claiming  to  have  been  before  then 
appointed  a  receiver  ol  the  same  by  the  circuit  court  of  the  United 
States,  lor  the  seventh  circuit  and  southern  district  of  Ohio,  in  the  cause 
of  Bell  V.  Life  Ins.  and  Trust  Co.,  8  O.  F.  D.  614  (1  Biss.  260)  in  said 
court,  pending,  the  said  McLean  well  knowing  that  said  Mathers  had  been 
duly  appointed  as  receiver  aforesaid,  and  was  then  acting  as  such,  did,  on 
November  1,  1858.  move  the  said  circuit  court  that  a  rule  issue  in  said 
cause  against  said  Mathers,  to  show  cause  why  he  should  •not  be 
attached  tor  contempt  because  of  such  retusal  to  deliver  said  assets  and 
property  to  said  Kilbreth,  and  on  November  2,  1858,  did  procure  such 
rule  to  issue  Irom  said  circuit  court,  and  is  now  prosecuting  said  Mathers 
for  a  contempt  of  said  circuit  court,  in  so  relusing  to  deliver  said  assets 
and  property  to  said  Kilbreth. 

Charge  2. — By  resistance  to  the  orders  of  this  court  in  this  cause. 

Specification. — In  that,  well  knowing  that  Richard  Mathers  had 
been  appointed  in  this  cause  receiver  of  certain  assets  and  proprety,  lately 
owned  by  the  Ohio  Life  Insurance  and  Trust  Company,  and  that  an 
order  had  been  entered  in  this  cause,  directing  Lim  to  take  charge  of 
the  same,  and  hold  them  subject  to  the  order  ol  this  court,  and  that,  in 
obedience  to  the  said  order,  he,  said  Mathers,  had  taken  possession  of 
said  assets  and  property,  and  was  then  in  peaceable  possession  thereof, 
he,  said  McLean,  did,  in  disregard  of  and  resistance  to  such  order,  and 
tor  the  purpose  of  destroying  its  effect,  and  preventing  said  Mathers  Irom 
holding  the  same  in  obedience  to  said  order,  m  a  certain  cause  pending  in 
the  circuit  court  of  the  United  States,  for  the  seventh  circuit  and 
southern  district  of  Ohio,  wherein  James  C.  C.  Bell  and  others  were 
complainants,  and  the  Ohio  Life  Insurance  and  Trust  Company  and 
others  were  delendants,  one  James  P.  Kilbreth,  claiming  to  have  been 
appointed  a  receiver  ol  the  same  in  said  cause,  and  having  demanded 
ot  said  Mathers  that  he  deliver  up  possession  thereof  to  said  Kilbreth, 
and  said  Mathers  having  refused,  did  move  said  circuit  court,  on  Novem- 
ber 1,  1858,  that  a  rule  issue  against  said  Mathers  that  he  show  cause 
why  he  should  not  be  attached  for  contempt  in  relusing  to  deliver  the 
possession  ol  the  same  to  said  Kilbreth;  and,  on  November  2,  1858,  did 
procure  the  issuing  and  service  of  said  rule,  and  is  now  prosecuting  said 
Mathers  in  said  circuit  court,  as  for  a  contempt  of  that  court  in  such 
relusal. 
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CHARGE  AND  SPECIFICATIONS  AGAINST  J.    P.    KIX.BRETH. 

James  P.  Kilbreth  is  charged  with  a  contempt  of  this  court,  as 
follows,  to- wit: 

Charge. — Resistance  to  the  orders  of  this  court  in  this  cause. 

Specification. — In  that,  well  knowing  that  Richard  Mathers  had 
been  appointed  by  this  court  a  receiver  ol  certain  assets  and  property 
lately  owned  by  the  Ohio  Liie  Insurance  and  Trust  Company,  in  this 
cause,  and  that  an  order  had  been  entered  directing  him  to  hold  the 
same,  subject  to  the  order  ot  this  court,  and  that,  as  such  receiver,  he 
was  in  possession  ol  said  assets  and  property,  under  said  order,  he  did, 
on  October  HO,  1858,  for  the  purpose  of  resisting  the  carrying  out  of  said 
order  and  destroying  its  etlect,  demand  possession  ot  the  said  assets  and 
property  Irom  said  Mathers,  and  did  then  endeavor  to  procure  said 
Mathers,  in  disregard  of  said  order,  to  deliver  the  same  to  him. 

ANSWER  OP  N.    C.  M*I,EAN. 

N.  C.  McLean  respectfully  represents,  in  the  matter  wherein  he  is 
charged  with  having  committed  contempt  of  this  court:  1.  "By  mis- 
behavior as  an  officer  ot  this  court."  2.  "By  resistance  to  the  orders 
ot  this  court  in  this  cause;"  that  said  charges  are  wholly  without  found- 
ation, and  are  unsustained  by  the  specifications  set  lorth  under  each 
charge;  and,  were  not  the  charges  of  so  serious  a  nature,  he  would 
content  himself  with  this  simple  denial;  but  as,  although  they  are 
entirely  unsustained  by  the  specifications,  yet,  as  they  are  aimed  at  his 
proiessio.ial  standing,  which  he  most  highly  values,  he  deems  it  but 
simple  justice  to  himself  that  the  court  should  be  tully  advised  in  the 
premises,  in  order  that  the  said  charges  may  be  treated  with  the  repre- 
hension they  deserve. 

Respondent  admits  thathe  is  an  attorney  of  this  court,  and,  under 
the  laws,  amenable  for  his  prolessional  conduct  in  any  matter  wherein 
he  acts  as  an  attorney  oi  this  court.  He  further  admits  that  he  has  seen 
a  certified  copy  of  an  order  appointing  the  sheriff  of  Hamilton  counly 
receiver  in  this  cause,  and  that  he  has  been  informed,  and  believes  that 
the  assets  of  the  Ohio  Life  Insurance  and  Trust  Company,  remaining  in 
their  late  banking  house,  had  been  taken  possession  ot  under  said  order, 
prior  to  October  30,  1868,  and  he  further  admits  that  he  knew,  from  the 
report  of  James  P.  Kilbreth,  receiver,  appointed  by  the  circuit  court  of 
the  United  States  lor  the  southern  district  of  Ohio,  in  the  case  of  Bell 
V.  Ohio  Life  Ins.  and  Trust  Co.,  supra,  pending  in  that  court;  that  on 
October  30,  1858,  he  had  demanded  of  Richard  Mathers  the  assets  in 
his  possession  belonging  to  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  that  the  said  Mathers  refused  to  deliver  to  him  the  said 
assets;  and  this  respondent  further  admits  that  he  did  make  a  motion 
to  the  circuit  court  of  the  United  States  lor  the  southern  district  ot  Ohio, 
that  a  rule  issue  against  the  said  Richard  Mathers  and  others,  to  show 
cause  why  they  should  not  be  attached  lor  contempt  in  disobeying  the 
ordeis  of  said  court  before  that  time  made,  in  regard  to  the  assets  ot  the 
said  Ohio  Life  Insurance  and  Trust  Company,  and  that  thereupon  such 
rule  was  issued. 

Your  respondent,  in  admitting  the  knowledge  of  the  tacts,  and  of 
his  action  in  the  premises,  expressly  denies  that  he  acquired  any  ot 
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such  knowledge,  or  took  such  action  in  his  piofessional  capacity  as  an 
attorney  of  the  Superior  Court  ot  Cincinnati,  and  would  now  respect- 
fully show  to  the  court  in  what  manner  and  by  what  authority  he  has 
acted  in  the  premises,  in  order  that  it  may  clearly  appear  how  ground- 
less are  the  charges  made  against  him. 

Your  respondent  represents  that,  by  regular  license,  he  is  a  practic- 
ing attorney  and  counselor  in  the  circuit  court  ot  the  United  States  tor 
the  southern  district  of  Ohio,  and  he  herewith  presents  the  evidence 
thereof,  in  the  certified  copy  from  the  records  ol  said  court,  marked 
exhibit  '*A;  *'  *  and  that  in  his  professional  capacity,  together  with 
Henry  Stanbery,  he  was  retained  by  the  firm  of  Bell  &  Grant,  of  London, 
and  by  them  instructed  to  prosecute  a  claim  which  was  then  in  iudg- 
ment,  in  their  lavor  against  the  Ohio  Life  Insurance  and  Trust  Com- 
pany. Under  their  instructions  a  bill  was  filed  on  the  chancery  side  of 
the  circuit  court  of  the  United  States  for  the  southern  district  of  Ohio, 
wherein  Jas.  C.  C.  Bell,  et  al.  are  complainants,  and  the  Ohio  Life  Insur- 
ance and  Trust  Company  et  al.  are  defendants,  which  bill  was  signed  as 
counsel  by  Henry  Stanberyand  this  respondent,  a  copy  whereof  is  hereto 
attached,  marked  exhibit  ''B." 

Your  respondent  further  shows  that  one  ot  the  prayers  of  said  bill 
was  ior  the  appointment  of  a  receiver  to  take  the  possession  of  the  assets 
of  the  said  defendants,  the  Ohio  Lite  Insurance  and  Trust  Company,  and 
the  granting  a  preliminary  injunction,  and  that  alter  service  of  process  of 
subpoena,  and  notice  of  application  therelor  (the  evidence  oi  both  of 
which  lacts  is  hereto  attached,  marked  exhibit  "C")  the  judges  of  the 
said  circuit  court  ot  the  United  States,  alter  a  hearing,  made  an  order 
granting  an  injunction  restraining  the  defendants  in  said  cause  from,  in 
any  manner,  disposing  ot  said  assets,  and  ordering  them  to  retain  the  * 
possesson  thereof  until  the  further  order  of  the  court;  and  your  respond- 
ent represents  that,  at  the  date  of  said  order,  the  said  assets  of  the  said 
Ohio  Life  Insurance  and  Trust  Company  were  in  the  possession  and 
under  the  control  of  the  defendants  so  ordered  to  retain  them  in  posses- 
sion.    A  copy  of  said  order  is  hereto  attached,  marked  exhibt  **D.*' 

And  your  respondent  further  represents  that  the  said  order  made 
was  prior  to  the  order  of  this  court  appointing  a  receiver,  and  that  the 
said  circuit  court,  prior  to  the  motion  for  the  rule  against  said  Mathers, 
hereinafter  stated,  had  after  full  hearing,  decided  that,  by  means  of  said 
order,  they  had  acquired  exclusive  jursdiction  over  said  assets,  and  this 
respondent  alleges  and  fully  believes  that  said  jurisdiction  was  so  vested 
in  said  circuit  court. 

Your  respondent  further  shows  that,  subsequently,  and  alter  lull 
argument  and  due  deliberation,  the  said  circuit  court    ol    the  United 

States,  on  the day  of  October,  1858,  made  another  order  in  said  cause, 

wherein  they  appointed  James  P.  Kilbreth  receiver,  and  commanded  the 
defendants  and  all  other  persons  to  deliver  to  the  said  Kilbreth,  receiver, 
any  and  all  assets  of  the  said  Ohio  Life  Insurance  arnl  Tru.st  Company 
in  their  possession,  a  copy  of  which  is  hereto  attached,  marked  exhibit 

Your  respondent  further  shows  that  the  said  Kilbreth  qualified  as 
receiver  under  the  order  of  said  court,  as  appears  by  a  certified  copy  from 
the  records  of  said  court,  marked  exhibt  **F.'* 

Your  respondent  further  shows  that  the  said  leceiver,  Kilbreth, 
in  the  performance  of  his  duty,  and  under  the  orders  of  said  court, 
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endeavored  to  get  the  possession  of  said  assets,  and  made  a  demand 
therefor,  among  others,  on  Richard  Mathers,  exhibting  to  him  his,  the 
said  Kiibreth's.  authority  as  receiver  from  the  said  circuit  court  of  the 
United  States;  but  the  said  Richard  Mathers,  refusing  to  obey  the 
order  of  the  said  court,  then  exhibited  to  him,  declined  to  deliver  to  the 
said  receiver,  Kilbreth,  the  assets  ol  the  said  Ohio  Lfie  Insurance  and 
Trust  Company,  in  his  posssession,  all  of  which  appears  from  a  certi- 
fied copy  o!  said  receiver's  report,  hereto  attached,  marked  exhibit  '*G.** 
Your  respondent  further  shows  that,  upon  the  coming  in  o[  the 
report  o!  the  said  receiver,  he,  in  his  protessional  capacity  as  counsel  for 
the  complainants  in  the  said  cause  ol  Bell  v.  Ohio  Liie  Ins.  and  Trust 
Co.,  supra^  in  the  said  circuit  court,  after,  in  open  court,  reading  the 
said  report,  without  comment,  moved  the  court  to  issue  a  rule  against 
the  various  parties  namea  in  said  report,  to  show  cause  why  they  should 
not  be  attached  for  contempt,  in  disobeying  the  orders  ot  that  court  in 
regard  to  the  assets  of  the  said  Ohio  Lite  Insurance  and  Trust  Company ; 
and  thereupon,  the  court  took  the  said  motion  under  consideration,  and 
the  next  day  granted  the  same,  and  ordered  this  respondent  to  draw 
up  the  entry  lor  record,  and  thereupon,  in  obedience  to  the  order  of 
said  court,  this  respondent  did  draw  up  an  entry,  and  submitted  the 
sime  for  the  consideration  of  the  court,  which  said  entry,  after  exam- 
ination, was  approved  by  the  court,  and  the  clerk  thereol  ordered  to 
Tecord  the  same,  a  certhed  copy  whereof  is  hereto  attached  marked 
exhbit  "H." 

Respondent  further  shows  that,  under  the  order  aloresaid,  a  rule 
issued  against  Richard  Mathers  and  others  to  show  cause  why  they 
should  not  be  attached  for  contempt,  in  disobeying  the  orders  of  tne 
said  circuit  court,  which  rule  is  now  pending  for  argument  belore  said 
court,  and  this  respondent  has  been  professionally  engaged,  as  aforesaid, 
in  pressing  said  rule,  and  he  now  respectfully  avows  his  intention  to 
continue  to  press  said  rule,  according  to  the  best  o(  his  ability. 

This  respondent  would  now  respectfully  represent  to  the  court  that, 
in  all  these  proceedings,  he  has  done  nothing  meriting  the  censure  of 
this  court,  either  as  an  officer  thereof  or  as  a  private  individual,  but 
that  in  all  the  matters  and  things,  hereinbefore  set  forth,  he  has  acted 
in  his  professional  capacity  as  an  attorney  and  officer  ol  the  circuit  court 
of  the  United  States,  for  the  southern  district  of  Ohio,  and  is  answerable 
alone  to  that  court  in  such  capacity  lor  the  correctness  of  his  conduct, 
and  he  respectfully  denies  the  power  of  this  court  to  regulate  or  control 
his  professional  conduct  in  said  court;  and  that  while  he  has  always 
heretofore  been  ready  to  submit  with  cheerfulness  to  the  order  of  this 
court  in  regard  to  his  professional  conduct  here,  and  will  always  con- 
tinue so  to  do,  so  long  as  he  remains  professionally  connected  with  the 
court,  he  yet  feels  it  to  be  his  imperative  duty,  with  equal  readiness, 
respectfully  to  resist  any  attempt  to  control  his  professional  conduct 
in  another  jurisdiction. 

This  respondent  further  represents  that  all  that  he  has  done  in  the 
premises  has  been  in  the  conscientious  performance  of  his  duty  as  an 
attorney  in  the  nrcuit  court  of  the  United  States,  anc^  without  any 
intention  to  commit  a  contempt  of  this  court,  or  of  its  orders,  or  process, 
and  he,  therefore,  prays  that  the  rule  against  him  may  be  discharged. 

N.  C.  McLean. 
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ANSWER  OF  J.  P.  KILBRETH. 

James  P.  Kilbreth,  who  has  been  served  with  a  rule  in  the  above 
entitled  case,  to  show  cause  wby  he  should  not  be  ''attached  tor  the 
contempt  of  court,  lor  interfering  with  Richard  Mathers^  an  oflBicer  of 
this  court,  in  the  discharge  of  his  duties  as  receiver  in  the  above  stated 
action/' hereby  reserving  and  saving  to  himsell  all  objections  to  the 
jurisdiction  of  this  court  to  proceed  against  him,  herein,  and  also  to  the 
want  of  any  legal  or  proper  charges  tiled  against  him  herein,  and  to  the 
manifest  detect  and  generality  ot  th<>  charges  that  have  been  hied  against 
him — for  answer  to  the  said  charges  and  specifications,  so  hied  herein 
atgainst  him,  says:  That  he,  this  respondent,  the  said  James  P. 
Kilbreth,  has  rot  resisted  the  order,  nor  any  order  of  this  honorable 
court,  made  in  the  above  entitled  causae,  nor  has  this  respondent  resisted 
any  order  whatever  ol  this  honorable  court,  and  so  this  respondent  says 
he  is  not  guilty  of  resistance  to  the  orders  of  this  court  in  this,  the  above 
entitled  cause. 

In  answer  to  the  specification  ot  the  above  general  charge  of 
** resistance,"  this  respondent  sa>s:  That  by  an  order  of  the  circuit 
court  of  the  United  States  of  America,  for  the  seventh  circuit  court  and 
southern  district  of  Ohio,  made  on  October  28,  1858,  in  the  case  of  Bell 
V.  Ohio  Lite  Ins.  and  Trust  Co.,  supra^  then  pending  in  the  said  ciccuit 
court,  he,  this  respondent,  was  appointed  a  receiver  to  take  the  posses- 
sion of  all  and  singular  the  assets  of  the  said  Ohio  Life  Insurance  and 
Trust  Company,  and  the  property  ^of  said  company,  both  real  and  per- 
sonal, by  whatsoever  name  the  same  may  be  known  and,  wheresoever 
situated,  including  all  moneys,  rights,  choses  in  action,  evidences  of 
debt,  all  books,  papers  and  accounts;  and  by  the  said  order  the  said 
receiver  was  required,  betore  entering  upon  the  duties,  to  take  an  oath 
and  give  a  bond  as  in  said  order  set  torth,  a  copy  of  which  said  order  is 
hereto  attached  and  made  a  part  thereof;  that  he,  this  respondent,  did 
take  the  said  oath  and  give  the  said  bond,  as  required  by  the  said 
order  of  the  said  circuit  court.  That,  afterward,  on  October  30,  1858, 
in  open  daylight,  in  the  sheritl*s  office  wherein  were  present,  at  the 
time,  several  of  the  deputies  of  said  Mathers,  the  sheriff  and  said 
receiver,  he,  this  respondent,  without  violence,  without  using  threats 
of  any  kind,  simply  demanded  of  him,  the  said  Mathers,  alter  having 
first  exhibited  to  the  said  Mathers  a  cop>  of  the  said  order  ot  said 
circuit  court,  the  assets  oi  said  Ohio  Life  Insurance  and  Trust  Company, 
then  in  his,  said  Mathers,  hands — and  to  such  demand  the  said  Richard 
Matheis  replied  as  follows: 

**I  hold  assets  ol  the  Trust  Company  in  my  hands  as  recr?iver. 
under  an  order  of  the  superior  court  of  Cincinnati,  and  do  not  teel 
willing  to  give  them  up." 

That  this  respondent  in  like  manner  made  demand  upon  divers 
other  persons,  whom  he,  this  respondent,  believed  to  have  had  any  of 
the  said  assets  in  their  hands,  and  then,  on  November  1,  1858,  the 
respondent  made  a  written  report  of  all  of  the  demands  aforesaid,  and 
the  answers  given  thereto,  (including  the  said  demand  upon  the  said 
Mathers,  and  his  answer  thereto,)  to  the  said  circuit  court,  and  did 
nothing  further  therein.*' 

Neither  did  he,  this  respondent,  through  the  instrumentality  ard  hy 
the  assistance  oi    said  Nathaniel    C.   McLean,  nor  by  any  person  or 
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persons,  or  in  any  other  manner,  cause  to  be  issued  from  the  said  circuit 
court,  and  served,  a  rule  upon  said  Mathers,  as  is  charged  in  the  amend- 
ment to  the  said  specitication,  but  all  he,  the  respondent,  did  in  the 
premises,  was  to  make  the  said  true,  and  within  report  of  what  he  had 
done  in  the  discbarge  ot  his  duties  as  such  receiver. 

A.nd  this  respondent  sa>s  it  is  not  true  that  he,  in  any  manner, 
resisted  the  said  Mathers,  in  the  discharge  of  his,  the  said  Mathers, 
duties  and  office  ot,  and  as  said  receiver.  Nor  did  he,  this  respondent, 
endeavor  to  procure  the  said  Mathers  to  disregard  the  order  of  this 
honorable  court,  but  all  that  he,  this  respondent,  did  to  said  Mathers, 
was  to  make  the  said  demand  of  the  said  assets,  as  aforesaid.  Nor 
did  he  seek  to  terrify  the  said  Mathers  by  said  demand,  nor  was  it  made 
in  such  manner  as  would  terrily  the  said  Mathers,  or  any  other  man; 
nor,  in  fact,  was  the  said  Mathers,  by  such  demand,  as  this  respondent 
believes,  terrified,  nor  in  any  other  manner  prevented  Irom,  or  resisted 
in  carrying  into  efitect  any  orders  of  this  honorable  court.  Nor  had  he, 
this  respondent,  in  making  such  demand,  purpose  or  design,  to  resist  or 
interfere  with  said  Mathers,  in  carrying  out  or  obeying  any  order  of  this 
honorable  court. 

And  this  respondent  respectfully  submits  that,  even  if  he,  the  said 
respondent,  had  any  such  purpose,  which  he  denies,  since  he,  the  said 
Mathers  was  not  resisted  or  interfered  with  as  aforesaid,  by  such 
demand,  he,  this  respondent,  can  not  be  punished  by  this  honorable 
court  for  having,  or  entertaining  a  mere  purpose  or  intention,  which 
he  did  not  carry  into  effect;  and  he,  the  said  respondent,  says  that  he 
has  not  in  anything  he  has  done,  had  any  intent  to  treat  with  disrespect 
or  contempt  this  honorable  court,  or  any  order  made,  by  it — but  his  only 
intent  and  design  has  been  to  discharge  his  duties  as  said  receiver. 

Jas.  p.  KiIvBRETh. 

Henry  Stanbery,  for  N.    C.  McLean. 
Haines,  Todd  &  Lytic,  for  J .  P.  Kilbreth. 

Storhr,  J. 

A  rule  having  issued  against  the  defendants  to  show  cause,  why 
they  should  not  be  attached  lor  disobeying  an  order  ot  this  court,  and 
interfering  with  its  officer,  acting  in  the  legal  exercise  oJ  his  duty,  they 
have  appeared  and  answered  the  charge  which  was  specifically  stated 
as  required  by  law,  on  the  return  of  the  rule;  and  have  been  lully  heard 
by  their  counsel. 

The  determination  of  the  questions  involved,  must  depend  upon 
the  facts  disclosed  by  the  rule,  and  they  are  briefly  these: 

On  October  14,  last.  Spinning  and  Brown,  who  are  creditors  ol  the 
Ohio  Lite  Insurance  and  Trust  Company,  filed  Iheir  petition  in  this 
court,  making  the  company,  with  their  assignees,  defendants. 
Subpoenas  were  immediately  issued,  returnable  on  the  twenty-fifth  of  the 
same  month,  and  served  upon  the  defendants  on  the  twenty-first.  On 
the  eighteenth  the  following^  order  was  entered:  "And  now  the  plain- 
tiffs come,  and  move  the  court  to  appoint  a  recever  in  this  cause,  and 
having  given  to  the  defendants  written  notice  that  this  motion  would  be 
made,  and  the  defendants  interposing  no  objections  to  the  court  making 
the  appointment,  but  reserving  the  right  to  controvert  the  allegations  in 
the  petition  which  impeach  their  integrity,  the  court,  for  the  purpose  of 
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preserving  the  property  in  the  hands  of  the  defendants,  now  appoint  the 
sheriff  ot  Hamilton  county  receiver,  and  direct  him  to  take  charge  of 
said  property,  and  hold  the  same  subject  to  the  order  of  this  court ,  until 
this  court  shall  be  advised  whom  to  appoint." 

Under  this  appointment,  ttie  receiver  took  actual  possession  ot  the 
assets  of  the  company,  then  under  the  control  ot  the  trustees,  who  sur- 
rendered the  same  to  him,  and  immediately  reported  the  fact  to  this 
court,  with  a  schedule  of  all  the  property  in  his  hands.  ' 

While  this  property  was  thus  in  his  custody,  the  defendant  Kilbreth, 
who,  it  is  admitted,  was  advised  of  the  order  of  this  court,  appointing 
the  sherift  our  receiver,  demanded  of  him  the  property  sequestrated, 
under  a  claim  that  he  had  received  a  similar  appointment  Irom  the  circuit 
court  of  the  United  States  for  the  seventh  circuit  and  southern  district 
ot  Ohio,  in  a  suit  pendng  in  that  torum  against  the  Ohio  Life  Insurance 
and  Trust  Company,  and  others,  wherein  Bell  &  Grant  are  plaintiffs. 
The  demand  was  not  complied  with  by  the  receiver  of  this  court,  who 
informed  Kilbreth  he  was  acting  as  our  officer,  and  should  be  governed 
by  our  decree. 

After  this  demand  and  refusal,  Kilbreth  reported  the  same  to  the 
United  States  court,  and  on  the  2nd  day  of  November  last,  the 
defendant  McLean,  who  is  also  an  attorney  ot  this  court,  as  well  as  of 
the  circuit  court,  moved  the  latter  tribunal  that  a  rule  should  be  issued 
against  the  receiver  of  this  court  to  show  cause,  why  he  should  not  be 
attached  for  a  contempt,  for  not  delivering  to  Kilbreth  the  property  in 
his  hands.  At  the  time  this  motion  was  made  by  McLean  be  well  knew 
that  this  court  had  appointed  their  receiver,  and  he  was  then  retaining^ 
the  custody  ot  the  property  as  our  officer. 

A  rule  was  accordingly  issued,  and  the  receiver  of  this  court  has 
been,  very  summarily,  brought  before  another  tribunal,  where,  it  is 
claimed,  he  is  subject  to  whatever  order  may  there  be  entered. 

It  will  be  readily  perceived,  that  a  state  court  and  the  highest 
judicial  power  in  the  Union  are  in  direct  conflict.  The  integrity  ol  this 
forum,  as  a  part  of  the  sovereignty  of  Ohio,  the  validity  ot  their  decisions, 
their  right  to  adjudicate  matters  submitted  by  litigants,  their  authority 
to  issue  process  for  the  protection  ot  their  officers  in  the  perlormance 
of  their  duties,  are  directly  involved.  We  feel,  we  trust,  the  importance 
ot  the  questions  before  us,  and  while  we  yield  to  none  in  our  veneration 
lor  that  court  which  has  so  long,  and  so  ably  illustrated  the  judicial 
character,  we,  nevertheless,  must  be  permitted  to  vindicate  within  our 
own  peculiar  jurisdiction  what  we  understand  to  be  our  appropriate 
functions.  On  this  ground  we  are  alike,  independent  ol  the  courts  of 
the  United  States,  as  they  are  ol  the  state  tribunals.  Neither  can  claim 
superiority,  nor  infer  even  infallibility. 

If,  as  was  said  by  the  eminent  judge,  in  the  Ro.etta  case,  6 
McLean,  3t)2:  **It  has  been  considered  as  no  degradation  by  the 
Supreme  Court  to  follow  the  established  construction  ol  the  local  laws, 
by  the  courts  ot  the  states,"  we  think  it  can  not  be  regarded  as  an 
assumption  of  power  in  a  state  court,  it  they  claim  to  expound  their  code 
of  practice,  and  determine  its  proper  construction. 

The  defendants  claim  the  rule  should  be  discharged: 

First.  Because  this  court  has  no  power,  under  the  .statute,  to  punish 
contempts  like  this  in  a  summary  way. 
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Secondly.  Because  the  acts  charged  do  not  constitute  what  the  law 
denominates  a  contempt. 

Thirdly.  That  the  circuit  court  had  first  obtained  jurisdiction  over 

the  case,  and  appointed  Kilbreth  their  receiver;  that  they  had  allowed 

an   injunction  to  restrain  the  assignees  ot  the  Ohio  Lile  Insurance  and 

^Trust  Company  irom  transferring  the  property  now  in  the  possession  of 

our  receiver,  before  he  was  appointed. 

It  is  admitted  the  petition  was  filed  in  the  circuit  court  on  October 
16.  Process  was  issued  thereon  returnable  to  December  1,  following, 
which  was  served  on  the  same  day.  On  October  18,  that  court  entered 
the  following  order: 

•  ''Bell  &  Grant  v.  Ohio  I^ile  Ins.  and  Trust  Co.  —On  the  motion 
of  plaintiti  the  court  do  order  that  an  injunction  issue  to  said  trustees 
and  said  assignees,  ordering  and  directing  them  to  stay  further  proceed- 
ings with  respect  to  the  assets  oi  said  corporation,  and  to  hold  the  same 
subject  to  the  lurther  order  oi  this  court,  and  the  application  for  receiver 
IS  continued  until  next  Saturday." 

On  October  28,  the  defendant,  Kilbreth,  was  appointed  receiver. 
On  the  first  point,  we  have  no  doubt  of  our  authority  under  Sec.  1 
of  the  act  ot  February  24,  1834.  Swan.  188  [Sec.  6t>40,  Rev.  Stat.]  to 
punish  in  a  summary  manner  any  "disobedience  or  resistance  to  any 
lawlul  writ,  process,  order,  rule,  decree,  or  command''  which  may  have 
been  made,  and  entered  upon  our  ijournal.  The  language  ot  the  statute 
is  clear  and  unequivocal,  and  it  no  such  power  had  been  conferred 
expressly,  we  should  hold,  it  was  nevertheless  inherent  in  this  court  as 
a  part  of  its  original  constitution,  indispensable  to  the  proper  pertorm- 
ance  of  its  duties,  and  without  the  possession  of  which  its  jurisdiction 
could  never  be  vindicated. 

To  avoid  the  abuse  of  this  power,  not  to  impart  the  power  itselt, 
we  suppi3se  the  law  referred  to  was  passed.  We  find  it  is  but  a  trans- 
cript, with  but  lew  alterations,  trom  the  act  of  congress  of  March  2, 
1831,  Brightly's  Digest,  189,  the  first  section  ot  which  provides  the  same 
remedy  in  the  same  words.  Indeed,  it  would  seem  the  defendants  can 
not  be  permitted  to  deny  the  right  ot  this  court  to  proceed  under  a  stat- 
ute, tor  what  is  alleged  to  be  a  disobedience  of  their  order,  when  the 
tribunal,  under  which  they  are  acting,  on  a  precisely  similar  law,  have 
assumed  the  authority  to  deal  very  summarily  with  an  officer  of  this 
court. 

A  denial  of  our  legal  ability  to  proceed,  is  virtually  a  denial  of  the 
power  of  the  circuit  court.  Such  a  conclusion  we  believe  the  defendants 
would  wish  to  avoid,  and  we  will  save  them  from  the  dilemma  by  ad- 
mitting the  construction  claimed  by  the  federal  court. 

The  second  objection  to  the  rule,  depends  for  its  validity,  on  the 
question,  whether  a  contempt  has  been  committed. 

To  understand  thif5  question  clearly,  it  is  proper  to  refer  to  the 
parties,  and  ascertain  what  are  the  duties,  and  privileges  of  a  receiver; 
how  his  acts  are  to  be  controlled,  as  well  as  the  manner  in  which  he  is 
to  be  protected. 

First.  He  is  an  officer  ot  the  court,  and  his  possession  is  that  of 
the  court.  The  property  sequestrated  is  a  fund  under  the  sole  control 
of  the  court,  who  alone  can  order  its  distribution,  and  il  necessary,  its 
investment.  3  Daniels  Ch.  P.  &  P.  1983;  Angel  v.  Smith,  9  Vesey,  336; 
Edwards  Receivers,  3;  and  Noe  v.  Gibson,  7  Pai.  Ch.  513. 

15  Dis. 
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Secondly.  It  must  follow  that  any  attempt  to  interfere  with,  or 
disturb,  the  possession  of  their  officers,  directly  questions  the  power  ol  the 
court  to  appoint  him;  as  well  as  their  right  to  the  custody  ol  the  prop- 
erty, of  which  he  is  the  curator.  The  same  rule  applies  in  such  a  case, 
as  obtains  when  sheriffs,  trustees,  or  masters,  in  chancery  under  a 
judicial  order,  have  been  invested  with  the  control  of  property  pending^ 
a  litigation.  The  power  to  protect  the  agent  necessarily  results  1  rem 
the  power  to  appoint  him. 

Hence  it  was  settled  by  Lord  Eldon,  in  Angel  v.  Smith,  9  Vesey, 
836,  **that  it  is  contempt  of  court  to  disturb  sequestrators,"  and,  there- 
lore,**no  suit  would  be  permitted  by  a  third  party,  to  be  brought  against 
the  officer,  or  the  possession,  without  leave."  The  ground  ol  this 
objection  is  that  a  court  ot  equity  will  not  permit  itself  to  be  made  a 
suitor  in  any  other  court;  for  it  is  very  clear,  if  its  receiver  can  be  com- 
pelled to  answer  to  another  tribunal,  its  jurisdiction  over  the  subject  is 
directly  controlled,  its  functions  virtually  sustained.  Story  Eq.  Jur. 
Sec.  833  and  Sec.  891;  Chalie  v.  Pickering,  1  Keen,  749. 

The  principle  reierred  to  is  very  iully  stated  by  Vice  Chapcellor 
Wigram  in  Evelyn  v.  Lewis,  3  Hare,  474,  where  an  injunction  was 
granted  to  restrain  a  party  from  proceeding  against  a  receiver  by  suit  at 
law.  "He  represents  the  interests  of  all  the  parties  in  the  property, 
and  it  is  his  duty,  therelore,  to  protect  it  for  all  who  claim  an  interest, 
however  various,  conflicting,  or  involved  in  doubt  their  interests  may 
be."  Brooks  v.  Greathed,  1  Jac.  and  Walk.  17t);  Hutchinson  v.  Lord 
Massarene,  2  Ball  and  B.  55;  Davis  v.  Duke  of  Marlborough,  2  Swan. 
12.i;  Delany  v.  Mansfield,  1  Hogan  234;  Fitzpatrick  v.  Eyre,  1  Hogan, 
17L 

The  English  rule,  so  tully  stated  in  the  cases  to  which  we  have 
referred,  has  been  followed,  to  the  largest  extent,  in  the  American 
courts.  Heller,  In  re,  3  Pai.  199;  Hopper,  In  re,  5  Pai.  Ch.  489;  Noe 
V-.  Gibson,  7  Pai.  Ch.  513;  Parker  v.  Browning,  8  Pai.  Ch.  388;  Albany 
City  Bank  v.  Schermerhorn,  9  Pai.  Ch.  372;  1  Clarke  Ch.  297,  same 
case. 

In  the  late  case  of  Taylor  v.  Carryl,  61  U.  S.  (20  How.)  583,  694, 
the  Supreme  Court  of  the  United  States  say,  **  the  English  courts  take 
e£Bcient  measures  to  maintain  their  control  over  the  property  within 
their  custody,  and  support  their  officers,  defending  it  with  firmness  and 
constancy.  The  court  of  chancery  does  not  allow  the  possession  of  its 
receiver,  sequestrator,  or  custodee,  to  be  disturbed  by  a  party,  whether 
claming  by  title  paramount,  or  under  the  right  which  they  were 
appointed  to  protect;  as  their  possession  is  the  possession  ol  the  court." 

The  question  then  arises,  what  is  an  interference  with,  or  disturb- 
ance ol,  the  possession  of  a  receiver.  We  have  already  seen,  that  an 
action  of  ejectment,  or  any  suit,  the  judgment  in  which  may  aiJect  the 
custody  of  the  property  sequestrated,  is  never  permitted.  Neither  would 
it  be  competent  for  a  creditor  to  litigate  his  claim  by  any  legal  proceed- 
ings against  the  receiver;  every  such  question  being  determined  by  the 
court,  through  the  intervention  of  a  master.  Such  proceedings,  if 
allowed  would  defeat  the  object  for  which  the  officer  was  appointed,  and 
deprive  the  court  of  their  control  over  the  funds  in  his  hands,  as  their 
custodian.  It  would  be  a  denial  of  their  right  to  distribute  the  lund 
itself,  and  thus  complicate  the  litigation,  by  the  introduction  ot  new 
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elements.  Justice,  tardy  as  it  too  olten  is,  would  be  still  longer  post- 
poned, it  perchance  it  could  ever  be  properly  administered. 

In  the  case  belore  us,  an  attorney  of  this  court,  with  full  knowledge 
ot  its  order  appointing  a  receiver;  and  that  the  lund  in  controversy  had 
been  taken  into  his  possession,  has,  upon  his  motion  in  another  tribunal, 
obtained  the  allowance  of  a  rule  which  has  been  issut:d  and  served  upon 
an  officer  of  this  court,  requiring  him  to  show  cause,  why  he  should  not 
be  attached  for  not  delivering  over  to  another  defendant,  who  alleges 
that  he,  too,  is  a  receiver,  the  possession  of  the  property,  now  under 
his  control,  by  virtue  of  our  order. 

Mr.  McLean,  the  attorney,  and  Mr.  Kilbreth,  the  alleged  receiver 
are  thus  endeavoring  to  obtain,  through  the  process  ot  the  federal  court, 
that  which  they  could  not  acquire  by  the  action  oi  replevin,  or  through 
the  instrumentality  of  an  injunction,  and  its  subsequent  writ  of  seques- 
tration. Neither  oi  these  jemedies  would  be  permitted,  as  the  circuit 
court  is  expressly  forbidden  by  law  the  allowance  of  the  latter,  to  stay 
the  order  ot  a  state  tribunal,  and  it  would  be  a  legal  anomaly,  if  the 
former,  under  the  circumstances  before  us,  should  be  adopted.  He 
must  be  a  bold  man  who  would  hazard  such  an  experiment. 

The  rule,  thus  issued,  has  been  served;  and  the  receiver  of  this 
court  is  belore  the  circuit  court,  to  otfer  an  excuse,  why  he  has  not 
delivered  to  Kilbreth  the  properly  confided  to  him  as  our  oB&cer.  The 
power  of  that  officer  is  thus  questioned,  and  our  authority  to  appoint 
him  practicaih  denied,  not  only  by  the  defendants,  but  by  the  tribunal 
ihey  have  invoked  to  aid  them;  a  tribunal,  having  no  supervisory  or 
appellate  jurisdiction  over  our  decrees;  to  which  we  are,  in  no  Wy, 
responsible,  and  with  whom  we  have,  at  least  in  common,  the  largest 
concurrent  jurisdiction  over  the  subject  in  controversy. 

In  this  view  of  the  case,  we  can  not  separate  the  defendants;  both 
were  informed  ol  the  order  ot  this  court  assuming  the  control  ol  the  fund 
in  controversy,  before  the  one  was  appointed  receiver  in  the  federal 
couri,  or  the  other  had  taken  any  steps  to  procure  the  demand  to  be 
made  upon  our  officer,  or  the  subsequent  rule  to  compel  him  to  deliver 
up  the  property  in  his  hands,  or  be  attached  for  a  contempt. 

Both  have  moved  in  the  matter  to  effect  a  common  purpose;  both 
have  challenged  the  validity  of  our  order,  and  are  now  attempting, 
through  the  summary  powers  of  attachment,  to  disturb  and  interfere 
with  what  we  alone  have  in  custody;  and  thus,  instead  ot  a  direct 
appeal  by  any  ordinary  legal  remedy — il  such,  indeed,  can  exist — there 
is  an  eflort  to  control,  through  imprisonment,  or  whatever  punishment 
might  be  imposed  upon  our  receiver,  the  transfer  of  property  which  is 
in  his  possession  as  the  mere  bailee  of  this  court. 

In  every  case  where  an  action  at  law,  or  a  suit  in  chancery,  under 
similar  circumstances,  should  be  instituted,  there  can  be  no  doubt  but 
all  the  parties  implicated  in  the  promotion  of  the  suit  or  action  are 
amenable  to  the  court  whose  orders  or  decrees  are  disobeyed.  There 
is  no  immunity  for  the  counsel  here,  for  he  is  charged  with  a  knowledge 
of  the  order  of  this  court,  and  is  bound  to  respect  and  obey  it  until  it  is 
reversed.  II  he  advised  any  proceeding  in  conflict  with  it — if,  by  his 
instrumentality,  such  proceeding  is  instituteo,  and  by  his  professional 
aid  it  is  afterward  carried  forward  or  deiended,  he  is  equally  subject  to 
our  legal  censure,  with  the  plaintif!  in  whose  name  such  proceeding  is 
brought,  and  who  claims  to  be  benefited  by  its  institution. 
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And  it  can  not  be  said  that  it  the  tribunal  appealed  to  by  the 
defendants  was  one  of  independent  jurisdiction,  they  are  protected  by 
its  orders,  having  done  no  more  than  they  were  authorized  to  do  by  that 
torum;  for  it  is  clear  that  the  appointment  of  the  receiver  or  the  inter- 
ference of  the  attorney  was  not  imposed  upon  either  by  the  command 
of  the  lederal  court.  The  act,  in  each  case,  was  purely  voluntary; 
either  of  the  defendants  could  have  declined  the  office  they  have  sever- 
ally stilled.  They  might  have  known,  when  they  acted  in  the  matter,  to 
what  result  a  conflict  of  judicial  power  must,  necessarily,  lead,  and  it 
is  to  be  presumed  they  were  prepared  lor  the  consequences. 

Besides,  the  mere  filing  of  the  bill  in  the  circuit  court,  ot  itself,  did 
not  affect  any  right  belonging  to  this  court,  nor  can  we  suppose  an 
injunction,  or  an  order  appointing  a  receiver,  would  have  been  granted 
as  a  matter  of  course.  It  ia  only  when  the  aid  ol  the  circuit  court  is 
invoked,  by  subsequent  motion,  these  important  remedies  are  given. 
They  were  obtained,  like  every  other  subsequent  order,  on  the  application 
of  counsel  only,  who  are  responsible  tor  their  interference,  when  its 
necessary  result  is  to  control  our  jurisdiction,  or  disregard  our  decree. 

It  is  but  the  ordinary  legal  principle  by  which  all  are  held  culpable 
who  originate,  set  on  foot,  prosecute,  or  finally  con^^ummate  any  pur- 
pose which  is  opposed  to  the  law  of  the  land,  affects  the  rights  ot 
individuals,  or  obstructs  the  administration  of  justice.  In  such  cases 
all  are  principals,  and  alike  amenable  lor  their  conduct  to  the  proper 
tribunal. 

JBut  we  might  have  been  saved  the  expression  ot  any  opinion  upon 
this  point,  and  sustained  our  power,  if  we  were  disposed,  by  the  action 
ol  the  circuit  court  in  thi?  very  matter.  If  their  receiver  is  justified,  and 
the  attorney  also  who  has  moved  the  rule,  on  the  ground  they  were 
officers  of  that  court,  our  receiver  is  alike  justified  by  our  order,  and 
ought  equally  to  be  protected;  and  yet  he  is  required  to  answer  before 
the  circuit  court.  If  the  argument  is  worth  anything  there,  it  is 
equally  available  here.  The  defendants  may  select  either  horn  ol  the 
dilemma;  but  they  cannot  stand  upon  both. 

The  third  ground  taken  by  the  defendant  is  the  denial  of  jurisdic- 
tion on  the  part  ot  the  judge,  who  made  the  order  at  special  term.  This 
denial  is  not  based  upon  the  want  of  power,  in  the  organization  of  the 
court,  but  is  confined  solely  to  the  fact,  that  our  jurisdiction  depended  oa 
the  service  of  the  subpoena,  or  the  appearance  of  the  parties  made 
defendants,  in  the  suit  of  Spinning  and  Brown.  It  was  admitted  the 
action  was  commenced  here  by  a  petition  filed;  on  the  same  day  a  sum- 
mons issued;  on  October  18,  the  defendants  being  then  personally  in 
court,  the  order  appointing  the  receiver  was  made;  on  the  sixteenth 
Bell  and  Grant  instituted  their  suit  in  the  circuit  court,  by  filing  their 
bill,  upon  which  subpoena  also  issued,  and  was  served ;  on  the  eighteenth, 
that  court  granted  the  injunction,  to  which  we  have  already  referred, 
and  their  order  was  entered  within  the  same  hour  that  a  similar  order 
was  entered  in  this  court.  Tlie  proposition  therelore  may  be  thus  stated: 
A  state  court  in  the  administration  oi  justice,  with  authority  to  decide 
every  question  in  the  controversy  before  them,  has  acted  as  they  believe 
in  accordance  with  the  code  ol  practice  which  defines  the  mode  of  their 
proceedings;  their  action,  it  is  claimed,  is  invalid,  because,  as  it  is 
alleged,  the  provisions  of  the  code  have  not  been  pursued. 
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It  is  even  said,  this  court  has  hastil}',  and  without  sufficient  con- 
sideration, made  an  order,  not  warranted  by  the  condition  of  the  parties 
when  it  was  entered,  though  clearly  within  their  general  power  con- 
ferred by  statute,  as  well  as  the  usages  of  law.  It  this  is  a  lair  exposi- 
tion of  the  ground  assumed,  it  would  seem,  that  we  have  only  etred  in 
the  construction  of  our  powers;  yet  lor  this  error,  a  federal  tribunal  is 
deemed  competent  to  interteie,  and  take  exclusive  control  over  the  sub- 
ject in  litigation,  thus  virtually  reviewing  and  reversing  our  decision, 
without  any  appellate  power  to  do  so.  We  had  supposed  by  a  series 
oi  well  considered  decisions,  the  United  States  courts  had  admitted  the 
exclusive  right  of  the  state  courts  to  cpnstrue  their  local  laws  and  usages, 
where  no  constitutional  power  was  involved;  but  a  long  established 
comity  is  now  ignored,  or  the  rule  made  flexible  to  suit  a  particular 
case;  the  judgments  of  courts  are  to  be  collaterally  examined,  and  are 
no  longer  conclusive  upon  the  subject-matter  they  profess  to  have 
determined. 

One  of  my  colleagues  has  already  decided  the  question  before  us, 
and  we  fully  accord  with  the  opinion  he  has  given.  In  ordinary  cases, 
we  should  have  left  the  point,  as  we  find  it  determined,  but  we  leel  it 
to  be  our  duty,  under  the  circumstances  of  this  case,  to  vindicate 
again  oar  jurisdiction,  and  present  the  grounds  upon  which  we  rely  to 
sustain  it.  My  colleague  holds  that  our  jurisdiction  attaches  in  a  case 
like  this,  from  the  filing  of  the  petition,  which  he  regards  in  contem- 
plation ol  law,  as  the  commencement  of  the  suit.  This  construction  is 
opposed  by  the  defendants,  who  insist  that  the  power  to  decide  does  not 
exist,  until  the  defendants  are  served  with  process  or  voluntarily  appear. 

There  can  arise,  therefore,  but  a  single  question  for  our  considera- 
tion.    When  did  this  court  obtain  jurisdiction  ? 

By  Sec.  55,  of  our  code  of  practice,  **a  civil  action  must  be  com- 
menced by  filing  in  the  office  oi  the  clerk  of  the  proper  court  a  petition, 
and  causing  a  summons  to  i.ssue  thereon."  No  distinction  is  made 
between  legal  and  equitable  remedies.  The  same  mode  must,  therelore, 
apply  to  both. 

In  Sheldon  v.  Newton,  3  Ohio  St.  494,  499.  it  is  said:  **The  power 
to  hear  and  determine  a  cause  is  jurisdiction ;  and  it  is  coram  judice 
whenever  a  case  is  presented  which  brings  this  power  into  action." 
This  language  is  a  transcript  of  the  opinion  oi  Judge  Baldwin,  in  United 
States  V.  Arredondo,  31  U.  S.  (6  Pet)  691,  709,  who  remarks,  ^*It  the 
petitioner  states  such  a  case  in  his  petition  that,  on  demurrer,  the  court 
would  render  judgment  in  his  lavor,  it  is  an  undoubted  case  ot  jurisdic- 
tion: whether  on  an  answer  denying  and  putting  in  issue  the  allegations 
of  the  petition,  the  petitioner  makes  out  his  case,  is  the  exercise  ol  jur- 
isdiction conlerred  by  filing  of  a  petition  containing  all  the  requisites, 
and  in  the  manner  prescribed  by  law." 

The  same  learned  jurist,  in  State  ol  R.  I.  v.  State,  37  U.  S.  (12  Pet.) 
657,  718,  reaffirms  the  doctrine.  '* Jurisdiction,**  he  observes,  **is  the 
power  to  *hear  and  determine  the  subject-matter  in  controversy.  If  the 
law  confers  the  power  to  render  a  judgment  or  decree,  then  the  court 
has  jurisdiction.  What  shall  be  adjudged  or  decreed  between  the  parties 
is  judicial  action." 

Such  we  understand  to  be  the  law  of  jurisdiction.  It  exists  by  the 
creation  of   the   court,  and   the  powers  conferred  upon  it  to  hear  and 
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determine  causes;  but   when    and   how   the  power  is  to  be  exercised, 
depends  upon  the  process  by  which  parties  invoke  its  aid. 

The  filing  of  the  petition,  therefore,  setting  forth  a  cause  ol  action, 
and  asking  the  tribunal  with  whose  clerk  it  is  filed,  to  take  cognizance  ol 
the  case,  is,  necessarily,  the  first  step;  and  when  process  subsequently 
issues,  it  is  by  the  command  of  the  court,  and,  therefore,  a  further 
exercise  of  its  jurisdiction;  indeed,  the  filing  of  the  petition  is  a 
demand  of  right,  on  the  part  of  the  plaintiff,  that  the  court  shall  enter- 
tain and  decide  his  cause.  They  have  no  option — the  law  is  imperative 
— the  responsibility  can  not  be  avoided.  The  suit,  then,  is  beJFore  the 
court  awaiting  its  ordinary  action,  until  it  is  finally  determined — every 
step  ol  its  progress  being  a  new  exercise  of  the  jurisdiction  acquired  by 
the  filing  of  the  bill. 

This  view  of  the  question  is  confirmed  by  an  examination  ot  the 
ancient  law.  *'In  all  cases  the  writ  alone  gave  jurisdiction  to  the 
justices,  and  equally  defined  its  limits.*'  Spence  Eq.  Jur.,  227,  230; 
**  and  when  the  original  writ  was  dispensed  with,  and  suits  by  petition 
or  bill  became  a  common  course  of  procedure,  the  action  was  said  to  be 
commenced,*'  lb.  338,  369;  **a  suit  on  the  equity  side  of  the  court  of 
chancery,  is  commenced,"  says  Mr.  Daniels,  **by  preferring  a  petition, 
containing  a  statement  of  plainti  tl  *s  case,  and  praying  relief;**  1  Chan- 
cery PI.  and  Pr,  1. 

Such,  also,  we  understand  to  have  been  the  construction  given  to 
the  rule,  in  all  the  states  of  the  Union,  with  the  exception  of  those 
courts  who  felt  constrained,  by  statute  or  prevailing  usage,  to  adopt  a 
different  application. 

When  the  code  of  procedure  was  enacted  in  New  York,  which 
required,  **that  each  defendant  should  be  served  with  process  belore  the 
action  should  be  deemed  to  be  commenced,*'  it  had  been  the  universal 
practice  to  regard  the  issuing  of  the  writ,  or  filing  ol  the  bill,  as  the 
commencement  ot  the  action.  Otis  v.  Forman,  1  Barb.  Ch.  Pr.  30,  33; 
1  Graham  Pr.  502. 

In  Carpenter  v.  Butterfield,  3  Johns.  Cas.  145,  14t),  Judge  Thomp- 
son held  ** that  the  issuing  of  the  writ  in  a  case,  as  to  every  wa/^rti/ 
purpose ^  whatever y  was  the  commencement  of  the  action.** 

So  in  Hogan  v.  Cuyler,  8  Cow.  203,  205,  Judge  Sutherland  said: 
**It  is  perfectly  well  settled  that  the  issuing  of  the  capias  is  for  all 
essential  purposes  the  commencement  of  the  suit.** 

And  we  find  no  exception  to  this  doctrine  in  the  courts  of  New  York 
until  the  adoption  ot  the  code.  A  similar  rule  prevails  in  Massachusetts, 
Ford  v.  Phillips,  1  Pick.  202;  Swift  v.  Crocker,  21  Pick.  241; 
so  in  New  Hampshire,  Society  v.  Whitcomb,  2  N.  H.  228;  in 
Kentucky,  Thompson  v.  Bell,  (5  Mon.  559;  in  Vermont,  Day  v.  Lamb, 
7  Vt.  42t),  428;  in  Maine,  Johnson  v.  :^arwell,  7  Greenleat,  370;  in 
New  Jersey,  Whitaker  v.  Turnbull,  3  Harr.  174;  in  Illinois,  Feazle  v. 
Simpson,  1  Scam.  31;  in  Pennsylvania,  Caldwell  v.  Heitshu,  .9  Watts  & 
Serg.  51.  In  Connecticut  service  is  required  to  be  made;  and  the  reason 
of  this  departure  from  the  ordinary  rule,  is  explained  in  Jencks  v. 
Phelps,  4  Conn.  149.  It  was  demanded  by  the  peculiar  practice  of  the 
courts  in  that  state,  and  the  judge  who  decided  the  case,  expressly 
admits  it  is  an  exception  to  the  established  doctrine. 
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It  the  commencement  ot  the  suit  btings  into  activity  the  jurisdiction 
of  the  court,  all  subsequent  proceedings  therein,  whether  operating 
upon  the  subject-matter  or  the  parties,  must  be  referred  to  that  date. 

But  my  colleague,  it  is  announced,  has  given  a  hasty  opinion, 
excusable,  no  doubt,  in  the  hurry  ot  official  business — perhaps  the 
pressure  of  his  engagements,  while  holding  a  nisi  prius  term.  We  admit 
the  arduous  duties  imposed  by  the  position  he  holds,  and  the  constant 
demands  upon  his  intellect,  but  we  are  not  satisiied  that  he  has  not 
thoroughly  examined  all  the  questions  submitted  to  him,  and  decided 
them  according  to  his  conviction^  ot  what  the  law  requires  at  his  hands. 
It  hasty  opinions  have  been  given,  he  is  not  the  only  jurist  obnoxious 
to  the  imputation. 

It  was  said  in  Robinson,  £x  parte,  6  McLean,  855,  8t)3,  that 
*' there  is  no  instance,  it  is  l)elieved,  where  a  lederal  court  has  dis- 
regarded the  decisions  ot  a  state  court,  where  it  possessed  no  appellate 
power;"  and  the  remark  was  but  the  expression  of  what  had  long  been 
the  established  practice  when  the  state  courts  and  the  federal  have  been 
in  conflict.  Both  deferred  to  the  other;  neither  )^ere  disposed  to  pro- 
nounce ex  cathedra^  that  the  other  had  exceeded  its  jurisdiction  in  decid- 
ing upon  questions  of  practice  and  pleadings.  Such,  we  suppose, 
was  the  usual  comity  between  courts  ot  concurrent  jurisdiction.  We 
fear,  however,  a  point  has  been  reached  when  the  lule  of  courtesy  has 
been  superseded  by  a  claim  ot  right  to  sustain  one  jurisdiction  by  the 
sacrifice  of  the  other.  We  can  not  disguise  what  must  be  obvious  to  every 
one  who  has  considered  the  state  ot  things  disclosed  in  these  proceedings, 
that  an  attempt  is  now  made  to  test  the  authority  ot  a  state  tribunal  to 
act  in  a  case  within  its  own  jurisdiction,  and  where  its  power  is  legally 
invoked,  by  an  assertion  of  a  prior  right,  on  the  part  of  a  lederal  court, 
to  decide  the  same  case. 

If  a  conflict  must  come,  while  we  shall  not  be  the  first  to  precipitate 
it,  we  hope  we  have  sufficient  self-respect  not  to  yield  our  convictions, 
unless  required  to  do  so  by  a  tribunal,  competent  in  law  to  review  our 
decrees. 

It  is  asserted  my  colleague  has  not  properly  understood  the  meaning 
and  effect  of  our  code,  and  a  collocation  of  various  clauses  is  resorted  to 
in  order  to  justify  the  assumption.  Thus  Sec.  2  of  title  2,  Ch.  4,  is 
quoted,  where  it  is  said,  *'an  action  shall  be  deemed  commenced,  within 
the  meaning  of  this  title,  as  to  each  defendant,  at  the  date  of  the  sum- 
mons, which  is  served  on  him  or  on  a  co-defendant,  who  is  a  joint  con- 
tractor, or  otherwise  united  in  interest.**  This  title  refers  to  the  time  of 
commencing  an  action,  in  other  words,  prescribes  the  various  limitations 
for  every  real  or  personal  right,  taking  the  place  ot  the  usual  statute 
in  such  cases. 

We  are  also  referred  to  Sees.  78  and  79,  [Sees.  5055  and  5056,  Rev. 
Stat.]  defining  when  the  action  shall  be  regarded  as  pending,  so  as 
to  charge  third  persons  w^th  notice,  in  which  case,  to  be  eflectual,  pro- 
cess must  be  served. 

The  clauses,  it  is  said,  must  be  taken  in  connection  with  section  55, 
[Sec.  5035,  Rev.  Stat.]  and  construed  '"in  pari  materia,**  the  necessary 
result  of  which  will,  we  are  told,  control  the  meaning  to  be  given  to  the 
last  section,  so  as  to  require  a  service  to  be  made  before  the  action  can 
be  said  to  be  commenced. 
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Let  us  admit  for  a  moment,  the  argument,  and  what  does  it  prove  ? 
The  omission  to  state  a  fact  by  the  Iramers  ol  the  code,  must  be  regarded 
by  a  comparison  of  other  clauses  ol  the  same  law,  to  express  a  diflerent 
rule  than  the  language  oi  Sec.  55  clearly  indicates.  We  had  supposed 
that  a  collocation  ol  different  statutes,  to  ascertain  the  meaning  of  the 
law-maker,  was  only  permitted  when  an  act  was  obscure  or  doubtful 
or  could  not  be  justly  interpreted  without  resort  to  the  rule;  we  have 
never  yet  kcnown  it  to  be  claimed  that  an  unequivocal  expression  of 
legislative  opinion  could  be  changed  by  construction. 

We  are  referred  to  Ludlow  v.  McBride,  3  Ohio,  240;  State  v. 
Bryce,  7  Ohio  (pt.  2)  82;  Adams  v.  JeHries,  12  Ohio,  253;  to  prove  that 
courts  must  have  jurisdiction  before  they  can  judicially  act.  This  prop- 
osition, we  suppose,  was  never  before  doubled,  nor  do  we  understand 
why  it  is  now  necessary  to  vindicate  it  by  authority.  We  understand 
the  question  before  us  is,  Has  jurisdiction  attached?  If  so,  in  what 
Uibunal?  At  this  point,  we  might  well  inquire,  why  Sees.  238  and  239 
[Sees.  5572  and  ^573,  Rev.  Stat.]  of  the  code  permit  this  court  to  allow 
a  restraining  order,  whenever  the  petition  is  filed,  if  the  circumstances 
before  them  require,  without  the  service  of  process  or  the  appearance  of 
the  defendant,  and  why  it  is,  by  the  established  practice,  a  receiver 
even  may  be  appointed,  if  the  emergency  demand  it  at  the  same  stage, 
ol  the  proceedings  ?  No  other  reason,  we  apprehend,  can  be  given,  but 
that  jurisdiction  must  attach  with  the  filing  of  the  petition. 

As  our  construction  of  the  code  is  Ireely  discussed,  it  may  not  be 
improper — we  trust  it  will  not  be  deemed  derogatory  to  the  circuit  court 
— ii  we  examine,  and,  if  possible,  understand,  when  the  jurisdiction  in 
that  tribunal  is  first  taken.  However  vast  its  powers,  the  federal  court 
is  still  limited  in  its  jurisdiction:  all  its  authority  over  the  person,  as 
well  as  the  subject,  are  conferred  by  statute.  It  has  none  by  consent 
of  parties — much  less  by  implication.  It  is  said  by  Judge  Storv,  in 
Boyle  V.  Zacharie,  31  U.  S.  (6  Pet.)  648,  058,  **that  the  remedies,  in 
equity,  are  to  be  administered  according  to  the  practice  of  courts  of 
equity  in  the  parent  country,  subject,  ol  course,  to  the  provisions  of  the 
acts  of  congress,  and  to  such  alteiations  and  rules  as,  in  the  exercise  ot 
the  powers  delegated  by  those  acts,  the  courts  of  the  United  States  may, 
from  time  to  time,  prescribe  ** 

By  the  act  of  March  2,  1793,  it  was  made  lawful   for  the  seMieral 

courts  ot  tne  United  States  to  make  rules  and  orders  directing  the  return 

ol  writs  and  processes,  the  filing  ol  declarations  and  other  pleadings, 

and  to  regulate  the  practice  generally,  as  shall  be  fit  and  necessary  for 

}i  the  advancement  of  justice. 

In  accordance  with  the  statute,  the  circuit  court  have,  by  the 
approbation  of  the  supreme  judges,  adopted  rules,  one  o(  which  is 
quoted,  as  determining  when  jurisdiction  commences.  The  sixteenth 
rule  (see  Holcomb*s  Dig.  28),  provides,  **Upon  the  return  ol  the  sub- 
poena as  served  and  executed  upon  any  defendant,  the  clerk  shall  enter 
the  same  upon  his  docket  as  pending  in  the  court,  and  shall  state  the 
time  of  entry.*'  This  is  not  the  only  rule  in  the  code.  The  first  declares 
*'the  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always  open 
I  for  the  purpose  of  filing   bills,  etc.,  and  all  other  proceedings,  prepar- 

atory to  the  hearing  of  all  causes  upon  their  merits."     The  twelfth  rule 
provides,  ** Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of 
j  subpoena,  as,  of  course,  on  the  application  of  the   plaintiti."     If  we 
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nnderstand  these  rules,  they  do  not  conflict  with  each  other,  nor  yet 
limit  the  power  of  the  court  over  the  person  or  subject,  by  the  service  of 
the  subpoena.  The  suit  may  have  been  legally  brought,  and  jurisdiction 
taken  by  the  filing  of  the  bill,  as  in  the  English  chancery.  Since  they 
were  adopted,  it  has  been  often  held  that  where  aliens,  or  non-residents, 
have  commenced  their  actions,  no  subsequent  change  oi  domicil  to  the 
state  where  the  suit  is  brought,  will  deprive  the  court  oi  jurisdiction; 
that  having  attached  when  the  bill  was  filed,  it  continues,  notwithstand- 
ing any  future  disability.  Morgan  v.  liiorgan,  16U,S.  (2  Wheat.)  290; 
Mullen  v.  Torrance,  22  U.  S.  (9  Wheat.)  537;  Dunn  v.  Clarke.  38  U.  S.  (8 
Per.)  1;  United  States  v.  Arredondo,  31  U.  S.  (6  Pet.)  691,  709,  where 
the  court  say,  "The  petition  presented  by  the  claimant  contains  a  full 
statement  ol  all  the  matters  required  by  the  first  section  oi  the  Missouri 
law.  The  superior  court  of  Floiida  then  had  jurisdiction  ot  the  peti- 
tion, to  hear  and  determine  the  same,  according  to  the  principles  of 
justice,  and  the  laws  and  ordinances  of  Spain." 

In  Wallace  v.  McConnell,  38  U.  S.  (13  Pet.)  13t>,  it  was  held, 
That  the  jurisdiction  of  the  district  court  of  the  United  States,  and  the 
right  to  prosecute  a  suit,  having  attached  by  the  commencement  oi  the 
suit  in  that  court,  the  right  could  not  be  taken  away  or  arrested  by  any 
proceedings  in  another  court.  An  attachment  oi  the  debts  by  the  pro- 
cess of  a  state  court,  after  the  suit  was  commenced  in  a  court  of  the 
United  States,  could  not  affect  the  right  of  the  plaintiff  to  recover.  *'  In 
this  case.  Judge  Thompson  said:  **The  priority  of  the  suit  will  deter- 
mine the  right;  the  rule  must  be  reciprocal,  and  where  the  suit  is  com- 
menced prior  to  the  institution  of  proceedings  under  attachment  in 
another  court,  such  proceedings  can  not  arrest  the  suit.  The  maxim 
prior  est  tempore  potior  est  jure,  must  govern  the  case,*'  p.  151.  Judge 
Dmmmond,  in  Thaxter  v.  Hatch,  t)  McLean,  (58,  holds  to  the  same 
role;  so  in  the  admiralty,  the  filing  ot  the  libel  in  the  district  court 
is  regarded  as  the  commencement  of  the  action.  Conkling  A  dm.  Law 
and  Prac.  417.  It  does  not  appear  to  us,  from  these  adjudications,  that 
the  jurisdiction,  even  of  the  circuit  court,  does  not  attach  by  the  tiling 
oi  the  bill,  as  in  the  English  chancery  is  the  admitted  doctrine.  When 
the  federal  court  is  invoked  by  a  suitor,  either  at  law  or  in  equity,  the 
statute  which  organizes  the  tribunal  requires  that  process  shall  issue, 
tested  by  the  chief  justice,  commanding  the  defendants  to  appear,  and 
the  marshal  to  serve  the  writ;  and  it  must  be  the  logical  conclusion 
that  this  is  an  exercise  of  power  which  is  in  reality  jurisdiction  taken 
over  the  subject. 

There  is  no  doubt  but  the  forum  which  first  assumes  to  act.  or  takes 
cognizance  ot  the  case,  has  begun  to  exert  its  jurisdiction.  It  its  pro- 
cess is  to  be  served,  it  may  compel  its  officer  to  execute  it,  if  within  his 
power  to  do  so,  and  punish  him  should  he  neglect  or  refuse. 

This  power  to  inflict  punishment  necessarily  follows  the  assump- 
tion of  jurisdiction,  consequent  npon  the  tiling  of  the  bill.  When  this 
fact  is  ascertained,  every  other  court,  as  a  universal  rule,  refuses  to 
interfere.  The  leading  case  which  aflSrms  the  rule  is  that  of  Payne  v. 
Drewe,  4  East  523,  where  Lord  Ellenborough  lays  down  the  principle 
>*ithout  any  reservation.  It  has  been  followed  by  the  Supreme  Court 
of  the  United  States,  in  Smith  v.  Mclver,  22  U.  S.  (9  Wheat.)  532; 
Hagan  v.  Lucas,  35  U.  S.  (10  Pet.)  400;  Shelby  v.  Bacon.  51  U.  S.  (10 
How.)  56;  Brown  v.  Clarke,  45  U.  S.  (4  How.)  4;  Peck  v.  Jenness,  48 
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U.  S.  (7  How.)  612;  Pulliam  v.  Osborne,  58  U.S.  (17  How.)  471.  These 
decisions  proceed  upon  the  hypothesis  that  a  court  '*has  taken  jarisdic- 
tion,"  which  we  understand  to  mean  when  they  have  commenced  to 
exercise  it.  The  doctrine  is  this,  as  it  is  so  clearly  stated  by  Judge 
Grier,  in  Orton  v.  Smith,  69  U.  S.  (18  How.)  2t>3,  26(5,  •'where  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to  prosecute  his  suit 
in  it,  have  once  attached,  that  ris^ht  can  not  be  arrested  or  taken  away 
by  proceedings  in  another  court:  it  has  its  foundation  not  merely  in 
comity,  but  necessity.  II  one  may  enjoin,  the  other  may  retort  by 
injunction,  and  thus  the  parties  be  lelt  without  remedy." 

Our  own  Supreme  Court,  in  Merrill  v.  Lake,  16  Ohio,  374,  404, 
405,  recognize  the  same  doctrine,  which  is  now  the  settled  law,  as 
received  by  the  profession.     Weknow  of  no  exception  to  the  rule. 

This  court,  we  are  satisfied,  had  entire  jurisdiction  of  the  subject- 
matter  when  they  made  the  order;  the  defendants  had  appeared,  and 
were  then  personally  in  court.  Every  judicial  act  must,  therefore, 
relate  to  the  filing  of  the  petition.  The  circuit  court  had,  certainly,  no 
cognizance  of  the  matter  until  October  16,  and  though  process  in  the 
action  then  commenced  was  served  prior  to  the  eighteenth,  that  fact  could 
not  deprive  this  court  of  its  right  to  proceed. 

A  case  very  similar  is  found  in  Brown  v.  Wallace,  4  Gill  &  John. 
497,  decided  by  Chancellor  Bland.  **There  is  no  inst&nce,"  he 
observes,  **to  be  met  with,  in  which  either  one  of  the  English  courts  has 
ever  attempted  to  hinder  or  stay  any  part  of  the  proceedings  in  a  suit 
rightfully  instituted,  and  which  was  then  progressing  in  the  other;  nor 
has  it  even  been  intimated  that  either  of  these  courts  would  call  before 
it  the  parties  to  a  suit  depending  in  the  other,  to  give  an  account  of  acts 
done  under  the  authority  of  the  other ;  or  to  have  the  money  or  prop- 
erty with  which  the  other  was  dealing,  or  which  was  in  the  hands  of 
its  officers  or  agents,  brought  in  to  be  there  disposed  of  by  itself."  This 
is  affirmed  in  Brooks  v.  Delaplaine,  1  Md.  Ch.  Decis.  353;  Winn  v. 
Albert,  2  lb.  42. 

We  may  suppose  the  suit  to  have  been  commenced  at  the  same 
time — both  courts  having  concurrent  jurisdiction — still  it  must  Jfollow, 
from  the  principle  we  have  stated,  the  process  or  order  of  the  tribunal 
which  has  first  seized  the  property  must  hold  it.  This  is  the  ruling  in 
Shelby  v.  Bacon,  already  cited,  where  it  is  said,  *'If  two  courts  have 
'  concurrent   jurisdiction,  the   one  which  first  obtains  possession  of  the 

subject  must  adjudicate,  and  neither  party  can  be  forced  into  another 
jurisdiction.'*  * 'So,  when  co-ordinate  liens  exist  in  both  federal  and 
state  courts,  the  first  seizure,  whether  by  sheriff  or  marshal,  gives 
priority.**  Pulliam  v.  Osborne,  supra.  *'The  first  levy  fixes  [the  right 
to  hold  the  chattel."     Brown  v.  Clarke,  supra. 

The  same  view  is  taken  by  our  Supreme  Court,  in  Miers  v.  Turn- 
pike Co.,  11  Ohio,  273.  275. 
,  **A  single  suit,*'  it  was  there  held,  ^^ lawfully  instituted,  gives  iuris- 

I  diction  to  the  court  to  sequester  the  whole  tolls;  as  the  court  in  Musk- 

]  1  -  ingum  had  power  to  appoint  a  receiver,  to  seize  the  tolls  of  the  company, 

his  authority  extends  throughout  the  state,  wherever  it  may  be  neces- 
sary to  exercise  it,  and  the  court  who  appointed  him  will  protect  him  in 
the  exercise  of  his  power.  If,  then,  the  plaintift  in  that  suit  has  secured 
priority,  he  has  drawn  within  the  jurisdiction  of  that  court  the  whole 
administration  ot  the  fund,  which  that  receiver  may  control,  until  he. 
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and  those  who  are  permitted  to  become  parties  to  his  suit,  have  ex- 
hausted the  assets,  or  obtained  the  objects  ought  by  his  bill.  It  is,  then, 
necessary  to  look  to  the  question  of  priority,  and  determine  by  what  it 
is  acquired.  This  bill  was  filed  first ;  but  the  decree  rendered  and  the 
receiver  first  appointed  in  the  other.  We  think  that  he  whom  the  law 
first  authorizes  to  receive  the  tolls  should  be  protected  in  >iis  possession, 
and  we  find* the  statute  operates  to  confer  this  power  by  the  decree." 

This,  we  suppose,  is  but  the  affirmation  of  an  established  rule  in 
equity,  that  a  receiver  will  not  be  appointed  over  a  receiver.  Valle  v. 
O'Reilly,  1  Hogan,  199;  Irving  v.  Waller,  lb.  25H;  Osborn  v.  Heyer, 
2  Pai.  Ch.  342. 

It  is  admitted  that  the  receiver  in  the  circuit  court  was  appointed 
after  the  receiver  in  this  court  had  seized  the  property,  and  had  it  in  his 
possession  several  days,  and  we  have  no  doubt  he  is  the  proper  person 
to  retain  it.     Indeed,  from  the  published  opinion  of  the  learned  judge, 
who  holds  to  the  contrary,  it  seems  to  us  the  admission  is,  nevertheless, 
made,  and  the  point  in  controversy  surrendered,  unless  the  granting  of 
the  injunction  by  the  circuit  court,  on  the  same  morning  the  receiver  was 
appointed  here,  vested  the  right  in  that  tribunal  to  control  the  specific 
property.    The  effect  of  the  injunction  can  not,  upon  any  legal  principle, 
be  equivalent  to  a  sequestraton  ol  the  fund.     The  one  merely  restrains 
the  parties  from  the  commission  ot   an  act,  leaving  them,  meanwhile, 
in  the  exclusive  possession  of  the  subject;  the  other  divests  the  defend- 
ants of  all  possession,  as  well  as  title.     The  one  is  a  preventive  remedy 
only— the  other  a  legal  seizure  oi  the  thing  in  controversy.     Both  are 
regarded  as  distinct  proceedings,  and  are  Irequently  resorted  to  at  the 
same  time,  in  aid  of  each  other.     Thus,  in  Osborn  v.  Heyer,  2  Pai.  Ch. 
342,  '*where  two  creditors  had  filed  separate  bills  to  reach  the  property 
of  their  debtor,  and  in  one  suit  a  receiver  was  appointed,  in  the  other 
an  injunction  granted  restraining  the  debtor  from  parting  with  his  books 
and  papers,  and  from  collecting  his  debts,  it  was  ordered  that  the  defend- 
ant should  deliver  over  the  property  in  his  hands  to  the  receiver,  not- 
withstanding the  injunction." 

No  case,  we  believe,  can  be  found  where  an  injunction  has  been 
bdd  to  work  a  change  of  possession  or  entitle  a  party  to  claim  it.  It 
operates  *Hn  personam*'  only  ;  and  this  must  have  been  at  one  period  in 
the  progress*  of  the  present  case,  we  think,  the  opinion  ol  the  circuit 
court.  We  are  advised  that  that  forum  has  already  dismissed  the  trust- 
ees and  assignees  of  the  Ohio  Life  Insurance  and  Trust  Company,  when 
arraigned  under  process  for  disobedience  of  the  injunction,  although  it 
appeared  these  trustees  had  transferred  the  fund  in  their  hands  to  our 
receiver,  in  defiance,  it  \ias  said,  of  the  order  ot  that  court.  If  this  has 
been  done,  and  the  parties  enjoined  are  not  held  for  any  contempt,  it  is 
difficult  to  understand  upon  what  ground  the  receiver  of  this  court,  not  a 
party  to  the  bill  in  which  the  injunction  was  granted,  can  be  charged 
with  disobeying  it.  If  the  holders  oi  the  fund  are  blameless  in  trans- 
lerring  it,  it  must  follow  that  the  'person  to  whom  it  is  assigned  is 
equally  excusable. 

The  order  of  this  court,  like  process  of  execution,  protected  the 
trustees  in  the  delivery  of  the  property  to  an  officer ;  they  could  not  be 
involved,  therelore,  in  any  legal  difficulty,  as  they  acted  involuntarily. 
The  same  order  must,  in  like  manner,  shield  our  receiver,  or,  in  plainer 
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language,  authorize  the  court  itself  to  take  possession  of  and  administer 
the lund. 

Much  has  been  said  of  the  circumstances  under  which  one  of  my 
colleagues  made  the  order,  as  well  as  what  transpired  in  the  circuit  court 
when  they  allowed  an  injunction.  There  seems  to  have  been  great  baste 
with  all  parties.  It  may  have  been  a  race  of  diligence,  and  if  no  unlair- 
ness  was  used,  the  effort  of  counsel  to  obtain  a  legal  advantage  is  not 
to  be  deprecated.  But  we  can  not  look  out  oi  the  case,  or  take  notice 
of  suggestions  made  in  the  argument,  which  impeach  the  integrity  of 
any  of  the  parties.  In  this  stage  of  the  proceedings  they  are  not  perti* 
nent,  and  will  be  disregarded  by  the  court;  nor  need  we  trouble  ourselves 
to  defend  any  member  ot  this  tribunal  from  the  imputations  counsel  or 
clients  may  think  proper  to  make.  We  will  only  say,  such  discourtesy 
always  recoils  upon  those  who  exhibit  it,  and  is  alike  unworthy  the 
bench  and  the  bar. 

The  administration  oi  justice  is  confided  to  our  hands;  we  icnow 
no  distinction  of  persons,  nor  shall  we  refuse  to  exert  all  the  power  we 
properly  possess  to  aid  the  humblest  suitor  before  us.  We  can  not,  ii 
we  would,  surrender  our  jurisdiction  over  the  subject  in  controversy, 
when  v^e  are  satisfied  we  have  the  right  to  retain  it,  and  our  own  judg- 
ment is  to  be  exercised  to  ascertain  whether  the  right  exists.  We  adopt 
tne  language  of  the  Supreme  Court  of  the  United  States,  in  Hyde  v. 
Stone,  t)l  U.S.  (20  How.)  170, 175.  as  imbodying  our  conception  of  judicial 
duty.  * 'The  courts  of  the  United  States  are  bound  to  proceed  to  judg- 
ment, and  to  afford  redress  to  suitors  before  them  in  every  case  to  which 
their  jurisdiction  extends.  They  can  not  abdicate  their  authority  or 
duty,  in  any  case,  in  favor  of  another  jurisdiction." 

In  whatever  light  we  have  been  able  to  consider  the  question  belore 
us,  we  are  torced  to  the  conviction,  that  the  means  attempted  to  be  used 
by  the  defendants,  and  which  have  been  used  against  the  receiver  of  this 
court  directly  affect  our  right  to  hear  and  determine  the  controversy 
before  us;  our  jurisdiction  is  denied,  and  without  the  power  to  reverse 
our  orders,  an  effort  is  made  by  another  tribunal  to  withdraw  irom  our 
custody  property  which  has  been  already  sequestered  by  our  decree;  the 
possession  of    what  our  own    process  has  imparted,  which  we  have, 
perhaps,  directed  to  be  deposited  in  bank,  or  locked  up  in  the  vault  ol 
our  receiver,  may  thus  be  taken   from  us;  or,  if  we  resist  the  assump- 
tion, the  power  which  undertakes  to  control   us    may  resort  to  force. 
This  is  the  inevitable  crisis,  and  it  becomes  those  who  begin  the  conflict 
to  calculate  the  result. 

It  is  the  first  instance,  we  believe,  in  our  judicial  history,  where 
such  a  coarse  has  been  pursued ;  we  believe  tne  books  will  be  examined 
in  vain,  for  a  parallel  case. 

When  our  power  was  disputed,  the  proper  mode  to  adopt,  was  to 
move  this  court,  to  set  aside  their  order,  on  the  ground  the  mrisdiction 
over  the  fund  had  attached  in  the  federal  court ;  this  step  it  seems,  was 
taken,  and  there  is  an  answer  on  file,  upon  which  such  a  motion  was 
made,  and  after  argument  overruled.  This  answer  sets  forth  all  the 
facts,  which  are  now  relied  on  to  sustain  the  power  of  the  circuit  court 

After  this  it  can  not  be  permitted  that  our  jurisdiction  shall  be  invaded 
by  processes  of  contempt  against  an  officer  who  is  only  acting  as  we 
have  directed,  whose  only  fault  is  the  faithful  discharge  of  his  duty. 
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We  have  already  said  the  questions  raised  in  this  controversy  are  as 
novel  as  they  are  important — novel,  a&  they  present  for  the  first  time, 
for  the  last  half  century  at  least,  the  claim  of  a  co-ordinate  court  to 
attach  and  punish  the  officer  oi  another  for  serving  its  process;  novel, 
as  it  is  attempted  by  a  federal  court  to  reverse  the  orders  and  decrees  ot 
a  state  tribunal  of  equal  jurisdiction,  and,  so  far  as  power  over  the  sub- 
ject is  concerned,  of  equal  dignity;  novel,  as  the  effect  ot  an  injunction 
is  held  to  be  equivalent  to  a  seizure  of  the  subject;  not  a  restraint  only 
upon  the  defendant  against'  whom  it  issues. 

Our  duty  is  plain.  It  we  permit  the  course  pursued  by  the  detend- 
ants  to  pass  without  rebuke,  we  may,  for  all  practical  purposes,  sur- 
render our  whole  judicial  power,  leaving  the  construction  of  our  practice 
to  be  decided  by  other  courts,  who  without  any  appellate  authority, 
may  yet  choose  to  exercise  a  general  superintendence  over  state  insti- 
tutions. 

We  have  approached  the  subject  and  examined  it  with,  as  we  believe, 
a  proper  sense  of  its  importance.     We  have  weighed  every  argument, 
and  taken  our  own  time  to  reflect  upon  the  facts.     Our  deliberate  con- 
clusion, upon  the  whole  case,  is  that  the  defendants  have  shown  no 
cause,  whatever,  why  they  should  not  be  amenable  to  this  court  for  a 
disobedience  of  their  process,  as  well  as  an  attempted  interference  with 
the  possession  of  our  receiver.     Even  since  the  hearing  of  the  argument, 
we  are  advised  by  the  report  of  the  receiver,  he  has  been  compelled  to 
appear  before  the  circuit  court,  and  required,  by  that  Jorum,  to  deliver 
Over  to  one  of  the  detendants  the  property  in  our  possession,  the  order 
lor  which  that  defendant  has  served  in  person.     This  is  but  the  neces- 
sary consequence  ol  the  original    motion,  on   which  the  process  ot  the 
circuit  court  has  issued.     The  whole  proceeding  has  but   reached    its 
natural  result.     We,   therefore,   hold  both  defendants  are  in  contempt, 
an  i  should  be  dealt  with  accordingly. 

An  attachment  is  ordered  against  both  detendants,  but    the  court 
will  hereafter  direct  when  it  shall  issue. 
Attachment  ordered. 

riNAL  ORDER  APPOINTING    TRUSTEES  AND  DISMISSING    AI,!,  PROCEED- 
INGS IN  THE   PENDING   CAUSE. 

**This  cause  came  on  to  be  heard  by  consent  of  the  parties,  and,  i 
being  made  to  appear  to  the  court,  by  the  declaration  of  the  said  defend' 
ants,  Chas.  Stetson,  John  C.  Wright,  Sanruel  Fosdick,  Samuel  J.  Broad- 
well.  George  Crawford,  .Abraham  M.  Taylor,  and  Clement  Dietrich, 
heretotore  made  in  open  court,  as  well  as  by  their  answers  on  tile,  that 
they,  as  assignees  ol  the  said  Ohio  Lite  Insurance  and  Trust  Company, 
created  by  the  deed  of  that  company,  dated  September  26,  1857,  have 
submitted  to  the  ludgment  of  ttiis  6ourt  the  further  administration  of 
the  trust  confided  to  them  as  aforesaid,  to  be  managed  as  this  court  may 
direct.  It  is,  therefore,  ordered  and  adjudged  that  James  P..  Kilbreth 
and  Charles  Remelin,  disinterested  persons,  be  and  they  are  hereby 
appointed  trustees  ot  the  assets  and  property  which  were  of  the  said 
trust  company,  in  the  place  of  the  above  named  assignees,  who  have 
surrendered  their  trust  as  aforesaid,  with  all  the  rights  and  powers 
conferred  upon  said  assignees,  by  law,  and  by  the  said  deed  ot  assign- 
ment, as  well  in  relation   to  the  property,  assets  and  liabilities  of  said 
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trust  company,  in  the  state  of  Ohio,  as  elsewhere,  but  subject  to  the 
outstanding  contracts  and  liabilities,  for  rents,  counsel  lees  and  other 
expenses,  made  and  incurred  by  said  assignees,  in  the  execution  of  said 
trust  piior  to  the  surrender  thereof,  as  aforesaid;  and  the  said  trustees, 
hereby  appointed,  shall  proceed  in  the  administration  of  said  trust 
according  to  law,  with  the  diligence  requisite  to  make  the  assets  avail- 
able for  the  benetit  of  the  creditors.  But,  beiore  entering  upon  the  dis- 
charge of  their  duties,  the  said  trustees  shall  be  sworn  duly  to  perform 
the  same  according  to  law,  and  shall,  moreover,  enter  into  separate 
undertakings,  with  sureties  to  be  approved  by  the  court,  in  the  penal 
sum  ot  fifty  thousand  dollars  each,  pa>able  to  the  state  of  Ohio,  for  the 
benefit  ot  all  parties  interested  in  said  trust,  and  conditioned  each  for 
the  laithlul  management  oi  said  trust,  and  the  proper  accounting  for  all 
moneys  that  may  come  into  their  hands  as  trustees." 

'*And  it  is  further  ordered  that  said  Stetson,  and  his  assodate 
assignees,  have  permission  to  withdraw  from  the  documents  and  effects 
now  in  the  hands  of  the  late  sheriff  (Mathers),  as  receiver,  any  private 
property  of  theirs,  or  ol  either  ol  them,  and,  also,  their  vouchers  for 
acts  done  by  them  in  the  due  execution  of  said  trust,  while  in  their 
hands,  giving  receipts  to  said  Mathers,  specifically  describing  the  prop- 
erty so  to  be  withdrawn.  * ' 

'*And  it  is  further  ordered,  that  said  defendants,  The  Ohio  Life 
Insurance  and  Trust  Company,  and  said  Stetson  and  others,  assignees 
as  aforesaid,  shall,  within  ten  days  after  notice  of  the  qualification  of 
the  trustees  hereby  appointed,  execute  and  deliver  to  them,  for  the  ben- 
efit of  all  the  creditors  and  stockholders  of  the  said  Ohio  Life  Insurance 
and  Trust  Company,  a  deed  conveying  to  them  in  trust,  as  aforesaid,  all 
the  real  and  personal  property,  assets  and  choses  in  action,  which  were 
of  the  said  trust  company,  and  were  assigned  to  the  said  Stetson  and 
others  as  assignees,  by  said  deed  ot  assignment  of  September  26,  1857, 
as  the  same  remain  not  disposed  of  under  said  assignment." 

**And  it  is  further  ordered,  that  Richard  Mathers,  hereiolore 
appointed  receiver  in  this  case,  shall,  on  demand  ot  the  trustees  hereby 
appointed,  and  notice  of  their  having  been  duly  qualified,  hand  over  to 
them  the  cash,  books,  choses  in  action,  and  other  property  which 
belonged  to  said  trust  company,  and  now  in  his  hands,  deducting  there- 
from any  amount  heretofore  paid  by  him  under  the  order  oi  this  court, 
passing  over,  instead  of  cash,  the  vouchers  he  holds  for  every  such  pay- 
ment. He  is  also  allowed  to  deduct  from  said  cash  the  sum  oi  one 
thousand  dollars,  now  allowed  him  by  the  court  for  his  services  as 
receiver,  and  the  further  sum  of  two  thousand  three  hundred  and  two 
dollars  allowed  him  for  his  payment  of  taxes,  expenses,  and  lees  of 
counsel,  incurred  in  keeping  and  defending  the  said  property  while  in 
his  hands,  he  giving  said  trustees  duplicate  certificates  therefor,  one  lor 
the  trustees  and  one  to  be  filed  in  this  court;  and  when  said  receiver 
shall  have  performed  the  things  required  ot  him  by  this  order,  and  made 
due  report  thereof  to  this  court,  and  it  shall  be  made  appear  that  the 
proceedings  for  contempt  against  him  and  others,  for  acts  done  under 
the  orders  ot  this  court  are  dismissed,  the  said  Mathers  shall  stand  dis- 
charged from  further  duties,  as  receiver,  under  his  said  appointment; 
ard  it  being  made,  further,  to  appear  that  the  circuit  court  of  the 
United  States,  tor  the  seventh  circuit  and  southern  district  ot  Ohio, 
have  ordered  that  there  be  paid,  by  said  Richard  Mathers,  receiver,  to 
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James  P.  Kilbreth,  out  ot  the  said  assets,  tbe  sum  of  three  hundred  and 
sixty-seven  dollars  and  sixty-6ve  cents  lor  all  costs,  counsel  lees  and 
expenses,  incident  to  his  said  office  as  receiver  appointed  by  that  court; 
it  is  turther  ordered,  that  the  trustees  now  appointed  shall  pay  out  ot 
the  assets  which  may  come  to  their  hands  the  said  sum  of  three  hun> 
dred  and  sixty-seven  dollars  and  sixty-five  cents,  taking  therefor,  from 
said  Kilbreth,  triplicate  receipts;  one  copy  lor  themselves,  one  to  be 
filed  in  this  court,  and  one  for  said  assignees.  It  is  also  ordered  that 
said  Richard  Mathers,  receiver,  out  of  the  assets  in  his  hands,  pay  the 
costs  ot  this  cause;  and  it  is  further  ordered,  that  said  trustees  shall 
immediately  take  under  their  control  the  suits  pending,  and  judgments 
for  and  against  the  said  trust  company  and  said  assignees  or  either,  in 
the  state  ol  Ohio  and  elsewhere,  and  manage  the  same  tor  the  benefit  ot 
the  trust." 

"And  this  court  being  satisOed  that  the  proceedings  for  contempt 
in  the  circuit  court  ol  the  United  States,  for  the  seventh  circuit  and 
southern  district  of  Ohio,  against  Richard  Mathers  and  several  others, 
have  been  dismissed  and  the  parties  discharged  therefrom;  and  being 
further  satisfied,  that  James  P.  Kilbreth  and  Nathaniel  C.  McLean, 
against  whom  proceedings  for  contempt  are  now  filed  in  this  court, 
did  not,  in  any  act  ol  theirs,  intend  to  bring  this  court  into  contempt 
or  unlawfully  to  oppoe  the  execution  of  its  orders,  do  order  that  said 
proceedings  be  dismissed,  and  that  said  Kilbreth  and  McLean  go  dis- 
charged thereof  without  day." 

*'As  to  all  matters  not  provided  for  in  this  decree,  it  is  ordered  that 
the  petition  ot  the  plaintills  and  the  several  cross-petitions  filed  in  this 
cause  be  dismissed  without  prejudice,  and  this  decree  shall  not  be  under- 
stood, taken,  or  construed  as  determining  any  question,  either  for  or 
against  the  said  assignees,  as  to  any  alleged  mismanagement  oi  said 
trust  fund  while  in  their  hands — the  design  being  to  leave  those  ques- 
tions without  prejudice  to  either  party  by  this  decree." 


MALICIOUS  PROSECUTION— DAMAGES.  «  dis. 

892. 

[Special  Term,  November,  1858.] 

Springer  &  Fries  v.  Edward  Wise  et  al. 

1.  An  action  will  not  lie  for  the  recovery  of  damages,  alleged  to  have  occurred  in  con- 
sequence of  a  malicious  civil  suit,  unaccompanied  by  the  arrest  of  the  persou 
or  a  seizure  of  property.  Tbe  costs  of  the  action  in  which  he  recovers  are  sup- 
posed to  compenf  ate  him  for  his  loss. 

1  When  the  founaation  of  the  action  is  alleged  damage  in  consequence  of  the  wrong- 
ful and  malicious  levy  upon  property,  special  injury  must  be  alleged  and  shown. 

Oo  demurrer  to  petition. 

The  petition  sets  forth  '*that  the  defendants,  on  or  about  June  21, 
1858,  commenced  an  action  against  them  in  the  court  oi  common  pleas, 
in  the  county  of  Jackson,  and  state  of  Missouri,  and  in  said  cause  tiled 
their  petition  against  these  plaintifls,  and  among  other  things,  averred 
that  these  plaintiffs  were  merchants  trading  at  Cincinnati,  Ohio,  under 
the  name  of  Springer  &  Pries;  that  they  did  not  know  the  first  name  ot 
said  Springer  &  Fries,  and,  therefore,  sued  them  as  Charles  Springer 
uid  John  A.  Fries;  that  these  plaintiffs  executed  and  delivered  to  Selig 
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man  &  Stetheimer,  of  the  state  and  city  ol  New  York,  their  promissory 
note,  for  the  sum  of  seven  hundred  and  twenty -five  dollars  and  seventy- 
two  cents,  which  became  due  three  months  after  the  date  thereof,  to-wit, 
on  April  15,  1857;  also,  their  other  promissory  note,  dated  July  1,  1857. 
for  the  sum  of  twenty-five  hundred  and  sixty-six  dollars  and  forty-four 
cents,  which  became  due  March  1,  185S,  and  on  which  five  hundred 
dollars  had  been  paid;  and,  also,  their  other  promissory  note,  dated 
July  17,  1857,  lor  the  sum  of  six  hundred  and  six  dollars  and  twelve 
cents,  which  fell  due  March  17,  1858.  The  said  plaintiffs  in  said  cause, 
further  alleged,  in  their  said  petition,  that  the  said  notes  had  severally 
been  indorsed  by  said  Seligman  &  Stetheimer  to  them,  and  that  they 
were  the  legal  owners  thereof;  that  the  said  several  notes  had  been 
casually  lost,  and  that  they  could  not,  therefore,  tile  the  same  in  said 
cause,  then.  The  plaintiffs  herein  say  that  the  defendants  are  partners, 
and,  as  such,  commenced  said  action  in  said  court  of  common  pleas  of 
Jackson  county ;  they  further  say,  that  in  said  action  Louis  J.  Singer, 
agent  for  the  above  named  defendants,  swore  to  the  truth  of  said  aver- 
ments, and  he,  also,  at  the  commencement  of  sajd  action,  made  oath 
'that  said  plaintiffs  had  a  just  demand  against  said  defendants.  Springer 
&  Fries,  that  the  amount  which  they  ought  to  recover  thereon,  was 
thirty-four  hundred  dollars,  and  that  said  Springer  &  Pries,  as  said 
affiant  believes,  are  not  residents,  nor  residing  within  the  state  of 
Missouri;'  and  thereupon  said  defendants,  by  their  agents  and  attorneys, 
procured,  to  be  issued,  a  writ  of  attachment  against  the  property  oi  these 
plaintiffs,  and  caused  the  property  of  these  plaintiffs  to  be  seized  thereon 
to  satisfy  said  claim." 

**  These  plaintiffs  say  that  it  is  not  true,  that  at  the  time  of  the  com- 
mencement of  said  action,  the  said  defendants  herein  were  the  holders  or 
the  owners  of  the  said  notes  described  above,  and  that,  at  that  time,  tbe 
same  had  not  been  indorsed  over  to  them  by  said  Seligman  and  Stetheimer; 
they  further  say,  that  said  notes  were  not  casually  lost,  as  averred  by  said 
defendants  herein  in  their  said  petition,  but,  on  the  contrary,  at  said 
time  the  same  were  in  the  hands  of  parties  in  Cincinnati,  who  held  them 
as  agents  tor  Seligman  and  Stetheimer,  who  were  then,  are  now,  and 
ever  have  been,  the  real  bona  fid^  holders  and  owners  of  said  notes. 
The  plaintiffs  herein  say  that  they  were  at  no  time  indebted  to  the 
defendants,  and  that  the  commencement  of  said  action,  and  the  levying 
said  attachment  upon  their  property,  was  wrongful,  malicious,  and 
vexatious,  that  by  reason  thereof  the  plaintiffs  herein  have  been  greatly 
i(  damaged  in  their  business,  credit  and  reputation;  the  plaintifls  further 

if  say,  that  the  defendants  herein,  of  their  own  motion,  have  abandoned 

said  action,  and  dismissed  said  attachment,  and  that  said  Seligman  and 
Stetheimer,  the  real  owners  of  said  notes,  have  now  in  another  forum 
commenced  their  action  against  these  plaintiHs." 

**  The  plaintiffs  say,  that  by  the  wrongful,  malicious  and  vexatious 
proceedings  of  the  defendants,  they  have  been  put  to  large  expense  and 
I  \'  outlays,  and  have  suffered  damages  to  the  extent  of  ten  thousand  dollars, 

•  1  for  which  they  ask  judgment,  and  for  all  proper  relief.*' 

To  this  petition  the  defendants  demur,  because  it  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action. 

Jos.  Abraham,  for  plaintiffs. 

Tilden,  Rairden  &  Curwen,  for  defendants. 

i'l 
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Spbncbr,  J. 

It  is  claimed  the  property  of  the  plaintitts  was  attached,  and  that 
they  received  injury  to  their  business,  in  consequence  of  the  malicious 
procedure  of  the  defendants.  No  actjion  lies  against  a  party  lor  the  bring- 
ing of  a  vexatious  civil  suit,  to  authorize  a  recovery.  There  must  have 
been  an  arrest  of  the  defendant  in  the  action,  or  some  special  injury 
arising  to  his  property.  It  is  well  established  that  ii  an  individual,  on 
an  execution,  takes  the  property  of  another,  when  on  a  prior  execution 
his  judgment  has  been  satisfied,  an  action  will  lie  for  the  vexatious 
prosecution  of  the  writ.  But  the  malice  in  that  case  is  the  gist  ot  the 
action,  and  special  damage  must  be  averred.  But  for  the  causeless 
bringing  of  an  action,  where  no  special  injury  arises  to  a  party,  the 
costs  of  the  action  in  which  he  recovers  are  supposed  to  compensate  him 
for  his  loss.  Where  there  has  been  a  seizure  of  the  person  or  property 
in  an  action,  brought  vexatiously,  without  probable  cause,  and  for  the 
purpose  of  harassing  the  defendant,  the  latter  may  recover  at  common 
law  lor  the  special  damage  he  may  have  sustained.  To  sustain  such 
an  action,  it  must  appear  that  either  his  person  or  his  property  has 
been  seized,  and  that  the  action  was  without  reasonable  or  probable 
cause,  and  vexatiously  or  wrongfully  instituted. 

Now,  how  near  does  the  petition  in  this  case  conform  to  these 
requisites  ? 

All  the  facts  may  be  true,  as  averred  here,  and  the  plaintiffs  in  the 
action  in  Missouri  may  not  have  been  guilty  of  a  vexatious  proceeding, 
or  one  without  reasonable  or  probable  cause.  It  is  not  enough  to  aver 
in  a  petition  of  this  kind  that  the  party  had  no  cause  of  action,  or  that 
the  notes  averred  to  be  the  cause  of  action,  were  not  the  property  of  the 
party  bringing  it.  The  averment  should  be  specific,  that  the  suit  was 
brought  without  reasonable  expectation  of  maintaining  it. 

It  has  been  claimed  that  the  malice  of  the  agent  might  be  imputed 
over  to  the  principle.  As  a  general  rule,  that  is  not  so;  it  is  not 
imputed  to  him.  Unless  he  directed  the  act  to  be  done  he  is  not  liable 
lor  the  malicious  wrongs  of  an  agent,  acting  without  the  proper  scope  of 
his  duty. 

The  demurrer  is  well  taken,  and  must  be  sustained. 


ATTACHMENT.  ^^ 

[General  Term,  Novem'ber,  1868.] 

*W.  D.  Albxandbr  v.  W.  Y.  Brown. 

1.  Where  a  claim  is  asserted,  and  the  usual  evidence  submitted  to  the  clerk,  to  en- 
title a  plaintiff  to  an  order  of  attachment,  the  nature,  validity,  or  justice  of  the 
cause  of  action,  is  not  a  i^atter  of  inquiry. 

1  The  affidavit  is  made  at  the  plaintiff^'s  peril,  and  the  undertaking  he  is  required 
to  give,  is  the  defendant's  indemnity  for  any  injury  he  may  sustain  by  the  pro- 
cedure. 

3.  The  defendant  may  deny,  by  affidavit,  the  specific  acts  charged  by  the  plain  tiff* 
to  entitle  him  to  the  process,  as  they  apply  soely  to  the  remedy — not  to  the 
right  of  action. 

*  Cited  in  support  of  the  proposition  that  an  attachment  will  lie  in  a  suit  to 
recover  money  lost  in  a  slot  machine.    Wise  v.  Martin,  5  Dec.  551. 

16  Dis. 
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Proceeding  in  error  to  reverse  an  order  of  the  court  at  special  term 
dismissing  an  attachment. 

The  question  involved  is  the  sufficiency  of  an  affidavit  to  authorize 
an  order  ot  attachment,  under  the  code. 

The  affidavit  is  as  folio ws:  * 'Plaintiff  says  that  the  claim  herein^ 
against  the  defendant,  W.  D.  Alexander,  is  founded  on  the  notes  set 
forth  in  the  petition,  and  also  upon  the  currency  of  the  bank  of  Tokama, 
amounting  to  $17,500,  held  by  the  affiant,  as  stated  in  his  petition,  and 
the  liability  of  said  currency,  incurred,  by  said  Alexander,  as  one  of  the 
stockholders  of  said  bank.  Affiant  further  states  his  claim  is  just,  and 
he  believes  he  ought  to  recover  from  the  deiendant  $21,000  with  interest, 
from  June  10,  1858;  he  further  says,  that  Alexander  is  a  non-resident 
of  the  state  of  Ohio,  and  a  number  of  persons,  who  are  named  as  gar- 
nishees, have  property  of  his  in  their  possession." 

By  the  petition,  referred  to  in  the  affidavit,  it  is  alleged  that  the 
territorial  legislature  of  Nebraska,  in  the  year  1857,  chartered  an  institu- 
tion to  be  established  in  Burt  county,  by  the  name  ot  'The  Bank  ot 
Tokama;'  that,  bv  the  terms  of  the  act  of  the  incorporation,  the  stock- 
holders of  the  bank  were  made  personally  liable  for  the  lull  amount  of 
the  issues  or  airreyuy  of  the  directors  i,  e,  bills:  that  the  defendant  is  one 
oi  the  stockholders.  The  bank  has  tailed,  and  become  entirely 
insolvent,  owing  the  plaintiff  $13,877,  evidenced  by  six  notes  of  hand, 
signed  by  the  president,  of  the  following  purport: 

$2,100.  St.  Louis,  Mo.,  April  28,  1858. 

Forty  days  after  date  we  promise  to  pay  to  the  order  ol  Mr.  Henry 
Brown,  $2,100,  for  value  received,  payable  at  the  Franklin  Bank,  Cin- 
cinnati, Ohio. 

(Signed)  S.  S.  Campbell, 

President  Bank  ot  Tokama. 

It  is  further  alleged,  that  Ihese  notes  are  unpaid,  and  the  plaintiff 
holds  as  collateral  security  for  their  payment  $17,500  of  the  bills  issued 
by  the  bank,  which  were  deposited  with  him,  by  its  officers.  He,  there- 
fore, asks  judgment  against  defendant,  on  the  ground  of  his  liability, 
as  stockholder,  to  pay  the  debts  o!  the  bank. 

Smith  &  Lowe,  for  plaintiff  in  error. 

I  Lee  &  Fisher,  for  deiendant  in  error. 


Storbr,  J. 

Several  objections  have  been  made  as  to  the  sufficiency  of  the 
affidavit,  which  in  our  opinion,  should  more  properly  be  urged  on  the 
trial  oi  the  action.  We  suppose  the  right  to  sue,  the  morality  or 
immorality  ot  the  claim,  the  adequacy  oi  the  consideration,  in  fact,  the 
entire  cause  of  action,  are  subjects  for  inquiry  in  another  stage  ol  the 
proceedings,  and  can  not,  with  any  propriety,  be  considered  on  a  motion 
to  discharge  an  order  of  attachment.  If  we  were  permitted  in  this  sum- 
mary way  to  inquire  into  the  merits  of  the  controversy,  we  should  fore- 
stall all  future  action,  and  virtually  deprive  the  plaintiff  ot  a  full  inves- 
I  !  tigation  of  his  right.     This  rule  is  but  the  ordinary  course  pursued  by 

all  courts,  when  motions  are  made  to  quash  a  writ,  or  to  set  aside  a 
process,  not  authorized  by  law,  or  which  was  improvidentially  issued. 

Where  a  claim  is  asserted,  and  the  usual  evidence  submitted  to  the 
clerk  to  entitle  a  plaintiff  to  his  order  ot  attachment,  or  of  arrest,  or  tor 
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the  recovery  ol  personal  property,  the  nature,  validity  or  justice  of  the 
cause  of  action,  is  not  a  matter  of  inquiry;  all  that  can  be  demanded' is 
the  ordinary  proof  of  indebtedness,  by  the  deiendant,  his  fraudulent  con- 
duct or  unlawful  detention  of  the  property.  The  affidavit  is  made  at 
the  plaintiff's  peril;  and  the  undertaking  he  is  required  to  give,  is  the 
defendant's  indemnity  for  any  injury  he  may  sustain  by  the  procedure. 

This  view  of  the  case  disposes  of  the  objection,  that  the  bank  was 
not  legally  incorporated;  and  the  territorial  legislature  which  granted 
the  charter  had  no  power  to  grant  such  a  franchise.  It  is  asserted  in 
general  terms,  the  grant  was  made,  and  until  the  contrary  is  proved,  we 
must  presume  such  is  the  fact.  To  permit,  then,  an  issue  to  be  made, 
in  this  stage  of  the  cause,  to  test  the  validity  oi  the  charter,  would  result 
in  a  trial  in  advance  before  any  plea  or  answer  setting  up  a  defense  is 
filed;  compelling  us  meanwhile  to  take  judicial  notice  of  what  are  called 
territorial  statutes,  which  we  would  not  permit  in  ordinary  cases,  unless 
specially  pleaded  and  proved  as  ordinary  tacts. 

The  same  remark  will  apply  to  the  objection  taken  to  the  liability 
of  the  bank,  upon  the  note  made  by  the  president,  copies  ot  which  are 
exhibited  with  the  petition.  Whether  the  signature  of  that  officer  is 
genuine,  or  whether  he  was  empowered  to  enter  into  the  contract,  or 
whether  its  form  or  execution  is  such  as  is  required  by  law,  are  questions 
not  now  belore  us,  and  were  very  properly  disregarded  by  the  judge  at 
special  term. 

It  we  should  suppose  the  corporation  referred  to  was  not  legally 
created,  it  does  not  follow  that  those  who  were  instrumental  in  bringing 
it  into  life — its  stockholders  and  officers — are  not  still  responsible  for 
its  issues.  When  we  find  such  a  state  of  things  to  exist,  the  pretended 
corporators  have  been  regarded  as  partners,  or  joint  stockholders,  liable, 
individually,  to  iulfiU  what  the  corporate  body  would  have  been  com- 
pelled to  do  if  it  had  a  legal  existence. 

The  argument  of  the  defendants*  counsel,  therefore,  could  not  be 
sustained,  if  the  hypothesis  he  has  urged  be  true. 

We  do  not  discover  any  error  in  the  ruling  at  special  term  upon  the 
general  sufficiency  of  the  affidavit.  It  states  in  indebtedness,  and  the 
amount  actually  due  by  the  defendant,  his  non-residence,  also,  is  averred, 
and  the  usual  formalities,  required  by  the  code,  are  pursued. 

The  defendant,  in  every  case  where  an  order  of  attachment  has 
issued,  may  deny  by  affidavit,  the  specific  acts  charged  by  the  plaintiff, 
to  entitle  him  to  the  process.  If  fraud  is  alleged,  he  may  contradict  it, 
and  so  of  non-residence,  as  these  apply  solely  to  the  remedy,  not  to  the 
right  of  action.  Here  no  exception  is  taken  to  the  affidavit  upon  any 
such  ground.  If  any  exists  in  reality,  it  is,  as  we  have  already  said^ 
such  as  can  only  be  determined  on  the  final  hearing  of  the  cause. 

Judgment  affirmed. 
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»"«  CONTRACTS— INTEREST. 

898. 

[Special  Term,  November,  1858.] 

*Thomas  Dunlap  et  al.   v.  Wiseman's  Exr.  et  al. 

When  interest  is  payable  by  the  terms  of  a  contract,  at  stated  periods,  it  becomes 
principal  from  the  time  of  payment,  and  may  be  recovered  as  such,  with  inter- 
est from  the  time  it  became  due ;  but  at  no  higher  rate  than  six  per  cent,  per 
annum,  although  the  interest  arising  on  the  contract  was  at  the  rate  of  ten  per 
centum  per  annum,  under  the  statute.  It  would  be  otherwise,  if  under  that 
statute,  the  interest  on  the  interest  had  been  stipulated  for,  at  the  highest  rate 
authorized. 

This  is  an  action  by  Thomas  Dunlap  and  others  to  foreclose  a  mort- 
gage given  by  John  A.  Wiseman.  Charles  Stewart  and  Thomas  Webb, 
executors,  etc.,  of  John  Walker,  deceased,  are  made  parlies,  and  they 
set  up  in  their  answer  a  mortgage  on  the  same  premises,  from  Wiseman 
to  Walker. 

The  question  in  the  case  is  whether  interest  shall  be  allowed,  and 
what  shall  be  the  rate  of  interest  upon  interest  as  it  matured,  on  a 
promissory  note,  which  reads  as  follows: 

$1,600.  Cincinnati,  April  14,  1853. 

On  or  before  the  I4th  day  of  April,  1856,  for  value  received,  I 
promise  to  pay  John  Walker,  or  order,  fifteen  hundred  dollars  with  10 
per  cent,  interest  yearly  from  date,  to  be  paid  at  the  end  of  each  six 
months. 

"John  A.  Wiseman." 

Clinton  Kirby,  for  plaintiffs. 

W.  B.  Caldwell,  for  executor,  etc.,  of  Wiseman. 
Tilden  &  Rairden,  for  executors,  etc. ,  of  Walker. 

Spencbr.  J. 

It  has  been  decided  in  Watkinson  v.  Root,  4  Ohio  373,  that  on  a 
note  drawn  in  this  way,  the  interest  would  be  allowed  on  the  interest, 
as  it  matured  from  time  to  time;  that  was  an  action  brought  for  the 
recovery  of  the  interest  alone,  the  principal  not  having  yet  become  due, 
and  it  was  held  that  where  a  note  was  drawn  in  that  way,  the  interest 
when  it  should  be  paid,  becomes  principal,  and  draws  interest. 

The  present  case  tails  within  this  ruling.  The  plaintiffs  are  entitled 
to  interest  on  these  installments  ol  interest,  as  they  matured,  at  the  end 
of  every  six  months.  But  where  interest  is  thus  made  principal,  the 
question  is  what  rate  of  interest  does  it  draw  ?  The  statute  provides  that 
on  all  sums  of  money,  after  the  same  shall  become  due,  the  interest 
shall  be  allowed  at  the  rate  ol  six  per  cent,  and  no  more.  By  virtue  of 
that  provision,  then,  this  installment  of  interest  would  only  draw  six 
per  cent. ;  but  it  provides  that  parties  may  agree,  in  writing,  to  pay 
interest  at  a  rate  not  exceeding  ten  per  cent.  We  are  disposed  to  give 
that  statute  a  strict  construction.  If  the  parties  had  agreed,  by  the 
terms  of  the  contract,  to  pay  interest  at  the  rate  of  ten  per  cent,  on  the 
interest  as  it  matured,  it  would  be  a  contract  for  that  sum ;  but  they 

*  Distinsruished.  in  that  if  interest  does  become  principal  it  is  usurious.    Mort- 
gage Co.  V.  SafF,  8  Re.  52. 
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agreed  to  pay  ten  per  cent,  only  on  the  principal  sum,  so  that  the  con- 
tract, if  the  law  were  embodied  into  it,  entitles  the  party  to  interest  on 
the  installments  of  interest,  as  they  matured,  at  the  rate  ot  six  per  cent. 
Decree  accordingly. 

•Dto.  WATERCOURSES. 

[Special  Term,  November,  1858.] 

*NiLES'  Works  v.  Cincinnati. 

1.  The  right  of  any  proprietor  of  land  through  which  a  natural  watercourse  runs, 

is  to  make  such  use  of  the  water  and  to  erect  such  structures  over  the  stream 
as  will  not  inteifere  with  the  rights  of  other  proprietors  above  or  below. 

2.  A  proprietor  has  no  right  to  change  the  channel  of  a  watercourse  by  means  of 

a  sewer,  and  throw  the  water  upon  the  land  of  his  neighbor  in  a  different  place 
or  direction  from  that  in  which  it  before  flowed ;  if  he  does  so,  and  his  neighbor 
continues  the  sewer,  only  ordinary  care  and  diligence  is  demanded  of  the  neigh, 
bor  in  the  construction  of  such  extension  of  the  sewer,  so  far  as  he  is  concerned. 

3.  Where  a  natural  watercourse  runs  through  part  of  a  city  which  is   subdivided 

into  lots  and  intersecting  streets,  and  a  proprietor  undertakes  to  construct  a 
sewer  on  his  particular  premises,  as  a  substitute  for  the  natural  watercourse, 
he  is  bound  to  contemplate  and  make  provision  for  the  future  increased  flow 
of  water  occasioned  by  the  usual  and  ordinary  improvement  of  the  streets,  as 
also  of  the  lots  fronting  on  these  streets,  within  the  limits  of  the  territory 
naturally  drained  by  the  watercourse. 

4.  Where  a  municipal  corporation,  by  a  change  of  grade  in  the  public  streets,  has 

caused  an  increase  flow  of  water  in  a  natural  watercourse,  such  fact  is  not 
relevant  to  the  question  of  liability  on  the  part  of  the  corporation,  in  a  case  of 
the  breakage  and  overflow  of  a  sewer  built  by  the  plaintiff,  after  such  change 
of  grade,  as  a  substitute  for  this  watercourse  on  plaintifi^s  premises. 

Action  to  recover  filty  thousand  dollars  damages  claimed  to  have 
been  incurred  by  the  plaintifl,  by  the  breakage  and  overflow  oi  a  sewer. 

The  plaintiff,  a  corporation  organized,  under  the  lav^s  of  the  state 
of  Ohio,  for  manutacturing  purposes,  became,  in  the  year  1854,  the  owner 
of  certain  leasehold  premises,  situate  on  the  west  bank  oi  the  Miami  and 
Erie  canal,  about  sixty-one  leet  north  of  Front  street,  in  the  city  of  Cin- 
cinnati. The  premises  were  occupied  by  the  plaintitt  lor  machine  shops, 
in  the  manulacture  of  engines  and  various  other  iron  machines,  together 
with  a  large  iron  foundry  situate  on  the  canal  side.  The  plaintiff's 
lessors,  J.  S.  &  J.  M.  Niles,  in  the  year  1844,  prior  to  the  erection  ot 
said  buildings  on  the  premises,  and  for  the  purpose  of  improving  and 
supplying  a  substitute  for  a  natural  watercourse,  known  as  Deer  creek, 
which  ran  across  the  premises,  caused  a  stone  sewer  of  eight  ieet 
interior  diameter  to  be  constructed  through  the  premises,  from  north  to 
south,  situate  a  few  feet  west  ot  and  parallel  to  the  canal  bed,  and  con- 
necting with  a  sewer  shortly  afterward  built  through  Dr.  Morehead's 
premises  on  the  north,  and  emptying  on  the  premises  of  Nicholas  Long- 
worth  on  the  south;  and  the  waters  flowed  thence  diagonally  across 
Locgworth's  premises,  and  found  their  way  to  the  canal,  at  the  abut- 
ment of  the  stone  bridge  across  Front  street.  Longworth  subsequently 
in  the  same  year  continued  the  sewer  across  his  lot,  but  it  washed  away 
before  it  was  completed  and  Longworth  abandoned  the  undertaking. 
The  defendant,  in   the  year  186(),  for  the  purpose  of  protecting   the 

*  Cited  in  support  of  the  proposition  that  merely  increasing  the  flow  of  water 
in  a  natural  watercourse  does  not,  like  increasing  the  flow  of  surface  water,  give  a 
right  of  action.    Kemper  v.  Widows'  Home,  6  Re.  1049. 
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bridge  abutment,  with  the  consent  of  Longworth,  and  at  the  city's 
expense,  caused  a  similar  sewer  to  be  constructed  across  Longworth's 
property,  extending  in  a  curve  from  the  Niles*  sewer  to  the  waste  wier 
of  the  canal  at  the  bridge.  In  the  midst  of  a  heavy  rain  on  May  5.  1858, 
the  sewer  under  plaintiff's  foundry  broke,  causing  one  side  of  the 
foundry  to  tumble  down,  causing  great  destruction  and  loss  ol  property, 
and  putting  a  stop  to  plaintiti's  business. 

Plaintifl  sought  to  recover  a  compensation  from  the  city  ot  Cincin- 
nati, claiming  that  the  sewer  across  Longworth's  lot,  as  built  by  the 
city,  was  such  an  obstruction  of  the  waters  ol  Deer  creek  that  it  caused 
plaintiff's  sewer  to  break;  and  also  claiming  that  the  city  had  increased 
the  quantity  ot  waters  draining  into  Deer  creek,  and  that  by  reason 
thereof,  the  curved  sewer  across  Long  worth's  premises  became  insuffi- 
cient to  carry  oft  the  flow,  and  the  pressure  caused  the  sewer  ot  plaintiff 
to  break  and  the  injury  complained  of  to  occur. 

It  was  in  evidence  that  Deer  creek  was  a  natural  watercourse, 
originally  draining  an  area  of  a  thousand  and  seventeen  acres,  and 
emptied  into  the  Ohio  river  at  the  mouth  o!  the  Miami  and  Erie  canal. 
The  stream  meandered  through  the  valley,  crossing  the  lands  of  many 
different  owners,  and  that  as  early  as  1831,  the  state  of  Ohio,  in  the 
construction  of  the  canal,  caused  a  large  semi-circular  sewer,  twenty 
feet  wide  and  ten  feet  high,  to  be  laid  in  the  bed  o!  the  creek,  above 
Eighth  street.  That  the  respective  owners  within  the  city  limits,  began 
one  alter  another,  to  straighten  that  part  of  the  stream  on  their  own 
premises,  making  the  course  hereby  more  direct,  and  each  severally 
and  at  times,  by  combination  of  owners,  inclosed  the  stream  in  a  sewer. 
The  city  authorities,  irom  time  to  time,  built  sewers  under  the  streets 
that  crossed  the  stream,  and  at  times  assisted  toward  the  construction 
ot  others  on  private  property,  so  that  at  length  alter  many  years,  every 
owner  of  land  south  ot  Court  street  had  inclosed  the  stream  across  his 
land,  making  thereby  a  continuous  line  ot  sewerage  from  Court  street 
to  Front  street,  although  not  of  uniform  capacity,  structure  or  dimen- 
sions, and  having  a  descent  ot  46.01  feet  in  that  distance. 

It  was  also  in  evidence  that  the  area  originally  drained  into  Deer 
creek  had  been  increased  from  1,017  to  l,06t)  acres,  by  reason  of  change 
in  the  grades  of  the  streets  and  the  construction  of  sewers  leading 
toward  Deer  creek;  that  public  and  private  improvement  of  the  surface 
of  the  territory  drained  thereto,  had  been  extensive,  and  that  the  effect 
ot  such  improvements  by  grading,  paving  and  covering  with  stones, 
buildings,  etc.,  was  to  lessen  the  absorption  of  water,  and  quicken  the 
flow,  and  increase  the  concentration  at  any  particular  point  within  a 
given  time;  that  the  increased  rapidity  of  concentration  would  add  at 
least  ten  per  cent,  to  the  quantity  of  water  delivered  at  a  particular  point 
in  a  given  time. 

During  the  progress  of  the  trial.  Joseph  Seifert,  a  witness  intro- 
duced on  behalf  of  the  plaintiff,  testified  that  there  was  a  part  of  the 
•city  which  naturally  drained  westwardly  into  Mill  creek  on  the  west  of 
the  city  and  not  into  Deer  creek,  which,  however,  had  been  brought  to 
drain  into  the  Deer  creek  sewer  by  changing  the  grades  of  certain  ol  the 
streets  of  the  city,  prior  to  the  time  ol  the  construction  ot  the  sewer 
through  plaintitts'  premises. 

The  witness  was  proceeding  to  state  what  portion  of  the  city  was  so 
changed  in  its  drainage,  when  objection  to  the  testimony  was  interposed 


SUPERIOR  COURT.  247 


Niles'  Works  v.  Cincinnati. 


by  the  counsel  for  the  delendant,  as  being  incompetent  and  irrelevant, 
it  not  appearing  that  the  plaintifi  or  its  lessors  were  interested  in  the 
property  when  any  of  the  changes  of  the  grades  of  the  streets  were 
made,  and  the  sewer  of  plaintiff  having  been  built  in  view  ot  the  grades 
as  they  were  at  the  time  ot  its  construction,  in  the  year  1844.  The  objec- 
tion was  sustained  by  the  court  ana  the  plaintiH  entered  its  exception  to 
the  ruling. 

The  counsel  for  plaintiff  then  asked  the  witness  what  increase  the 
city  had  caused  in  the  flow  of  water  into  the  Deer  creek  sewer,  since 
the  construction  ot  plaintitJ's  sewer  in  the  year  1844,  by  the  paving 
or  improving  of  new  streets  and  pavements  in  those  parts  of  the  city, 
before  that  time  unimproved,  or  but  partially  improved. 

To  this  the  counsel  for  defendant  made  objection,  as  being  incom- 
petent and  irrelevant,  for  reason  that  it  appeared  that  the  premises  occu- 
pied by  the  plaintiff  was  a  lot,  in  an  subdivision  of  a  original  city  lot, 
containing  streets  laid  out  and  established  before  the  year  1844,  and  for 
reason  that  the  usual  and  ordinary  improvements  of  the  streets,  as 
also  upon  the  lots  fronting  on  the  streets  and  the  flowing  of  water  thus 
occasioned  being  a  matter  necessarily  in  the  comtemplation  of  ttie 
plaintifi 's  lessors,  when  they  built  the  sewer  through  their  premises  as  a 
substitute  for  the  natural  water  channel. 

The  objection  was  sustained  by  the  court,  and  the  plaintiff  entered 
its  exception  to  the  ruling. 

Charge  to  jury, 

Taft  &  Perry  for  plaintiff. 

Hart  &  Disney  and  George  £.  Pugh  for  defendant. 

Gholson,  J. 

This  action  was  brought  by  the  plaintifi  to  recover  for  an  injury 
sastained  by  the  falling  down  of  a  building  occupied  as  a  foundry, 
the  consequent  destruction  of  property,  and  an  interruption  to  business. 

The  plaintifi  had  a  lease  upon  the  lot  and  building  for  ten  years, 
and  was  bound  to  keep  the  building  in  repair.  The  costs  of  such  repairs, 
if  the  verdict  was  for  the  plaintiff,  together  with  the  injury  to  its  per- 
sonal property,  and  inconvenience  to  its  business,  would  be  proper 
matters  to  be  taken  into  consideration  in  assessing  the  damages. 

The  detendant  denied  any  liability  whatever  for  the  injury  of  which 
the  plaintiff  complained. 

It  appears  from  the  pleadings  and  evidence,  that  in  early  times 
there  ran  through  the  limits  of  the  city  of  Cincinnati  a  natural  water- 
cotarse,  known  as  Deer  creek. 

The  right  ot  any  proprietor  of  lots  of  land,  through  which  this 
watercourse  ran,  was  to  make  such  use  ot  the  water,  and  to  erect  such 
structures  over  the  stream,  as  would  not  interfere  with  the  rights  of 
the  owners  above  or  below.  If  a  portion  ot  the  city  through  which  the 
stream  runs  was  subdivided  into  lots,  and  streets  were  laid  out  and 
dedicated,  running  to  or  across  the  natural  watercourse,  a  right  to  the 
use  of  the  streets  in  connection  with  the  watercourse,  for  the  discharge 
of  water  from  the  lots  fronting  on  the  streets  would  be  created. 

Persons  who  might  afterward  become  possessed  of  the  lots  through 
which  the  watercourse  passed,  would  hold  them  subject  to  the  right  to 
the  use  of  the  streets  for  the  discharge  ot  the  water. 
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It  the  owner  of  a  lot  through  which  the  watercourse  flowed  in  its 
natural  channel,  should  choose  to  substitute  an  artificial  one,  it  would 
be  his  duty  to  see  that  it  was  sufficient  for  kll  the  purposes  of  the 
natural  one.  When  such  an  artificial  channel  is  constructed  by  one 
proprietor,  he  must  take  care  that  he  does  not  prevent  the  accustomed 
flow  of  the  water  in  the  natural  channel  trom  above,  or  injuriously 
increase  it,  or  change  its  course  below. 

If  one  proprietor,  having  constructed  such  a  channel,  the  proprietor 
below  desires  to  continue  it,  he  may  do  so;  but  if  he  constructs  one  of 
an  insufficient  size,  or  in  an  insufficient  manner,  and  is  theteby 
injured,  it  is  his  own  loss. 

When  an  artificial  channel  for  a  watercourse  has  been  constructed 
by  one  proprietor,  and  structures  connected  with  it  are  erected  upon 
his  property,  and  this  artificial  channel  is  continued  by  a  construction  lor 
the  purpose,  through  the  land  of  a  proprietor  below,  whether  the  latter 
will  be  responsible  for  an  injury  to  the  lormer,  may  be  a  question  ol 
care  and  diligence. 

A  man  has  no  right  to  change  the  channel  of  a  watercourse,  by 
means  of  a  sewer,  and  throw  the  water  upon  the  land  ot  his  ne]ght)or 
in  a  diflerent  place  or  direction  from  that  in  whicn  it  before  flowed.  If 
he  does,  and  as  a  matter  of  agreement,  or  for  the  protection  of  his  own 
property,  the  neighbor  continues  the  sewer,  he  is  only  bound  to  use 
ordinary  care  and  diligence  in  its  construction,  and  does  not  become  an 
insurer  against  any  injury  resulting  to  the  sewer  above,  or  to  structures 
connected  with  it,  and  which  may  be  affected  by  its  destruction. 

In  this  case,  if  it  appears  trom  the  evidence  that  a  loss  and  injury 
happened  on  the  land  or  premises  occupied  by  the  plaintiff,  it  must 
sustain  it,  unless  it  show  affirmatively  a  right  to  place  it  elsewhere. 
This  is  claimed  on  two  grounds.  First,  that  the  city,  improperly  and 
without  right,  increased  the  flow  of  water  through  the  sewer  from  above. 

Second,  that  the  city,  improperly  and  without  right,  obstructed  the 
flow  of  water  from  the  sewer  through  the  lot  of  the  plaintiff  from  below. 
The  city  had  the  right,  having  constructed  the  sewer  under  the  streets, 
to  use  it  for  the  same  purpose  lor  which  the  natural  watercourse  was 
subject  to  be  used — the  discharge  of  the  water  passing  along  the  gutters 
in  the  street.  If  it  was  used  in  an  ordinary  and  proper  manner  for  such 
purpose,  there  would  be  no  liability  on  the  ground  of  any  increase  in 
ll^  the  number  of  buildings  erected  on  the  lots.     The  improvement  of  the 

city  must  be  considered  as  having  been  within  the  contemplation  of  the 
parties  at  the  time  ot  making  a  subdivision  of  lots  containing  a  dedica- 
tion of  streets. 

If  the  city  had,  carelessly  and  improperly,  brought  into  the  sewer 
by  means  of  the  openings  in  the  streets,  a  large  quantity  of  water,  a  lia- 
bility might  result  for  any  injury  caused  to  the  sewer  of  the  plaintitt, 
but  not  if  the  increase  of  the  water  was  caused  by  improvements. 
Against  the  latter  it  would  be  the  duty  ox  the  plaintitl  to  guard,  in  the 
construction  ot  the  sewer  through  its  property. 

As  to  the  obstruction  claimed  to  have  been  caused  by  the  contin- 
uance ol  the  sewer,  by  the  city,  trom  the  premises  of  the  plaintiff  through 
the  property  of  Longworth,  the  jury  would  inquire  first,  as  a  question  ot 
iact,  did  this  obstruction  cause  the  injury  complained  of  upon  the 
premises  of  the  plaintitt  ?  This  the  plaintiff  must  show  to  the  satisfaction 
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of  the  jury,  and  if  it  failed  to  do  so,  the  jury  need  inquire  no  further  as 
to  this  branch  of  the  case. 

It  the  jury  were  satisfied  that  the  insufficiency  or  impertection  of 
the  sewer,  constructed  by  the  city  through  the  property  of  Longworth, 
caused  an  obstruction  of  the  water  passing  through  the  sewer  ol  the 
plaintiif,  and  the  injury  resulted  therefrom,  it  did  not  necessarily  follow 
that  there  was  a  liability  on  the  part  of  the  city. 

The  city,  representing  Longworth,  the  owner  of  the  property,  and 
the  plaintifi,  stand  as  the  proprietors  of  contiguous  lots  ol  land,  through 
or  by  which  a  natural  watercourse  originally  flowed. 

The  plaintifl  changed,  by  means' ot  an  artificial  channel  or  sewer,  the 
course  and  direction  ot  the  water,  and  threw  it  upon  the  land  oi  Long- 
worth  at  a  place,  and  in  a  manner  difterent  from  what  it  was  before. 

There  is  evidence,  tending  to  show  some  arrangement  between  the 
plaintiff,  or  those  it  represents,  and  Longworth,  lor  a  continuance  ot  the 
sewer  through  his  land.  A  sewer  lor  this  purpose  was,  it  appears,  con- 
structed by  Longworth.  This  was  found  not  to  answer,  or  was  objec- 
tionable for  some  reason,  as  shown  by  the  evidence,  but  not,  so  far  as 
appears,  upon  the  ground  of  obstruction. 

To  obviate  this  matter,  and  under  the  circumstances  shown  in  the 
evidence,  to  which  the  jury  will  have  reference,  the  city  undertakes  the 
construction  of  a  sewer  from  the  lot  occupied  by  the  plaintifif,  through 
the  land  of  Longworth,  to  Deer  creek.  Now,  as  between  the  city  and 
the  plaintifi,  or  those  whom  the  plaintiff  represents,  under  the  circum- 
stances disclosed  by  the  evidence,  the  city  would  not  be  absolutely  liable 
for  any  defect  or  imperfection  in  the  sewer,  but  for  such  a  detect  or 
imperfection  as  the  exercise  of  ordinary  care  and  diligence  might  have 
guarded  against.  It  will  be  for  the  jury  to  determine,  upon  the  evi- 
dence, and  having  regard  to  the  nature  and  use  of  the  structure  to  be 
made,  whether  the  requisite  care  and  diligence  was  used. 

It  is  admitted  that  the  thing  to  be  constructed  was  one  requiring 
skill,  the  failure  to  exert  the  needful  skill,  if  not  obtained,  or  from 
inattention,  would  be  negligence.  The  jury  will  inquire  whether  there 
was  want  of  skill  on  the  part  of  those  employed  to  plan  or  construct  the 
sewer,  and  also  whether  there  was  an  omission  to  use  the  requisite  skill. 
If  competent  men  were  not  employed,  or  il,  under  the  evidence,  there 
was  failure  to  use  that  skill  which  works  of  the  kind  have  been  shown 
by  the  evidence  to  require,  a  case  of  negligence  would  be  established. 
The  city,  as  representing  the  adjoining  owner  of  property,  either 
under  an  agreement  or  for  its  own  protection,  had-  no  right  to  act 
wantonly  or  with  gross  ignorance  and  neglect,  even  to  guard  against 
any  flow  of  water  proceeding  from  the  sewer  ot  the  plaintiff.  But  if  the 
city  acted  with  good  faith,  and  exercised  proper  care  and  diligence,  such 
as  an  ordinary  ^^rudent  and  careful  owner  of  property  under  such  cir- 
cumstances would  do,  then  there  is  no  liability  to  the  plaintiff. 
Verdict  for  defendant. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a  judgment 
entered  for  the  defendant,  which  was  subsequently  affirmed  in  general 
term. 
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[  Special  Term,  November,  1858.] 

Martha  E.  Piatt  y.  John  H.  Piatt  et  al. 

1.  It  is  not  necessary  for  the  court  to  decide  the  merits  of  a  controversy  on  the 

granting  an  injunction.  In  a  proper  case  an  injunction  will  be  issued  to  seciu« 
the  plaintiff  from  damage  pending  the  decision  of  the  legal  right  in  the  prem- 
ises. 

2.  An  injunction  will  lie  in  behalf  of  a  devisee,  and  against  the  son  of  the  testator, 

on  the  showing  that  the  sou  is  collecting  the  rents  of  the  estate  pending  the 
question  of  the  probate  of  the  testator's  will  and  that  waste  is  being  committed 
by  him. 

8.  In  a  petition  for  injunction  in  which  there  is  an  allegation  that  irreparable 
injury  will  be  done  is  good  on  demurrer.  The  remedy  is  a  motion  to  make 
more  definite  and  certain. 

On  demurrer  to  petition. 

The  petition  in  this  case  states  that  Jacob  W.-  Piatt,  late  of  Boone 
county,  Kentucky,  died,  leaving  the  plaintift,  Martha,  his  widow,  seven 
children,  who  are  minors,  and  for  whom  the  plaintifl  sues  as  curator, 
and  two  children,  John  H.  Piatt,  Caroline  C.  Jenkens,  late  Piatt,  who  are 
adults,  and  who  are  made  defendants.  Jacob  W.  Piatt  was  seized  ot 
real  estate  in  Kentucky,  Illinois  and  Ohio,  much  the  largest  portion 
being  in  the  city  of  Cincinnati,  under  rent,  and  yielding  annually  about 
$6,000.  That  he  executed  in  due  form  a  last  will  and  testament,  by 
which  he  devised,  with  the  exception  of  a  specified  house  and  lot,  all  his 
real  estate  to  the  plaiutifi,  Martha  E.  for  the  benefit  of  his  minor  child- 
ren, appointing  the  said  plaintifi  executrix  ot  his  will  and  guardian  of 
the  miuor  children;  that  the  said  last  will  and  testament  has  been  offered 
for  probate  to  the  proper  court  in  Kentucky,  and  is  in  the  custody  of  that 
court,  so  that  it  can  not  be  obtained  for  probate  in  this  state.  That  the 
probate  being  resisted  by  the  defendant,  John  H.  Piatt,  as  he  has  a 
right  to  do  according  to  the  law  of  Kentucky,  the  question  of  its  pro- 
bate is  still  pending  and  undetermined;  and  the  plaintiff  is  thus  pre- 
vented from  offering  for  probate  in  this  state  either  the  orginal  will  or 
an  authenticated  copy,  with  the  probate  in  the  state  of  Kentucky. 

The  petition  further  states  that  the  defendant,  John  H.  Piatt,  asserts 
a  right  to  collect  one  month  of  the  rents  of  the  property  in  Cincinnati, 
and  has  been  collecting  the  same;  that  the  plaintiH  and  said  delendants 
have  not  been  able  to  agree  upon  any  plan  by  which  said  real  estate 
shall  be  taken  care  ot  and  protected  from  waste;  that  the  defendant  had 
been  collecting  the  rents  before  the  death  of  Jacob  W.  Piatt,  and  has 
since  continued  to  receive  them,  or  a  part  of  them,  without  authority 
from  the  plaintitl,  and  without  rendering  any  account;  that  under  these 
circumstances  there  is  great  dagger  that  the  property  will  go  to  waste, 
and  the  rents  and  profits  not  be  collected  and  properly  taken  care  ol. 

The  petition  concludes  with  a  prayer  tor  a  receiver,  to  take  charge  of 
the  property  and  hold  the  part  in  dispute  until  the  termination  of  the 
controversy  as  to  the  title.  Their  is  also  a  prayer  for  injunction  and 
an  account. 

Johnston  &  Carroll,  for  plaintiff. 

Nicholas  Headington,  lor  defendants. 
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Gholson,  J. 

It  is  claimed  in  support  of  the  demurrer,  that  when  reb'ef  in  equity 
depends  upon  a  legal  right,  the  court  will  not  interfere  until  the  right 
is  ascertained,  and  that  this  should  be  done  by  a  proceeding  at  law. 
This  is  a  correct  rule  when  the  court  is  required  to  make  a  final  decree 
sealing  the  right  in  dispute.     2  Phill.  44,  49,  154,  293  and  333.     Or, 
at  least,  the  court  will  not  interpose  unless  the  legal  right  is  very  clear. 
2  Phill.  154.     But  in  the  meantime  there  may  be  a  question  whether  an 
injunction  will  not  be  granted,  or  some  order  made  to  secure  the  plain- 
tiff irom  damage  until  the  legal  right  is  decided.     2  Phill.  44,  50.     ''It 
is  certain  that  the  court  will,  in  many  cases,  interfere  and  preserve  prop- 
erty in  s/a/u  quo,  during  the  pendency  of  a  suit,  in  which  the  rights  to 
it  are  to  be  decided,  and  Ma/  without  expressing,  and  often  without  hav- 
ing the  means  ot  forming  any  opinion  as  to  such  rights.''     2  Phill. 
602;  16  Ves.  267;  3  V.  &  B.  168;  Dow  440.     **It  is  true  that  the  court 
will  not  so  interfere,  if  it  thinks  there  is  no  real  question  between  the 
parties;  but  seeing  that  there  is  a  substantial  question  to  be  decided,  it 
will  preserve  the  property  until  such  question  can  be  regularly  disposed 
of.     In  order  to  support  an  injunction  for  such  purpose,  it  is  not  neces- 
sary for  the  court  to  decide  upon  the  merits  in  favor  ol  the  plaintiff.'* 
2  Phill.  603. 

There  being  cases  in  which  relief  may  be  properly  granted,  is  such 
a  case  made  out  by  the  statements  in  the  petition  ?  The  answer  to  this 
question  must  depend  on  the  nature  of  the  circumstances  as  showing 
such  injury  to  the  plaintiti  as  forms  a  ground  for  the  interference  in 
equity.  If  the  plaintiff  may  suffer,  during  the  pendency  of  the  litiga- 
tioD,  an  injury  in  its  nature  irreparable,  this  undoubtedly,  will  be  suffi- 
cient. 16  Mees.  &  Wels.  581.  There  are  some  injuries  which  have 
been  specially  pointed  out  as  being  ot  this  description,  others  depend 
upon  the  meaning  of  the  general  definition  or  description,  *4rreparable 
injury."  It  has  been  said  that  irreparable  injury  is  **that  which  if  not 
prevented  by  injunction,  can  not  afterward  be  compensated  by  any 
decree  which  the  court  can  pronounce  in  the  result  ot  the  cause."  16 
Mees.  &  Wels.  575,  581. 

The  injury  claimed  in  this  case  to  authorize  the  interference  of  the 
court  is  waste,  the  great  danger  of  which  to  the  real  estate  is  alleged  in 
the  bill,  but  the  particulars  are  not  stated.  Now  it  may  be  interred  that 
the  waste  threatened  is  permissive — the  injury  and  destruction  ol  tene- 
ments irom  the  want  ot  proper  repair.  That  a  case  of  this  kind  may 
exist,  which,  under  its  circumstances,  may  amount  to  irreparable 
injury,  and  justify  the  inter! erence  ot  the  court,  is  clear  to  my  mind. 
WheUier,  under  the  general  allegations  in  the  petition,  the  plaintiti  can 
make  out  such  a  case,  is  not  now  the  question.  The  only  question  is, 
whether,  on  a  demurrer,  such  general  allegations  are  suificient.  We 
have  so  held  under  the  code,  leaving  the  party  to  a  motion  to  make 
definite  and  certain.  Even  under  practice,  in  chancery,  it  has  been 
said  that  **a  general  term  used  in  pleading  may  enable  a  party  to  make 
a  case  which,  if  proved,  would  entitle  him  to  relief."  Williams  v.  Earl 
of  Jersey,  1  Craig  &  Phill.  98. 

In  accordance  with  these  views  the  demurrer  to  the  petition  must 
be  overruled. 

Demurrer  overruled. 
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%^  CORPORATIONS. 

[General  Term,  Ncvember,  1858.] 

WiLWAM  Wood  v.  John  Pkarcb. 

1.  An  individual  who  ^comes  a  stockholder  in  an  incorporated  company,  under- 

takes to  pay  to  the  common  fund  the  entire  sum  for  each  share  he  subscribes,, 
as  fixed  by  the  act  of  incorporation,  or  the  by-laws  of  the  company. 

2.  The  stockholders  have  a  right  to  demand  from  each  other  that  all  shall  bear  the 

common  burden,  in  proportion  to  the  amount  they  have  invested. 

8.  The  creditors  of  the  company,  and  all  who  may  be  interested  in  its  safety  or 
solvency,  may  ask  that  the  fund  upon  which  they  rely  shall  really  exist,  not  on 
paper,  but  in  money,  and  be  held  sacred  to  discharge  corporate  liabilities;, 
hence,  if  a  stockholder  has  not  fully  paid  the  amount  stipulated  for  the  shares 
he  has  subscribed,  the  sum  yet  due  may  be  reached  by  a  creditor  of  the  corpo- 
ration, should  it  become  necessary  to  charge  it. 

4.  To  such  a  demand,  it  is  no  answer  by  the  debtor  that  the  interest  upon  install" 
ments  already  paid  should  be  allowed  to  extinguish  the  principal  sum  yet  due. 

Proceeding  in  error  to  reverse  a  judgment  of  the  special  term,  ren- 
dered against  William  Wood. 

Pearce  brought  his  action  at  special  term,  to  recover  the  balance 
due  by  Wood  on  a  promissory  note,  made  by  him  to  the  treasurer  ol  the 
Dayton  &  Cincinnati  Railroad  Company,  or  order,  for  $800,  dated  June 
1,  1855,  and  payable  in  two  years.  Alter  it  became  due,  1400  were 
paid  to  the  company,  and  indorsed  on  the  note.  Subsequently  the  note 
was  transl erred  by  the  payee  to  a  creditor  of  the  company,  by  whom  it 
was  assigned  to  the  plaintifl,  who  also  received,  after  the  transfer, 
from  the  debtor,  the  additional  sum  of  $100.  To  prevent  a  recovery 
for  the  balance  due,  Wood  proved  that  he  had  subscribed  $5,000  to  the 
capital  stock  of  the  company,  upon  which  he  had  paid  $3,900,  commenc- 
ing on  March  1,  1853;  that  the  note  sued  on  was  given  for  an  install- 
ment  due,  and  required  to  be  paid  on  the  stock  subscribed.  It  was 
further  in  evidence  that  the  directors  of  the  railroad  company  on  April 
15,  1852,  passed  a  resolution,  at  a  meeting  of  the  board,  ''allowing 
interest  at  the  rate  of  eight  per  cent,  to  all  subscribers  in  money  uppn 
payments  made,  from  the  date  of  such  payments  till  the  time  when  the 
first  dividend  should  be  declared.** 

It  was  claimed,  under  this  resolution,  the  debtor  was  entitled  to  a 
credit  upon  his  note,  or  the  interest  due  upon  all  the  payments  made 
upon  the  stock  before  the  suit  was  brought,  which,  if  allowed,  would 
have  canceled  the  balance  remaining  unpaid  upon  the  note. 

The  judge,  at  special  term,  did  not  sustain  the  defense,  and  gave 
judgment  tor  the  amount  due. 

Tilden,  Rairden  &  Curwen,  for  plaintiff  in  error. 

Bates  &  Scarborough,  for  defendant  in  error. 

Storer,  I. 

We  need  not,  in  the  view  we  take  ot  the  case,  now  decide  whether 
the  claim  of  the  debtor  was  such  as  he  could  recoup  a  set-otf  against 
the  holder  of  the  note.  It  does  not  affect  the  consideration,  it  is  not  a 
part  ot  the  contract  by  any  of  its  terms,  it  does  not  grow  out  of  nor  is 
it  immediately  connected  with  the  contract  itself  and  would  not,  there- 
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lore,  seem  to  be  within  any  of  the  clauses  ol  the  code  of  practice,  per- 
mitting the  causes  of  action  to  be  reduced  or  compensated. 

But  we  think  on  no  legal  or  moral  principle,  should  the  claim  set 
up  by  the  debtor  have  been  allowed.     The  object  of    the  resolution 
allowing  interest,  very  clearly  was  to  stimulate  the  subscribers  to  the 
stock  of  the  company  to  pay  in  cash,  and  pay  punctually  the  install- 
ments as  they  were  required.     When  the  stock  subscribed  should  have 
been  fully   paid,  the  accruing  interest  might  be  added  to  the  original 
price  ot  the  shares,  thereby  increasing  their  number  as  an  equivalent 
ior  the  interest  due.     This  is  the  only  rational  construction  we  can  give 
to  the  resolution,  and  we  doubt  very  much,  il  any  other  was  intended, 
whether  it  would  bind  the  company.     The  stockholder  would  not,  on 
any  just  principle,  be  permitted  to  recover  of  the  company,  trom  year 
to  year,  until  a  dividend  should  be  declared,  interest  upon  his  capital, 
and  thus  indirectly  compel  the  payment  of  what  would  be  tantamount 
to  a  dividend,  when  the  company,  as  in  the  present  case,  was  unable  to 
pay  it,  the  road  unfinished,  and  without  the  smallest  revenue  accruing 
from  any  portion  ol  it.     Any  other  view  of  the  case  would  exhibit  the 
anomaly  that  interest,  instead  ot  increasing  the  principal  agreed  to  be 
paid,  would  be  substituted  tor  and  represent  a  part  of  the  principal, 
thus  releasing  the  debtor  from  the  performance  ot  his  contract,  and 
securing  to  Uim,  for  an  amount  much  less  than  that  agreed  to  be  paid 
for  the  stock,  at  the  time  of  subscription,  his  full  number  of  shares. 
This  can  not  be  permitted. 

When  an  individual  becomes  a  stockholder  in  an  incorporated  com- 
pany, he  undertakes  to  pay  to  the  common  fund  the  entire  sum  for  each 
share  he  subscribes,  as  fixed  by  the  act  of  incorpoiation  or  the  by-laws 
ol  the  body  who  represent  it.  This  the  directors  may  and  should 
require  to  be  done. 

The  stockholders  have  the  right  to  demand  from  each  other,  that  all 
shall  bear  the  common  burden,  in  proportion  to  the  amount  they  have 
invested.  The  creditors  of  the  company,  and  all  who  may  be  interested 
in  its  saiety  or  solvency,  may  wellask  that  the  fund  upon  which  they 
rely  shall  really  exist,  not  on  paper,  but  in  money,  and  be  held  sacred 
to  discharge  corporate  liabilities. 

Hence  it  is  very  clear  that  if  a  stockholder  has  not  fully  paid  the 
amount  stipulated  for  the  shares  he  has  subscribed,  the  sum  yet  due 
may  be  reached  by  a  creditor  of  the  corporation,  should  it  become  neces- 
sary to  charge  it ;  and  it  would  be  no  answer  to  such  a  demand  by  the 
debtor,  that  the  interest  upon  installments  already  paid,  should  be 
allowed  to  extinguish  the  principal  sum  still  due. 

In  the  case  before  us,  a  creditor  ol  the  company,  by  the  transfer  ot 
the  note  in  question  received  a  virtual  assignment  of  so  much  of  the 
debtor's  subscription  as  was  then  due  and  unpaid,  which  we  are  satisfied 
can  only  be  discharged  by  an  actual  payment  ot  the  balance  due. 
Judgment  affirmed. 
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«ote.  WRIT  AND  PROCESS. 

41D. 

[General  Term,  November,  1858.] 

Samuel   West  et  al.  v.  Calvary  Morris,  Trustee,  etc. 

1.  A  court  once  having  acquired  jurisdiction  of  a  cause  should  retain  it. 

2.  In  an  action  for  the  foreclosure  of  a  mortgage,  it  is  no  defense  on  the  part  of  a 
mortgagor  that  a  third  party  has  subsequently  brought  a  similar  action  against 
him,  in  a  court  of  concurrent  jurisdiction,  founded  upon  the  same  claim  set  up 
in  this  court. 

3.  The  time  of  redemption  allowed  by  a  decree  of  foreclosure  is  a  matter  solely 
within  the  discretion  of  the  court. 

4.  The  insolvency  of  a  trustee  does  not  divest  him  of  his  right  to  sue ;  cestuis  qu€ 
!i|J  trust  are  not  necessary  parties  to  a  suit  by  the  trustee. 

Proceeding  in  error  to  reverse  a  decree  of  the  special  term. 

The  facts  exhibited  by  the  record  in  this  case,  are  as  follows: 

On  December  15,  1857,  Calvary  Morris,  as  trustee  for  A.'  B.  Smith 
and  wife,  filed  his  petition,  at  special  term,  to  foreclose  a  mortgage 
made  by  West  to  him,  as  such  trustee.  It  was  dated  November  27, 
1850,  to  secure  the  payment  of  $1,500;  and  on  the  same  day  sDmmons 
issued  for  the  delendant  West  and  certain  lienholders,  to  appear:  all 
the  defendants  were  served  with  process  previous  to  January  27,  1858, 
at  which  time  West  appears  to  have  been  served.  On  February  19, 
1858,  West  answered  the  petition,  admitting  his  indebtedness,  but  set- 
ting up  the  fact,  that  one  Geo.  W.  Smith  had  notified  West  not  to  pay 
Morris  any  part  of  the  debt,  and  had  actually  commenced  a  suit  in  the 
court  ot  common  pleas  of  Hamilton  county,  to  recover  the  amount  due 
upon  the  mortgage  alleging  that  he  was  the  rightful  owner  of  the 
claim.  He  further  averred,  that  process  issuing  from  that  court,  had 
been  served  upon  him.  A  copy  of  the  proceedings  had  in  the  common 
J^'  pleas  is  also  made  a  part  of  the  answer.    There  was  no  prayer  to  dismi!?s 

the  petition  filed  in  this  court,  or  that  the  hearing  should  be  postponed, 
or  that  Smith  be  made  a  party  and  intervene.  The  action  in  the  com- 
mon pleas,  it  appears,  was  commenced  by  filing  the  petition  on  January 
20,  1858,  and  the  summons  was  served  on  West  on  the  thirtieth  of  the 
same  month. 

On  these  tacts  the  judge  who  tried  the  cause  at  special  term,  held 
that  the  court  had  acquired  jurisdiction  of  the  subject-matter,  belore 
Smith  commenced  his  suit  in  the  common  pleas,  and  was  a  sale  ot  the 
mortgaged  premises  decreed  accordingly. 

J.  T.  Crapsey,  for  plaintiffs  in  error. 

Thos.  C.  Ware,  for  defendant  in  error. 


Storer,  J. 

|t  We  cannot  find  any  error  on  the  part  of  the  court  in  the  proceed- 

\\  ings  at  special  term.     The  suit  had  not  only  been  commenced  in  this 

court,  but  some  of  the  defendants  were  served  with  process  before  the 

petition  was  filed  in  the  common  pleas,  and  West  was  actually  served 

1 1  \  in  this  action  before  he  was  summoned  to  appear  in  that  court. 

\[',  \  Jurisdiction  had  properly   attached  in  this  forum  over  the  subject 

I  j  j!  belore  the  common  pleas  had  acquired   it,  and  it  is  our  duty  to  retain 

the  case  and  proceed  to  judgment.     This  is  so  fully  decided  in  Merrill  v. 
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Lake,  16  Ohio  373,  404, 405,  that  we  need  not  vindicate  our  opinion  by  the 
quotation  of  authorities.  It  may  not  be  inappropriate,  however,  to  state 
that  the  adjudication  of  our  own  tribunal  is  in  harmony  with  the  rul- 
ing of  the  Supreme  Court  ol  the  United  States  in  Smith  v.  Mclver,  22 
U.  S.  (9  Wheat.)  632,  535;  Peck  v.  Jenness,  48  U.  S.  (7  How.)  612,  625, 
Shelby  v.  Bacon.  51  U.  S.  (10  How.)  56,  67. 

It  is  not  our  province  to  extend  our  jurisdiction  by  mere  implica- 
tion, nor  yet  to  assume  the  prerogative  to  legislate,  where  there  is 
already  an  established  legal  rule.  We  must,  however,  maintain  and 
assert  all  the  power  clearly  given  us  by  law,  whenever  the  exercise  of 
the  right  is  demanded  by  a  suitor,  or  required  for  our  own  protection. 

When  Morris  tiled  his  petition,  he  was  not  required  to  make  any 
persons  parties,  but  those  who  had  liens  of  record,  or  claimed  an  interest 
in  the  premises.  All  this  it  seems  was  done;  more  than  this  could  not 
have  been  necessary.  The  existence  of  Smith's  claim  was  not  then 
known,  nor  does  it  appear  to  have  been  made  known,  until  he  instituted 
his  suit  in  the  common  pleas;  and,  until  the  present  time,  Smith  him- 
self has  set  up  no  title  in  this  court,  nor  excepted  to  our  jurisdiction. 
This  is  lelt  to  the  debtor  West  only  to  assert,  and  it  seems  to  us  he  can 
not,  and  must  not  be  permitted  to  avail  himselt  oi  any  such  deiense. 

Other  errors  have  been  assigned.  One  is,  that  too  short  a  time  was 
allowed  to  the  debtor  by  the  decree  to  pay  the  debt;  a  suflScient  answer 
to  this  objection  is  found  in  the  fact,  that  no  exception  was  taken  at 
the  time  the  decree  was  rendered;  and  as  the  extent  ol  the  time  was 
within  the  discretion  of  the  court,  we  may  well  presume  now,  at  least, 
that  the  circumstances  of  the  case  warranted  the  time  stated  as  the  limit 
of  further  delay.  The  debt  had  been  due  nearly  a  year  before  the  mort- 
gage was  foreclosed,  and  the  suit  in  which  it  is  now  sought  to  obtain 
relief,  has  been  pending  nearly  another  year,  and  we  think,  therefore, 
there  b  but  little  force  in  the  objection. 

Another  error  assigned  is,  that  Morris,  the  trustee,  is  insolvent, 
and  the  cesiuis  que  trust  are  not  made  patties.  We  can  not  find  any 
evidence  in  the  record,  of  the  first  member  of  the  sentence,  and  if  we 
did,  the  fact  would  not  change  the  aspect  of  the  case.  It  is  immaterial 
whether  the  trustee  is  insolvent  or  not,  no  application  has  been  made 
to  remove  him  by  those  whose  interest  he  represents,  and  the  court  will 
always  see  that  the  fund  he  controls  is  properly  appropriated.  There 
is  no  reason  why  Smith  and  wife  should  become  parties.  West  can  not 
require  it,  as  all  that  concerns  him  is,  to  have  a  legal  satisfaction  of  the 
debt  whenever  he  is  ready  to  discharge  it;  the  sherifl's  receipt  will  be  a 
sufficient  voucher  lor  his  protection.  Besides,  the  27th  section  of  the 
code  [Sec.  4995,  Rev.  Stat.]  authorizes  expressly  a  trustee,  like  Morris, 
to  sue  without  joining  his  beneficiary  with  him  in  the  action. 
Judgment  affirmed. 
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jDto  LIMITATION  OF  ACTIONS. 

[Special  Term,  November,  1868.] 

*Thos.  Kelley  v.  Wiseman's  Exrs. 

1.  As  a  general  rule,  the  statute  of  limitations  forms  no  defense  under  the  general 

issue.    The  statute  must  be  pleaded  specially  when  the  cause  of  action  is 
alleged  to  haye  accrued  at  a  time  beyond  that  prescribed  by  tAe  statute. 

2.  But  under  the  decision  in  Hill  v.  Henry,  17  Ohio,  11,  it  seems  the  judge  before 

whom  the  case  is  tried  may  take  notice  of  the  lapse  of  time,  without  ple&,  or 
after  plea  is  filed. 

On  demurrer  to  an  amended  petition.  The  original  petition  was 
filed  December  1,  1855. 

The  petitioner  claimed  an  indebtedness  against  John  A.  Wiseman, 
tor  work  performed  in  1841-2  and  3.  In  his  lifetime  Wiseman  tiled  an 
answer,  denying,  first,  the  indebtedness  generally;  and,  secondly, 
alleging  that  the  cause  ot  action  did  not  accrue  at  any  time  within  six 
years  before  the  suit  was  commenced.  No  replication  was  tiled,  as  the 
pleadings  were  made  up  before  the  amendment  to  the  lOlst  section  to 
the  code. 

Pending  the  cause  Wiseman  died,  and  James  Safl5n,  executor,  etc., 
was  made  defendant. 

The  petition  was  subsequently,  on  0:tober  1,  1858,  amended,  in 
substance  as  follows: 

That  between  May  2,  1843,  and  the  commencement  ot  this  suit,  the 
plaintifi,  by  himself  or  attorney,  on  one  occasion,  at  least,  and  gener- 
ally oftener,  in  each  year  of  said  term,  presented  the  account  (a  copy  of 
which  is  attached  to  the  petition),  to  the  defendant,  Wiseman,  for  pay- 
ment, and  on  these  occasions,  when  so  presented,  the  said  Wiseman 
acknowledged  the  correctness  of  the  debt,  and  promised  to  pay  it. 

To  this  amended  petition  the  defendant  demurred. 

Nicholas  Headington,  for  plaint ifl. 
W.  B.  Caldwell,  for  defendant. 

Storbr,  J. 

As  a  general  rule,  by  the  English  practice,  as  well  as  that  prevail- 
ing in  American  courts,  the  statute  of  lixritations  forms  no  defense, 
under  the  general  issue,  but  must  be  pleaded  specially;  and  this  is 
required  when  the  cause  of  action  is  alleged  to  have  accrued  at  a  time 
beyond  that  prescribed  by  the  statute. 

The  statute  does  not  destroy  the  debt;  it  takes  away  the  remedy 
only;  and  the  debtor  may  either  take  advantage  of  the  limitation,  or 
waive  the  privilege  altogether.  It  was  at  one  time  held  by  Lord  Holt 
that  the  statute  could  be  given  in  evidence  under  the  place  of  nil  debety 
though  not  in  assumpsit.  But  we  apprehend  the  exception  would  not 
now  be  admitted.  Chiet  Justice  Parsons,  in  Pearsall  v.  Dwight,  2  Mass. 
84,  87,  remarks  that  the  decision  referred  to  is  merely  a  dictum  of  Lord 

*  Cited  in  support  of  the  proposition  that  if  the  facts  constituting  a  bar  to  stat- 
ute appear  in  the  pleading,  it  may  be  taken  advantage  of  by  demurrer  or  specially 
in  answer,  and  if  not,  is  waived.  Irwin  v.  Garretson,  1  C.  S.  C.  537.  See  also  Rob- 
inson V.  Hathaway,  2  Re.  583 ;  Roberts  v.  Price,  *2  Re.  680. 
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Holt,  and  has  beea  since  overruled.  The  same  view  has  been  taken  by 
Williams  in  his  notes  to  1  Saunders,  283,  note  2,  as»  also,  Robbins  v. 
Harvey,  5  Conn.  343. 

Whenever  the  plea  of  the  statute  was  interposed,  the  plaintiff  took 
issue  by  general  traverse,  or  replied  over  a  new  promise,  or  that  some 
one  ot  tbe  disabilities  allowed  by  the  statute  existed.  This  admitted 
the  validity  of  the  plea;  and  the  new  matter  set  up  by  the  replication 
was  the  answer  to  the  defense;  and  such  was  the  practice  in  Ohio  until 
Hill  V.  Henry,  17  Ohio,  9,  11,  was  decided. 

It  was  in  that  case  held  when  a  cause  of  action  was  barred,  and  it 
was  sought  to  be  revived  by  a  subsequent  promise/ the  action  should  be 
brought  on  that  promise,  and  not  on  the  original  contract.  Judge 
Hitchcock  founded  the  opinion  on  a  distinction  which,  it  was  said, 
existed  between  the  law  of  Ohio^and  the  English  statute.  He  claimed 
that  it  the  promise  to  pay  had  been  made  before  the  bar  intervened,  the 
suit  might  be  maintained  for  the  original  debt,  within  the  time  allowed, 
dating  the  statutory  time  from  the  promise;  but  if  the  promise,  was 
made  after  the  bar  had  attached,  the  original  debt  was  gone,  and  the 
promise  to  pay  it  alone  could  be  sued  on. 

There  are  serious  difficulties  in  the  application  of  the  rule.  If  the 
bar  of  a  statute  confers  a  privilege,  the  defendant,  by  not  asserting  it, 
would  seem  to  have  waived  it;  and  if  the  cause  ol  action  should  even 
appear  in  the  pleadings  to  be  barred,  it  no  exception  should  be  taken 
by  the  debtor,  there  would  be  a  tacit  admission  the  claim  was  just. 
But  on  the  hypothesis  of  the  Supreme  Court,  the  judge  before  whom  the 
case  is  tried  may  take  notice  of  the  lapse  of  time,  without  plea  or  after 
plea  should  be  filed.  A  replication  of  a  new  promise  would  not  prevent 
the  bar. 

But  as  the  law  nov^  stands  expounded  in  Hill  v.  Henry,  supra^  we 
must  abide  by  it.  Although  this  suit  is  brought  under  the  code,  the 
statute  ot  limitations  of  1831  being  in  force  when  the  right  ot  action 
acaued,  must  consequently  determine  it. 

This  is  in  conformity  with  the  sixth  section  of  the  code,  as  well 
as  the  construction  of  our  courts  before  the  present  practice  prevailed. 
Bigelow  V.  Bigelow,  6  Ohio,  96. 

In  the  case  bet  ore  us,  the  plaintiff  avers  that  he  demanded  payment 
at  least  once  in  each  year,  from  the  contracting  ol  the  debt  to  the  com- 
mencement of  the  action.  This  allegation  would  be  a  novel  one  under 
any  system  of  pleading.  It  is  obnoxious  to  the  charge  of  duplicity, 
and  has  no  certainty  of  time  or  place.  It  presents  no  distinct  issue, 
nor  does  it  advise  the  party  to  be  affected  by  the  averment,  of  what  he 
piay  expect  will  be  proved.  As  we  have  already  intimated,  it  the  prom- 
ise said  to  be  made  were  made  before  the  debt  was  barred,  then  the  whole 
allegation  is  not  only  unnecessary,  but  irrelevant  to  the  issue — as  the 
question  could  be  raised  only  by  a  replication  to  the  defendant's  plea. 
If,  however,  the  alleged  promise  was  made  after  the  statute  had  run, 
the  averment  should  be  so  stated  that  it  would  clearly  appear  such  was 
the  tact. 

Demurrer  sustained. 


17  Dia 
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[Geoeral  Term,  November,  1S6S.] 
E.  G.  Whitnby  et  al.  v.  Patrick  Rogers  et  ai.. 

1,  When  a  carrier  receives  property  aad  contracts  to  deliver  it  at  a  distant  place,  he 

ha*  no  right  to  his  freight  till  he  perrorms  hii  contract,  and  that  is  alune  (al- 
filled  by  the  delivery  at  the  port  of  destination  ;  nor  can  the  shipper  compel 
him  to  part  with  the  property  during  the  transit,  nnleaa  he  tenders  him  tbe 
whole  freight.  What  the  carrier  has  a  right  to  earn  can  not  be  taken  from  him 
til]  the  fruit  of  his  iabora,  if  permitted  to  be  performed,  is  locnred. 

2.  There  can  be  no   such  thing   as   freight  "/ra  rata  iVtftfn'j,"  nnleaa  the  bailee 

voluntarily  gives  up  the  cargo,  and  the  bailor  consents  to  receive  it  befoie  the 
place  of  deatination  ia  reached. 
S.  tt  is  the  opinion  of  the  court  that  cases  tried  before  the  act  of  18fi8  allowing 
exceptions  on  tbe  ground  that  the  verdict  was  against  the  weight  of  evidence, 
did  not  come  within  the  act. 

Proceeding  in  error  to  reverse  a  judgment  rendered  in  special  term 
against  tbe  plaintiff  in  error. 

The  defendants  in  error  were  the  owners  of  a  barge  emploj'ed  in  tbe 
transportation  ol  cargoes  on  the  Ohio  and  Mississippi  rivers,  on  which 
were  laden  on  February  3,  1853,  200  barrels  ot  beef  and  4,018  barrels  of 
flour,  shipped  at  Madison,  Iowa,  to  be  conveyed,  on  account  ol  tbe 
owner.'!  thereot,  to  New  Urleans,  La.,  tor  certain  Ireight  then  agreed 
upon  by  the  parties. 

While  the  vessel  remained  at  the  shore  opposite  Madison,  she 
sprang  a  leak,  which  made  it  necessary  to  unladen  her  to  save  the  prop- 
erty from  injury. 

The  plaintiff  Whitney,  in  company  with  others,  took  possession  ol 
the  ba'ge,  assumed  to  control  the  Soar,  and  caused  it  to  be  unladen  and 
restored,  as  it  was  then  claimed,  for  sate  keeping. 

The  defendants  in  error  repaired  their  barge,  and  afterward  required 
the  plaintiQs  to  deliver  the  flour  on  board,  that  they  might  earn  Ibeir 
freight,  by  the  transportation  of  the  property  to  New  Orleans.  They 
tendered,  at  the  same  time.'a  reasonable  sum  for  the  expenses  incurred, 
for  salvage  in  unlading  the  cargo,  but  the  plaintiffs  in  error  relusedto 
permit  the  ffour  to  be  taken  on  board  the  barge,  or  the  defendants  to 
receive  it.  In  consequence  of  this  refusal,  this  action  is  brought  by 
tbe  carriers  to  recover  tbe  damages  sustained  by  the  loss  ot  the  ireight. 

It  appears  the  flour  was  insured  by  the  owners,  in  the  office  ot  the 
Madison  Insurance  Company,  of  which  Whitney  was  secretary,  and 
that  he  claimed  to  act  for  all  concerned,  when  he  took  the  control  Ot  tbe 
cargo,  to  save  it  Irom  injury.  It  is  also  in  evidence,  that  alter  the 
injury  tbe  flour  had  sustained,  the  owners  abandoned  it  to  the  under- 
writers, who  accepted  the  abandonment. 

Lincoln,  Smith  &  Warnock,  for  plaintiffs  in  error. 

Coffin  &  Mitchell,  tor  defendants  in  error. 
Storer,  J. 

On  the  trial  a  great  deal  ot  evidence  was  produced,  and,  as  is  oftea 
the  case,  much  of  it  had  but  little  to  do  with  the  case.     The  parties 
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appear  to  have  been  much  excited,  and  their  statements,  therefore,  ar& 
to  be  taken  as  they  doubtless  were  by  the  judge,  with   much  allowance. 

When  this  mass  ot  evidence  was  presented,  the  premises  were  sub- 
mitted to  the  court,  the  parties  waiving:  a  jury.  After  considering  the 
case,  the  judge,  at  s;.ecial  term,  assessed  the  plaintiff's  damages  at 
tl,119,  allowing,  in  the  first  place,  a  reasonable  sum  to  Whitney,  ior  his 
outlay  in  saving  the  Hour.  All  the  testimony  given  on  the  trial,  ia 
embodied  in  a  bill  ol  exceptions. 

No  error  is  assigned  for  any  ruling  ot  the  judge,  which  appears  ta 
have  been  excepted  to  at  the  hearing.  Tbe  general  objection  seems 
only  to  be  urged,  that  the  evidence  did  not  warrant  the  finding. 

When  the  case  was  tried,  no  law  was  in  lorce,  nor  any  decision  ot 
the  Supreme  Court  reported,  which  would  authorize  a  re-examination 
on  error,  ot  the  opinion  given  at  the  special  term,  either  as  to  its  \^eight» 
credibility  or  sufficiency.  All  these  were  properly  within  the  discretion 
ot  the  judge  to  admit  or  reject,  as  he  might  think  proper,  the  ruling  in 
House  v.  Elliott,  6  Ohio  St.  497,  covering  the  whole  ground.  II,  by 
the  law  of  the  last  session,  however,  we  are  now  permitted  to  lefer  to 
the  evidence,  and  decide  wUether  a  new  trial  should  have  been  granted,, 
or  oot,  in  a  particular  case,  we  suppose  the  authority  conferred  can  not 
extend  to  judgments  obtained  before  the  passage  of  the  statute. 

It,  however,  we  had  been  called  on  to  decide  the  controversy,  we 
should  have  arrived  at  the  same  conclusion  as  the  judge  who  determined 
the  case. 

A  carrier  of  merchandise  enters  into  a  contract  to  deliver  it  at  a 
distant  place;  during  the  transit  the  property  under  his  charge  is 
accidentally  damaged;  he  endeavors  to  repair  it;  and  while  thus 
employed,  the  shipper  demands  the  possession  of  his  goods.  Can  he 
do  so  without  paying  full  freight?  We  have  always  supposed  that 
where  the  vessel  is  disabled  by  any  peril  ot  the  seas  or  the  river,  during 
her  voyage,  it  was  the  duty  of  the  master  to  refit  at  the  first  port,  or,  if 
the  vessel  should  prove  unsafe  to  carry  cargo,  he  might  hire  another,, 
or  otherwise  torward  the  goods  to  their  destination.  He  certainly  has 
DO  right  to  his  freight,  till  he  perlorms  his  contract,  and  that  is  alone 
fulfilled  by  delivery  ai  the  port  ol  destination.  Hence,  he  is  not  dis- 
charged by  a  delivery  short  of  that  place,  nor  can  the  shipper  compel 
him  to  part  with  the  property,  unless  he  tenders  him  the  whole  freight. 
What  the  carrier  has  the  right  to  earn,  can  not  be  taken  from  him,  till 
the  fruit  of  his  labor,  if  permitted  to  be  perlormed,  is  secured. 

There  can,  therelore,  be  no  such  thing  as  ireight  ^^ pro  rata  iiineris,^^ 
unless  the  bailee  voluntarily  gives  up  the  cargo,  and  the  bailor  consents- 
to  receive  it,  before  the  place  of  destination  is  reached. 

li  the  shipper  can  not  reclaim  his  goods,  but  at  the  place  of 
delivery,  it  iollows  that  those  who  receive  them  are  in  no  better  situa-^ 
tion.  In  the  case  before  us,  if  Whitney  interfered  with  the  flour,  on 
the  supposition  he  was  representing  the  owner,  or  the  office,  in  which 
it  was  insured,  he  can  stand  on  no  other  ground  than  the  owner  would 
occopy.  He  could  not  demand  the  possession,  as  a  matter  of  right;  but 
if  he  has,  nevertheless,  gained  it,  for  the  purpose  of  preserving  it,  the 
most  favorable  position,  in  which  -he  can  be  placed,  is  to  suppose  that 
he  is  acting  in  good  faith,  for  all  concerned,  and  should,  therefore,  be 
indemnified  for  all  his  outlays,  expended  in  protecting  the  property. 
More  than  this  would  not  only  be  against  law,  but  contrary  to  justice. 
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The   question  as  to  the    UDseaworthiness  of  the  barf^e,   must  be 

eluded  ID  the  same  rule  to  which  we  have  already  referred,  as  weli 

other  kindred  objection.     It  is  not  raised  in  the  pleadings;  it  does 

)t  appear  to  have  been  made  on  the  trial,  aud  the  opinion  ol  the  judge, 

hatever  it   might    have  been,  does  not  seem  to  have  been  excepted  to. 

II  the  point  had  been  raised,  it  would  have  required  an  extraordi- 
iry  case  to  have  permitted  the  bailor  to  lescind  the  contract  of  affreight- 
ent.  We  do  not  recollect  to  have  ever  seen  such  a  case,  and  we  think 
would  be  an  anomaly  in  practice,  if  it  was  allowed.  But  the  argn- 
ent,  it  appears  to  us,  loses  its  whole  value  when  we  find  the  Madison 
isurance  Company  represented  by  Whitney,  after  the  accident,  and 
ith  a  lull  knowledge  of  the  alleged  inability  of  the  barge  to  navigate 
le  liver,  voluntarily  accepted  the  flour,  as  a  loss  tailing  within  the 
rms  ol  the  policy,  aud  caused  by  the  peril  insured  against. 

Besides,  the  claim  would  be  better  determined,  in  an  action  by  the 
roper  parties,  upon  the  bill  of  lading,  where  every  question,  touching 
le  liability  oE  the  carrier  for  damages  to  the  property,  could  be  satis- 
ctorilv   decided. 

It  is  very  clear  the  carriers  have  lost  their  Ireight.  They  were 
ititled  to  earn  it;  they  have  been  prevented  from  doing  so  by  the 
mduct  of  Whitney,  the  plaintiS  in  error,  who  without  any  legal  right 
detain  it,  refused  to  give  up  the  cargo,  after  demand,  attended  with 
tender  of  compensation  lor  all  the  salvage  he  was  entitled  to  claim. 
e  think,  therelore,  the  amount  awarded  against  the  delendant,  at 
lecial  term,  was  but  a  just  and  fair  equivalent  ior  the  plaintiffs'  dam- 
i;es  in  the  loss  of  their  freight. 

Judgment  affirmed. 


I'-  RAILROADS. 

[Special  Term,  December,  IS58,] 

THENS  Branch  State  Bank  v.  Marietta  and  Cincinnati  R.  R. 

Co.  et  al. 

Tlie  Marietta  and  Cincitmati  Railroad  Company  having  its  road 'constructed  aod 
iu  operation.  Irom  Marietta  to  Blanchesler,  and  having  the  use  ol  tlie  Cincin- 
nati and  HilUboro  Railroad  track.  Irom  BlancliCMter  to  Lovelaod,  by  virtue  of 
a  contract  with  that  railroad  company,  and  having  a  running  arrangement  with 
ttie  Little  Miami  Railroad  Cuuipnny,  wherehy  the  right  ol  that  road,  from 
Loveland  to  Ciu>:innati,  whs  leased  to  the  Marietta  and  Cincinnati  Railroad 
Company,  for  the  purpose  of  transporting  its  Ireight  and  passengera  over  that 
road  to  Cincinnati,  and  also  Laving  built  for  itself  a  aide-track  leading  to  • 
depot,  owned  and  used  by  it,  for  the  reception  of  freight  in  the  city  of  Cincia- 
nati,  renders  it  liable  to  process  as  a  corporaiion  situated  in  the  city  of  Cinciu- 

Such  establishment  of  its  road  warrants  the  location  of  one  of  its  principal 
offices  in  the  city  of  Cincinnati. 

Action  brought  by  the  plaintifl  as  owner  and  indorsee  of  a  bill  of 
ichange  lor  $5,000,  drawn  by  Ibe  defendant,  John  P.  Barger,  at  Chilli- 
)the,  Ohio,  on  E.  Ludlow,  cashier  of  the  Ohio  Life  Insurance  and 
rust  Company,  at  New  York  City  and  indorsed  by  the  delendant,  the 
[arietta  and  Cincinnati  Railroad  Company,  by  its  treasurer,  J,  R,  Craw- 
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ford.  Summons  was  issued  to  the  sherifl  of  Hamilton  county  for  the 
delendant,  the  Marietta  and  Cincinnati  Railroad  Company,  which  was 
served  upon  J.  R.  Crawford,  treasurer  of  the  company,  personally. 
Another  summons  was  issued  to  the  sheritt  of  Ross  county,  for  the 
defendant  Barker,  which  was  served,  personally. 

Barger  files  his  answer,  asking  the  court  to  dismiss  the  action  for 
the  reason  that  he  was  not  a  citizen  or  resident  of  the  city  of  Cincinnati, 
or  the  coanty  of  Hamilton,  but  was  a  citizen  and  resident  of  Ross 
county;  that  he  had  not  been  served  with  process  in  the  county  of  Ham- 
ilton; that  the  Marietta  and  Cincinnati  Railroad  Company  was  a  corpo 
ration,  created  by  the  laws  oi  the  state  of  Ohio,  and  had  its  principal 
office,  or  place  ot  business,  in  the  county  of  Ross,  and  not  in  the  county 
of  Hamilton,  and  that  no  p^rt  ot  the  road  of  the  said  company  passed 
through  or  into  the  county  of  Hamilton. 

^ii  The  cause  was  submitted  on  this  issue,  and  the  facts  adduced  Irom 
the  testimony  sufiiciently  appear  in  the  decision  ot  the  court. 

John  Welch  and  Taft  &  Perry,  attorneys  for  plaintiff. 

John  L.  Green,  James  Sloan  and  Clark  &  Penn,  tor  defendant 
Barger. 

Spencer,  J. 

So  tar  as  the  defendant  Barger  is  concerned,  he  was  not  properly 
served  with  process,  unless  the  action  had  been  rightly  brought  against 
the  Marietta  and  Cincinnati  Railroad  Company,  as  he  had  not  been 
served  by  any  process  in  this  county,  but  by  process  directed  to  the 
sherifi  of  Ross  county.  It  the  action  had  been  rightly  brought  against 
the  railroad  company,  the  defense  must  fail. 

By  the  fourth  clause  of  Sec.  14,  of  the  act  establishing  this  court, 
we  have  jurisdiction  of  ^'actions  brought  against  a  corporation,  created 
by  the  laws  ot  this  state,  which  is  situated  in  the  city  of  Cincinnati, 
or  has  its  principal  office  or  place  of  business  therein;"  and  by  Sec.  15 
of  the  same  act  it  is  provided  that  *  'where  any  of  the  above  enumerated 
actions  is  rightly  brought  in  said  court,  a  summons  snail  be  issued  to 
any  county  against  one  or  more  ot  the  defendants,  at  the  plaintiff's 
request."  The  decision  of  the  court,  heretofore,  has  been  practically 
against  the  position  of  the  defendants;  as  we  have  ruled  that  the  county 
commissioners  might  be  sued  in  the  city  of  Cincinnati,  by  virtue  of  this 
lourth  clause,  on  the  ground  that  their  principal  office  was  within  the 
city,  and  that  the  commissioners  might  be  served  within  the  city  person- 
ally, although  the  county  ot  Hamilton,  being  more  extensive,  could  not 
be  said  to  be  within  it.  It  is  manifest  a  railroad  of  this  description 
could  not  have  its  location  in  the  city.  Generally  speaking,  a  corpora- 
tion may  be  said  to  be  local  when  the  franchise  must  necessarily  be 
exercised  in  a  given  locality.  Hence  municipal  corporations  are  in  their 
character  local;  and  railroad  companies,  exercising  their  franchise 
within  particular  limits,  or  created  carriers  within  certain  points,  are 
local  so  lar  as  the  exercise  and  enjoyment  of  their  franchise  is  concerned ; 
yet  they  can  not  be  said  to  exist  as  an  entire  corporation  or  thing  in 
one  county.  They  have  their  existence  in  different  counties,  and  could 
not  be  sued  unless  there  was  a  provision  of  the  law,  statutory  or  common, 
which  allowed  an  embodiment  of  the  corporation  in  another  way  for 
the  purpose  of  recognition.     In  this  case  the    railroad  company  had 
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leir  office  within  the  district  for  which  they  were  organized  as  a  com- 
any.  It  was  not  necessary  it  should  be  literally  on  the  road,  as  a  rea- 
inable  intendment  would  allow  of  a  location  at  any  convenient  point  in 
le  vicinity  of  the  line  of  the  road.  It  was  not  necessary  the  road  shonld 
ave  been  completed  between  the  termini  before  the  office  could  be 
>cated— nor  that  a  particular  line  should  have  been  established  instead 
f  a  general  one. 

Was  the  office,  then,  properly  located  in  this  city,  when  the  suit  was 
rought?  It  appeared  that  the  road  was  in  running  order  from  the 
istern  terminus  to  Blanchester,  and  that  a  contract  was  entered  into 
etween  this  company  and  the  Hillsboro  road,  by  which  the  tormer 
'as  permitted  to  use  the  track  ot  the  Hillsboro  road,  for  the  traosac- 
OD  of  its  business  to  Loveland,  and  that,  subsequently,  an  arrangement 
made  alter  the  passage  of  the  law  which  authorized  the  company  to 
xtend  its  road  to  Cincinnati,  >  was  effected  with  the  Little  Miami  Rail- 
lad  Company,  by  which  the  right  of  the  road  ot  the  latter  company 
ras  leased  tor  the  purpose  ol  transporting  Ireight  and  passengers  over 
le  road;  further,  it  appeared  the  Marietta  and  Cincinnati  Railroad  had 
uilt  a  side-track,  which  connected  with  a  depot  they  had  constructed 
)r  the  reception  of  ireight  in  this  city.  Now  does  this  amount  to  an 
stablishment  of  their  road  to  the  city  of  Cincinnati,  so  that  an  ofGce 
xisting  in  this  city  could  be  said  to  be  within  the  line  ot  an  established 
aad  ?  It  does  not  seem  to  me  necessary,  for  this  purpose,  that  the  com- 
any  should  actually  lay  down  its  own  rails  Irom  one  end  of  the  line  to 
le  other,  to  constitute  a  complete  continuous  line,  when  they  had 
>rmed  a  contract  of  union  with  other  companies,  and  established  an 
idependent  freight  depot  connected  with  their  track. 

As  to  the  point  claimed  by  defendant,  that  an  office  ot  this  descrip- 
ion  could  not  be  established  without  the  publication  of  a  notice.  I  do 
ot  consider  that  this  was  a  condition  precedent,  but  directory,  and, 
leretore,  the  omission  of  the  notice  did  not  render  the  act  void. 

The  court,  therefore,  has  jurisdiction  over  the  railroad  company, 
'hich  -had  its  principal  office  properly  established  in  the  city,  and  tbe 
isue  joined  is  found  in  favor  of  the  plaintiff. 

If  answers  are  prepared  disclosing  a  meritorious  delense,  they  may 
e  filed. 

Leave  to  file  a  lurther  s 


^  BILL  OF  EXCEPTIONS. 

[Special  Term,  January,  ISJlt.] 

*ROBBRT  C.  HaZLBWOOD  V.  Adm'R,   ETC.  OF  AnGBLINE  PaREBR. 

he  power  of  HmeudmeDt,  in  the  general  terms,  conrerred  by  the  code  (Sec.  137,) 
exteads  bs  well  lo  a  bill  of  exceptions  as  to  any  other  part  of  a  record,  when 
the  proposed  amendment  is  in  furtherance  oTjastice. 

•Cited,  bnt  held  inapplicable.  Tanner  v.  Browti,  5  Re.  116.  In  this  case 
lie  court  held  that  a  hill  of  exceptions  defective  in  substance  cannot  l>e  amended 
fter  tbe  term  at  which  it  was  taken,  bnt  obiions  clerical  errors  may  be  corrected 
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On  motion  to  amend  bill  of  exceptions. 

It  appears  that  in  1  taming  a  bill  of  exceptions  in  this  case,  a  mis- 
take, or  clerical  error,  occurred.  The  bill  ot  exceptions  states  that  a 
certain  paper,  which  is  still  found  in  the  file  oi  the  case,  and  as  to  the 
identity  ot  which  there  can  be  no  doubt,  was  attached  as  part  of  the 
bill  of  exceptions,  and  marked  with  the  letter  A. ;  but,  in  fact,  it  was 
not  done.  The  transcript  sent  to  the  Supreme  Court,  upon  a  petition 
in  error,  does  not  contain  this  paper.  A  motion  is  now  made  to  amend 
the  record,  so  that  the  transcript  may  be  perfected,  and  show  to  the  ap- 
pellate court  the  points  intended  to  be  presented. 

Worthington  &  Matthews  and  R.  M.  Corwine,  for  plaintiff. 

Fox  &  Pox,  tor  defendant. 

Gholson,  J. 

I  know  no  reason  why  the  power  ot  amendment,  in  the  general 
terms,  conterred  by  the  code,  Sec.  137,  [Sec.  5114,  Rev.  Stat.]  should 
not  extend  as  well  to  a  bill  of  exceptions  as  to  any  part  oi  a  record, 
when  the  proposed  amendment  is  in  furtherance  of  justice,  and  will 
prevent  a  party  from  being  tripped  up  by  a  technical  objection.  The 
only  objection  is,  whether,  in  such  a  case  as  this,  there  is  anything  to 
amend  by,  and  I  am  clearly  satisfied  there  is.  The  paper  which  is  found 
in  the  file  is  shown,  by  clear  and  inherent  evidence,  to  be  the  one  in- 
tended to  be  marked  and  attached,  and  I  shall,  therefore,  direct  it  to  be 
done. 

A  reference  to  authorities  will  show  that  where  there  are  means 
within  the  competency  of  the  court,  as,  for  example,  the  judge's  notes, 
a  bill  of  exceptions  may  be  amended.  Pownall  v.  Mascall,  2  Knapp, 
P.  C.  lt)l:  Culley  v.  Doe,  39  Eng.  Com.  L.  306,  note.  That  there  has 
been  a  proceeding  in  error,  constitutes  no  objection.  **It  is  never  too 
late  to  do,  in  proper  terms,  what  is  necessary  to  be  done  to  prevent 
iniustice."  **Where  the  error  is  discovered,  as  appears  in  this  case, 
before  the  judgment  of  the  court  of  error  is  pronounced,  the  parties  may 
come  to  the  original  court  in  which  the  proceedings  were,  to  endeavor, 
if  they  can,  to  rectify  what  is  a  mere  slip  or  omission  of  counsel.** 
Richardson  v.  Mellish,  3  Bing.  334;  11  Eng.  Com.  I^aw,  131,.  132. 

In  view  of  these  authorities,  and  the  general  power  given  by  the 
code,  1  am  satisfied  as  to  my  power ;  and  it  is  quite  clear,  that  what  has 
occurred  in  this  case  is  a  mere  slip  or  omission,  and  that  it  should  be 
corrected. 

Motion  granted. 
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>^  LIENS. 

[General  Term,  Jaauary,  1S69.] 

AMBs  P.  Williams,  Adm'k,   etc.,  v.  John  Webb,  Jr.,  Assignee, 

ETC.,  ET  AL. 

The  death  of  the  owner  of  property,  before  a  lien  haa  been  taken,  does  not  inter- 
fere with  the  rights  of,  or  prevent  the  necessary  stept,  to  secnre  a  lien  by  the 
person  performing  labor  or  fnrniBbitig  materials. 

The  oath  to  the  account  of  items  of  material,  etc.,  may  be  made  by  an  agent  of 
the  party  entitled  to  the  lien. 

It  is  not  competent  f«r  the  psrtj  in  possession,  for  whom  the  labor  is  performed, 
or  materials  furnished,  to  say  that  he  has  no  reel  or  beneficial  interest  in  the 
land  upon  which  the  work  is  done. 

Proceeditig  in  error  to  reverse  a  decree  ol  the  special  term,  rea- 
red in  favor  of  the  several  defendants  in  error. 

John  Webb,  Jr.,  as  assignee  ol  James  Todd,  brings  bis  action  against 
mes  P.  Williams,  administrator  of  the  estate  of  Frank  S.  McClure, 
ceased,  and  sundry  lienholders,  to  entorce  a  mechanic's  lien,  Tlie 
:t5  are  these:  On  September  12,  1853.  Nicholas  Longworth  leases  to 
Brren  Beman,  a  lot  of  land  in  the  city  of  Cincinnati,  situated  on  the 
rtb  side  of  Front  street,  between  Harriet  and  Home  streets,  tor  a  term 
fourteen  years,  with  a  privilege  of  purchase,  Beman  agreeing  to  erect 
luilding  thereon,  within  six  months,  of  the  value  of  a  thousand  dollars. 

Whereupon,  Beman  employed  Runyan  &  Stickney  to  erect  a  build- 
;  thereon,  lor  mill  purposes.  The  builders  took  a  mechanic's  lien  on 
*  premises,  and  caused  the  same  lo  be  sold  at  sheriff's  sale  At  this 
e  McClure  was  the  purchaser,  and  Longwortb  promising  lo  make 
me  lair  arrangement  about  rent,  be  went  into  possession  and  proceeded 
complete  the  mill,  erecting  machinery,  etc,  McClure  died  on 
cember  4,  1857.  beJore  all  the  improvements  were  completed,  and 
Fore  tbe  sheriffs  sale  had  been  confirmed  by  the  court.  The  plaintiff 
error  was  appointed  and  qualified  as  administrator  of  McClure's 
ate,  and  finding  that  Mr.  Longwotth  had  a  lien  on  the  leasehold  and 
provements  for  back  rents,  tn  the  amount  of  tvio  thousand  dollais, 
declined  to  consummate  the  sheriff's  sale.  The  several  mechanics 
ployed  in  erecting  the  mill  and  furnishing  machinery,  took  their 
'cbanic's  liens.  Todd  had  become  embarras.sed  and  made  an  assign- 
nt  to  Webb,  and  Webb,  in  his  own  name,  as  assignee,  made  the  cus- 
aary  affidavit  to  obtain  a  mechanic's  lien  lor  a  steam  engine  tbat  had 
;n  furnished  by  Todd  for  the  mill,  and  caused  the  same  to  be  filed  for 
ord  on  December  9,  1857.  Subsequently  the  several  lienbolders- 
de  an  agreement  with  the  administrator  of  McClure,  tbat  be  might 
i]\  the  interest  of  McClure  in  the  building,  leasehold,  and  in  all  tbe 
)perty  coiinecttd  Iherewith,  Iree  from  whatever  lien  they  might  have, 
t  with  tbe  undeistanding  that  they  were  to  have  tbe  same  rights  in 
i  to  the  proceeds  of  the  property  that  they  haa  in  the  property  itself, 
virtue  of  their  liens  or  supposed  liens. " 

'Approved,  on  the  question  thiit  it  is  not  competent  for  a  person  in  possessioD, 
whom  labor  is  done,  to  say  that  he  has  no  real  or  beneficial  intereat  in  the 
d.     Dakin  v.  Lecklider,  10  Circ.  Dec.  312. 
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Thereupon,  the  administrator  of  McClure*s  estate,  on  January  7, 
1858,  sold  to  Baldwin  <k.  Whateley  the  mill,  machinery,  and  fixtures,  for 
two  thousand  three  hundred  and  five  dollars,  and  other  property  of  the 
estate,  consisting  of  lumber  and  loose  timber  for  the  iurther  sum  of 
three  thousand  seven  hiindred  and  ninety-seven  dollars.  The  purchasers 
arranged  with  Longworth  for  a  reduction  of^  rents,  proposed  to  accept 
McClure's  bid,  under  the  proceedings  of  sale*  in  the  suit  ol  Runyan  & 
Stickney  v.  Beman,  paid  the  purchase  money  to  the  sherifi,  and,  there- 
upon, the  sheritl*s  sale  was  confirmed  and  a  deed  of  the  premises  made 
to  Baldwin  &  Whateley,  by  order  ol  the  court. 

Thereupon,  the  suit  is  brought  at  special  term,  against  Williams, 
as  administrator,  by  Webb,  as  assignee  ot  Todd,  to  subject  the  proceeds 
of  sale  in  the  hands  of  the  administrator,  to  the  satislaction  of  the 
several  mechanics'  liens,  and  to  this  suit  all  the  mechanic  lienholders 
were  made  parties,  and  the  court  rendered  a  decree  in  their  favor,  to 
which  Williams,  administrator  of  McClure,  took  exception. 

Lincoln,  Smith  &  Warnock,  lor  plaintiff  in  error. 

Snow  &  Bradstreet,  Stallo  &  McCook,  J.  G.  Douglas,  I.  J.  Miller, 
T.  J.  Henderson  and  J.  H.  Clemmer,  for  defendants  in  error. 

Gholson,  J. 

A  petition  in  error  filed  in  this  case  presents  for  the  consideration 
of  the  court  certain  questions  as  to  the  proper  construction  of  the  "Act 
to  create  a  lien  in  favor  ot  mechanics  and  others  in  certain  cases."  [2 
Curwen  9il4;  Sec.  3184,  Rev.  Stat,  ei  seq.] 

One  question  is  whether  the  death  of  the  owner  before  a  lien  has 
been  taken,  under  the  first  and  seventh  sections  of  the  act,  or  the  enact- 
ment amendatory  ol  Sec.  7,  interferes  with  the  right  which  the  person 
performing  labor  or  lurnishing  materials  would  otherwise  have.  The 
case  is  not  under  Sec.  9,  which  provides  for  unfinished  work,  but  a  case 
where  the  time  of  the  work  being  done,  and  the  materials  furnished, 
was  during  the  lile  of  the  owner;  but  the  time  for  taking  a  lien  had  not 
expired,  nor  had  the  required  steps  been  taken  during  the  life  of  the 
owner.     Does  his  death  prevent  those  steps  being  taken  ? 

It  appears  to  us  that  both  upon  principles  of  justice,  and  upon  the 
fair  construction  of  the  statute,  it  does  not.  The  lien  is  expressly  given 
by  the  first  section.  The  steps  required  are  in  the  nature  of  conditions 
subsequent.  In  none  ot  those  steps  is  the  personal  act  or  participation 
ol  the  owner  required.  If  the  terms  of  those  conditions  have  been 
strictly  complied  with,  we  would  be  really  adding  something  to  the  law, 
to  say  that  a  condition,  that  the  owner  should  survive  the  taking  the 
proper  steps  to  secure  the  lien,  is  required. 

Another  question  is,  whether  the  oath  to  the  account,  in  writing 
off  the  items  o!  labor,  skill,  material  or  machinery  furnished,  required 
by  Sec.  7,  can  be  made  by  an  agent,  or  only  by  the  person  entitled  to 
the  lien.  It  is  claimed  that,  according  to  the  language  of  the  statute, 
the  personal  oath  of  the  parly  performing  the  labor  or  furnishing  the 
materials  is  required,  and  that  of  no  other  person  will  suffice.  We  are 
admonished  that  such  statutes  as  this  should  be  strictly  construed. 

While  we  might  be  disposed  to  accede  to  the  general  proposition, 
that  such  statutes  should  not  be  extended  beyond  what  their  terms 
clearly  import,  yet  this  does  not  require  us  to  stick  to  the  letter.  Taking 
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term,  "any  person  entitled  to  a  Hen  under  this  act,"  it  certainly 
nds  to  a  case  where  two  or  more  persons  are  jointly  interested  — to 
case  of  a  corporation  formed  for  manufacturing  purposes.  It  this 
3,  then  the  oath  of  the  person  who  actually  and  personally  per- 
led  labor,  or  lutnished  materials,  is  not,  and  can   not  be  required. 

oath,  it  will  be  observed,  is  in  no  respect  binding  or  conclusive 
a  any  one:  it  is  only  intended  to  prevent  vexatious  and  unfounded 
i  being  entered  tipon  the  records;  and  looking  to  this  object,  we 
no  reason  to  doubt,  that  the  oath  of  an  agent  acting  in  the  business, 

therefore,  acquainted  with  the  facts,  is  sufficient.  Any  other  con- 
ion  would  be  attended  with  extreme  inconvenience,  and  we  tbink 

the  general  maxim  qui  facit  per  alium  facil  per  se  may  be  saiely 
ied  in  the  construction  of  this  statute. 

It  is  further  claimed,  by  the  administrator  ot  the  party,  for  whom 
labor  was  performed  and  the  materials  furnished,  that  he  had  no 

and  beneficial  interest  in  the  lot  of  land  upon  which  the  building 
lL  It  appears  that  he  was  in  possession;  that  he  had  made  some 
ngement  by  which  he  was  or  might  become  entitled  to  a  lease  trom 
owner  of  the  fee.  Under  these  circumstances  we  think  that  it  is  not 
petent  for  such  a  party  or  his  representative,  as  against  those  whose 
r  or  materials  he  has  procured,  to  deny  that  he  has  an  interest, 
y  have  the  ri^ht  to  be  placed  in  such  a  situation  as  will  enable  them 
ssert  any  possible  interest.  To  such  a  course  the  party  or  fais 
esentative  can  properly  interpose  no  objection. 

There  are  no  other  objections  which  we  are  required  to  notice,  and 
judgment  will  be  affirmed. 
Judgment  affirmed. 


[Special  Term,  January,  ltJ69.] 

Edward  J,  Lbwis,  v.  Smith. 

oukIi  a  general  denial  of  indebtedness  may  not  be  a  denial  of  all  the  material 
illegations  of  a  petition,  yet,  it  would  be  going  too  far  to  entirely  disregard 
inch  an  auBwer  and  require  no  proof  (rotu  tlie  plaintiff. 

Submitted  on  petition  and  answer. 

The  petition  sets  lorth  a  transaction  in  which  it  appears  that  there 
a  settlement  by  which  the  defendants  became  posse.ssed  of  certain 
ts  for  /600,  and  /355,  lis.  and  8d.,  in  which  the  plaintiff  was 
rested  to  the  extent  of  $1,170,  that  in  the  collection  ot  said  drafts, 
he  extent  of  plaintifi's  interest,  the  delendants  acted  as  the  agent  of 
plaintiff,  that  the  first  draft  was  collected  by  the  defendants,  in  the 
uut  of  $2,869.60,  and  the  second  remains  unpaid;  that  ol  the 
unt  so  collected  the  plaintiff  is  entitled  to  $613.38,  according  to  a 
wrtion  stated  in  the  petition.  This  amount,  it  is  said,  has  been 
anded  and  payment  refused,  and  a  judgment  lor  the  amount,  with 
rest,  is  asked. 

To  the  petition  the  defendants  put  in  an  answer,  and  "deny  that 
'  are  indebted  to  said  plaintiff  in  the  sum  ot  $613.38,  as  stated  in 
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said  petition  upon  the  cause  ol  action  stated  therein,  or  in  any  sum 
whatever." 

The  case  having  been  set  for  trial,  was  submitted  upon  the  pleadings 
without  evidence. 

Mills  &  Hoadly,  for  plaintifl. 

Plamen  Ball,  tor  defendants. 

Gholson,  J. 

The  plaintifl  claims  that  the  answer  contains  no  denial  oi  the  alle* 
gations  in  the  petition;  that  such  allegations  not  being  controverted, 
are  to  be  regarded  as  admitted.     Code  Sec.  127  [Sec.  6081,  Rev.  Stat.]. 

The  code  requires  that  the  answer  shall  contain  '*a  general  or  speci- 
fic denial  of  each  material  allegation  oi  the  petition  controverted  by 
the  defendant.'*  Code,  Sec.  92  [Sec.  5070,  Rev.  Stat.].  There  is 
clearly  in  this  case  no  specific  denial,  but  I  am  not  satisfied  that  the 
answer  may  not  be  regarded  as  a  general  denial  of  all  the  material  alle- 
gations in  the  petition.  If  it  was  the  intention  of  the  deiendants,  in 
the  general  form  they  have  adopted,  to  deny  the  material  allegation  ot 
the  petition,  and  such  intention  may  be  inferred  from  any  fair  construc- 
tion oi  the  pleading,  it  would  not  be  doing  substantial  justice,  to  render 
a  judgment  without  any  evidence.  We  are  required  to  give  pleadings 
a  fair  and  liberal  construction  to  accomplish  the  purposes  ot  justice. 
On  the  contrary,  if  the  plaintiff  feels  any  doubt  as  to  whether  the  alle- 
gations ot  his  petition,  or  any  of  them,  are  really  denied  by  the  answer, 
he  can  apply  to  have  the  answer  made  more  definite  and  certain.  This 
has  been  frequently  done  as  to  such  an  answer  as  the  present.  But  I 
think  it  would  be  going  too  far  entirely  to  disregard  such  an  answer  and 
require  no  proof  from  the  plaintiff. 

The  judgment  lor  the  plaintifl  will,  therefore,  be  refused,  but  the 
case  may  be  withdrawn,  either  with  a  view  to  a  motion,  or  to  the  pro- 
duction of  evidence  upon  another  setting  for  trial. 


ATTACHMENT.  ^^ 

490. 

[General  Term,  February,  1869. J 

Danibl  Brannin  V.  Smith  &  Rowi^and,  Partners,  etc. 

1.  A  surety  may,  in  a  proper  case,  on  behalf  of  the  creditor  sustain  an  attachment 

against  the  principal  debtor  for  a  debt  past  due,  on  the  ground  of  non-residence. 

2.  A  surety  cannot,  in  his  own  behalf,  by  reason  of  fraudulent  misrepresentations 

made  to  him  by  his  principal,  sustain  an  attachment  against  his  principal, 
issued  on  the  ground  of  non-residence,  to  enforce  the  payment  of  claims  either 
due  or  not  due  in  the  hands  of  third  parties. 

Z.  Under  Sees.  500  and  501  of  the  code,  although  a  surety  might  frame  his  action 
either  for  specific  relief,  or  to  recover,  for  the  benefit  of  the  creditor,  the  money 
demand,  for  which  the  surety  is  liable  (in  which  latter  case  the  creditor  ought 
to  be  a  party),  yet  he  can  not,  under  Sec.  502,  when  proceeding  for  specific 
relief,  obtain  an  order  of  attachment  by  reason  of  the  non-residence  of  the 
defendant. 

4.  The  code  can  not,  properly,  be  so  construed  as  to  place  the  surety  in  a  better 
position  than  the  creditor  himself,  for  obtaining  provisional  remedies  to  secure 
the  payment  of  a  debt,  when,  therefore,  the  debt  is  not  due,  the  surety,  a9  well 
as  the  creditor,  is  restricted  to  the  grounds  for  attachment  applicable  to  such 
a  case,  stated  In  Sec.  230  of  the  code. 
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Reserved  Od  motion  to  dismiss  an  attachment. 

The  plaintiil,  at  the  request  oi  the  deiendants,  and  solely  tor  their 
accommodation,  became  surety  and  indorser  on  certain  bills  of  exchange 
and  promissory  notes.  Ot  these  a  part  had  become  due  betore  the 
commencement  ot  the  actiou,  and  the  others  had  not.  Both  those  due 
and  those  not  due  were  held  by  third  persons,  none  ot  whom  were  made 
parties  in  the  action. 

The  petition  is  not  divided  into  distinct  causes  of  action,  one  to 
compel  a  discharge  ot  the  debts  or  liabilities  which  were  due,  and  one  to 
obtain  indemnity  tor  those  not  due,  but  proceeds  with  that  twofold 
view.  As  a  part  of  the  cause  of  action  in  the  latter  view,  the  petition 
contains  a  statement  that  the  plaintiQ  was  induced  to  become  surety  by 
a  false  and  traudulent  representation  as  to  the  solvency  ot  the  defend- 
ants; and,  also,  a  statement  that  the  deiendants  are  not  residents  of  this 
state.  The  relief  asked  is  that  the  defendants  may  be  required  "to 
discharge  the  plaintiff  from  his  liability  on  the  obligations  which  are 
now  due,  and  to  indemnify  bim  from  those  which  are  not  yet  due,  and 
to  grant  him  such  further  relief  as  may  be  just  and  equitable." 

In  the  summons  issued  in  this  case,  the  action  is  regarded  as  one 
"for  specific  and  general  relief"  being  so  indorsed  and  mentioning  no 
demand  for  money.  But  a  precipe  was  filed  hy  the  attorneys  lor  the 
issue  ot  an  ort^er  of  attachment,  in  which  it  is  stated  that  the  amount 
sworn  to  was  $15,450,  and  at  the  same  time  an  afGdavit  is  Sled  with  a. 
view  to  the  issuing  of  an  order  of  attachment  by  the  clerk,  and  without 
the  order  ol  a  judge. 

The  affidavit  was  made  by  an  agent,  the  plaintiff  himself  being  a 
non-resident  of  the  state.  It  states,  in  detail,  the  bills  and  notes  upon 
which  the  plaintiff  was  liable  as  suiety  and  indorser,  as  in  the  petition, 
with  a  preface  that  the  claim  of  the  plaintiff  is  to  be  discharged  from, 
or  iudemnitied  against,  such  liabilities  as  surety,  and  then  proceeds: 
""The  affiant  says  that  this  claim  is  just;  the  amount  which  the  afBant 
believes  the  plaintiQ  should  be  indemnified  for  and  discnarged  irom,  is 
fifteen  thousand  four  hundred  and  fifty  dollars;  that  the  defendant 
fraudulently  incurred  the  obligation  for  which  this  suit  is  brought  in 
this,  that  at  the  time  tbe  plaintiff  became  surety  on  each  ol  said  obliga- 
tions, the  defendants  to  induce  the  plaintiff  to  become  such  surety, 
represented  themselves  to  tbe  plamtifl  to  be  in  solvent  circumstances, 
whereas  the  defendants  at  the  time  that  such  lepresentations  were  made, 
and  at  the  lime  plaintiff  became  such  surety,  were  not  solvent,  but  were 
and  are  now  embarrassed  in  their  circumstances,  and  unable  to  meet 
their  engagements,  as  they  become  due;  that  the  defendants  are  not 
residents  of  this  state." 

Upon  this  affidavit,  and  without  requiring  any  undertaking  from 
the  plaintiff,  an  order  of  attachment  was  issued  by  tbe  clerk,  with  aa 
indorsement  that  the  amount  sworn  to  was  $16,450.  This  attachment 
having  been  levied  on  property  of  the  deiendants,  a  motion  to  discharge 
was  made,  upon  ttie  grounds  that  neither  the  petition  nor  affidavit  were 
sufficient  to  warrant  the  issuing  the  order  of  attachment;  that  there 
was  no  legal  ground  for  an  attachment  when  the  order  was  issued;  and 
that  the  order  ot  attachment  was  improperly  issued  without  an  "under- 
taking," having  been  filed  by  the  plaintiff. 
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There  were  answers  and  affidavits  as  to  the  allegation  ot  Iraud 
which  was  denied  by  the  defendants.  And  the  motion  was  reserved 
for  the  decision  ol  the  court  in  general  term. 

Tilden,  Rairden  &  Curwen,  tor  plaintiff. 
S.  J.  Thompson,  for  defendants. 

Gholson,  J. 

The  decision  of  the  motion  made  in  this  case,  to  discharge  the 
order  of  attachment,  depends  upon  the  construction  to  be  given  in  cer- 
tain particulars,  to  Sees.  500,  501  and  502  of  the  code  [Sees.  6845,  5846 
and  o847.  Rev.  Stkt.].     These  sections  are  as  follows: 

Section  500.  ''A  surety  may  maintain  an  action  against  his  princi* 
pal,  to  compel  him  to  discharge  the  debt  or  liability  for  which  the  surety 
is  bound,  alter  the  same  has  become  due. 

Section  501.     "A  surety  may  maintain  an  action  against  his  princi- 
pal, to  obtain  indemnity  against  the  debt  or  liability  for  which  he  is 
boani,   before    it    is    due,    whenever  any   of  the   grounds  exist  upon 
which,  by  the  provisions  of  this  code,  an  order  may  be  made  for  arrest 
and  bail,  or  for  an  attachment. 

Section  502.  "In  such  action  the  surety  may  obtain  any  of  the 
provisional  remedies  mentioned  in  title  eight,  upon  the  grounds,  and 
in  the  manner  therein  described." 

It  is  obvious  that  these  sections  provide  for  two  quite  distinct  classes 
of  cases:  One  in  which  the  debt  or  liability  has  become  due,  and  one 
in  which  the  dtrbt  or  liability  has  not  become  due.  In  the  former  the 
remedy  piovided,  and  the  object  ot  the  action  is  to  compel  the  principal 
to  discharge  the  debt  or  liability  for  which  the  surety  is  bound;  in  the 
latter,  to  obtain  indemnity  for  the  surety  against  the  debt  or  liability 
for  which  he  is  bound.  In  the  former,  to  enable  the  plaintitt  to  proceed, 
is  required  the  relation  ol  principal  and  surety,  and  the  fact  that  the 
debt  or  liability  has  become  due  and  is  unpaid.  To  give  relief  by  a 
discharge  ot  the  debt  or  liability,  it  would  appear  to  be  necessary  that 
such  debt  or  liability,  or  the  party  representing  it,  should  in  some  form 
he  brought  within  the  jurisdiction  of  the  court.  In  a  proceeding  to 
obtain  indemnity  against  a  debt  or  liability  which  has  not  become  due, 
not  only  the  relation  ot  principal  and  surety  must  appear,  but  it  must  be 
shown  a.s  a  part  of  the  cause  of  action,  that  some  one  oi  the  grounds 
exist  upon  which,  by  the  provisions  of  the  code,  an  order  may  be  made 
for  arrest  and  bail,  or  for  an  attachment. 

It  will  be  observed  that,  in  Sec.  50ti,  the  same  phraseology  is  not 
used.  The  plaintiff  in  such  action  may  obtain  any  of  the  provisional 
remedies  mentioned  in  title  eight  of  the  code,  upon  the  grounds  and  in 
the  manner  therein  describea.  There  are  other  provisional  remedies 
mentioned  in  title  eight  besides  orders  lor  arrest  and  bail,  and  for  an 
attachment.  But  none  of  these  remedies  are  to  be  obtained,  except 
upon  the  grounds  and  in  the  manner  described  in  title  eight,  under  the 
head  of  the  remedies,  respectively,  viz:  ** Arrest  and  bail,"  **replevin 
of  property,**  which  is  divided  into  two  articles — 1.  ''Attachment.**  2. 
''Attachments  in  certain  actions,'*  **  in  junction,**  '^receivers  and  other 
provisional  remedies."  A  surety,  having  a  right  of  action,  as  provided 
in  Sec.  500  and  501,  may  obtain  any  of  those  provisional  remedies,  not 
generally  and  absolutely,  but  only  on  showing  such  grounds,  and  by 
proceeding  in  such  manner  as  the  very  nature  ot  the  remedies  and  the 
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provisions  ot  the  code  show  to  be  requisite.  It  has  been  said  ol  a  pre- 
cisely similur  section  in  the  Kentucky  code,  that,  as  it  "does  DOl  slate 
explicitly  bow  the  order  of  attachment  shall  be  made  in  a  case  of  this 
kind,  the  question  has  to  be  determined  by  analogy."  Scolt  v. 
Doueghy,  17  B.  Mon.  321-324. 

There  are  two  positions  in  which  a  surety,  proceeding  either  under 
Sec.  500  or  Sec,  601,  may  be  supposed  to  occupy ;  one  as  the  represen- 
tative of  the  creditor,  and  taking  such  steps  as  the  creditor  might  prop- 
erly take,  to  enforce  payment  for  a  debt  due,  or  secure  the  payment  o( 
one  not  due,  (and,  in  this  view,  as  before  remarked,  the  creditor  should 
be  before  the  court).  The  other,  as  proceeding,  on  his  own  behalf, 
specificaUy  to  compel  a  discharge  ol  the  debt  or  liability,  or  to  obtain 
indemnity  in  some  form  against  the  debt  or  liability.  It  is  very  clear 
that  the  application  o(  the  diSeient  grounds  tor  an  attachment  will  very 
much  depend  upon  the  consideration,  whether  a  surety  is  to  be  deemed 
to  occupy  on*;  or  the  other  of  these  positions. 

There  are  strong  grounds  to  suppose  Ihat,  as  to  a  proceeding  under 
Sec.  600,  he  should  be  deemed  to  occupy  the  former,  which  do  not 
apply  with  the  same  force  to  a  proceeding  under  Sec.  501.  It  is  well 
known  that  a  remedy  existed  by  which  a  surety  might  in  certain  cases. 
by  a  notice,  require  his  creditor  lo  bring  an  aciion  for  the  recovery  of 
his  debt  or  demand.  If  Sec.  500  takes  the  place  of  this  then  it  would 
be  entirely  proper,  the  creditor  being  a  party  to  the  proceeding  and 
entitled  to  receive  the  amount,  (for  whether  plaintiff  or  defendant  would 
now  make  no  difference),  to  allow  the  surety  any  provisional  remedy, 
to  which  the  creditor  himself,  were  he  prosecuting  Ihe  aciion,  would  l>e 
entitled;  and  so,  under  Sec.  501,  it  the  surety  proposed  lo  avail  him- 
sell  ol  the  right  secured  by  the  code  to  a  creditor  under  Art.  2  of  the 
head  of  "attachments,"  he  might  proceed  as  lor  debt  UDt  due.  Such 
seems  to  have  been  the  opinion  ol  the  court  in  Kentucky  in  the  case 
belore  cited.  But  the  remedy,  under  Sec.  501  would  hardly  be  restricted 
to  such  a  case,  and  there  might  be  cases  in  which  the  surety  would 
require  lor  his  protection  an  independent  position. 

It  may  well  be  that  he  would  be  allowed  to  occupy  one  or  the  other 
as  the  nature  of  his  case,  and  the  provisions  ol  the  code  as  to  the  pro- 
visional remedies,  might  reqiire  and  permit.  He  might  in  one  case 
obtain  indemnity  by  represenling  (he  creditor  in  an  action  for  a  debt  not 
due,  and,  in  another,  he  entitled  as  an  independent  suitor  to  Ihe  remedy 
of  an  injunction  or  a  receiver;  and  it  would  not  be  .sale  to  confine,  by 
any  general  rules,  proceeding  under  Sec.  500  to  those  debts  and  liabil- 
ities which  are  in  the  nature  of  money  demands:  even  that  section  may 
require  something  in  Ihe  nature  of  specific  relief,  as  the  delivery  of. 
property,  for  the  return  of  which,  at  a  definite  period,  a  parlv  has  become 
liable. 

It  is  a  matter  for  a  plaintiff  lo  determine,  whether,  in  asserting  a 
claim,  he  shall  lake  one  or  Ihe  other  of  two  positions,  which  may  be 
open  to  him.  and  whether  that  position  can  be  made  good,  will  usually 
depend  upon  the  final  decision  of  the  case.  But  in  the  use  of  the  pro- 
visional remedies,  a  defendant  has  a  right  to  claim  that  those  only 
applicable  to  one  position  shall  not  be  applied  to  another;  he  has  a  right 
to  require  that  a  plaintifl  sliall  be  consistent.  It  a  remedy,  according 
to  tbe  manner  in  which  it  must  be  used,  is  inconsistent  with  the  position 
taken  by  the  plaintiff,  then  it  can  not  be  deemed  a  proper  remedy. 
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To  dispose  ot  the  motion  to  discharge  the  attachment,  in  view  of 
the  remarks  already  made,  it  is  necessary  to  divide  the  case  made  by  the 
plaintiff.  Taking,  tirst,  that  part  of  the  case  which  seeks  indemnity 
against  liabilities  not  yet  due,  it  is  subject  to  several  serious  objections, 
whatever  position  the  plaintiff  may  occupy.  If  he  be  regarded  as 
representing  the  creditors,  not  to  speak  of  their  not  being  parties  and 
other  formal  objections,  he  must  be  subject  to  like  restrictions,  as  the 
creditors  would  be,  were  they  proceeding  for  a  debt  not  due.  If  so,  the 
plaintifi  fails,  because  he  has  no  order  of  a  judge,  and  because  neither  of 
the  grounds  he  has  stated  apply  in  such  a  case.  If  he  be  regarded  as 
proceeding  independently  for  specific  relief,  then  a  resort  to  a  remedy 
only  framed  and  intended,  as  all  the  provisions  show,  for  a  money 
demand,  would  be  inconsistent  with  his  position.  The  affidavit  which 
has  been  made  would  have  to  be  understood  in  a  double  sense. 

There  is  another  view  in  which,  considered  as  a  demand  personal  to 
the  plaintiff,  and  independent  of  a  representation  of  the  creditors,  the 
remedy  by  attachment  as  pursued  in  this  case  can  not  be  sustained.  The 
ground  upon  which  the  attachment  issued  was  the  non-residence  ol  the 
deiendants.  As  to  that  ground  of  attachment  there  is  a  restriction  that 
it  shall  not  apply  to  any  claim  other  than  **a  debt  or  demand  arising 
upon  contract,  judgment  or  decree.*'  The  claim  of  the  plaintifl  for 
specific  relief,  derived  from  a  provision  of  the  statute  and  substantially 
depending  as  to  the  mode  of  relief  upon  the  acts  and  conduct  of  the 
deiendants,  after  the  liability  was  incurred,  can  scarcely  be  regarded  as 
a  debt  or  demand  arising  upon  contract.  It  would  be  unjust  and  incon- 
venient so  to  construe  the  statute.  It  would,  very  probably,  enable, 
not  only  our  own  citizens,  but  those  of  other  states,  to  make  our  courts, 
and  their  process,  a  means  of  vexation  and  oppression. 

It  is  difficult  to  suppose  that  the  legislature  intended  to  place  the 
surety  for  a  debt  not  due  in  a  more  favorable  position  ior  securing  the 
payment  of  the  debt,  than  the  creditor.  Unless  this  can  be  shown,  the 
case  of  the  plaintiff  as  to  that  class  of  debts  must  fail.  After  a  careful 
comparison  of  the  general  language  in  the  sections  which  have  been 
cited  with  the  specific  provisions  under  the  head  of  attachment,  we  see 
no  reason  to  attribute  any  such  intention. 

As  to  that  part  ot  the  plain  tifi's  case  which  seeks  to  compel  a  dis- 
charge of  debts  and  liabilities  which  had  become  due  at  the  time  of 
the  commencement  ot  the  action,  there  is  more  difficulty.  Taking  the 
simple  case  ol  a  debt  due  and  unpaid,  from  a  liability  for  which  a  surety 
seeks  to  be  discharged,  we  are  not  prepared  to  say  that  an  action  may 
not  be  so  framed  as  to  be  substantially  a  proceeding  of  the  creditor 
carried  on  by  the  surety  to  enJorce  payment,  and  that  in  such  an  action 
an  attachment  might  not  be  obtained  upon  the  ground  of  non-residence. 
The  law  ma3'  very  probably  intend  that  in  such  case,  where  the  creditor 
could  himself  attach  property  to  secure  the  debt,  so  may  the  surety.  It 
would  be  an  application  by  analogy  of  the  well  known  principle  of 
subrogation.  But  the  present  action  is  not  framed  with  that  view;  it 
looks  to  the  relief,  in  some  specific  form,  ot  the  surety.  The  affidavit 
has  reference  to  a  claim  only  ol  the  surety.  Now,  the  surety  has  clearly 
no  demand  ior  money  only  founded  upon  any  contract,  and  the  same 
objection,  before  stated  as  to  proceeding  upon  the  ground  oi  non-resi- 
dence, applies. 
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The  whole  frame  of  the  action,  and  ol  the  affidavit,  also,  forbids  a 
isort  to  the  idea  urged  ia  the  argument,  that  there  nas  a  contract  lor 
]  indemnity,  as  shown  by  the  affidavits  in  this  case.  Even  if  such  a 
)ntract  were  clearly  shown,  it  would,  in  the  first  place,  be  a  new  case, 
1  the  trame  nf  the  aclion  is  very  clearly  under  the  statute;  and,  in  the 
;xt  place,  if  the  new  case  were  substituted,  it  would  be  ihe  nature  of 
demand  lor  speofic  relief,  and  not  a  proper  case  to  authorize  an  attach- 
lent  upon  the  ground  ol  n  on -residence. 

We  think  the  motion  to  discharge  the  order  ot  attachment  must  be 
istained. 

Remanded  to  dismiss  attachment. 


y^  WILLS. 

[General  Term,  February,  1869.] 
3iDNHY  S.  Hartshobne  bt  al.  V.  Joseph  S.  Ross,  Adm'r,  htc.et  al. 

The  testator's  will  is  to  be  conetrned  bj  the  laws  in  force  at  the  time  o(  hi* 

A  widow  refusing  or  oeglectinz  to  take  under  her  husband's  will,  is  entitled  to 
the  aatne  proportioa  of  hit  personal  estate  a*  if  he  had  died  intestate. 

When  the  husband  dies  without  issue,  the  wife  takes  all  the  personal  estate,  sub- 
ject to  distribntiou,  as  next  of  kin. 

Proceeding  in  error  to  reverse  a  decree  rendered  by  Storer,  J.. 
:  special  term  ol  January.  1858,  ante  p.  15.  Proceeding  to  obtain 
judicial  construction  ol  the  will  of  Warren  Hartshorne,  deceased. 
he  plaintiffs  claiming  to  be  residuary  legatees  under  the  last  will 
id  testament  of  Warren  Hartshorne  |deceased,  brought  their  original 
;iion  against  the  defendants.  Ross  and  wife,  as  administrators  with  ihe 
ill  annexed,  of  the  estate  of  said  deceased,  tor  an  account  of  the  prop- 
ty  which  had  come  to  their  hands  belonging  to  said  estate,  and  tor 
lyment  ot  the  sum  which  might  be  lound  due  to  complainants,  and  to 
ifoTce  the  performance  of  the  trusts  created  by  said  will. 

It  appears  Irom  the  petition,  answer,  exhibits  and  testimony  taken 
I  the  cause,  that  on  January  29,  1848,  Warren  Hartshorne,  then  a 
sident  ot  the  county  of  Hamilton,  state  of  Ohio,  made  his  will  therein, 
1  all  respects  duly  executed  and  published,  according  to  the  ac/ then 
1  lorce,  as  also  the  present  law,  by  which  he  devised  and  bequeathed 
is  estate  as  lollows: 

1st.  "To  my  dearly  beloved  wife.  Ann,  in  lieu  of  her  d  wer,  I  will 
id  bequeath  the  one-halt  of  all  my  properly,  both  real  and  peisonal, 
lat  shall  remain  after  paying  out  all  the  legacies  and  bequests  herein- 
ter  named,  and  bequeathed  by  me  in  items  2d,  3d,  4th,  5th,  and  lith, 
this,  my  last  will,  etc.,  to  have  and  to  hold  the  same  during  her 
Uural  life,  and  at  the  death  of  my  said  wite,  the  real  estate  aforesaid, 
id  such  part  ol  the  personal  properly,  or  the  proceeds  thereof,  as  may 
len  remain  unconsumed  and  unexpended,  I  will  and  bequeath  to  my 
rothers  and  sister,  Daniel  and  Ebenezer  Hartshorne,  and  Esther  Fuller, 
>  be  equally  divided   between  them,  share  and  share    alike,  and  in 
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case  of  the  death  ot  either  my  said  brothers  or  sister,  then  the  said 
share  of  the  deceased  to  ko   to  the  lawiul  heits  of  said  deceased. " 

Item   2d,  gives,  for   benevolent  and  pious  uses,  to  certain  Bible, 
education,  tract,  missionary,  and  other  benevolent  and  religious  societies, 
an€  hundred  dollars  each  *'to  be  paid  out  of  \,\x^  first  moneys  collected  out 
of  my  estate  alter  my  decease." 
Item  3d.     *    *    * 

Item  ^th.  **I  will  and  bequeath  to  my  step-daughter,  Jane 
Douglass  Anderson,  $1,000.** 

Item  5th.  **To  my  namesake,  Warren  Hartshorne,  son  of  my 
nephew,  Sidney  Hartshorne,  $500,**  etc. 

Item  6th.  *'To  each  of  my  tialf-brothers  Jonas  and  Calvin  Hart- 
shorne, and  Susan  Kendall,  and  Sarah  G.  Pateridge,  $500,**  amounting  in 
the  aggregate  to  $4,200. 

Item  7th.  **All  the  remainder  ot  my  property  I  will  and  bequeath 
to  my  brothers  and  sister,  Daniel  and  Ebenezer  Hartshorne  and  Esther 
Fuller,  to  be  equally  divided  between  them.** 

Item  8th.  "The  house  and  lot  which  i  now  own  in  Walpole, 
Mass.,  in  which  my  sister  Esther  now  lives,  is  to  be  part  ol  her  portion, 
valued  at  $800,  and  is  not  to  be  sold  during  her  life,  but  to  go  to  her 
heirs.*' 

The  will  then  provides  tor  the  payment  ot  debts  before  any  division 
shall  be  made,  or  legacies  paid  and  appoints  the  testator's  wife,  Ann 
Hartshorne,  executrix,  etc. 

That  on  January  13.  1855,  the  testator  made  a  codicil  to  his  will, 
duly  signed  and  sealed  by  him,  attested  by  three  witnesses,  and  pub- 
lished, and  declarea  to  be  the  first  codicil  to  the  testator's  last  will  and 
testament,  by  which,  to  **avoid  misunderstanding,  there  being  improve- 
ments made  by  me  on  the  lot  on  which  I  now  reside,  in  Clermont  county, 
Ohio  (deeded  to  my  wife,  etc.),  I  bequeath  to  her  all  the  houses  and 
improvements,  etc.,  made  by  me  on  the  said  lot,  etc  ;  also,  to  my  dear 
wife  and  her  heirs  forever,  all  the  furniture,  in  said  dwelling,  etc.,  all 
luel  and  provisions,  all  my  horses  and  harness,  etc.,  and  all  my  pleasure 
carriages,  stock,  farming  and  other  utensils,  etc.,  upon  the  premises,  to 
have  in  addition  to  my  bequests  to  her,  in  my  last  will  and  testament, 
made  in  1848.  *  * 

The  testator  died  on  March  10,  1855,  without  issue,  leaving  his 
wife,  Ann,  surviving,  who  caused  the  will  to  be  admitted  to  probate  and 
record  in  Hamilton  county,  on  May  4,  1855,  and  took  out  letters  testa- 
mentary thereon.  Aiterward,  and  within  a  year  from  such  probate,  the 
widow  appeared  before  the  probate  judge,  renounced  the  provisions  made 
tor  her  under  the  will,  and  elected  to  take  such  provision  as  was  made 
for  her  by  law,  instead  thereof. 

As  executrix,  the  widow  caused  an  inventory  and  appraisement  to 
be  made  of  the  personal  estate  ot  the  deceased,  trom  which  it  appeared 
that  the  personal  estate  situate  upon  the  premises,  in  Clermont  county, 
and  which  had  been  bequeathed  to'  the  widow,  was  ot  the  value  of 
$1,024.62.  and  the  other  personal  property  of  the  value  of  $88,095.9t),  all 
of  which  came  to  her  hands  as  executrix,  in  all  $39,120.58. 

That  on  November  14,   1856,   the  widow    intermarried    with  the 
defendant.  Joseph  S.  Ross,  who  was  subsequently  duly  appointed  admin- 
istrator de  bonis  non,  etc.,  and  filed  an  inventory  ol  the  property  which 
came  to  his  hands  as  such.  Ebenezer  Hartshorne  and  Daniel  Hartshorne 
18  Dis 
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(who,  with  Esther  Fuller,  are  named  as  residuary  legatees  in  the  seveoth 
item  of  said  will),  died  before  suit  brought,  leaving  as  their  heirs  and 
representatives,  the  co-plaintiffs  of  said  Esther  and  husbaud,  who  united 
in  the  action  to  demaiid  an  account  from  the  defendants,  Ross  and  wile, 
ol  their  proceedings  as  administrator  and  executrix  aforesaid,  and  lor 
settlement  ol  the  trust,  claiming  that  the  debts  of  the  estate  were  sub- 
stantially paid  off.  The  defendants,  by  their  answer,  denied  that 
plaintiffs  were  entitled  to  any  account  ol  said  personal  estate,  or  that 
the  plaintiffs  bad  any  interest  therein  averting  that,  by  reason  of  the 
widow's  declining  to  take  under  the  will,  she  was  entitled  by  law  to 
the  whole  ot  such  personal  estate,  after  payment  ol  debts,  as  thougb 
the  testalor  had  died  intestate. 

Edward  Woodruff  8e  M.  H,  Tilden,  lor  plaintiffs  in  error. 

Groesbeck  &  Th6mpsoD,  (or  delendants  in  error. 
Spbncbs,  J. 

The  case  being  submitted  to  the  court  at  special  ttrm,  it  was  held 
that  the  personal  property  alter  the  payment  ot  debts  did.  by  operatioo 
ol  law  upon  her  refusal  to  take  under  the  will,  a// vest  in  the  widow, 
and  that  she  was  not  bound  lo  account  therefor  or  lor  any  part  of  said 
property,  nor  the  admioistrator  to  any  one  else  but  herself  alone.  And 
accordingly  judgment  was  rendered  lor  the  defendants  with  cost.  To 
reverse  which  is  the  object  ot  the  present  petition. 

What  was  the  value  of  the  testator's  real  estate,  or  whether  the 
provision  made  by  bira  lor  his  widow  under  the  will  was  liberal  or 
otherwise,  or  whether  the  decision  rendered  will  have  the  effect  to  defeat 
wholly  or  in  part  the  bounty  intended  for  the  several  legatees,  the  case 
presents  us  with  no  means  ol  judging,  and  perhaps  we  are  not  concerned 
to  know,  "^he  rights  of  the  patties  depend  wholly  upon  the  construc- 
tion of  the  general  law  as  applicable  to  cases  of  election  or  non-election. 
by  widows  for  whom  provision  may  be  made  under  the  wills  of  their 
husbands,  and  should  be  decided,  without  regard  to  the'hardships  or 
otherwise  ol  the  particular  case.  And  here  it  may  be  allowable  to  say. 
that  it  IS  much  to  be  regretted  that  a  law  of  ^uch  geneial  concern,  and 
upon  which  so  much  depends,  should  not  have  been  so  framed,  as  to  be  in 
all  respects  free  Irom  ambiguity  and  doubt,  both  as  to  its  lel:er  and  spiril. 

In  the  consideration  and  decision  ol  the  case  two  questions  arose 
and  were  disposed  of.  which  it  is  necessary  again  lo  consider. 

I.  Whether  the  rights  of  the  parties  were  to  be  governed  by  the 
law  in  force  at  the  time  when  the  original  will  jras  executed  and  pub- 
lished, or  by  the  law  in  force  when  the  testator  died. 

II.  Whether  under  either  law  the  widow  is  entitled  to  a  distributive 
portion  of  all  the  personal  estate,  remaining  after  the  payment  of  deHi 
(without  regard  to  legacies),  as  though  the  testator  had  died  whMly 
intestate,  or  only  to  such  portion  thereof  as  may  remain  for  distribution, 
after  satisfying  the  other  requirements  of  the  will,  and  as  to  which  only 
he  becomes  intestate  by  the  election  of  the  widow. 

First.  Upon  the  first  ot  these  questions  the  court  held  that  tbe 
rights  ol  the  parties  were  to  be  determined  by  the  law  in  force  when 
the  testator  died,  which  was  the  statute  ol  wills  passed  in  1852,  [3 
Curweu  189^]  and  not  by  the  amendatory  statute  of  1846,  [2  Curwen 
1255]  which  was  in  force  when  the  will  was  m4de.  In  this,  we  think, 
the  decision  of  the  court  was  right.  i 
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The  will  act  of  1862  purports  to  be  prospective  in  its  operation.     So 

far  as  the  atUhoriiy  to  make  a  will  and  the  mode  ol  its  execution  are 

concerned,   its    provision  are  both  re-enactments  ot    the  law  ol    1840. 

[1  Curwen  685.1     The  first  section  [Sec.  5914,    Rev.   Stat.]  in  each  act 

declares  that  any  person  of  full  age,  etc.,  having  an  interest  in  lands, 

etc.,  or  any  goods,  etc.,  or  other  property  of  any  description,  may  give 

and  devise  the  same  to  any  person  by  last  will  and  testament,  lawlully 

executed:  subject  nevertheless    to  the  rights  ot  creditors,  and   to  the 

provisions  of  this  act,  and  of  an  act  entitled,  *'an  act  to  restrain  the 

entailmert  oi  real  estate.'*     The  second  section  of  each  act  provides  in 

the  same  language ^  how  such  wills  shall  be  executed.     So  that  a  will 

properly  executed  under  the  act  of  1840,  is  taken  up  and  carried  along 

by  the  act  of  1852,  although  the  latter  act  in  express  term  repeals  the 

former.     Had  the  mode  of   execution  in    the   latter   differed  from  the 

former^  or  the  right  to  give^  been    in  anywise  restricted  by  it,  there  can 

be  no  doubt  that  by  the  repeal  of  the  former  law,  wills  executed  under 

it  would  have  either  wholly  fallen,  or  as  the  case  might  be,  iailed  to  the 

extent  of  the  restriction  imposed  by  the  latter ^  unless  brought  within 

some  saving  clause.     For  the  power  to  devise  by  will  is  noi  ot  common 

rights  it  is  a  sheer  creature  of   the  statute,  and  the  repeal  of  an  enabling 

act  makes  void  all    things   done   under  it,  except   where   rights  have 

become  actually  vested  thereby.     Now  the  law  of  1840,  as  modified  by 

an  amendment  in  l84t>,  differs  Irom  that  oi  1852,  as  to  the  matter  under 

consideration,  in  very  essential  particulars. 

I.  By  the  law  of  1840,  it  is  enacted,  Sec.  45,  [Sec.  5963,  Rev. 
Stat.]  that  *'it  a7iy  provision  be  made  for  a  widow  in  the  will  of  her 
husband,  she  shall  within  six  months  after  probate  ot  the  will  make 
her  election^  whether  she  will  take  such  provision,  or  be  endowed  of 
bis  lands.  But  she  shall  not  be  entitled  to  both,  unless  such  appears 
plainly  by  the  will  to  have  been  the  intention  ot  the  testator.*' 

By  the  law  of  1852,  Sec.  43,  such  election  may  be  made  at  any  time 
within  one  year  from  the  probate  ol  the  will. 

II.  By  the  law  ol  1840,. as  amended  in  184t),  [Sec.  59(54,  Rev.  Stat.] 
if  the  widow  fail  to  make  such  electfbn  within  the  time  limited,  she 
shall  retain  her  dower,  and  such  share  of  the  personal  estate  of  her  hus- 
band, as  she  would  be  entitled  to  by  law  in  case  her  husband  had  died 
intestate,  leaving  children;  i.  e.,  one-half  of  the  first  $400,  and  one-third 
ot  the  residue. 

By  the  law  of  1852,  the  words,  leaving  children,  are  omitted, 
which  in  a  case  ol  intestacy,  without  children,  would  give  the  widow  the 
w^^/f  personalty. 

The  law  of  1852  has,  therefore,  modified  and  restricted  the  power 
of  the  testator,  attempted  to  be  exercised  by  him  under  the  law  of  1840- 
46,  so  lar  as  to  give  her  twelve  months  instead  of  six,  within  which  to 
make  her  election,  between  the  provisions  of  the  law  and  the  provisions 
of  the  will,  and  so  far  also  as  very  essentially  to  enlarge  those  provisions 
ot  law  in  case  she  elects  to  waive  them.  The  effect  ot  these  changes  may 
be,  in  a  case  like  the  present,  and  in  many  others  likely  to  occur,  to 
produce  a  result  wholly  unexpected  to  the  testator,  at  the  time  ol  making 
his  will,  and,  perhaps,  wholly  to  thwart  his  real  purposes.  Yet  should 
such  he  the  case,  it  is  to  be  presumed,  that  he  has  rather  yielded  to  the 
change  thus  made,  than  persisted  in  his  original  design,  else  he  would 
Itave  made,  by  an  alteration  of  his  will,  such  changes  as  the  law  may 
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have  reodered  necessary.  Be  this  as  it  may.  the  rules  ot  property  are, 
at  all  times,  subject  to  cbange.  and  the  legislative  authority  to  restrict 
the  power  ol  alienation  by  will,  or  to  impose  rules  for  distribution  alter 
the  death  ot  its  owner,  will  not  be  questioned  by  any  one.  The  only 
question  we  have  to  consider  is,  whether  the  authority  has  been  exer- 
cised, in  the  passage  uf  the  law  ol  1852.  We  have  already  seen  that 
by  this  law,  the  act  ol  1S40  and  1846,  and  the  authority  therein  given, 
are  absolutely  repealed,  and  a  consequent  change  in  the  rights  ol  the 
pirtie^  under  this  will,  unless  the  saving  clause  of  the  act  of  1852  can 
be  so  applied,  as  to  leave  them  wholly  under  the  governance  ot  the  laws 
ot  lK40-4ti.  The  language  of  the  saving  clause  is  as  follows:  "Pro- 
vided that  all  rights  that  have  accrued  under  the  provisions  of  said  taws, 
shall  not  b;  affected  by  the  repeil  ihereot,"  The  laws  thus  alluded  to 
are  not  merely  the  wills  acts  of  1841)  and  1846,  but  several  amgndaleri 
acts,  passed  in  1848,  1849  and  ia5l.  The  first  ot  which  provided  tot 
the  establishing  of  it>olialed  wills  (not  before  then  provided  for).  The 
second  for  -the  protection  of  purchasers,  under  ioreign  wills,  admitted 
to  record  in  Ohio,  and  afterward  set  aside;  and  the  third  tor  the  protec- 
tion of  purchasers  Irom  the  heirs,  on  the  rejection  of  a  foreign  will, 
alterward  admitted  to  probate.  And  under  all  three  oi  v/hich,  as  well 
as  under  the  original  wills  acts,  i  ights  might  well  have  been  supposed  to 
have  accrued  or  become  vested.  But  the  saving  clause  does  not  eitend 
beyond  rights  accrued  or  already  existing,  not  accruing  or  such  as  nay 
become  vested  thereafter.  The  tights  here  alluded  to  can  not  mean  the 
right  of  the  testator  to  make  a  different  distribution  of  his  property, 
under  a  former  will,  from  what  he  would  have  been  allowed  to  do  under 
the  act  just  passed,  or  to  save  wills  which  had  not  yet  heco^a^ operative  by 
the  death  of  the  testator,  and  under  which  no  rights  could  be  justly 
said  to  have  accrued.  If  it  had  been  the  intention  oi  the  legislature  to 
Save,  from  the  operation  of  the  act  oi  1852,  wills  executed  under  former 
laws,  not  yet  operative,  it  could  have  been  easily  done,  by  saving  wills 
already  executed,  requiring  them  to  be  construed  in  connection  with 
the  law  in  lorce,  when  made.  As  to  any  other  rights  than  those  o£  the 
testator  himself  there  is  no  possible  propriety  in  applying  the  expression 
"rights  accrued,"  to  the  intended  beneficiaries  under  a  will,  which 
could  create  no  rights  until  the  death  o!  the  testaor.  It  is  not  deemed 
necessary  to  say  more  upon  this  point.  But  it  is  proper  to  say  that  the 
legislature  seem  to  have  used  this  expression  in  a  limited  sense  by 
guardedly  omitting,  from  this  saving  clause,  expressions  used  in  the 
saving  clause  of  the  lormer  wills  act;  and  the  continuance  ol  which 
in  this  might,  perhaps,  have  admitted  ol  a  construction  such  as  the 
plaintiffs'  counsel  now  contend  for.  The  wills  aci  of  1840,  which 
repealed  all  former  acts  upon  the  same  stibject,  contains  this  saving 
clause:  "provided,  however,  the  repeal  of  said  acts  shall  not  affect  any 
act  done,  or  any  right  or  estate  accruing  or  accrued  or  any  suit  or  pro- 
ceeding had  or  commenced."  Thus  saving  not  only  rights  atcruedhat 
rights  accruing  and  acts  done,  under  former  laws.  This  change  of 
phraseology  could  not  have  been  accidental  in  the  remodeling  of  the 
prior  act,  but  was  studied  and  designed. 

II.  ■  The  second  and  more  difficult  question  to  be  disposed  ol,  is, 
whether  under  the  law  of  1852,  the  widow  of  the  testator  (Warren 
Hartshorne)  is  entitled  lo  distribution  of  all  his  personal  estate  remaiii- 
ing  after  the  payment  ot  debts  (without  regard  to  legacies)  as  though 
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he  had  died  wholly  intestate;  or  whether  she  is  entitled  only  to  the 
remainder  thereof  alter  satisfying  the  other  requirements  of  the  will, 
aod  as  to  which  only  the  testator  has  become  intestate  (or  can  be  said  to 
have  died  intestate)  by  reason  of  the  widow  refusing  to  receive  the  pro- 
vision made  for  her  by  the  will. 

The  language  of  the  law  is  as  follows: 

Section  43.  **If  any  provision  be  made  for  a  widow  in  the  will  of 
her  husband,  she  shall,  within  one  year  alter  probate  of  the  will,  make 
her  election  whether  she  will  take  such  provision,  or  be  endowed  oi  his 
iands;  but  she  shall  not  be  entitled  to  both^  unless  it  plainly  appears  by- 
the  vnll  to  have  been  the  intention  of  the  testator  that  she  should  have 
such  provision  in  addition  to  her  dqjover.'' 

Section  44.  **Tbe  election  of  the  widow  to  t^ke  under  the  will, 
shall  be  made  by  her  in  person,  in  the  probate  court,  etc.»  and  it  shalli 
be  the  duty  of  the  court  to  explain  to  her  the  provisions  ol  the  will,  her 
rights  under  it,  and  by  law^  in  the  event  of  her  refusal  to  take  under 
the  will,**  etc.  *'Il  the  widow  shall  fail  to  make  such  election,  she  shall 
retain  her  dower,  and  such  share  oi  the  personal  estate  ot  her  husband 
as  she  would  be  entitled  to.  by  law,  in  case  her  husband  had  died 
intestate,**  etc. 

Now  it  can  not  be  denied  that  the  literal  construction  ol  Sec.  44, 
is  such,  that  the  widow  refusing  to  take  under  the  will,  is  not  only 
entitled  to  her  dower,  but  to  such  share  oi  the  personal  estate  of  her 
husband,  as  she  would  be  entitled  to  by  law  it  he  had  died  intestate-^noX 
intestate  as  to  part  of  his  property,  but  wholly  intestate.  To  determine 
what  such  share  is,  we  must  reltr  to  Sec.  180  ol  the  law  regulating  the 
settlement  of  estates  (Swan  Stat.  389)  which  prescribes,  '*wheu  the  intes- 
/o/^  shall  not  have  lelt  any  legitimate  child,  etc.,  the  widow  shall  be  en- 
titled  to  all  the  personal  estate,  as  next  ot  kin,  which  shall  be  subject 
io distridution^  upon  settlement  of  the  estate;  and  il  the  intestate  sAall' 
have  left  such  child,  the  widow  shall  be  entitled  upon  distribution,  to 
ODe-h;ilf  of  any  sum  not  exceeding  $400,  and  to  one-third  ol  the  residue 
ot  the  personal  estate,  subject  to  distribution."  If  the  legislature  had 
meant  intestate  only  as  to  so  much  of  his  property  as  was  not  disposed 
of  by  his  will,  the  matter  could  have  been  unequivocally  expressed  (and 
much  more  simply)  by  using,  instead  of  the  word  * 'intestate,**  the  phrase 
'* without  making  stuh  provision.''  So  that  the  sentence  would  have 
read,  **she  shall  have  such  share  of  the  personal  estate  ol  her  husband, 
as  she  would  be  entitled  to  by  law,  in  case  her  husband  had  died  with- 
out making  such  provision;  or,  perhaps  still  more  clearly,  **after  satisfy- 
ing^ the  debts  an    other  bequests  in  the  will.'* 

The  propriety  of  a  literal  construction  of  this  sectio*-,  seems  to 
result  Irom  the  duty  which  it  imposes  upon  the  probate  courts  of 
instructing  the  widow  (when  she  conies  to  make  her  election)  as  to  her 
rights  under  the  law.  If  such  courts  might  pasS  by  the  plain  words  of 
the  law,  and  enter  upon  the  field  ol  construction^  the  rights  of  widows,, 
instead  of  receiving  protection  from  such  instiuctiony  would  be  constantly 
jeopardized. 

But  again:  so  far  as  regards  the  quantum  of  interest  in  her  husband's 
estate,  which  the  widow  becomes  entitled  to,  on  her  refusal  to  take 
tinder  the  will,  it  is  the  same  under  the  law  ol  1852  as  under  that  of 
1840,  and  should  receive  the  same  construction.  Now,  the  law  of  1840 
is  the  first  one  which  ever  assumed  (in  terms)  to  give  the  widow  (in  case 
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she  refused  to  take  under  the  will)  anything  in  addition  to  dower.  From 
the  passage  at  the  ordinance  of  ITS7,  through  all  the  territorial  and  stale 
legislation,  down  to  1840  (a  period  of  fifty-three  years)  the  laws  on  the 
subject  oF  dower,  distribution,  and  wills,  were  substantially  the  sttnu. 
They  all  gave  to  the  widow,  dower,  in  all  lands  ot  which  her  husband 
died  seized,  or  was  at  any  time  during  coverture  seized  as  of  an  estate 
of  inheritance.  They  all  gave  to  husbands  power  to  make  wills  ol  all 
their  estates,  subject  only  to  the  rights  of  creditors  and  the  ordinary 
right  of  dower  in  the  lands.  They  all  gave  to  the  widow  a  dislribulise 
share  ot  the  estate  in  cases  ol  intestacy  only.  The  last  act.  prior  to  1840, 
was  that  ol  IfiSl  (Chase,  1786),  In  Sec.  4,  it  provided  "ttiat  in  case  of 
A  devise  in  lieu  of  dower,  if  the  wjdow  shall  within  six  months  alter 
probate,  etc.,  make  known  to  the  court,  etc.,  her  election  to  reliuqutsh 
her  dower,  and  claim  uuder  the  will,  then  her  election  so  made  as  atore- 
said,  shall  he  entered,  etc,  and  her  right  ot  dower,  etc.,  sha*l  be 
barred;  and  it  any  widow  lail  to  make  her  election,  she  shall  retain  her 
dower,  and  tpke  nothing  by  the  will."  Umier  this  law,  it  will  be  ob- 
served that  nothing  but  the  right  ot  dower,  was  in  anywise  involved  in 
the  matter  of  an  election  presented  to  the  widow;  as  to  fiersanalty  sht 
was  iu  nowise  attected.  eitt'er  by  an  election  to  take,  or  a  refvsal  to  take 
under  the  will.  Whether  she  elected  to  take  in  lieu  ol  dower,  or  refused, 
il  the  husband  died  intestate  as  to  any  part  of  the  personalty,  she  was 
slill  entitled  to  her  distributive  share  ol  that.  II  then  the  law  of  1840 
intended  no  more  than  that  the  widow,  in  case  she  Iniled  to  elect  under 
the  will,  should  have  her  dower,  and  only  such  part  of  her  husband's 
personalty  as  should  not  have  been  disposed  of  by  him.  it  was  wholly  a 
work  ol  supererogation  to  declare,  that  in  such  event,  she  should  have 
her  distributive  share,  as  though  her  husband  had  died  intestate.  For 
that  was  already  provided  for  by  the  adminish atton  law  in  reference 
to  the  estates  of  intestates.  It  can  not  have  been  enough  to  declare,  as 
under  the  law  of  1831;  "she  skalt  retain  her  dower,  and  take  nothing  by 
the  will."  Where  new  phraseology  is  incorporated  into  the  law.  we  are 
to  presume  that  it  was  intended  to  have  some  efficient  operation,  accord- 
ing to  its  terms,  and  not  to  express  a  truth  already  established,  and  that 
in  the  present  one  is,  "the  widow  shall  not  only  letain  her  do*ver  but 
such  share  ol  his  personal  estate  as  il  he  had  died  intestate,  or  without 
making  any  will." 

The  further  history  ol  legislation  on  the  subject  not  only  confirms 
this  view  ot  the  legislative  intent,  but  seems  to  lurnish  a  legislative 
declaration  of  such  intent. 

In  March,  1841i.  an  act  was  passed  reciting  that  "whereas  doubts 
have  arisen  uuder  the  act  of  1840.  etc.,  whether,  when  a  widow  lails  to 
elect  to  take  under  a  will  in  licu  of  dower,  she  shall  be  entitled  to  share 
iu  the  personal  estate  to  the  exclusion  of  legatees,  or  only  a  share  in 
such  of  the  personal  estate  as  remains  unbequeathed,  and  whereas  it  is 
proper  that  such  doubls  be  removed;  therefore, 

"Be  it  enacled.  eic,  That  nothing  in  sai'l  section  contained,  shall 
be  !-o  construed,  as  lo  vest  in  the  widow  personal  estate  that  is  lawfully 
bequeathed  by  her  husband  to  other  persons;  bnt  in  all  cases  in  which 
the  widow  fails  to  make  election  to  lake  under  the  will  of  her  husband 
in  lieu  of  dower,  as  is  provided  tn  said  act  and  section,  she  shall  retain 
het  dower  in  his  real  estate,  and  her  distributive  share  in  the  personal 
estate,  not  disposed  ol  by  the  will."  40  O.  L.  55. 
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The  terms  of  this  act  are  explicit  enough,  and  leave  no  doubt  that 
at  that  time  (1842),  the  legislature  did  not  intend  that  the  widow's  elec- 
tion should  in  anywise  interfere  with  her  husband's  will,  further  than  as 
regards  her  (mm  dower.  But  in  the  very  next  year,  the  legislature,  not 
satisfied  with  the  declaratory  (or  perhaps  we  should  rather  say  amenda- 
tory) act  of  1842,  passed  another  act  repealing  the  same,  and  declaring 
that  said  Sec.  46,  **be,  and  the  same  is  hereby  revived,'*  41  O.  L.  50. 
Now,  what  is  this,  but  rejecting  the  construction,  put  upon  the  law  of 
1840  by  the  legislature  in  1842,  and  returning  to  the  Irame  oi  the  law  as 
it  literally  stood  ?  It  surely  can  not  be  said  that  the  declaratory  act  of 
1842  was  itselt  a  work  ol  supererogation^  if  it  properly  construed  the 
original  act^  and  if  it  did  not  so  properly  construe  it,  its  repeal  was  abso- 
lutely necessary. 

But,  as  if  to  show  still  further  its  sense  of  the  right  of  the  widow, 
to  resist  the  operation  of  the  will  in  such  cases,  the  legislature,  in  1846, 
took  another  step,  and  by  a  further  amendatory  act  then  passed,  enacted 
(44  O.  L.  79),  **That  if  the  widow  fail  to  make  her  election  to  take 
the  provision  made  tor  her  in  the  will  of  her  husband,  etc:,  or  if  no  pro- 
vision be  made  for  her  in  the  will  of  her  husband,  she  shall  have  her 
dower,  and  such   share  oi   the  personal   estate  of  her  husband  as  she 
would  be  entitled  to  by  law,  in  case  her  husband  had  died  intestate  leaving 
children,'*    This  is  the  first  and  only\2t,vf  which  ever  gave  in  terms  to 
tde  widow,  the  power  to  interfere  with,  and  to  a  certain  extent  defeat 
ber  Husband's  will,  in  a  case  where  he  had  made  her  no  provision  what- 
ever, ¥^hether  in  lieu  of  dower  or  otherwise.     Under  its  operation,  if  the 
husband  failed  to  provide  ior  her  by  will,  she  was  entitled  to  a  certain 
distributive  share  of  his  estate — or  if  he  did  provide,  she  was  equally  so 
entitled.    Either  alteration  defeated    his  will  to  the  same  extent.     It 
will  be  perceived  then,  that  if  the  husband  should  have  devised  away 
his  whole  estate  (excepting  dower),  his  wife,  notwithstanding  the  will, 
would  be  entitled  to  her  distributive  share  of  the  personalty^  as  though 
he  had  died  intestate.     And  so  also  could  she,  if  he  had  made  provision 
for  his  wife. 

This  again  manifesting  the  legislative  intention  that  the  construc- 
tion to  be  put  upon  the  words' 'dying  intestate^**  should  be  dying  without 
ti  will —ox  wholiy  intestate. 

Next  comes  the  law  ol  1852  (now  in  force),  which  is  a  revision  of 
the  act  ot  1840,  with  its  amendments,  and  in  the  consideration  of  which, 
the  construction  which  had  been  put  upon  this  section  of  the  law  ol 
1840,  by  successive  acts,  must  have  been  apparent  to  the  legislature.  If 
then,  such  construction  had  not  been  acquiesced  \n,  it  seems  diflficult  to 
understand  how  the  legislature  could  have  re-enacted^  in  the  very  same 
terms  (only  with  additional  precautions  to  secure  to  the  widow  a  knowl- 
edge q\  its  provisions,  through  the  instruction  of  the  probate  court),  the 
same  provisions  which  had  been  made  for  her  under  the  law  of  1840. 

We  ^o  not  desire,  in  this  opinion,  to  stand  upon  the  construction 
which  may  have  been  put  upon  laws  of  a  similar  chraracter  in  other 
states,  with  whose  his'ory  we  are  not  perhaps  sufficiently  familiar^  and 
whose  construction  may  depend  upon  the  particular  phraseology  in 
which  they  may  have  been  couched,  although  it  would  seem  as  if  in 
some  of  the  states  (we  refer  especially  to  Virginia,  Kentucky  and  Ala- 
bama), laws  apparently  similar  to  ours,  have  received  the  construction 
we  have  been  compelled  to  put  upon  the  language  ot  our  statute. 
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Neither  do  we  wish  to  express  ady  opiniODS  as  to  whether  under  the 
present  law  a  widow  can  make  an  election,  to  take  against  the  will,  and 
in  a  case  like  the  present,  where  there  are  no  children  of  the  testator, 
defeat  it  wholly  as  to  personalty,  and  take  all  at  law,  in  a  case  .where  the 
husband  makes  no  provision  whatever,  or  a  provision  :n  addition  to 
dower.  We  contine  ourselves  to  the  case  as  it  stands,  nhere  provision 
has  been  made  lor  a  widow  in  lieu  of  dower,  when  an  election  may  be 
made  by  the  widow,  whether  she  will  take  such  provision  or  not:  and 
when,  having  letused  to  take  such  provision,  the  law  declares  she  shall 
have  such  of  the  personalty  as  she  would  have  taken  had  the  husband 
died  intestate. 

We  are  aware  of  the  difficulties  which  beset  us  in  giving  a  construc- 
tion to  the  law  in  accordance  with  ils  plain  and  literal  terms:  aud  a 
portion  0l  the  court,  at  least,  have  been  sorely  pressed  by  the  incongrui- 
ties and  inconsistencies  in  our  legislation  Hpon  this  subject.  The  tirsi 
flection  of  the  wills  act  declares,  Ihat  "any  person  of  lull  age,  etc..  having 
an  interest  in  lands,  goods  or  any  other  pioperty.  may  give  and  devise 
the  same  by  last  will  and  teslament,  subject  to  the  rights  ol  creditors, 
and  to  the  piovisions  o!  this  act."  Here  is  the  gilt  ol  a  general  power 
to  devise.  The  43d  section  declaies,  that  "il  any  provision  be  made 
lor  a  widow  in  the  will  of  her  husband,  she  shall  make  her  election, 
whether  she  will  take  such  provisions,  or  be  endowed  of  his  lands — but 
shall  not  be  entitled  to  both,  unless  such  appears  plainly  to  have  been 
the  testator's  intent."  So  far,  it  would  seem,  that  the  widow  cannot 
interfere  with  the  power  given  to  the  husband  to  devise  away  ait  his 
property,  saving  the  widow's  right  of  dower  in  his  lands  only.  But,  in 
Sec.  44.  it  is  declared,  that  if  she  fail  to  make  such  election,  she  shall 
retain,  her  dower,  and  such  share  of  the  personal  estate  of  her  husband 
as  she  would  be  entitled  to  by  law,  in  case  her  husband  had  died  intes- 
tate. Now  an  election  is  not  expressly  given  to  the  widow,  except  in  a 
case  where  fom^  provision  is  made  tor  her  by  the  will,  in  which  case 
the  law  presumes  it  to  have  been  made  in  lien  of  dower.  It  the  husband 
m^kes  no  provision,  or  makes  a  provision  expressly  in  addition  to  dower. 
the  law  is  silent  as  to  the  widow's  right,  anl  saving  her  dower  in  lands 
only,  might  be  construed  so  as  to  give  the  husband  power  to  grant  all 
else  away.  The  consequence  would  be,  in  a  case  like  that  belore  us. 
where  there  are  no  children,  and  the  husband  had  a  large  amount  ot 
rea'  and  personal  extate,  if  he  desired  to  make  liberal  bequests  to  his 
brothers  and  sisters,  or  lor  other  uses,  he  must  either  make  no  bequest 
to  his  widow,  or  make  some  provision  in  addition  to  dower — on  the  other 
hand,  if  he  desires  to  make  a  liberal  provision  for  his  widow,  in  lieti  of 
dower  and  greater  than  she  could  have  received  as  doweress  merely,  he 
can  not  do  so — his  intention  would  be  defeated  by  an  election  of  the 
widow  to  take  her  dower,  and  the  whole  personal  estate  beside — thus 
entirely  defeating  the  will. 

Again,  take  this  very  case:  a  husbaud  has  a  large  amount  of  real 
and  personal  estate,  say  valued  at  840,000  each — he  gives  half  ot  each, 
whether  for  life  or  in  fee,  in  lieu  ol  dower,  which  is  bui  a  third  of  the 
land  alone  lor  life.  It  the  personalty  atone  had  been  given  in  lieu  of 
dower,  the  law  i^ays  she  shall  not  have  both,  yet  by  making  an  election 
she  not  only  takes  both,  but  the  residue  of  the  peisonalty  besidw; 
whereas,  had  the  husband  given  her  one-half  of  the  personalty  in  addi> 
tion  to  dower  only,  it  is  all  that  she  could  have  claimed. 
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But  still  turther,  had  the  testator  in  the  present  case  left  children^ 
whether  by  this  or  another  wile,  dependent  unon  the  care  and  bounty  of 
his  wile,  lor  both  of  whom  he  had  supposed  the  provision  adequate,  his 
widow  electing  to  take  under  his  will,  would  have  received  but  the  one- 
third  of  hi4  personal  estate,  over  the  sum  of  $400,  tor  the  support  of 
both  herselt  and  children,  and  the  will  would  have  been  good  foi  the 
residue;  because,  in  that  event,  taking  under  the  law^  such  only  would 
have  been  her  distributive  share;  and  thus  is  presented  this  strange 
anomaly,  that  a  man  leaving  a  wife  and  helpless  children  may  cut  them 
all  off  W\K);i.  one-third  of  his  estate  (or  it  he  leaves  no  land  in  which  dower 
can  be  had,  cut  them  ofl  entirely^;  whereas,  if  he  leave  wife  cdone^  she 
may,  at  her  option,  take  his  whole  estate,  even  though  he  may  have 
made  a  liberal  provision  for  her.  And  under  our  construction  of  the 
law  (which  has  been  given),  should  a  man  have  no  land,  and  nothing, 
therefore,  of  which  his  widow  could  be  endowed,  but  should  leave  a 
large  personal  property,  he  could  make  no  bequests  whatever  that  his 
widow  could  not  defeat,  because  by  an  election  not  to  take  under  the 
will,  she  shall  have  alL 

These  are  some  of  the  difficulties  and  incongruities  which  the  law 
seems  to  present  in  its  literal  construction — and  tbey  have  so  pressed 
upon  us  (a  part  of  the  court  at  least),  as  to  induce  us  to  deliberate 
anxiously  before  adopting  such  a  construction.  But  it  is  not  the  busi- 
ness ot  the  judges  to  reconcile  inconsistencies  to  oppose  a  stumbling 
block  in  the  way  oi  the  legislative  intent;  their  duty  is  to  ascertain 
what  that  intention  may  be,  from  the  plain  words  of  the  law,  and  the 
construction  which  the  legislature  may  have  put  upon  them.  And  when 
that  intent  is  ascertained,  to  give  the  law  effect.  It  a  remedy  be  proper 
the  law  making  power  alone  could  and  must  apply.it. 

Having  thus  decided  that  the  will  of  Warren  Hartshorne  is  to  be 
governed  by  the  law  of  1852;  and  that  by  that  law  his  widow  was 
entitled  to  elect  whether  she  would  take  under  his  will  or  retain  her 
dower^  and  such  share  oi  his  personal  estate,  as  she  would  have  taken, 
had  he  died  wholly  intestate,  and  having  made  her  election  to  take 
under  the  law^  it  remains  only  to  add,  that  by  the  180th  section  of  the 
act  lor  the  settlement  of  intestate's  estates,  the  provisions  of  which  have 
been  already  anticipated,  the  widow  is  entitled  (the  deceased  having 
left  no  children)  to  his  whole  personal  estsiie  subject  to  distribution,  /.  e,, 
after  payment  of  debts,  and  that  the  plaintiffs  have  no  interest  therein. 
Snch  being  the  decision  of  the  court  at  special  term,  the  iudgment  must 
be  affirmed. 

Judgment  affirmed. 
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\^'  WILLS. 

40U. 

[Special  Term,  February,  1859.] 

*Adam  L.  Cosbky  kt  al.  V.  ExECua>ORS,  Ka>c.,  OF  David  Lee. 

1.  The  word  '*  heirs  "  will  be  construed  to  meau  **  children, "  when  necessary  to 

effect  the  testator's  purpose. 

2.  A  clause  in  the  will  of  the  testator  provides  "  that  the  remainder  of  the  proceeds 

of  the  sale  of  the  aforesaid  farm  be  equally  divided,  share  and  share  alike, 
between  the  heirs  of  Samuel  Cosbey,  my  brother- in  law.'*  Samuel  Cosbey  sur- 
vived the  testator,  and  the  children  of  Cosbey  were  living  at  the  date  of  the 
execution  of  the  will,  and  now  claim  the  remainder  of  the  estate  as  residuary 
legatees. 

//eld,  That  Samuel  Cosbey  took  no  interest,  either  directly  or  indirectly ;  his  name 
is  used  to  designate  more  clearly  those  who  were  intended  to  receive  the 
remainder  of  the  estate. 

The  petition  is  filed  to  obtain  a  legal  construction  of  a  clause  in  the 
will  of  David  Lee. 

The  plaintifts,  Adam  Lee  Cosbey,  Samuel  M.  Cosbey,  Catharine 
Naylor,  David  L.  Cosbey,  and  William  H.  C.  Cosbey.  as  the  only  chil- 
dren of  Samuel  Cosbey,  who  still  survives,  claim  to  be  devisees  ot  the 
testator,  under  the  following  clause  in  his  will: 

''3d.  I  direct  that  immediately  alter  the  death  of  my  wife,  Isabella 
Lee,  my  executors  proceed  to  sell,  to  the  best  advantage,  my  larm  in  Syca- 
more township,  for  cash  in  hand,  or  on  a  credit  of  one  and  two  years,  as 
they  may  think  will  be  to  the  best  interest  of  my  estate,  and  the  pro- 
ceeds of  the  sale  ot  said  farm  to  be  paid  out  as  follows:" 

Here  follow  specific  legacies  to  a  number  ot  persons,  as  to  whose 
right  there  is  no  question.     The  testator  then  proceeds: 

"I  direct  that  the  remainder  of  the  proceeds  of  the  sale  of  the  afore- 
said farm  be  equally  divided,  share  and  share  alike,  between  the  heirs 
of  Samuel  Cosbey.  my  brother-in-law." 

The  plaintifis  claim  to  be  entitled  to  receive  the  remainder  ot  the 
estate,  now  in  the  hands  ot  the  executors,  as  residuary  legatees,  alleging 
they  are  embraced  in  the  description  of  **heirs,"  and  were  intended  by 
the  testator  so  to  be  regarded  and  designated. 

The  executors,  who  ^re  also  defendants,  in  their  answer  admit  the 
facts  stated  in  the  petition,  and  ask  the  court  to  decree  upon  the  ques- 
tions involved.  They  state  they  believe  the  testator  intended  to  bestow 
his  bounty  on  the  plaintifls  by  the  name  he  has  used,  and  have  no  ob- 
jection, if  there  is  no  legal  ground  to  the  contrary,  so  to  dispose  ot  the 
properly  in  their  hands. 

Strait  &  HoUister  for  plaintifl's  and  defendants. 

Storer,  J. 

It  will   readily  be  seen   the  testator  has  not.  in  the  devise  to  the 
heirs  of  his  brother-in-law,  conveyed  any  intermediate  estates,  or  sus. 
pended  the  enjoyment  of  the  estate  devised,  upon  any  future  event 
The  father  ot  the  plaintifls  took  no  interest,  either  directly  or  indirectly, 

•Followed,  in  that  the  word  *'  heirs  "  may  be  constraed  to  mean  children.  Red* 
dish  V.  Carter,  1  C.  S.  C.  288. 
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His  name  is  used  ouly  to  designate  more  clearly  those  who  were  intended 
to  receive  the  remainder  of  the  estate. 

We  must  hold,  then,  that  whoever  were  intended  by  the  testator  to 
be  designated  by  the  word  ''heirs,"  take,  at  his  death,  a  vested  interest; 
else  tbeir  portions  would  be  in  abeyance,  or  the  bequest  itsell  be  void 
lor  uncertainty.  If,  therefore,  a  right  became  vested,  the  question 
arises,  to  whom  did  it  pertain  ?  The  plaintifis  being  then  alive,  and  well 
known  by  the  testator,  were  not  the  heirs  of  Samuel  Cosbey,  as  he  was 
still  in  being;  nor  could  they,  at  his  death,  derive  a  title  through  him; 
but  they  were,  nevertheless,  the  apparent  heirs,  and  may  all  be  regarded 
as  coming  within  the  meaning  of  the  term.  Thus,  in  Darbison  v. 
Beaumont,  1  P.  Wms.  231,  it  is  said:  **The  word  'heir'  has,  in  law, 
several  significations;  in  the  strictest,  is  signified  one  who  had  succeeded 
to  a  dead  ancestor;  but  in  a  more  general  sense  it  signified  an  heir 
apparent,  which  supposed  the  ancestor  to  be  living.  Since  the  law  had 
given  to  this  word  several  senses,  it  would  be  hard  to  expound  it  in  that 
which  was  the  strictest  and  most  rigorous,  and  would  destroy  great  part 
of  the  will;  when  it  might  have  another  sense,  which  would  support 
the  whole  will  and  intent  of  the  party.*'  And  it  was  held,  accordingly, 
that  a  devise  to  the  heirs  male  ^// 5"  would  enable  a  son  of  J  S,  then 
living,  to  take.  So,  in  Goodright  v.  White,  2  W.  Bl.  1010,  it  was 
decided  that  a  devise  to  the  heir  of  W.  may  be  good  as  ''designatio  per- 
sana,^'  and  he  may  take  in  the  lifetiitie  ol  W. 

De  Grey,  C.  J.,  in  giving  his  opinion,  said:  "Two  hundred  years 
ago  it  might  have  been  thought  not  sufficient,  but  within  a  century 
past, .a  more  liberal  construction  of  the  testator's  words  has  prevailed; 
and  they  have  been  generally  taken  in  their  popular  sense,  which  is  most 
likely  to  have  been  his  meaning.'* 

So,  in  King  v.  Beck,  15  Ohio  559,  our  Supreme  Court  has  fully  rec- 
ognized the  doctrine  that  the  word  **heirs"  may  be  construed  to  mean 
children,  when  it  is  necessary  to  effect  the  object  the  testator  had  in 
view. 

The  same  ruling  is  found  in  Brailslord  v.  Heyward,  2  Dess.  33; 
Bowers  v.  Porter,  4  Pick.  198;  Arnold  v.  Gilbert.  5  Barbour,  S.  C.  190; 
Hughes  v.  Hughes,  12  B.  Mon.  115. 

We  have  no  doubt,  upon  principle,  as  well  as  authority,  we  are 
permitted  to  substitute  the  word  * 'children"  for  that  of  heirs,  in  the 
clause  before  us,  without  violating  any  legal  principle,  or  giving  any 
unnatural  meaning  to  the  term.  In  so  doing,  we  are  satisfied  we  are  but 
carrying  out  and  vindicating  the  testator's  intention. 

A  decree  will  be  so  entered. 
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2^^8.  VERDICTS— REMITTITUR. 

[General  Term,  March,  1859.] 

*James  Durrbll  kt  al.  V.  Henry  Boyd,  Assignee,  etc. 

It  is  not  error  for  the  court,  with  the  assent  of  the  prevailing  party,  to  make  i 
remittitur  of  part  of  the  damages  found  in  a  verdict,  and  render  judgment  for 
the  balance. 

Proceeding  in  error  to  reverse  a  judgment  at  special  term,  rendered 
against  Duriell  et  al.,  upon  the  verdict  of  a  jury,  in  an  action  for  the 
wrongful  taking  and  conversion  ot  certain  personal  property.  The 
error  alleged  is,  the  allowing  <tbe  plaintiff  in  the  action  to  remit  a  part 
of  the  damages,  and,  thereupon,  overiuling  a  motion  tor  a  new  trial. 
The  court  was  ot  opinion  that  the  damages  assessed  by  the  jury 
exceeded  the  proper  amount  in  the  sum  ot  S450;  and  that  sum  having 
been  remitted  by  the  plaintiff,  the  motion  ior  a  new  trial  was  over- 
ruled, ana  judgment  was  entered  for  the  balance.  To  this  an  exception 
was  taken  and  entered  on  the  minutes.  No  bill  of  exceptions  stating 
the  evidence  was  signed  by  the  judge. 

J.  H.'Clemmer  &  W.  T.  Forrest,  Stallo  &  McCook.  for  plaintitts  in 
error. 

Jolitle  &  Gitchell,  for  defendant  in  error. 

G0HI.SON,  J. 

The  simple  question  presented  is,  whether  the  judge  befbg^  of 
opinion  that  there  was  an  error  in  the  assessment  of  damages,  to  a  cer- 
tain extent,  can  allow  such  error  to  be  cured  by  a  remittitur.  The 
right  thus  to  cure  an  error,  it  has  been  said,  ''can  not  be  questioned:  it 
is  every  day's  practice,  sustained  by  the  gravest  precedents.  And  the 
right  extends,  not  only  to  the  amount  of  damages,  but  to  several  causes 
ot  action,  distinct  debts,  distinct  acres  ot  land,  and  distinct  pleas. 
Bink  of  Kentucky  v.  Ashley,  27  U.  S.  (2  Pet.)  327,  328;  citing  Cro. 
Jac.  146;  and  Hob.  178;  Raym.  395;  3  Durn.  &  E.  669. 

When  the  objection  to  a  verdict  is,  that  injustice  has  been  done  in 
respect  of  the  amount,  when  that  objection  is  obviated  by  a  reduction, 
there  can  be  no  further  ground  ot  complaint.  Such  an  alteration  of  a 
verdict  can  only  be  made  with  the  consent  of  the  plaintiff,  but  the 
defendant  can  not  object.  Moore  v.  Tuckwell,  50  Eng.  C.  L.  607,  609; 
Hughes  V.  Hughes,  15  Mees.  &  Weisb.  704. 

Judgment  affirmed. 

*The  court  has  power,  where  a  verdict  is  erroneous  in  part,  from  a  cause  not 
affecting  another  part,  and  the  error  is  ascertainable  from  the  evidence,  to  correct 
the  same  by  reinittiture.  C.  &  M.  R.  R.  Co.  v.  Furnace  Co.,  37  Ohio  St..  444.  See 
also  Douglas  v.  Day,  28  Ohio  St.  180. 


j» 
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POUNDAGE.  2D18. 

[Special  Term,  March,  1869.] 

Thomas  W.  Farrin  v.  Jonathan  Creagkr  et  ai*. 

On  the  purchase  by  the  plaintiff  of  a  five  year  leasehold,  with  privilege  of  purchase 
nnder  proceedings  in  foreclosure  of  a  mortgage,  the  sheriff  is  not  entitled  to 
poundage. 

On  motion  to  re  tax  costs. 

In  this  case,  the  plaintiff  held  a  mortgage  executed  by  the  defendant 
Creager,  upon  a  leasehold  estate,  having  connected  with  it,  a  right  ot 
privilege  to  purchase  the  fee.  The  lease  was  only  for  five  years,  and 
the  inlerence  is,  though  not  stated  in  the  pleading,  that  the  privilege  to 
purchase  only  continued  witn  the  lease.  The  plaintiff  brought  his 
action  to  realize  upon  his  security..  He  obtained  an  order  for  the  sale 
ot  the  lease,  with  the  right  to  purchase,  it  being  the  object  to  assign 
both  to  the  purchaser,  and  such  a  course  having  obviously  been  within 
the  intention  and  contemplation  of  the  parties  in  giving  and  taking 
the  security . 

A  sale  is  made  by  the  sheriff  under  the  order  ot  the  court,  and  the 
plaintilt  is  himself  the  purchaser.  The  only  question  made  is  as  to  the 
tees  or  poundage  of  the  sheritl. 

Theophilus  Gaines,  and  Snow  &  Bradstreet,  for  plaintifl. 

Mills  &  Hoadly,  for  the  sheriff. 

GHOI.SON.   J. 

The  sheritl  claims  that  there  was  a  sale  merely  of  personal  property, 
and  that  the  law  governing  sales  ot  real  estate,  where  the  plaintiff  is  the 
purchaser,  does  not  apply.  I  do  not  think  so,  but  on  the  contrary,  that 
this  case,  if  not  within  the  letter  strictly,  is  within  the  spirit  and  intent 
of  the  statute,  and  that  its  provisions  must  apply  and  govern. 

Poundage  refused. 


RAILROAD  BONDS- SALE.  ^^- 

[Special  Term,  March,  1859.] 

Hugh  Means  et  al.  v.  Cincinnati  &  Chicago  R.  R.  Co.  et  al. 

Railroad  trust  or  mortgage  honds  held  by  the  company,  or  its  agents,  for  the  use 
of  the  company  before  delivery,  are  not  subject  to  execution  as  property  6f  the 
company;  nor  can  they  be  subjected  to  sale  by  proceedings  in  aid  of  execu- 
tion. 

The  plaintiffs,  holding  a  judgment  against  an  Indiana  corporation 
by  the  name  of  the  Cincinnati  and  Chicago  Railroad  Company,  filed  a 
petition  to  subject  to  the  payment  of  that  judgment  certain  bonds  in 
the  hands  of  Smith  and  Gilbert,  alleged  to  belong  to  their  judgment 
debtor.  It  appears  that  the  Cincinnati  and  Chicago  Railroad  Company 
sued  in  this  action,  was  not  the  corporation  against  whom  the  plaintitts 
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bad  obtained  judgnent,  but  another  corporation  of  like  name  in  Ohio» 
and  that  between  that  corporation  and  Smith  and  Gilbert  there  was  a 
dispute  as  to  the  ownership  ot  the  bonds. 

At  first  Smith  and  Gilbert  answer,  denying  that  they  have  in  their 
hands  any  property  o!  the  company.  Afterward  Gilbert  answers, 
admitting  that  he  holds  five  bonds  ol  91,000  belonging  to  the  company, 
and  submiis  to  the  order  oi  the  court  as  to  their  disposal. 

In  the  meantime  Watton  J.  Smith  appears,  who  asks  and  obtains 
leave  to  tile  an  answer,  as  having  an  interest  in  the  subject  matter  of 
the  suit.  He  asserts  first,  a  judgment  against  the  Ohio  company  for 
(3,000;  secondly,  by  assignment,  a  lien  on  the  bonds  in  lavor  ol  Smith 
and  Lowe  as  attorneys  of  that  company,  lor  services,  to  the  extent  of 
(500:  To  this  answer  there  is  no  reply  on  the  part  of  the  other  defend- 
ants. Evidence  was  offered  on  the  hearing  to  explain  the  position  of 
the  whole  matter  and  the  rights  of  the  parties. 

It  appears  that  the  railroad  company  desiring  to  raise  money, 
executed  bonds  which  were  secured  by  a  conveyance  ot  real  estate  to  a 
trustee.  These  bonds  were  in  the  hands  ot  an  agent  who  obtains  a  loan 
from  ihe  Newport  Safety  Fund  Bank,  of  Kentucky,  in  their  bills. 
These  bonds  are  pledged  as  collateral  security.  The  bank  fails.  The 
note  and  bonds  get  into  the  hands  ot  Smith  and  Gilbert.  An  action  is 
brought  by  the  railroad  company,  alleging  illegality  and  fraud  in  obtain- 
ing them  from  the  agent,  and  a  delense  ol  a  dona  fide  purchase  on  the 
part  of  Smith  and  Gilbert.  The  result  is  a  compromise.  One  halt  ot 
the  bonds  are  retained,  and  the  other  half  are  to  be  given  up;  but  belore 
that  is  done,  this  action  is  brought  and  the  bonds  are  still  in  the  hands 
oi  Gilbert,  as  before  stated.  It  was  m  conducting  the  action,  thus 
resulting  in  a  compromise,  that  the  claim  of  Smith  and  Lowe,  for  pro- 
fessional services,  accrued.  There  is  no  specific  agreement  as  to  a  lien 
or  claim  on  the  bonds  for  these  services.  It  appears  that  the  charge  for 
the  services  is  reasonable. 

The  bonds  bear  date  on  July  1,  1854,  they  are  payable  to  bearer 
five  years  after  date,  with  interest  at  8  per  cent,  per  annum,  payable 
semi-annually  in  New  York,  and  are  lor  one  thousand  dollars  each. 

They  were  in  the  hands  of  the  party  who  dealt  with  the  Newport 
bank  as  agent ;  and  it  does  not  appear  that  they  had  ever  before  been 
delivered  or  passed  into  circulation.  They  are  held  by  Gilbert  as  the 
property  of  the  railroad  company,  obtained  under  the  circumstances 
stated. 

Collins  &  Herron,  lor  plaintiffs. 

Job  Pugh,  for  defendant,  Smith. 

Ferguson  &  Lowe,  for  Smith   and  Gilbert. 

Smith  &  Lowe,  for  the  railroad  company. 

Gholson,  J. 

It  is  plain  that  the  claim  of  the  plaintiffs  must  tail. 

The  first  inquiry  is,  whether  these  bonds  held  by  Gilbert,  can  be 
reached  by  an  action  in  aid  of  a  judgment  creditor  ?  If  they  can  be,  it 
is  only  as  goods  or  effects  subject  to  levy  and  sale  in  the  hands  of  a 
third  person.  There  are  cases  in  which  it  has  been  held  that  railroad 
bonds  may  be  property  and  subject  to  seizure  and  sale.  Burt  v.  Ken- 
tucky Trust  Co.,  12  Re.  467  (1  D.  30).  decided  in  this  court.     But  the 
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principle  can  not  apply  when  bonds  have  been  made  by  the  company, 
against  which  the  iudgment  has  been  rendered,  and  are  in  the  possession 
of  its  agent  or  held  for  its  use,  and  have  never,  in  fact,  been  delivered. 
That  such  bonds  are  secured  by  a  mortgage  of  real  estate  can  make  no 
difference.  It  would  be  all  one,  as  if  a  party  should  make  a  mortgage 
and  secure  ten  notes,  negotiate  one  and  retain  the  others,  and  then 
claim  that  his  land  was  incumbered  by  them  all.  A  railway  company 
has  uo  greater  privilege  in  this  respect  than  an  individual.  If,  alter  the 
bond£  and  mortgage  are  made  and  the  latter  recorded,  the  railroad  still 
holds  the  bonds,  its  lands  are  not  to  be  exempted  from  the  lien  of  a 
judgment,  as  to  bonds  not  delivered.  Those  who  deal  with  the  railroad 
must  look  to  the  security  in  this  respect  at  the  time  they  take  the  bonds. 
There  would  be  no  other  safe  course. 

As  to  the  lien  in  this  case,  it  does  not  appear  in  lact  that  there  is 
any— no  possession  is  shown,  but  the  reverse.  If  this  action  prevented 
the  lien  from  being  in  lact  obtained,  it  will  now  be  put  out  ol  the  way. 
The  attorneys  if  they  be  so  entitled  can  get  possession  ot  the  bonds,  and 
then  the  question  may  arise,  whether  they  can  sell  the  bonds  ol  their 
clients,  never  in  lact  delivered  and  held  wrongfully  under  the  claim  of 
a  lien.  Upon  that  point  it  is  not  necessary  for  me  to  express  an  opinion. 

In  conclusion,  I  may  remark,  that  the  courts  in  my  opinion  have 
gone  far  enough  at  the  instance  of  third  persons,  to  whom  they  have 
been  pledged,  in  selling  the  stock  and  bonds  of  railroad  corporatiotis. 
This  case  I  think  requires  me  to  go  further  than  any  have  yet  gone 
within  my  knowledge,  and  this  I  am  unwilling  to  do. 

Action  dismissed. 


COSTS— WILLS.  \^^ 

[Special  Term,  March,  1859.] 

£.  Clifford  Nrff  et  al.,  Executors,  etc.  v.  Peter  Neff 

ET  AL.,  ETC. 

1.  Whenever  it  becomes  necessary  to  obtain  the  opinion  of  the  court  in  relation  t 

the  equities  involved,  where  the  fund  of  an  estate  to  be  divided  is  complicated 
with  a  trust,  to  be  performed  by  the  executors,  and  there  is  a  doubt  as  to  their 
powers,  or  the  mode  in  which  they  are  to  be  executed,  all  the  costs  accruing  in 
consequence  of  the  application,  are  a  charge  upon  the  estate,  whether  the 
charges  be  made  by  the  trustees  or  devisees. 

2.  This  rule  does  not  apply  when  the  devisees  litigate  questions  captiously,  capri- 

ciously, or  without  reason. 

On  suggestion  as  to  attorney's  lees. 
Tilden,  Rairden  &  Kittredge,  lor  plaintifis. 
Worthington  &  Matthews,  for  defendants. 

Stoker,  J. 

A  question  has  arisen  as  to  the  taxation  of  costs — whether  they 
shall  all  be  borne  by  the  common  fund,  or  a  portion  charged  to  one  ol 
the  defendants. 

The  determination  of  this  question  depends  upon  the  circumstances 
of  the  case. 
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A  petition  is  tiled  by  the  plaintitls  as  executors  of  the  last  will  and 
testament  of  William  Nefit,  deceased,  to  obtain  a  judicial  construction 
ot  certain  clauses  in  the  testator's  will,  which,  it  is  alleged,  are  uncer- 
tain, caused  by  the  ambiguous  language,  as  well  as  the  mode  in  which 
the  devises  are  stated.  One  of  the  devisees,  who  is  made  a  delendant, 
sets  forth  'his  view  ot  the  testator's  intentions,  and  the  executors  also 
present  theirs. 

After  lull  argument,  I  have  held  that  some  of  the  grounds  assumed 
by  the  delendant,  as  well  as  some  assumed  by  the  executors,  arealike 
tenable. 

I  have  ordered  the  executors  to  proceed  to  sell  the  real  estate  of  the 
testator,  and  thus  give  to  the  defendant  his  share  at  once,  without  further 
postponement.  Some  of  the  charges  made  by  the  executors  tor  incidental 
expenses,  as  well  as  those  required  by  the  will  to  be  specially  incurred, 
have  been  objected  to,  and  the  objection  overruled.  But  the  questions 
made  were  merely  incidental,  and  did  not  atfect  the  main  proposition, 
upon  which  the  court  has  passed. 

The  executors  presented,  by  their  counsel,  what  they  supposed  was 
the  legal  construction  of  the  testator's  intention  in  the  several  clauses  of 
the  will,  and  the  same  course  was  adopted  by  the  devisees.  Both  were 
necessary  and  proper  lor  a  lull  investigation  of  the  case.  Both  have 
materially  aided  me  in  arriving  at  a  conclusion,  and  were  regarded  with 
equal  favor. 

If,  then,  upon  equitable  principles,  I  can  charge  all  the  costs  upon 
the  estate,  involved  in  the  construction  of  the  will,  it  is  my  duty  to  do  so. 

The  rule  laid  down  by  the  chancellor  in  Studholme  v.  Hodgson, 
3  P.  Wms.  803,  is  this:  Where  a  testator  leaves  a  question  as  to  his 
intention  in  doubt,  and  it  is  necessary  in  consequence,  to  apply  to  a 
court  ot  chancery  for  advice,  the  entire  estate  is  chargeable  with  the 
costs.  If  a  doubt  arises  upon  the  personalty,  that  portion  of  the  prop- 
erty bears  the  burden;  if  upon  the  realty,  the  costs  are  a  charge  upon 
the   land. 

The  same  doctrine  is  very  fully  recognized  in  Joliffe  v.  East,  3  B. 
C.  C.  25,  where  it  is  said,  **  Where  the  testator  expresses  himself  so 
ambiguously  as  to  make  it  necessary  for  the  executors  to  come  into 
court,  his  general  assets  must  bear  the  costs."  So  in  Ripley  v. 
Moysey,  1  Keen  579;  and  Eyrie  v.  Marsden,  2  Keen  564.  So  also  in 
Rogers  v.  Ross,  4  J.  C.  t)08;  Mitchell  v.  Blain,  5  Pai.  Ch.  588:  Wood 
V.  Vandenburgh,  6  Pai.  Ch.  277,  278;  Sawyer  v.  Baldwin,  20  Pick.  378, 
388. 

It  is  clear  then,  upon  authority,  whenever  the  fund  to  be  divided 
is  complicated  with  a  trust,  to  be  performed  by  the  executois,  and  there 
is  a  doubt  as  to  their  powers,  or  the  mode  in  which  they  are  to  be 
executed,  and  it  becomes  necessary  to  obtain  the  opinion  of  the  court, 
in  relation  to  the  equities  involved,  all  the  costs  accruing  in  consequenqp 
of  the  application,  whether  of  the  trustees  or  the  devisees,  are  a  charge 
upon  the  common  estate. 

This  principle  must  be  nevertheless,  so  far  restricted,  as  to  forbid 
its  application,  when  the  devisees  litigate  questions  captiously, 
capriciously,  and  without  reason;  but  when  the  points  in  controversy 
are  presented  "by  all  the  parties,  and  the  court  derives  light  from  the 
counsel  ot  both,  and  at  last  decree  upon  a  principle  admitted  by  both, 
differing  only  in  the  mode  ot  its  application,  and  all  interested  are  to  be 
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equally  benefited,  we  have  no  hesitation  in  holding  the  estate  respon- 
sible tor  all  the  expenses  incurred. 

We,  therefore,  allow  the  sum  of  $1,200  to  be  equally  divided 
between  the  counsel  ot  the  parties  interested,  this  charge  to  include  all 
services,  trom  the  filing  of  the  petition  till  the  final  decree  in  the  cause. 

An  allowance  of  fees  ordered  to  be  taxed. 


LEASES- PARTIES.  «4«». 

[Special  Term,  March,  l8o9.] 

*JOHN  W.  Owens  kt  ux.  v.  Josiah  L.  Hickman  kt  al. 

A  petition  to  enforce  the  forfeiture  of  a  lease,  for  non-payment  of  rent,  and  seeking 
to  recover  the  rent  due,  is  bad  for  misjoinder.  The  remedies  are  inconsistent 
and  plaintiff  must  elect. 

On  demurrer  to  petition. 

The  plaintiffs  sought  to  recover  the  arrears  oi  rent  due  upon  the 
covenants  in  a  lease;  and  asserting  a  forfeiture  of  the  term,  by  the 
defendants,  in  consequence  ot  the  non-payment  of  rent,  prayed  that  the 
plaintiffs  may  be  restored  to  the  possession.  The  lease  was  for  five 
years,  nearly  two  of  which  bad  already  expired. 

Dodd  &  Huston,  for  plaintiffs. 

R.  M.  Corwine,  for  delendants. 

Storbr,  J. 

The  remedies  sought  ate  inconsistent  with  each  other.  The  right 
to  recover  the  rent  depends  upon  contract ;  the  right  to  be  restored  to 
the  possession  rests  npon  the  ground  that  the  detendant  has  no  claim  to 
the  property;  or  in  legal  acceptation  is  a  trespasser.  Hence  the  claims 
can  not  stand  together. 

By  the  terms  oi  the  lease  the  rent  is  not  made  a  lien  upon  the  term 
leased;  a  simple  forfeiture  of  the  estate  is  made  to  depend  upon  the 
refusal  to  pay  the  rent  reserved,  at  the  time  and  place  stated,  after 
demand. 

The  payment  oi  the  rent  after  the  right  of  forfeiture  accrued,  and 
the  subsequent  occupation  by  the  tenant,  would  be  a  waiver  of  the  right 
to  forteit;  and  the  recovery  ot  a  judgment  for  the  rent  in  arrear,  might 
preclude  the  landlord  from  asserting  a  forfeiture,  for  the  breach  of  a 
condition  he  had  once  assumed  could  be  compensated  for  in  damages. 
We  know  of  no  case,  where  such  a  remedy  has  been  allowed,  after  action 
brought  and  a  recovery  had. 

The  result  is  very  clear.  In  this  form  we  can  grant  but  one  of  the 
claims  of  the  plaintiffs;  we  may  give  judgment  for  the  rent  due,  dismiss- 
ing the  petition  as  t3  the  right  to  recover  the  term;  or  we  may  restore 
the  plamtiffs  to  the  possession  of  their  term,  leaving  them  to  pursue 
another  remedy,  for  the  recovery  of  the  rent  in  arrear.  This  is  the  rule, 
as  we  find  it  settled  in  Stuyvesant  v.  Davis,  9  Pai.  Ch.  427,  430,  and 
Underbill  v.  Railroad  Co.,  20  Barb.  455.  467,  and  is  entirely  consistent 
with  the  law  as  we  have  always  understood  it  to  exist. 

Demurrer  sustained. 

*  Cited,  but  held  inapplicable  in  Campbell  v.  McBlevey,  post  583. 
19    Dis. 
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\^  VERIFICATION. 

[Special  Term.  April,  1859.] 

L.  H.  Sargent  v.  E.  B.  Townsknd. 

A  certificate  "  subscribed  and  sworn  to  before  me ''  is  sufficient  in  form  for  a  jurat 

Oa  motion  to  dismiss  the  action  by  reason  of  an  alleged  defect  in  the 
jurat. 

I/incoln,  Smith  &  Warnock,  for  plaintitl. 

W.  L.  Spooner,  lor  defendant. 

Gholson,  J. 

A  motion  has  been  made  in  this  case  to  dismiss  the  action,  because 
the  petition  has  not  been  properly  verified.  The  code  provides  that  the 
officer  before  whom  the  affidavit  is  taken,  shall  **certify  that  it  was 
sworn  to  or  affirmed  before  him,  and  signed  in  his  presence."  Section 
III.  In  this  case  the  certificate  is  '^subscribed  and  sworn  to  before  me 
this  12th  day  ot  February,  A.  D,  1869." 

Theie  can  be  no  objection  to  the  term  "subscribed,"  it  is  found 
in  Sec.  105  [Sec.  6l02,  Rev.  Stat.]  * 'Every  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party  or  his  attorney."  \s  subscribed  before 
me  then,  equivalent  to  subscribed  in  my  presence  f  I  think  it  would  be 
exceedingly  technical  to  hold  that  it  was  not.  While,  therefore,  it  may, 
as  a  general  rule,  be  better  for  notaries  and  other  officers  taking  affi- 
davits, to  follow  the  language  oi  the  code,  1  can  not  think  that  either 
its  words  or  the  purposes  ot  justice  require  such  an  objection  as  this 
to  be  sustained. 

Motion  overruled. 


«  ws.  PRINCIPAL  AND  AGENT. 

[Special  Term,  April,  1859.] 

Darst  &   Herchelrode  v.  Slevins  &  Calvert. 

1.  Where  there  is  a  general  agency  the  principal  is  bound  for  the  act  of  the  egent' 

provided  what  he  does  is  within  the  ordinary  and  usual  scope  of  the  business 
which  he  is  deputed  to  transact.  An  authority  may  be  limited  to  a  particular 
business,  and  yet  generaf  as  to  the  mode  of  conducting  that  business. 

2.  An   agency  for  the  purchase  of  goods  upon  the  credit  of  a  principal  maybe 

created  by  really  giving  the  authority  to  the  agent,  or  representing  to  him 
that  he  is  to  have:  it ;  or  by  representing  that  the  party  making  the  contract 
is  the  agent  of  the  defendant ;  or  that  such  a  relation  exists  as  to  constitnte 
him  such. 

3.  Such  representations  may  be  made  by  words  or  conduct  directly  to  the  plaintiff 

or  publicly  made,  so  that  it  may  be  inferred  to  have  reached  him. 

This  action  is  brought  by  the  plaintiUs,  who  are  wholesale  dealer^ 
in  dry  goods,  doing  business  in  Dayton,  against  the  defendants,  resi- 
dentiS  of  Cincinnati,  who  are  alleged  to  have  been  a  firm  doing  a  general 
retail  dry  goods  and  grocery  business  in  Greenville,  Darke  county.  The 
claim  of  the  plaintiffs  is  for  goods  sold  and  delivered.     The  goods  were 
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sold  to,  and  received  by  Workman  &  Dailey,  who  were  the  agents  of  the 
defendants  for  conducting  the  business  of  the  store  at  Greenville.  There 
is  no  dispute  as  to  the  amount  or  value  of  the  goods.  The  delense  is 
that  Workman  &  Dailey,  as  agents  ol  the  defendants,  had  no  authority 
to  buy  such  goods,  so  as  to  charge  the  defendants  ifor  the  price;  that 
they  had  no  authority  to  buy  on  credit. 

Mills  &  Hoadly  and  O.  A.  layman,  tor  plaintiffs. 

Lincoln,  Smith  &  Warnock  and  Jones  &  Burnet,  for  defendants. 

Gholson,  J. 

The  modes  by  which  an  agency  for  the  purchase  ol  goods  upon  the 
credit  ot  a  principal  may  be  created,  have  been  frequently  stated  in  the 
authorities.  Such  an  agency  '*may  be  created  by  the  immediate  act  of 
the  party;  that  is,  by  really  giving  the  authority  to  the  agent,  or  repre- 
senting to  him  that  he  is  to  have  it.  or  by  constituting  that  relation  to 
which  the  law  attaches  agency ;  or  it  may  be  created  by  the  representa- 
tion of  the  defendant  to  the  plaintiff,  that  the  party  making  the  contract 
is  the  agent  oi  the  defendant,  or  that  such  a  relation  exists  as  to  consti- 
tute bim  such;  and  if  the  plaintifl  really  makes  the  contract  on  the  faith 
ot  the  defendant's  representation,  the  defendant  is  bound;  he  is  estopped 
from  disputing  the  truth  of  it  with  respect  to  that  contract;  and  the 
representation  of  an  authority  is,  quoad  hoc,  precisely  the  same  as  a  real 
authority  given  by  the  defendant  to  the  supposed  agent.  This  repre- 
sentation my  be  made  directly  to  the  plaintifl,  or  made  publicly,  so  that 
it  may  be  interred  to  have  reached  him,  and  may  be  made  by  words  or 
conduct."  Reynell  v.  Lewis,  16  Mees.  &  Wels.  517,  527;  Broom 
Com.  Law,  539. 

An  authority  to  purchase  goods  upon  the  credit  of  a  principal,  may 
or  may  not  result  from  an  agency  of  a  certain  kind  or  description, 
shown  or  admitted  to  exist.  A  diflerencC/is  made  between. a  general  and 
a  particular  agency.  Anderson  v.  Coonley,  21  Wend.  279,  280;  Layet  v. 
Gano,  17  Ohio,  466,  478.  An  authority  may  be  limited  to  a  particular 
husiness,  and  yet  general  as  to  the  mode  ot  conducting  that  business. 
Where  there  is  a  general  agency,  the  principal  is  bound  for  the  act  of  the 
agent,  provided  what  he  does  is  within  the  ordinary  and  usual  scope  of 
the  business  which  he  is  deputed 'to  transact.  Broom  Com.  Law,  540. 
If  the  general  agent  pursue  the  usual  and  ordinary  modes  of  transacting 
the  business,  the  principal  will  be  bound.  Sanford  v.  Handy,  23 
Wend.  260;  Layet  v.  Gano,  17  Ohio,  466.  Tredwen  v.  Bourne,  6  Mees, 
4  Wels.  461;  Hawken  v.  Bourne,  8  Id.  703. 

Such  being  the  general  propositions,  upon  the  application  ol  which, 
in  particular  cases,  the  decision  must  depend,  I  proceed  to  inquire  how 
they  aflect  this  case,  in  view  of  the  tacts  and  circumstances  established 
by  the  evidence.  I  am  satisfied  that  no  direct  and  express  authority 
was  given  by  the  defendants  to  Workman  &  Dailey,  to  contract  such  a 
liability  as  the  one  claimed  in  this  action.  The  authority  can  only  be 
inferred  from  the  general  agency  of  Workman  &  Dailey  in  conducting 
a  store  for  the  defendants,  or  Irom  the  conduct  of  the  defendants,  as 
amounting  to  a  representation  that  Workman  &  Dailev  were  authorized 
to  buy  goods  upon  a  credit. 

It  can  not  be  a  matter  of  any  doubt  that  it  is,  in  the  general 
nature  oi  mercantile  establishments,  such  as  a  country  dry  goods  and 
grocery  store,  to  deal  on  credit,  tor  the  purpose  of  carrying  on  their 
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business.  In  this  case  it  very  clearly  appears  that  the  delendant 
established  such  a  store,  and  appointed  Workman  &  Dailey  to  carry 
it  on,  and  that  they  did  carry  it  on  for  several  years,  and  upon  a  credit 
system,  shown  by  the  books  of  the  concern,  kept  in  the  name  of  the 
defendants — the  very  claim  now  sued  on  being  !ound  upon  those  books. 
Such  circumstances,  unless  explained,  are.  undoubtedly,  sufficient  to  fix 
a  liability  upon  the  principals.  Two  explanations  are  offered:  first  it 
is  said,  that  neither  of  the  principals  knew  of  this  dealing  upon  a  credit. 
A  business  is  established — accents  are  appointed  to  carry  it  on — to  the 
eye  of  the  public  it  is  carried  on  for  several  years;  the  nature  ol  the 
business  is  such  that,  for  the  carrying  it  on,  credit  is  ordinarily  used— 
in  tact,  credit  is  used,  and  the  proprietors,  alter  the  close  of  the  business, 
come  forward  and  say  that  they  did  not  know  what  was  going  forward 
in  their  own  establishment,  and  what  was  entered  upon  their  own  books 
of  account.  I  think,  so  tar  as  persons  dealing  with  such  an  establish- 
ment, in  the  ordinary  course  of  business  in  similar  establishments,  are 
concerned,  it  was  the  duty  of  the  defendants  to  know  what  their  agents 
were  openly  doing  ou  their  behalf.  Every  one  would  naturally  suppose 
that  the  defendants,  having  established  such  a  concern,  would,  at  least, 
so  far  look  after  it  as  to  ascertain  matters  so  obviously  apparent,  and 
would  have  a  right,  in  dealing  with  the  concern,  to  act  upon  such  a 
belief.  The  rule  that  no  man  can  take  advantage  of  his  ignorance, 
when  it  is  his  duty  to  have  knowledge,  may  be  properly  applied  to  this 
case. 

If.  however,  the  plaintiffs  knew  that  the  agents  had  no  authority, 
or  the  facts  and  circumstances  attending  the  position  and  connection  of 
the  defendants  and  their  agents,  known  to  the  plaintitts,  would  clearly 
and  properly  lead  to  such  a  conclusion,  then  they  can  not  recover. 

The  circumstance  ifpon  which  most  reliance  is  placed  in  this  view, 
in  that  both  the  Slevins  and  Calvert  were  wholesale  dealers  in  Cincin- 
nati, and  could  have  furnished  from  the  store  of  one  or  the  other  the 
very  goods  sold  by  the  plaintiffs.  This  circumstance  loses  very  much 
of  its  weight  trom  the  consideration  that  the  deiendauts,  though  con- 
nected in  the  country  store,  had  no  connection  in  their  business  in  Cin- 
cinnati, and  while  most  of  the  goods  might  have  been  obtained  from 
the  store  of  the  one,  very  lew,  comparatively,  would  have  been  found 
in  the  store  of  the  other.  One  dealt  much  more  generally  in  goods 
proper  for  a  country  store  than  the  other.  While,  therefore,  it  might 
appear  strange  il  J.  &  J.  Slevin  did  not  furnish  their  own  country  store, 
it  would  not  be  equally  strange  that  they  should  not  furnish  the  store 
of  Slevins  &  Calvert.  Circumstances  may  be  conceived  in  which  they 
might  not  wish  to  do  it,  or  might  not  be  allowed  to  do  it.  I  am  not 
satisfied  that  such  an  inlerence  was  so  clear,  as  necessarily  to  show  to  the 
plaintiffs  a  want  of  authority  on  the  part  of  the  agents.  But  if  it  should 
have  been  clear  in  the  first  instance,  its  force  became  diminished  and 
its  effect  ceased,  after  a  course  of  dealing  which  as  telore  stated,  the 
plaintitJs.  might  properly  have  supposed    was  known  to  the  delendants. 

In  view  of  all  the  circumstances,  I  do  not  see  how  the  defendants 
can  escape  responsibility  for  the  purchases  of  goods  made  in  their  behalf, 
and  sold  in  their  behalf,  by  their  agents,  intrusted  with  the  general 
management  ol  their  business. 

Judgment  for  the  plaintitts. 
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NOTES.  ^^' 

Hknry  Raught  v.  John  B^ack  &  Co. 

[General  Term,  April,  1868.] 

1.  When  the  holder  of  a  note  gives  time  to  the  maker,  and  an  indorser  afterward 
promises  to  pay  the  note,  in  an  action  against  the  indorser,  the  defense  of  a 
discharge,  by  giving  time,  being  relied  on,  it  is  not  necessary  that  the  holder 
should  show  affirmatively  and  clearly  that  the  promise  was  made  with  a  full 
knowledge  of  all  the  facts.  Knowledge  may  by  inferred,  as  a  fact,  from  the- 
promise,  under  the  attending .  circumstances,  without  requiring  a  clear  and 
affirmative  proof  of  knowledge. 

%  It  is  not  true,  as  a  general  proposition,  that  if  time  be  given  by  the  holder  of  a  note- 
to  the  maker,  only  ior  a  period  equal  to  that  sufficient  to  obtain  a  judgment,  an 
indorser  or  surety  is  not  discharged.  Such  a  rule  has  only  been  applied  in  such/ 
cases  where  the  time  given  was  after  an  action  had  been  commenced  on  the  note. 
It  has  reference  to  an  arrangement  in  the  ordinary  course  of  practice  and  pro- 
ceeding in  an  action,  by  which  judgment  is  rather  expedited  than  delayed.  It 
does  not  apply  where  the  time  is  given  by  the  contract  before  any  action  has 
been  commenced. 

Proceeding  in  error  to  reverse  a  judgment  at  special  term  rendered 
against  Raught. 

The  action  was  brought  by  indorsees  against  the  indorser  of  a 
promissory  note.  The  defense  was  a  discharge,  by  the  giving  of  time 
to  the  maker.  To  meet  this  defense,  a  waiver  or  a  promise  to  pay^ 
after  being  informed  of  the  fact  of  the  time  being  given,  was  relied  upon.. 
The  contract  of  indorsement  was  made  in  Pennsylvania,  but  the  note 
was  made  in  Ohio.  The  indorsees  came  to  Cincinnati,  and  agreec]  with 
the  maker  that  if  he  would  confess  a  judgment  in  the  court  of  common 
pleas,  they  would  enter  a  stay  ot  execution  lor  four  months.  This 
agreement  was  carried  into  etiect.  It  was  claimed  by  the  indorsees,  that 
the  indorser,  being  afterward  informed  of  what  had  been  done,  expiessly 
sanctioned  it,  and  promised  to  pay  the  debt.  This  was  denied  by  the 
indorser,  but,  at  any  rate,  it  was  claimed  that  be  was  ignorant  that,'  by 
the  course  and  practice  of  the  courts  in  Cincinnati,  a  judgment  could 
have  been  obtained  in  less  than  four  months.  Upon  the  case  being  sub- 
mitted  to  a  jury,  a  verdict  was*  found  for  the  amount  of  the  note  and 
interest.  A  motion  lor  a  new  trial  was  made  and  overruled,  and  a  judg- 
ment entered  on  the  verdict.  Tg  reverse  this  judgment  upon  errors, 
which,  it  is  alleged,  are  shown  in  two  bills  of  exceptions,  one  taken 
during  the  trial,  and  one  upon  the  overruling  the  motion,  this  petition 
in  error  has  been  filed. 

Ketchum  &  Headington,  for  plaintitl  in  error. 

j.  G.  Douglass  &  W.  B.  Caldwell,  for  detendant  in  error. 

Gholson,  J. 

So  far  as  the  motion  for  a  new  trial  turned  upon  the  question  of  the 
weight  of  evidence,  we  are  clearly  of  opinion  that  no  case  is  shown 
which  will  authorize  us  to  interiere  with  the  discretion  exercised  by 
the  judge  at  special  term.  If  the  witnesses,  whose  testimony  sustains 
the  finding  ol  the  jury,  were  credited,  there  is  enough  in  that  testimony 
to  establish  what  the  judge,  in  his  charge,  regarded  as  sufficient.  We 
think  the  evidence  shows  with  su&cient  clearness  that  the  indorser. 
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after  being  informed  ol  what  steps  th^  indorsees  had  taken  in  relerence 
to  giving  time  to  the  maker,  promised  to  pay  the  debt. 

We  are  not  prepared  to  assent  to  the-  proposition  on  which  the 
<»unsel  for  plaintiff  in  error  relies,  as  to  the  prool  by  which  the  promise 
must  be  established,  to- wit:  That  "the  plaintiff  (in  the  action)  most 
sho^  affirmatively  and  clearly  that  it  (the  promise)  was  made  with  a  fall 
knowledge  of  all  the  facts.  '  For  this  proposition  the  counsel  cites 
/Trimble  v.  Thome.  lt>  Johns.  152;  Jones  v.  Savage,  6  Wend,  658;  Sice 
V.  Cunningham,  1  Cow.  397.  But  we  think  these  cases,  upon  this  point 
should  be  regarded  as  overruled  by  the  later  case  of  Tebbetts  v.  Dowd, 
23  Wend.  379,  in  which  all  the  decisions  upon  the  subject  were  cited 
and  examined  by  Co  wen,  J.,  in  an  exhaustive  opinion.  We  think 
that  at  least  what  he  calls  the  middle  ground,  which  is  that  taken  by 
Chancellor  Kent,  would  be  more  correct  than  the  extreme  position  in 
Trimble  v.  Thorne,  siipra^  lo-wit:  That  *  "knowledge  may  be  inferred, 
as  a  tact,  from  the  promise  under  the  attending  circumstances,  without 
requiring  clear  and  affirmative  proof  of  knowledge."     lb.  385. 

In  this  case  tht:  important  fact  to  be  known,  and  the  one  which  the 
promise  must  be  supposed  to  have  waived,  was  that  time  had  been 
given  by  a  contract  between  the  holder  of  the  note  and  the  maker. 
This  tact  was  clearly  communicated  and  fully  known  when  the  promise 
was  made.  The  fact  being  known,  as  a  general  rule  its  legal  consequeiKre 
need  not  be  shown  to  have  been  also  known  to  the  party  making  the 
promise.  Tebbetts  v.  Dowd,  supra^  and  cases  cited.  But  it  is  claimed 
where  a  contract  of  indorsement  is  made  in  one  state,  and  a  contract  by 
which  time  is  given  is  made  in  another,  it  is  not  enough  that  the  fact 
that  time  was  given  be  known,  but  it  must  also  appear  that  the  party 
promising  was  acquainted  with  the  course  of  judicial  proceedings  in  the 
courts  of  the  state,  so  that  he  may  determine  whether  the  time  was 
longer  than  would  have  sufficed  for  the  recovery  oi  a  judgment. 

We  think  that  the  counsel  for  the  plaintiff  in  error  has  probably 
misunderstood  the  authorities  on  which  he  relies,'  for  the  proposition 
that  if  time  be  given  only  lor  a  period  equal  to  that  sufficient  to  obtain 
a  judgment,  a  surety  is  not  discharged.  As  we  understand  the  cases, 
they  refer  to  arrangements  made  after  an  action  has  been  brought,  and 
during  its  progress,  by  which  the  obtaining  judgment  is  rather  expedited 
than  delayed,  and  do  not  .affect  contracts  for  the  gwing  of  time  before 
any  proceeding  has  been  commenced.  In  this  case  the  contract  to  give 
time  preceded  any  proceeding  in  court.  The  agreement  was,  that  in 
consideration  of  obtaining  a  warrant  ol  attorney  to  confess  a  judgment, 
time  would  be  given  lor  lour  months. 

The  consideration  for  the  agreement  to  give  time  was  the  obtaining 
a  security  in  the  form  ol  a  warrant  of  attorney.  If  the  consideration- 
had  been  a  pledge  of  personal  property,  with  a  right  to  sell  at  the  end 
ot  thirty  days,  and  the  agreement  was  to  give  time  lor  that  period,  cer- 
tainly its  eUect  would  not  have  been  controlled  by  the  course  ol  the  court 
in  obtaining  a  judgment.  And  yet  the  proposition,  as  broadly  claimed 
by  counsel,  would  cover  such  a  case. 

Independently,  however,  ol  this  consideration,  there  would  he 
difficulty  in  going  into  an  inquiry  as  to  the  course  and  practice  ot  courts 
in  obtaining  judgments.  There  are  courts  of  concurrent  jurisdiction — ol 
which  then  is  the  course  and  practice  to  be  .selected,  as  a  test  ol  the  time 
to   be   given?     Take   this   very    case   for  example,  the   indorser  and 
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Indorsees  both  residing  in  Pennsylvania,  the  action  on  the  note  might 
have  been  brought  in  the  United  States  courts,  the  course  and  practice 
of  which,  it  is  well  known,  ditler  from  the  state  courts.  And  is  not  some 
regard  to  be  bad  to  extraordinary  remedies,  such  as  an  attachment  ?  A 
surety  might  be  very  severely  injured  by  being  deprived  ot  these,  and 
the  right  to  them  is  allowed  by  our  law,  even  during  the  pending  of  an 
action. 

In  our  opinon  the  judge  was  right  in  charging  the  jury  that  the 
contract  to  give  time  discharged  the  surety,  independent  of  the  question 
as  to  the  time  of  obtaining  a  judgment  in  the  courts  of  Cincinnati,  and 
then  any  iaquiry  into  the  facts  or  the  law,  as  to  the  course  or  practice 
of  those  courts,  became  immaterial.  It  was  of  no  importance  whether 
it  was  known  to  the  parties  or  not,  and  a  promise  made  in  ignorance  of 
it  was  none  the  less  valid  and  binding. 

The  whole  argument  of  the  counsel  for  the  plaintiff  in  error,  is 
based  on  the  assumption  that  the  course  of  the  courts,  as  to  the  time  of 
obtaining  a  judgment,  is  to  be  regarded  for  the  purposes  of  this  case  as 
a  question  of  fact,  and  that  it  was  a  fact  material  for  the  plaintiff  in 
error  to  know,  in  order  to  make  his  promise  binding.  Differing,  as  we 
do,  Irom  the  counsel,  as  to  the  materiality  of  that  matter,  whether 
regarded  as  tact  or  law,  we  need  not  inquire  as  to  the  rules  governing 
cases  of  ignorance  ol  the  facts,  or  whether  the  means  of  knowledge 
would  suffice.  But  we  incline  to  think  that  in  any  event,  such  a  case  as 
this  might  well  come  under  the  second  class  of  cases,  stated  in  Kelly  v. 
Solari,  9  Mees.  &  Wels.  54,  55,  in  which  a  party,  although  he  might,  by 
mvestigation,  learn  the  state  of  facts  more  accurately,  declines  to  do  so. 
When  a  party  is  distinctly  informed  that  time  has  been  given  for  a  certain 
period,  and  lor  a  certain  consideration,  if  he  really  has  been  injured, 
or  would  be  likely  to  be  injured,  he  would  be  apt  to  know  it.  If 
sensible  of  no  injury,  and  feeling  his  obligation  to  pay.  as  the  party  in 
this  case  no  doubt  did,  he  makes  an  express  promise  to  pay,  it  might 
be  fairly  inferred  that  he  declined  any  investigation  into  the  state  of 
facts. 

We  think,  both  on  the  points  of  law  and  evidence,  the  judgment 
in  this  case  should  be  afi^rmed. 

Judgment  affirmed. 


CUSTOM  AND  USAGE— EVIDENCE.  ^,^ 

A.  Fatman  &  Co.  V.  Thompson  &  Taapfe. 

[General  Term,  April,  1859»] 

Proof  was  made  on  trial,  in  special  term,  that  there  was  an  established  usage  among 
Cincinnati  tobacco  dealers,  warranting,  ir  all  sales  of  tobacco  of  a  particular 
description,  the  article  to  remain  sound  and  merchantable  for  the  space  of  foar 
months  after  the  sale  ;  and  if  within  that  period  it  should  proTe  unsound,  the 
■eller  was  bound  to  make  an  abatement  in  the  price  equal  to  the  injury  sus- 
tained. A  sale  was  made,  and  within  the  time  specified,  it  was  found  the  to- 
bacco was  nnsonnd.    This  evidence  was  excepted  to. 

fft/d:  That  such  evidence  is  admissible.  If  the  usage  was  a  part  of  the  contract  of 
sale,  it  was  competent  to  prove  it.  Whenever  a  usage  of  any  particular  trade  or 
place  is  proven  to  exist,  the  law  implies,  on  the  part  of  those  who  contract, 
upon  a  matter  to  which  such  custom  or  usage  has  reference,  a  promise  in  con- 
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formity  with  such  usage,  provided  there  is  no  express  stipulation  to  the  con- 
trary. The  contract  of  sale  is  made  in  reference  to  the  custom  which  becomes 
an  essential  part  of  the  agreement  between  the  parties.  When  once  established, 
it  becomes  the  rule  of  the  trade,  and  the  dealer  in  the  article  sold  cannot  pro- 
tect himself  by  asserting  his  ignorance  of  the  usage. 

Proceediag  in  error  to  reverse  a  judgment  rendered  at  special  term 
against  A.  Fatman  &  Co. 

It  appeats  by  the  bill  o*^  exceptions,  that  Thompson  &  Taatle,  a 
mercantile  house  in  Cincinnati,  sued  Fatman  &  Co.,  tobacco  dealers, 
lor  damages  sustained  by  them,  in  the  purchase  of  t)4|  boxes  ot  lU-lb. 
lump  tobacco,  at  twenty-five  cents  per  pound,  for  which  they  paid,  in 
the  aggregate,  $1,898.25.  It  was  alleged,  that  at  the  time  of  the  sale, 
there  was  an  established  usage  among  Cincinnati  tobacco  dealers,  war- 
ranting, in  all  sales  ot  tobacco  of  the  description  purchased  by  Thomp- 
son &  Taaffe,  the  article  to  remain  sound  and  merchantable  for  the 
space  of  lour  months  after  the  sale,  and  if,  within  that  period,  it  should 
prove  to  be^  unsound,  the  seller  was  bound  to  make  an  abatement  in  the 
price  equal  to  the  injury  sustained. 

On  the  trial  it  was  proved  the  tobacco  did  not  continue  to  be  sound 
for  the  time  implied  in  the  guaranty,  but,  on  the  contrary,  it  became 
moldy  and  greatly  depreciated  in  quality,  in  so  much  so,  that  competent 
judges,  attes  a  careful  inspection,  assessed  the  damages  at  a  large  sum. 

It  was  also  in  evidence,  that  the  article  when  sold,  represented  by 
the  samples  exhibited  by  the  vendors,  should  be  ot  a  good  quality. 

After  hearing  the  testimony  the  judge  found  for  the  vendees,  a  judg- 
ment amounting  to  $818.55. 

When  the  plaintilts  offered  testimony  to  prove  the  usage,  creating 
the  implied  guaranty,  the  admissibility  of  such  evidence  was  objected 
to,  but  the  objection  was  overruled,  and  the  testimony  received.  This 
ruling  was  excepted  to.  and  the  alleged  error  in  admitting  the  testimony, 
in  rendering  the  judgment,  and  refusing  to  order  a  new  trial,  are  the 
grounds  on  which  Fatman  &  Co.  now  ask  that  the  proceedings  at  special 
term  be  reversed. 

Kebler  &  Force,  for  A.  Fatman  &  Co. 

Fox  &  Fox,  for  Thompson  &  Taaffe. 

Storer,  J. 

The  only  practical  question  is,  whether  the  usage  in  dispute  was  a 
part  ot  the  contract  ot  sale;  for.  it  it  was.  it  was  competent  to  prove  it; 
and,  consequently,  there  was  no  error  on  the  part  of  the  court  in  receiving 
the  evidence,  oi  in  rendering  the  judgment. 

Whenever  a  usage  ot  any  particular  trade  or  place  is  established 
to  exist,  the  law,  as  we  understand  it.  implies  on  the  part  of  him  **who 
contracts  or  employs  another  to  contract  for  him,  upon  a  matter  to 
which  such  usage  or  custom  has  reference,  a  promise  lor  the  benefit  of 
the  other  party,  in  conformity  with  such  usage:  provided,  there  be  no 
express  stipulation  between  them  which  is  inconsistent  with  such 
usage.*'  This  is  the  language  of  Chitty,  in  his  work  on  contracts,  p. 
18,  and  is  fully  sustained  by  the  authorities  he  quotes.  The  contract  of 
sale  is  made  in  reterence  to  the  custom  which  becomes  an  essential  part 
of  the  agreement  between  the  parties.  The  seller  contemplates  it  when 
he  bargains,  and  the  buyer  may  well  rely  upon  it  for  his  indemnity. 
Its  reasonableness  must  depend,  in  a  great  measure,   upon  the  place 
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where  the  contract  is  made,  as  well  as  upon  the  nature  of  the  com- 
modity sold.  When  once  established,  it  becomes  the  rule  of  the  trade, 
and  the  dealer  in  the  articles  sold  can  not  protect  himself  by  asserting 
his  ignorance  of  the  usage.  If  it  is  a  part  ot  the  law  of  the  place,  the 
merchant  is  bound  to  know  it;  he  can  not  exclude  himself  from  the 
liabilities  which  attach  to  others  engas:ed  in  the  same  business.  Sutton 
V.  Tatham,  10  Adolph.  and  El.  27;  Baylitle  v.  Butterworth.  1  Exch. 
425. 

This  general  rule  has  been  extended  to  cover  implied  warranties, 
as  they  are  clearly  within  the  principles  where  the  usage  is  a  part  ol  the 
contract. 

Thus  in  Jones  v.  Bowden,  4  Taunt.  853,  Justice  Heath  referred  to 
a  case  where  an  action  was  brought  on  the  sale  ot  sheep,  sold  as  stock, 
there  being  evidence  that,  by  the  custom  of  the  place,  stock  were 
nnderstood  to  be  sheep,  it  was  held  that  this  amounted  to  an  implied 
warranty,  and  the  jury  were  so  ordered  to  find. 

We  think  it  was  perlectly  competent  to  prove  that  the  usage  relied 
upon  existed.  It  was  not  unreasonable,  it  was  generally  known,  and 
had,  lor  years,  been  the  rule  of  the  trade.  It  seems  to  have  been  acted 
upon,  and  understood  to  be  a  settled  rule;  and  in  our  opinion,  there  is 
no  error  in  the  record  which  will  authorize  us  to  reverse  the  judgment. 

Judgment  affirmed. 


BILLS  OF  EXCHANGE.  a^g^ 

[General  Term,  April,  1859.] 

Young  &  Pombroy  v.  Executors,  ktc,  of  Alfred  B.  Noble. 

Y  &  P  received  from  the  owner  a  bill  of  exchange,  upon  an  agreement  that,  wUh- 
out  commission  or  reward,  they  would  send  the  bill  to  the  place  where  payable, 
for  collection,  and  pay  to  the  owner  the  whole  proceeds  of  the  paper  when  col- 
lected. Afterward  the  bill  was  paid  to  the  bank  to  which  it  was  sent,  and, 
by  direction  of  Y  &  P,  placed  to  their  general  account;  but  before  the  money 
was  drawn  by  Y  &  P,  the  bank  (ailed.  Held:  That  the  undertaking,  though 
gratuitous,  yet  having  been  made  and  entered  upon  by  the  receipt  ot  the  bill, 
and  its  transmission  to  N.  Y.  ior  collection,  was  a  sufficient  consideration  to  sup- 
port the  agreement.  That  the  depositary  in  New  York  became,  by  the  deposit  of 
the  bill,  the  agent  of  Y  &  P,  and  the  proceeds,  when  paid  to  hinl,  were,  for  all 
legal  purposes,  in  the  hands  of  the  principals.  That  the  proceeds  of  the  bill 
being  credited  to  Y  &  P,  in  the  general  account,  became  thereby  their  sole 
property,  and  they  were  liable  to  the  owner  for  the  proceeds  of  the  bill. 

Proceeding  in  error  to  reverse  a  judgment  given  in  favor  of  the 
defendant's  testator  against  the  plaintifJFs  in  error,  at  special  term,  upon 
the  following  tacts,  as  stated  in  the  bill  of  exceptions  filed  in  the  case: 

On  August  18,  1857,  B.  F.  Elder,  acting  as  the  agent  of  Noble,  was 
in  possession  ol  two  bills  of  exchange,  the  one  drawn  on  August  8,  at 
Leavenworth,  Kansas  territory,  by  Isett  Brewster  &  Co.,  on  John 
Thompson,  New  York,  payable  to  the  order  of  Elder,  at  sight,  for 
1742.50;  the  other  bill  bore  the  same  date  and  was  drawn  by  Adams, 
Swilt  e^  Co.,  on  R.  C.  Altine,  New  York,  payable  to  the  order  of  Elder, 
fifteen  days  after  date,  for  8700.  Both  bills  were  the  property  of  Noble 
and  were  brought  by  Elder  to  Cincinnati  where  Young  &  Pomeroy,  the 
plaintitts  in  error  resided.  While  in  the  city,  Elder  called  upon  a  person 
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thereby,  their  sole  property.  There  was  nothing  to  distinguish  the 
ownership  in  the  amount  Irom  the  other  items  of  credit,  nor  had  the 
depositors  noticed  that  any  difference,  in  realty,  existed.  The  cash 
received  was  practically  mingled  with  the  other  moneys  of  Young  & 
Pomeroy,  and  thereby  became  confounded  with  their  own,  subject  to 
their  sole  order,  and  to  be  drawn  only  on  their  own  check. 

In  such  cases  we  find  the  rule  is  plainly  established  by  an  unin- 
terrupted course  of  adjudications  in  equity  as  well  as  at  law. 

In  Wren  v.  Kirtou,  11  Ves.  378,  the  chancellor  charged  upon  a  trus- 
tee a  loss  occasioned  by  the  failure  of  the  hanker  to  whom  trust  money 
had  been  intrusted  and  credited  to  the  trustee's  private  account.  So 
in  Massey  v.  Banner,  1  Jac.  and  Walker,  241,  a  gratuitous  agent  was 
held  responsible  lor  a  loss  occurring  under  similar  circumstances.  Lord 
Eldon  remarked  in  this  case,  'Ml  an  assignee  pays  money  into  his 
banker's  hands,  as  money  belonging  to  the  estate,  and  the  banker  fails, 
the  assignee  is  undoubtedly  clear  from  the  loss;  but  if,  instead  of 
distinguishing  it,  he  pays  it  all  into  his  own  account,  then  it  is  his 
account  there;  there  is  nothing  like  a  declaration  of  trust  ot  it.  and  it  is 
familiar  to  consider  him  as  having  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it — the  account  is  with  the  banker  and  the 
depositary."  p.  248. 

So  in  Fletcher  v.  Walker,  3  Madd.  46;  Macdonnell  v.  Harding,  7 
Simons,  178;  Brown  v.  Rickets,  4  Johns.  Ch.  303;  Chancellor  Walworth- 
in  Case  v.  Abeel,  1  Pai.  Ch.  393,  402,  says:  ** Executors  and  trustees 
must  be  made  to  understand  that  it  is  their  duty  to  keep  trust  funds  sep- 
arate and  distinct;  that  they  should,  upon  no  consideration,  use  the  trust 
money  themselves,  or  permit  it  to  be  mingled  with  their  own.  If  they  neg- 
lect this  obvious  duty  they  have  no  reason  to  complain  if  they  meet 
with  trouble  and  expense  and  sometimes  with  heavy  loss.'' 

See  also  Robinson  v.  Ward,  2  Cr.  &  Payne,  69,  where  it  was  held 
an  attorney  was  liable  lor  the  loss  of  his  client's  money,  collected  by 
him  and  paid  to  his  own  account  with  his  banker,  who  aiterward  tailed. 
It  would  have  been  otheiwise  if  he  had  opened  an  account  in  his  own 
name,  for  tl!e  benefit  of  his  client. 

We  see  no  difference  in  principle  in  the  case  before  us,  and  those  we 
have  referred  to,  where  the  law  is  so  clearly  stated,  and  its  policy  so  ably 
vindicated. 

On  the  whole  case  we  are  satisfied  the  judge  committed  no  error, 
and  his  judgment  must  be  affirmed.  .    . 

Judgment  affirmed. 


tDis.  OFFICERS— TRUSTS. 

490. 

COURTLAND   S.   MoORE    V.    ISABELLA    MoORE  ET  AL. 

[Special  Term,  May,  1869.] 

1.  As  a  general  rule,  no  officer  of  the  court  can  be  considered  in  default,  nntil  he 

has  technically  refused  to  perform  that  which  he  may  be  required  to  do. 

2.  It  is  proper  for  a  party  to  demand  payment  of  moneys  before  the  officer  can  be 

amerced,  or  interest  be  claimed  for  withholding  it.  An  action  may  be  brought, 
however,  before  an  actual  demand  is  made,  and  interest  will  be  allowed  from 
the  commencement  of  the  action. 
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3.  There  are  cases  where  it  is  obligatory  upon  the  fiducicury  to  seek  the  party 
entitled  to  receive  a  fund,  and  thus  relieve  himselt  ot  the  trust.  He  can  not 
retain  money  for  an  indefinite  time,  use  it  as  his  own,  and  hold  it  without 
interest  after  his  term  of  office  has  expired,  merely  on  the  ground  that  no 
demand  has  been  made  on  him. 

Motion  to  compel  sherift  to  pay  ovei  moneys,  with  interest.  A 
motion  is  filed  in  behalf  of  Peter  Douglass,  one  ol  the  defendant  lien- 
holders,  for  an  order  on  Richard  Mathers,  late  sherill,  to  pay  over  cer- 
tain moneys,  with  interest,  which  had  been,  by  a  former  decree  of 
distribution  ot  the  court,  ordered  to  be  paid  to  Douglass  by  the  sherifl, 
from  a  fund  arising  from  a  sale  of  certain  mortgaged  premises. 

The  question  presented  upon  the  motion  is  this:  Shall  Mathers, 
the  late  sherifiE,  be  required  to  pay  interest  upon  the  money  ? 

It  appears  by  the  testimony  in  the  cause,  that  Douglass  held  certain 
tax  certificates  for  property  purchased  by  him  at  tax  sale,  the  amount  of 
which,  with  penalties  and  interest  on  October  30,  1857,  was  8192.83. 
The  tax  had  been  assessed  upon  land  owned  by  the  heirs  of  Hugh 
Moore,  which  had  been  suDjectec^  to  sale  by  decree*  and,  in  order  to 
give  the  buyer  an  unincumbered  title,  the  sherifl  was  ordered  to  retain 
from  the  purchase  money,  and  pay  to  Douglass,  the  sum  already  stated, 
to  be  his  due.     The  dale  oi  the  decree  is  October,  1857. 

Shortly  afterward  Douglass  called  upon  the  sheriff,  presented  his 
certificates,  and  demanded  his  money,  when  he  was  informed  by  the 
sheriff  that  he  had  in  his  hand  an  execution,  sent  from  Cuyahoga 
county,  Ohio,  against  him,  and  his  duty  required  him  to  retain  so  much 
of  the  fund  as  should  be  necessary  to  discharge  it.  Douglass  denied 
that  he  was  the  person  named  in  the  piocess,  and,  it  seems  by  mutual 
consent,  the  writ  was  returned,  and  inquiry  made  as  to  the  identity  ot 
the  party  against  whom  it  was  issued,  the  money,  lor  the  time  being, 
remaining  with  the  sheriff.  In  a  few  weeks  another  writ  was  sent  to 
Mathers,  which  was  placed  in  the  hands  ot  his  deputy,  who  called  upon 
Douglass  to  discharge  it,  when,  by  consent  of  the  ofl&cer,  he  gave  an 
order  upon  the  sheriff  to  deduct  the  damages  and  costs  from  the  amount 
in  his  hands,  ^ 

For  some  cause  not  clearly  explained,  no  appropriation  was  made, 
and  the  execution  was  sent  back  the  second  time.  Early  in  March,  1858, 
another  writ  came  into  the  sheriff's  hands,  upon  which  one  of  his 
deputies,  notwithstanding  the  order  alreadj'  given  to  Mathers,  seized  upon 
Douglass'  property,  who  was  compelled  to  pay  the  amount  claimed  to 
be  due,  still  denying,  as  he  asserts,  his  liability  to  pay  it. 

Douglass  was  denied  his  money,  with  interest  Irom  the  time  it  was 
made  by  the  sheritl.  His  claim  was  resisted  on  the  ground  that  there 
had  never  been  a  refusal  to  pay  it;  but,  on  the  contrary,  repeated  requests 
had  been  made  of  Douglass  to  call  at  the  sheriff's  office  and  receive  the 
amount. 

Washington  Van  Hamm,  lor  the  motion. 

W.  B.  Caldwell,  contra. 

Stoker,  J. 

Upon  the  question  whether  any  such  requests  were  made,  the 
parties  themselves  are  directly  at  issue.  Both  have  testified ;  the  one 
aflSrms,  the  other  denies.  Two  of  the  sheriff's  deputies  have  been 
sworn,  who  state  in  general  terms  that  Douglass  was  notified  several 
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times,  that  the  money  was  ready  for  him,  and  assured  it  would  be  paid 
on  demand. 

Upon  these  conflicting  statements,  we  must  determine  the  rights  oH 
the  parties. 

As  a  general  rule,  no  officer  of  this  court  can  be  considered  in 
default  for  a  neglect  ol  duty  until  he  has  absolutely  relused  to  nerlorm 
what  he  may  be  required  to  do  in  the  relation  he  sustains.  Whether  it 
is  the  sheritt,  the  clerk  or  the  attorney,  neither  is  delinquent,  unless 
some  one  of  the  obligations  he  has  assumed,  in  virtue  ot  the  office  he 
holds,  is  unfulfilled.  Then  it  is  proper  for  a  plaintift  to  demand  in  the 
first  instance,  payment  of  moneys  due  to  him,  and  which  may  have  been 
collected  on  execution,  or  other  process  before  the  oflicer  can  be  amerced, 
or  interest  be  claimed,  lor  withholding  it.  Nor  is  the  spirit  ot  the  rule 
changed  where  a  fund  already  in  his  hands  is  directed  by  the  court  to  be 
distributed.  There  must  even  here  be  evidence  oi  positive  misconduct 
or  omission  ol  duty,  before  we  could  justly  hold  the  ofiicer  shall  be 
charged  with  anything  more  fhan  the  amount  decreed  to  be  appropriated. 
But  there  may  be  cases  where  it  would  not  only  be  prudent,  but  obliga- 
tory even  upon  the  fiduciary  to  seek  out  the  creditor,  and  thus  relieve 
himself  ot  the"  trust.  He  certainly  ought  not  to  retain  it  for  an  indefi- 
nite time,  use  the  fund  as  his  own  and  consider  himsell  as  entitled  to 
hold  it,  without  interest  after  his  term  of  office  has  expired,  merely  on 
the  ground  that  no  demand  has  been  made.  It  is  our  duty  to  protect  the 
officer,  as  well  as  the  suitor,  both  are  entitled  to  our  aid;  but  each  must 
place  themselves  before  us  without  legal  blame,  when  they  ask  us  to 
interfere  on  their  behalf. 

It  is  evident  when  the  plaintiff  first  demanded  his  money,  the 
sheriff  could  not  have  retained  it.  To  justify  the  execution  then  in  his 
hands  against  the  plaintiff,  we  suppose  he  would  not  be  permitted  to 
apply  it  on  any  such  principle,  that  the  proceeds  of  one  writ  when  one 
party  as  plaintiff,  may  be  held  to  discharge  another,  when  be  was 
defendant,  if   both  were  in  the  officer*s  hands  at  the  same  time. 

Until  it  was  ascertained  whether  the  plaintiff  was  the  real  debtor, 
there  seems  to  have  been  no  objection  raised  to  the  iurther  retention  ot 
the  money  when  the  order  was  finally  given  to  apply  it,  and  that  was 
refused;  this  coupled  with  the  fact  of  the  levy  and  subsequent  discharge 
ol  the  execution,  the  plaintiff  establishes  in'our  opinion  such  a  state  of 
things  as  we  may  well  regard  to  be  equivalent  to  request  to  pay.  and  a 
consequent  refusal  to  do  so. 

We  think,  then,  that  interest  should  be  allowed  from  the  16th  day. 
of  March,  1858,  until  the  present  time. 

The  last  execution,  it  is  proved,  was  received  by  the  sherifl,  on 
March* 8,  1858,  and  the  levy  and  satisfaction  were  during  the  same 
month.  It  is  also  admitted  the  refusal  to  apply  the  fund  in  controversy 
was  made  about  the  same  time. 

If  the  sheritl  had  paid  the  money  he  held  into  court,  he  might  have 
ordered  it  to  be  deposited  for  the  benefit  ot  the  plaintiff,  and  any  accru- 
ing interest  should  have  been  added  to  the  principal  as  a  matter  of 
course.  This  step  would  have  saved  all  trouble,  and  avoided  any  liti- 
gation. 

Further,  if  it  had  been  shown,  the  sum  now  claimed  had  been 
deposited  by  the  officer  to  the  credit  ot  the  plaintiff,  or  specially  held 
for  his  use,  so  that  it  could  be  distinguished  from  the  private  funds  of 
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the  recipient  and  did  not,  therefore,  become  a  part  of  his  estate,  in  case 
of  his  death,  he  might  hold  that  interest  could  not  be  claimed ;  but  such 
is  not  the  lact.  We  find  the  sheriff  relies  only  upon  his  unilorm  willing- 
ness to  pay,  and  requires  a  special  demand  to  be  made,  before  he  is 
chargeable  with  any  deiault,  without  proving  the  fund  in  controversy 
was  specially  set  apart  for  the  plaintiff,  or  not  mingled  up  with  his^ 
general  account. 

We  do  not  think  he  has  furnished  a  sufficient  excuse  to  forbid  the 
allowance  oi  interest  for  the  period  we  have  indicated.  We  have  staled 
the  general  rule  to  be  that  interest  can  not  be  computed  until  a  demand 
has  been  made;  but  it  is  nevertheless  true,  an  action  may  be  brought 
before  an  actual  demand  is  made,  and  interest  will  be  allowed  from  the 
commencement  of  the  action. 

This  was  settled  in  Dale  v.  Birch,  3  Campb.  347;  Brewster  v.  Van 
Ness,  18  Johns.  133,  and  Dygert  v.  Crane,  1  Wend.  534;  and  the  prin- 
ciple thus  governing  the  collection  of  money  on  execution,  a  fortiori 
should  be  the  rule  when  the  money  has  been  already  collected,  and  by 
order  of  the  court  appropriated.  The  character  of  the  officer  in  the  last 
case,  partakes  not  only  of  that  of  sherilt,  but  as  receiver,  also,  and  it 
may  be  doubted  whether  he  can  protect  himself  trom  the  liability  to  pay 
interest,  when  he  has  not  directly  notified  the  party  entitled  to  receive 
the  fund,  of  his  willingness  to  pay  it. 

The  motion  will,  therefore,  be  sustained,  and  the  sherifl  ordered 
to  settle  the  account  upon  the  principle  we  have  stated. 

Motion  granted. 


CONTRACTS— COLLEGE  SUBSCRIPTIONS.  ^^- 

[Special  Term,  May,  I860.] 

♦Farmers'  College  v.  McMicken's  Exrs. 

1.  A  gratuitous  subscription  to  pay  certain  moneys  toward  a  particular  stated  fund 

to  be  raised  for  the  endowment  of  certain  new  professorships  in  a  college, 
becomes  a  fixed  legal  obligation  as  soon  as  the  college  has  performed  its  under- 
taking and  raised  the  required  amount  of  reliable  subscriptions. 

2.  Sach  subscription  is  a  proposition  to  the  college  to  do  an  &ct  if  the  college  will 

perform  a  prescribed  duty  on  its  part,  and  if  accepted,  the  contract  is  complete. 

The  plaintiff,  an  incorporated  institution,  by  a  law  of  Ohio,  seeks 
to  recover  the  amount. subscribed  by  the  defendants'  testator,  to  endow 
certain  professorships,  and  extend  successlully  the  knowledge  of  agri- 
culture, both  scientific  and  practical. 

The  agreement  declared  on,  is  as  follows: 

farmers'    college — ENDOWMENT  OF   PROFESSORSHIPS. 

**We,  the  undersigned,  in  view  of  the  praiseworthy  efforts  of  the 
board  of  directors  ot  Farmers'  College  to  connect  with  said  institution, 
aa  experimental  larm,  agree  to  pay  to  said  board  or  their  authorized 
agent,  the  several  sums  by  us  respectively  subscribed,  for  the  purpose  of 

*  Cited  in  support  of  the  proposition  that  subscriptions  in  aid  of  college  endow- 
ments become  fixed  and  legal  obligations  as  soon  as  college  performs  its  undertak- 
ing.   Sturges  V.  Colby,  4  O.  F.  D.  605. 
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purchasing  a  farm,  and  permanently  endowing  professorships  in  said 
institution,  payable  in  two  equal  semi-annual  payments,  to-wit:  on  the 
1st  of  April,  1854,  and  on  the  1st  of  September,  1854,  the  whole  to  draw 
interest  from  the  1st  day  of  April,  1854,  until  paid.*'  After  several 
subscriptions  had  been  made  by  a  number  of  individuals,  the  aggregate 
sum  thereby  agreed  to  be  paid,  being  $11,650,  the  testator,  it  is 
alleged,  upon  the  same  paper,  subscribed  his  name,  with  the  following 
memorandum: 

*  ^Cincinnati,  April  19,  1854. 
Charles  McMicken — ten  thousand  dollars^  or  the  annual  interest 
thereof,  for  the  purpose  of  endowing  a  professorship  of  agricultural 
chemistry,  payable  when  ninety  thousand  dollars  shall  be  raised  for  the 
purpose  of  establishing  an  agricultural  and  horticultural  department  to 
larmers,  and  it  the  aforesaid  sum  ot  890,000  be  not  raised,  and  the 
department  atoresaid,  in  successful  operation,  before  three  years  Irom 
this  date,  then  the  subscription  to  be  null  and  void.'* 

On  March  30,  A.  D.,  1858,  the  testator  died,  without  having  paid 
any  portion  of  the  sum  he  had  subscribed.  Since  his  decease,  this 
action  is  brought,  and  the  defendants,  the  executors,  etc  ,  ot  McMicken, 
tor  the  purpose  of  obtaining  a  judicial  determination  ot  all  the  questions 
involved,  have  tiled  their  answer. 

They  admit  that  the  subscription  was  made,  but  deny  first,  that 
any  demand  was  made  during  the  testator's  lite,  ot  the  sum  claimed  to 
be  due;  allege  that  no  mention  is  made  ot  the  subscription  in  his  will, 
though  upon  the  general  subject  of  his  property,  and  its  disposition, 
its  details  are  very  minute;  that  the  paper,  therefore,  set  up  bv  the 
plaintiff  as  the  foundation  of  this  suit,  did  not  create  a  legal  obligation 
on  the  part  of  the  testator  to  pay  the  sum  now  demanded.  It  is  further 
alleged  that  if  a  legal  contract  did  exist,  it  imposed  terms  upon  the 
plaintifi,  which  have  not  been  fulfilled  on  its  part,  and  until  such  per- 
formance there  can  be  no  recovery. 

John  W.  Caldwell  &  William  B.  Caldwell,  for  plaintiff. 

Thomas  M.  Key  and  Taft  &  Perry,  for  defendants. 

Storkr,  J. 

All  the  questions  involved  in  the  case  are  submitted  to  the  court, 
both  of  fact  and  law. 

It  is  in  proof  that  more  than  890,000  were  subscribed  before  the 
expiration  of  the  three  years,  required  by  the  subscription  papers;  that 
the  subscribers  were  of  sufficient  ability,  and  the  agreement  was  made 
in  undoubted  good  taith.  Indeed,  $60,000  ol  the  sum  subscribed  has 
already  been  collected  in  money,  and  the  residue,  of  the  amount  pledged, 
invested  securely  bearing  interest. 

We  are  satisfied  the  terms  of  the  subscription  did  not  require  the 
amount  subscribed  to  be  actually  paid  in  cash  before  the  detendants' 
liability  to  the  plaintifls  accrued;  an  agreement  to  become  responsible 
for  the  sum  specified,  made  in  good  faith  by  solvent  parties,  would  meet 
the  terms  prescribed  by  the  testator.  This  we  believe  to  have  been 
the  intention  ot  the  parties,  and  is  the  legal  eflect  ot  the  contract  to 
which  McMicken  %\kv^  his  assent.  Moreover,  all  the  subscriptions  were 
made  to  obtain  an  end,  which  could  not  have  been  accomplished,  unless 
a  very  large  amount  had  been  first  subscribed,  and  the  payment  of  the 
sums  severally  pledged  would  not  have  been  required,  until  enough  had 
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been  raised  to  realize  the  object  all  parties  had  contemplated.  If,  when 
McMicken's  subscription  was  demanded,  390,000  had  already  been  sub- 
scribed in  the  manner  we  have  indicated,  by  persons  able  to  pay,  we 
hold  the  amount  was,  as  is  required  by  the  subscription  of  McMicken 
^'actually  raised,'*  and  the  obligation  on  his  part  to  pay  in  the  mode 
provided,  and  his  contract  became  perfect. 

It  is  also  proved  the  professorship  was  filled,  instruction  afforded  to 
pupils,  and  the  agricultural  and  horticultural  department  in  the  Farmers' 
College,  were  in  successful  operation  before  the  time  limited  by  Mc- 
Micken had  expired;  of  course,  the  objection  urged  that  this  part  of  the 
agreement  was  not  pertormed,  is  not  sustained  by  the  facts. 

But  it  is  said  no  demand  was  made  of  the  testator  while  alive,  and 
we,  therefore,  are  to  infer  it  was  not  the  intention  of  the  plaintiffs  to 
insist  upon  the  subscription. 

The  testimony,  however,  on  the  point  is  decisive.  Not  only  is  a 
demand  proved,  orally,  as  well  as  by  letter,  but  an  arrangement,  it 
seems,  was  spoken  of  by  the  testator,  by  which  real  estate,  yielding  a 
permanent  ground  rent,  might  be  received  in  lieu  of  moneyed  payments; 
the  option  having  been  retained  in  his  subscription,  to  liquidate  the 
principal  at  once  in  cash,  or  retain  it,  paying  the  annual  interest.  Beside 
this,  the  testator  was  present  when  the  building  was  dedicated,  and  was 
personally  aware  oi  the  organization  of  the  department  he  was  so 
anxious  to  aid  in  founding.  Nor  have  we  any  doubt  of  the  sufficiency 
of  the  consideration  to  sustain  the  testator's  liability. 

At  a  former  period  in  our  judicial  history,  there  might  be  some 
doubt  whether  a  subscription  like  this  would  have  been  enforced,  as  the 
act  was  merely  gratuitous,  and  there  are  many  early  cases  decided  upon 
extremely  technical  grounds,  which  have  been  very  properly  overruled, 
or  suilered  to  pass  into  oblivion. 

In  Williams  College  v.  Danlorth,  12  Pick.  541,  544.  Chiet  Justice 
Shaw,  in  a  very  few  words,  decides  the  principles,  divesting  it  of  all 
difficulty,  while  he  yields  no  doctrine  of  the  law  that  is  involved  in  the 
consideration  of  the  subject.  He  holds  the  subscriber  liable  to  pay, 
regarding  his  subscription  as  a  proposition  to  the  college  to  do  an  act 
on  his  part,  if  the  corporation  will  perform  a  prescribed  duty  on  theirs. 
If  it  is  accepted  the  contract  is  complete.  So  here  the  testator  proposed 
to  the  Farmers'  College,  if  its  trustees  would  raise  1^90,000  he  would  give 
the  additional  $10,000  to  make  up  the  gross  amount  $100,000.  They 
have  complied  with  this  agreement,  and  it  only  remains  tor  the  defend- 
ants to  fulfill  the  obligation  that  rests  upon  them,  as  the  representatives 
of  the  testator. 

It  has  appeared  in  testimony,  that  the  Farmers'  College,  an  institute, 
originally  founded  by  the  liberality  of  a  few  energetic  individuals,  has 
already  been  advanced  by  the  people  ot  this  vicinity,  by  the  subscrip- 
tion of  more  than  two  hundred  thousand  dollars,  all  of  which  has  been 
paid,  or  secured  to  be  paid.  A  portion  of  these  amounts  is  represented 
by  scholarships,  another  portion  has  been  devoted  directly  to  the 
enlargement  qi  the  college,  to  its  appointees,  and  its  corps  of  teachers. 

These  advancements  have  been  obtained  mainly  by  the  persevering 
labor  of  those  who  have  been  its  benefactors,  as  well  as  its  professors, 
and  are  in  earnest  of  what  may  be  expected  for  its  future  usefulness. 
We  refer  to  this  matter  merely  to  disabuse  the  case  from  any  apprehen* 
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sion  that  the  intended  liberality  of  the  testator  will  be  disappointed,  or 
the  purposes  for  which  he  made  the  subscription,  will  not  be  lulfiUed. 

Judgment  is  given  for  the  amount  of  the  subscription,  with  interest, 
till  the  date  of  the  demand. 

Judgment  for  plaintiff. 


•««^  PLEADING— PARTNERSHIPS. 

[Special  Term,  May,  1859.] 

*David  Gibson  &  Co.  v.  Ohio  Farina  Co. 

1.  It  is  not  good  practice  to  demur  to  a  pleading,  and  at  the  same  time  to  move  to 

make  the  same  more  definite. 

2.  When  the  suit  is  on  an  account  which  is  attached  as  an  exhibit  to  the  petition 

and  the  exhibit  is  perhaps  imperfect  in  the  description  of  the  goods  or  mer- 
chandise sold,  the  moneys  paid,  or  the  duty  performed,  the  remedy  is  to  demand 
a  bill  of  particulars,  under  Sec.  361  of  the  code  |  Sec.  5292  Rev.  Stat.]. 

3.  In  an  action  brought  by  the  members  of  one  firm  against  the  members  of  another 

firm,  it  is  not  a  sufficient  defense  that  G  is  a  member  of  both  firms.  However 
strict  the  rule  iti  law,  it  does  not  exist  in  equity,  for  there  need  be  no  decree 
against  G,  nor  yet  against  the  other  defendants  for  his  share  of  the  debts.  The 
right  of  plaintiffs  to  recover  can  be  determined  without  awaiting  an  exami- 
nation and  settlement  of  the  partnership  affairs  of  the  defendants. 

On  demurrer  and  motion  to  make  the  petition  more  definite. 

David  Gibson,  Henry  Grotenkemper,  Joseph  W.  Cheeseman  and 
William  C.  Vanderbilt,  partners,  under  the  style  of  David  Gibson  & 
Co.,  brought  their  action  against  David  Gibson,  David  E.  Roberts, 
Francis  Avery,  and  George  W.  Neff,  partners  under  the  style  of  the 
Ohio  Farina  Company,  to  recover  on  an  account,  tor  advances,  goods, 
and  merchandise,  etc.,  a  copy  whereof  was  attached  as  an  exhibit,  show- 
ing a  balance  of  917,340.93.  An  amended  petition  was  subsequently 
filed,  alleging  that  Gibson  was  a  member  ot  both  firms,  and  that  he  had 
paid  his  full  share  of  all  the  debts  and  liabilities,  and  of  the  capital 
stock  of  the  Ohio  Farina  Company;  that  the  firm  was  solvent,  and  after 
the  payment  of  all  the  partnership  debts,  would  have  a  large  surplus  tor 
distribution  among  the  individual  members  ol  the  firm,  whenever  the 
partnership  should  be  finally  adjusted.  Avery  and  Neft  tiled  their 
separate  demurrer  to  the  amended  petition,  and  also  a  motion  to  require 
the  plaintiUs  to  set  forth,  in  the  account  sued  on,  all  the  items  and 
particulars  thereof. 

Abram  Brower,  for  plaintifls. 

Stallo  &  McCook  and  W.  F.  Straub,  for  defendants. 

Storer,  J. 

The  plaintiffs  are  a  firm  transacting  mercantile  business  in  Cincin- 
nati, who  claim  to  recover  of  the  defendants,  a  copartnership  by  the 
name  of  the  Ohio  Farina  Company,  for  advances  made  Irom  time  to 
time.  One  of  the  defendants  is  also  one  of  the  plaintiffs,  having  an 
interest  in  both  firms. 

*Cited  in  support  of  the  proposition  that  filing  and  determination  of  a  demur- 
rer on  the  ground  of  insufficiency  is  a  waiver  of  the  ri^ht  to  motion  to  strike  out  or 
make  definite  and  certain.    Montgomery  v.  Thomas,  10  Dec.  290. 
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The  original  petition  has  been  amended,  and  it  is  alleged  that  Gib* 
son,  who  is  the  partner  alluded  to,  has  already  paid  his  full  share  ot  the 
copartnership  debt,  and  ought  not,  in  this  action,  to  be  decreed  to  dis* 
charge  any  portion  of  the  plaintiffs'  demand.  A  judgment  is  therefore 
sought  against  the  other  defendants. 

A  motion  is  filed  to  require  the  cause  of  action  to  be  stated  more 
definitely  in  the  account  attached  to  the  petition.  The  defendants  have 
also  demurred,  on  the  ground  that  the  facts  set  forth  in  the  petition  do 
not  constitute  a  right  to  sue. 

It  is  not,  as  a  general  rule,  good  practice,  and  counsel  ought  not  to 
be  allowed  to  present  at  the  same  time,  in  the  mode  pursued  in  the  case 
before  us,  the  ojections  raised  by  their  pleadings. 

The  object  of  such  a  motion  is,  very  clearly,  intended  by  the  code 

to  perfect  the  petition  or  answer,  by  striking  out  irrelevant  matter,  or 

supplying  by  amendment  any  legal  delect  in  the  statements  or  allegations 

oi  the  parties;  to  present  a  single  issue  under  each  cause  of  action  so 

clearly   and    explicitly   that  there   can   be   no   mistake  as  to  what  the 

pleader  really  intends,  thus  giving  to  the  court  an  unambiguous  and 

methodical  narrative  of  the  facts  upon  which  the  claim  to  recover,  or 

the  right  to  defend,  is  founded,  which  will  notily  the  adverse  party 

what  he  may  expect  will  be  proved.     But  certainty,  to  a  reasonable 

extent,  is  all  that  can  be  demanded;  mere  technical  omissions  should  be 

overlooked,  and  the  phraseology  of  the  pleader  not  only  be  regarded  with 

mnch  allowance  for  the  haste  in  which  allegations  are  described,  the 

nnski II fulness  in  the  selection  of  terms,  but  more  than  all,  as  a  matter  of 

necessity,  mth  much  legal  charity,  where  grave  questions  are  too  often 

hastily  examined  and  briefly  argued. 

We  have  invariably  held,  when  the  statement  in  the  petition  and  the 
account  exhibited  as  a  part  of  it,  under  the  S«^c.  122  of  the  code  [Sec. 
508t),  Rev.  Stat.]  by  fair  implication,  will  present  the  material  allega- 
tions to  be  established  on  trial,  we  will  not  be  critical  in  reducing  the 
pleadings  to  a  better  logical  lorm;  and  where  the  exhibit  is,  perhaps, 
imperfect  in  the  description  of  the  goods  or  merchandise  sold,  the 
moneys  paid,  or  the  duty  performed,  we  will  leave  the  party  complain- 
ing to  his  remedy  under  Sec.  361  of  the  code  [Sec.  6292,  Rev.  Stat.] 
which  provides  so  effertually  for  every\  supposable  delect,  by  compelling 
the  pleader  to  furnish  a  true  and  accurate  copy  ot  all  the  claims  he 
intends  to  assert  on  trial. 

The  case  before  us  is  within  the  last  rule.     If  the  exhibit  is  not 
satisiactory  to  the  defendants,  they  may  readily  require  it  to  be  made 
so  by  the  appropriate  demand  for  a  bill  of  particulars. 
Motion  overruled. 

The  demurrer  has  been  argued  on  the  ground  that  this  action  is  an 
anomaly,  as  both  plaintiffs  and  defendants,  in  one  respect,  are  the  same. 
This,  we  are  aware,  is  the  rule  at  law,  where  one  person  is  not  permitted 
tp sustain  the  two- fold  character  of  the  plaintiff  and  delendant,  to  assume  a 
right  or  redress  a  wrong  arising  either  from  the  contract  or  act,  or  miscon- 
duct, of  those  with  whom  he  is  jointly  concerned  or  jointly  interested.  It 
is  very  clear,  in  such  a  case,  no  one  partner  should  be  permitted  to  become 
the  judgment  creditor  of  the  other  members  until  the  business  of  the 
finn  is  closed  up,  and  the  relative  rights  of  all  concerned  settled,  either 
by  mutual  consent  or  decree  in  equity ;  and  the  principle  stated  is  ex- 
tended to  every  case,  not  merely  between  the  partners  themselves  but 
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between  one  firm  and  another,  in  each  ot  which  one  and  the  same 
person  may  be  a  partner.  Story  Part,  344;  Bosaoquet  v.  Wray,  6 
Taunton  605;  1  Story,  Eq.  Jur.  679-80. 

However  strict  has  been  the  rule  at  law,  it  does  not  exist  in  equity. 
It  is  authoritatively  settled  the  remedy  in  this  lorm  is  adequate  to 
subserve  all  the  purposes  of  justice  between  the  parties.  The  petition, 
with  its  amendments,  in  the  case  before  us,  will  permit  us  to  decide  upon 
all  the  questions  properly  arising  in  the  case,  as  there  is  no  distinction 
by  our  law  between  legal  and  equitable  remedies.  When  the  case  is 
once  presented,  we  may  adjudicate  upon  the  relative  rights  of  all  the 
parties,  whether  they  require  our  legal  or  equitable  interlerence. 

It  is  alleged  the  defendants  owe  the  debt  claimed  to  be  due,  and 
the  position  ot  Gibson  in  both  firms  Is  stated.  There  need  be  no  decree 
against  him  personally,  nor  yet  against  the  other  defendants  for  any 
portion  of  the  debt  he  may  be  bound  to  discharge.  A  deduction  from 
the  aggregate  amount,  agreeable  to  the  proportion  charged  upon  him, 
may  be  made  it  necessary,  and  judgment  rendered  for  the  balance,  and 
this,  may  be  done  without  prejudice  to  the  rights  ol  the  parties  defend- 
ant among  themselves.  There  need  be  no  account  taken  between  the 
parties,  nor  their  general  partnership  affairs  examined,  before  the  right 
of  the  plaintiUs  to  recover  is  determined.  If  their  debt  is  just  it  should 
be  liquidated  and  paid,  and,  in  a  subsequent  proceeding,  the  parties 
defendant  can  settle,  inter  se,  their  relative  liabilities,  as  well  as  adjust 
their  private  interests. 

Demurrer  overruled. 


«ggj»  SHERIFF'S  SALE. 

Mbrritt  &  Kempton  v.  Samuel  Borden  et  al. 

[Special  Term,  May,  1859.] 

1.  The  publication  of  a  sale  by  a  sheriff  can  not  be  legally  made,  until  the  sheriff 

has  deposited  a  copy  of  the  appraisement  in  the  clerk's  office. 

2.  Such  a  defect,  after  the  confirmation  of  a  sale,  would  not  impair  the  purchaser's 

title,  but  before  a  deed  is  ordered  to  be  made,  the  court  may  require  all  the 
proceedings  connected  with  the  process,  levy,  appraisement,  publication  and 
sale,  to  be  in  harmony  with  the  code. 

3.  The  officer  may  refuse  to  return  a  sale,  if  the  conditions  of  sale  are  not  complied 

with ;  or  he  may  reject  a  bid  temporarily  accepted,  and  offer  the  property  again 
for  sale.  Where,  however,  the  sheriff  returns  the  fact  of  a  sale  but  refusal  to 
pay,  the  court  may  refuse  to  confirm  the  sale  but  will  protect  the  parties,  unless 
the  creditor  consents  to  extend  time  until  action  can  be  determined.  If  such 
consent  is  not  given  the  sheriff  will  be  given  leave  to  amend  his  return,  and 
return  no  sale. 

On  motion  to  confirm  a  sale  made  by  the  sberifl  of  certain  real  estate 
A  fifth  order  of  sale  was  issued  to  the  sherif)  under  date  of  March  9, 
1859,  under  which  an  inquisition  was  had  on  March  17,  fixing  the 
valuation  at  $10,750.  Publication  of  sale  to  be  made  on  April  25,  began 
iu  the  newspaper  on  March  28;  a  copy  of  the  inquisition  wa3  returned 
and  filed  in  the  county  clerk's  office  on  March  26,  and  on  May  7,  the 
sheriff  makes  return  that  the  property  ''was  struck  off  and  sold  to  Henry 
Pace,  Jr.  (the  said  Henry  Pace,  Jr.,  now  declines  to  pay  the  purchase 
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money  for  said  property  purchased  by  him,  although  the  same  has  been 
repeatedly  demanded  of  him),  for  the  sum  of  (7,200,  it  being  more  than 
two-thirds  of  the  appraised  value  of  said  lot  or  parcel  of  land,  and  being 
the  highest  and  best  bidder  for  said  premises,  and  the  purchaser  thereof. 

Fox  &  Fox  and  S.  S.  Carpenter,  for  plaintifls. 

Nicholas  Headington  &  J.  G.  Douglass,  lor  deiendants. 


M 


Storbr,  J. 

The  question  submitted  to  the  court  is  this:  Whether  the  inquisi- 
tion taken  by  the  sherifi  was  filed  with  the  clerk,  within  the  time 
required  by  Sec.  433  [Sec.  5390,  Rev,.  Stat.]  of  the  code.  It  appears  the 
advertisement  for  the  land,  was  published  beiore  the  inquisition  was 
filed,  and  we  have  held  in  general  term,  that  no  publication  can  be 
legally  made,  until  the  sheriff  has  deposited  a  copy  oi  the  valuation 
in  the  clerk's  office.  The  language  of  the  section  is:  ''The  officer 
receiving  such  return  shall  forthwith  deposit  a  copy  thereof  with  the  clerk 
of  the  court  from  which  the  writ  issued,  and  immediately  advertise  and 
sell  such  real  estate,  agreeably  to  the  provisions  oi  this  title.*' 

We  shall  adhere  to  the  construction  we  then  gave  to  the  statute, 
having  found  no  reason  since  it  was  announced,  why  it  should  be 
changed,  or  in  any  particular  modified. 

After  the  confirmation  of  a  sale,  though  such  a  defect  would  not 
impair  the  purchaser's  title,  yet  before  we  have  ordered  a  deed  to  be 
made,  we  may  very  well  require  all  the  proceedings  connected  with  the 
process,  the  levy,  the  appraisement,  the  publication,  and  the  sale,  to 
be  in  harmony  with  the  code.  On  examination  of  the  sheriff's  return* 
we  find  the  purchaser  made  no  deposit  of  the  purchase  money  on  the|  day 
of  sale,  and  has  refused  to  comply  with  the  terms  of  sale. 

The  officer  may  well  refuse  to  return  a  sale,  it  the  purchaser  does 
not  comply  with  its  conditions,  or  he  may  reject  the  bid  tendered, 
though  it  may  have  been  temporarily  accepted,  and  oiler  the  property 
again  for  sale.  If,  however,  he  return  the  facts,  it  is  the  duty  ot  the  court 
to  interfere,  and  protect  all  the  parties  interested,  as  well  the  sheriff  as 
the  judgment  creditor. 

We  are  not  bound  to  confirm  a  sale  under  such  circumstances, 
unless  the  creditor  consents,  for  it  can  not  be  the  intention  ot  the  law, 
he  shall  be  postponed  until  an  action  shall  be  brought  by  the  sheriff  for 
the  purchase  money.  He  has  the  right  to  subject  the  property  levied 
OD  to  the  payment  of  his  debt,  within  the  period  prescribed  by  the  code; 
he  should  not,  by  the  refusal  of  the  purchaser  to  pay,  be  delayed  in  the 
collection  of  his  claim. 

We  ought  not  to  sanction  such  a  course,  but  in  all  cases  require  the 
purchase  money  to  be  in  court,  in  the  custody  of  our  officers,  beiore  we 
will  order  the  title  to  be  changed.  We  can  not  until  then  make  a  dis- 
tribution among  lienholders,  or  marshal  the  rights  ot  the  parties. 

The  sherifl  has  leave  to  amend  his  return,  but  as  we  are  satisfied 
the  sale  should  be  set  aside,  for  the  reason  first  indicated,  it  may  not 
be  necessary  lor  him  to  do  so.  ,^ 

Sale  set  aside. 
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TO"  AFFIDAVITS— AMENDMENTS— WATERCRAFT. 

MID. 

NicHoi^AS  Patterson  v.  Stbamboat  Gulnarb. 

[Special  Term,  May,  1859] 

1.  Where  legal  proceedings  are  based  on  insufficient  affidavits,  the  right  to  amend 

or  file  new  affidavits  will,  ordinarily,  depend  upon  whether  any  change  of  pri- 
orities may  result. 

2.  No  amendment  will  be  permitted  which  will  enable  a  creditor  to  gain  an  advant- 

age in  the  race  of  diligence  over  another  creditor. 

3.  The  act  of  April  12,  1858,  amending  the  watercraft  law  of  1840,  confers  a  lien,  a^ 

least  of  such  a  nature  as  that  proceedings  in  foreign  attachment  against  tbe 
owners^  instituted  after  the  liaoility  occurred,  but  before  seizure,  do  not  divest 
it.  The  seizure,  when  made,  is  superior  to  the  right  acquired  by  the  attach- 
ment. 


4.  Where  a  creditor  has  detained  a  boat  thereby  enabling  other  creditors  to 

but  through  some  defect  is  unable  to  enforce  his  claim,  the  costs  of  such  detee- 
tion  may  be  allowed  out  of  the  (und. 

On  motion  by  the  plaintilt  for  leave  to  amend  his  bill  of  particulars 
and  aflidavit,  and  by  the  defendant  to  dismiss  for  insufficiency ;  and  at 
the  same  time  three  other  cases  with  this  were  submitted  on  motions  to 
distribute  the  proceeds  of  sale  o\  the  steamboat  Gulnare. 

On  March  29,  1859,  a  warrant  was  issued  in  this  case  and  executed 
by  the  seizure  of  the  boat.  The  precipe,  bill  of  particulars,  and  affi- 
davit, state  the  cause  of  action  as  upon  a  promissory  note,  dated  Cin- 
cinnati, January  1,  1859,  lor  $375,  signed  ''Steamboat  Gulnare  and 
owners,  per  captain  Samuel  Minear,"  payable  twenty  days  after  date, 
to  the  order  of  Thomas  Jones,  and  by  him  indorsed  to  the  plaintiff. 
The  declaration  is  in  assumpsit,  and  contains  the  common  counts  for 
goods  bargained  and  sold,  work  and  labor,  money  lent,  paid,  had,  and 
received,  and  due  on  account  stated.' 

Subsequently,  on  May  19,  the  plaintiff  had  leave  to  amend  his 
precipe,  which  he  did  by  stating  his  demand  to  have  accrued  by  assic^n- 
ment  from  Thomas  Jones,  whose  claim  was  for  wages  as  clerk,  in  the 
sum  of  $120,  and  the  balance  of  $255  being  for  supplies,  and  by  averring 
that  the  note  was  merely  given  as  evidence  of  the  claims. 

Thompson  &  Nesmith,  for  plaintiff. 

Dodd  &  Huston,  for  defendant,  Hazlett. 

D.  K.  Cady,  Jr.,  for  Isham  &  Fisher,    y 

Lincoln,  Smith  &  Warnock,  for  Linn's  administrators. 

HOADLY,   J. 

Wherever  a  priority  is  gained  by  a  proceeding  based  on  affidavits, 
and  they  prove  detective,  amendments  have  not  been  permitted  by  this 
court.  Such  is  the  case  ordinarily  in  cases  ot  attachment,  and  those 
arising  under  the  watercraft  law  before  its  recent  amendment.  But 
where  the  proceeding  is  merely  to  enforce  a  lien  already  existing,  no 
advantage  is  gained  by  the  amendments,  in  the  race  of  diligence  among 

*  Followed,  in  that  amendments  to  affidavits  will  not  be  allowed  if  any  change 
of  priorities  may  result.  Barry  v.  Hovey,  30  Ohio  St.  349.  The  third  proposition  m 
the  syllabus  is  approved  in  Coffin  v.  Steamboat,  3  Re.  247. 
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creditors,  there  seems  to  be  no  reason  why  amendments  should  not  on 
proper  terms  be  permitted.  This  leads  me  to  the  consideration  of  the 
question  presented  by  the  motion  for  distribution,  as  to  the  effect  of  the 
act  of  April  12,  1858  [4  Curwen  3080;  Sec.  5880,  Rev.  Stat.],  amend- 
atory of  the  watercraft  law.  For  il  that  act  gives  a  lien  Irom  the  date 
ot  seizure  only,  nnder  the  rule  as  just  stated,  the  desired  amendment 
must  be  refused;  but  may  be  granted  if  a  lien  irom  the  time  the  wages 
were  earned  or  the  supplies  furnished,  is  intended. 

But  I  may  add  that,  upon  the  plaintiU's  own  statement,  the  amend- 
ment can  be  of  no  benefit.  He  sued  originally  on  a  negotiable  promis- 
sory note,  in  the  name  of  the  indorsee.  But  a  watercralt  can  not  be 
held  upon  negotiable  paper,  so  that  he  is  lorced  by  amendment  to  resort 
to  the  original  account,  viz:  wages  and  supplies.  But  here  he  is  met 
with  an  equally  fatal  objection.  He  has  sued  in  assumpsit  in  the  name 
of  the  assignee,  upon  a  chose  in  action,  which,  by  common  law,  is  not 
assignable.  I  advise  him  to  discontinue,  and  as  his  seizure  detained  the 
boat  so  that  the  other  creditors  have  been  able  to  secure  themselves,  the 
expense  of  the  detention  may  be  charged  against  the  fund.  It  his  claim 
dates  since  the  act  of  April  12,  1858,  he  may,  perhaps,  still  have  a  lien 
on  the  boat  in  the  hands  of  the  purchaser,  and  if  the  latter,  as  is  said, 
is  one  ot  the  former  owners,  he  is  not  without  a  right  to  lay  hold  of  her 
in  a  different  way. 

The  next  seizure  was  on  April  6,  on  a  writ  of  attachment  in  the 
case  of  the  administrators  ot  J.  C.  Linn  v.  James  McKiuney  and  Wm. 
Mix,  tor  a  much  larger  sum  than  the  proceeds  of  sale  amount  to.  On 
this  writ  seven-sixteenths  ot  the  boat  were  attached  as  the  property  ot 
McKiuney.  I  am  satisfied  from  the  testimony  that  McKinney  owned 
but  seven-thirty-seconds. 

On  April  7,  warrants  of  seizure  were  issued  and  executed  under  the 
watercratt  law,  on  claim  for  supplies,  at  the  suit  ot  John  Hazlett,  and  of 
Isham  &  Fisher.  These  cases  have  passed  into  judgment,  and  the  boat 
been  sold  under  executions;  $5.23  of  Isham  &  Fisher's  claim,  and 
1319.52  ol  Hazlett 's  accrued  alter  April  12,  1858,  the  residue  before. 

For  some  years  after  the  watercratt  law  of  1840  was  assessed,  there 
was  much  doubt  as  to  its  proper  construction.  The  courts  were  at  first 
inclined  to  treat  it  as  a  lien  law,  and  it  was  decided,  among  other 
things,  that  a  private  sale  did  not  cut  off  the  right  to  seize  lor  a  prior 
debt,  and  that  a  mortgage  must  yield  to  a  subsequent  seizure.  At  length, 
and  but  recently,  comparatively,  it  was  settled  that  the  statute  gave 
no  lien,  but  was  only  intended  to  provide  a  **cumulative  remedy  for  the 
recovery  ot  a  claim  against  the  owner.''  Thompson  v.  Steamboat,  2 
Ohio  St.  2t5,  29,  and  acting  upon  that  view,  this  court,  in  Barker,  Hart 
&  Co.  V.  Steamboat  Flag,  4  Re.  196  (1  Han.  385),  decided  that  an  attach- 
ment against  the  owners,  executed  by  a  seizure  ot  the  vessel,  would 
take  precedence  of  a  subsequent  seizure  under  the  act  upon  a  prior  debt. 

Shortly  before  the  decision  in  Thompson  v.  Steamboat  Morton, 
sufira^  the  admiralty  jurisdiction  of  the  federal  courts  has  been  extended, 
by  congressional  legislation,  over  the  lakes,  and  judicial  action  soon 
planted  it  upon  the  great  western  rivers.  Conflicts  at  once  arose 
between  admiralty  liens  and  seizures  under  the  watercraft  law,  and  it 
was  decided  by  the  district  court  ot  the  United  States  for  the  northern 
district  ot  Ohio,  Missouri,  and  perhaps  Louisiana,  that  the  Ohio  water- 
craft   law  gave  no   lien   till  seizure,  and   hence,   as  against  domestic 
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vessels,  there  being  no  law  in  admiralty.  Ohio  creditors  were  without 
a  remedy  out  of  the  state,  nor  had  they  any  here  if  the  lederal  author- 
ities effected  the  first  seizure. 

In  enacting  the  act  ol  April  12,  1858,  the  legislature  must  be  taken 
to  have  intended  to  remedy  this  evil.  Indeed,  we  know  that  this  waa 
the  main  object  of  the  authors  and  friends  of  the  law.  And  it  is  fair  to 
suppose  that  they  had  in  contemplation  the  consequence  of  the  decision 
that  the  act  of  1840  was  only  remedial,  and  designed  to  obviate  them 
also.  For  it  remedial,  how  could  it  be  longer  argued  that  a  purchaser 
at  private  sale  took  subject  to  a  claim  under  the  act,  or  that  a  prior 
mortgage  must  be  postponed  to  a  seizure.  Those  were  the  consequences 
of  a  lien.  When  A  ceased  to  have  an  interest  in  a  vessel,  it  could  not 
be  fairly  taken  by  legal  process  to  pay  his  debts,  except  upon  the  theory 
of  a  lien. 

The  act  of  1858  merely  repeals  section  1  of  the  act  of  1840,  and  sub- 
stitutes a  new  section.  It  provides  that  ''steamboats  and  other  water- 
crafts,  navigating  the  waters  within  or  bordering  upon  this  state,  shall 
be  liable,  and  such  liability  shall  be  a  lien  thereon  tor  debts  contracted 
on  account  thereoi  by  the  master,  owner,  steward,  consignee,  or  other 
agent  for  materials,  supplies  or  labor  in  the  building,  repairing,  furnish- 
ing, insuring  or  equipping  the  same,''  etc.  ♦  *  *  ^* Provided^  that 
the  lien  by  this  section  created  shall  only  attach  to  vessels  of  twenty 
tons  burthen  and  upward,  enrolled  and  licensed  for  the  coasting  trade 
according  to  the  act  of  congress.*'     55  O.  L.  72. 

It  is  not  the  object  of  this  act  to  make  the  boats  quasi  corporations, 
and  capable  to  contract.  The  liability  spoken  ot  is  not  the  personal 
liability  we  refer  to  when  we  say  that  A.  is  liable  for  a  debt.  It  is  a 
liability  to  seizure  and  sale,  and  this  liability  is  made  by  the  act  a  lien. 
This  is  an  artificial  language,  but  it  clearly  expresses  the  idea.  The 
creditor  is  to  have,  not  a  lien  in  the  strict  sense  of  the  word,  but  a  lien 
such  as  admiralty  gives,  a  privilege  in  the  thing,  a  right  upon  or  against 
it,  to  be  asserted  and  enforced  by  seizure. 

This  lien  is  made  effective  by  the  seizure,  but  the  law  fixes  it  upon 
the  vessel  antecedently,  and  irrespective  ot  any  seizure,  at  least  as 
against  the  owner.  For  it  is  the  ''liability"  to  seizure,  not  the  seizure 
itself  that  gives  the  lien.  And  all  mortgages,  ptirchasers,  and  attaching 
creditors  who  take  only  the  owner's  interest  must  take  it  subject  to  all 
existing  ''liabilities,"  which  are  liens. 

I  do  not  mean  to  say  that  as  between  lienholders,  the  date  of  sup* 
plies  furnished  or  wages  earned,  or  damag^es  sustained,  fixes  priority.  II 
is  enough  for  this  case  to  hold  that  the  lien  created  by  this  act  adheres 
to  the  vessel  Irom  the  time  the  supplies  were  furnished;  Irom  the  date 
of  the  "liability,"  at  least  in  siuh  a  sense  as  that  it  can  not  be  divested 
by  any  act  of  the  owner,  or  any  seizure  of  his  interest  in  attachment. 

I  have  been  referred  to  the  cases  ot  Globe  and  The  Triumph^  2* 
Blatchf.  427,  and  433,  note,  as  showing  that  even  in  admiralty,  there  is 
no  lien  till  seizure,  and  that  the  liens  of  material  men  must  be  paid  in 
the  order  of  seizure.  Whatever  may  be  said  of  those  cases,  as  between 
lienholders,  it  is  certain  that  the  learned  judges  did  not  at  all  consider 
the  effect  ot  the  admiralty  lien  as  between  the  lienholder  and  the  owner. 
It  was  tar  from  their  thoughts  to  decide  that  a  private  sale,  or  a  foreign 
attachment  against  the  owner  would  divest  the  lien  given  by  admiralty. 
They  have  used  language  which  may  be  pressed  to  that  extent,  but  it 
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was  wholly  with  reierence  to  the  dates  of  conflicting  admiralty  liens  of 
the  same  rank  and  to  proceedings  in  rem^  which  cut  oil  all  liens.  No  rule 
is  better  settled  than  that  upon  a  private  sale,  the  purchaser  takes  subject 
to  all  existing  admiralty  liens. 

The  fund  in  court  will  therefore  be  appropriated  as  follows:  1.  To- 
costs,  including  the  costs  of  keeping  and  wharfage  upon  the  writ  issued 
by  Patterson.  2.  To  the  claims  ot  Hazlett  and  Isham  &  Fisher  for 
supplies  furnished  since  April  12,  1858.  3.  Seven-thirty  seconds  oi  the 
residue,  to  the  claim  of  the  administrators  of  Joseph  C.  Linn.  4.  The 
residue  to  be  divided  pro  rata  between  fhe  claims  of  Hazlett  and  Isham. 
&  Fisher,  for  supplies  iumished  before  April  12,  1858. 


TREASURER— ACTIONS.  «i>/8 

511. 

E.  S.  Bates,  Treas.,  v.  Geokge  Fries,  Treas. 

[Special  Term,  June,  1859.] 

1.  The  proceedings  against  a  defaulting  county  treasurer  and  the  sureties  on  hi^  offi- 
cii bond,  authorized  by  Sec.  25  ot  the  act,  "  prescribing  the  duties  of  county 
treasurers,"  are  not  intended  to  take  the  place  of  the  previously  existing  reme- 
dies, bat  to  furnish  a  new  and  additional  remedy  [Sec.  1126  Rev.  Stat.]. 

%  No  private  action  can  be  maintained  against  a  county  treasurer  in  his  official 
capacity,  who  refuses  to  pay  an  order  legally  drawn  upon  funds  in  the  treasury 
bf  the  county  auditor. 

3.  In  such  case  the  treasurer's  duty  is  purely  ministerial  and  mandamus  is  the 

proper  remedy. 

4.  Bat  if  the  treasurer  acts  willfully  and  oppressively,  and  not  merely  under  aa 

honest  mistake  as  to  his  duty,  an  action  lies  against  him,  in  his  private  capacity^ 
by  the  party  injured,  for  the  damages  sustained  by  his  refusal  to  pay  the  order. 

On  demurrer  to  a  petition  ior  want  of  a  sufficient  statement  oi  caus^ 
of  action.  The  petition  contains  three  counts.  The  first  alleges  that  on. 
April  13,  1859,  the  plaintiff  was  treasurer  of  Mill  Creek  township,  and 
as  snch,  entitled  to  the  possession  of  the  road-tax  fund  of  that  township;, 
that  the  defendant  was  treasurer  of  Hamilton  county  and  had  in  his  pos- 
session the  sum  of  $216.81,  belonging  to  that  fund;  that  the  auditor 
of  Hamilton  county  on  that  day  delivered  to  the  plain  till  his  warrant  or 
order  on  the  treasurer  Jor  that  sum,  payable  on  demand,  that  on  the 
same  day  the  plaintiff  presented  the  order,  but  the  defendant  refused  to 
pay  it. 

The  second  count  is  similar,  except  that  it  claims  $871.64,  being  the 
residue  tmpaid  of  an  order  for  $1,609.58  ior  the  Mill  Creek  township  fund. 

The  third  count  claims  |1,975.45  belonging  to  the  school  fund  ot 
Mill  Creek  township  upon  a  similar  state  of  facts. 

Stallo  &  McCook,  for  plaintiff. 

Parker  &  Parker,  for  defendant. 

HOADI^Y,  J. 

The  question  presented  is  as  to  how  far  a  public  disbursing  officer 
is  liable  to  a  private  action  lor  public  money  in  his  hands  which  has- 
been  appropriated  legally  to  an  individual  or  public  body,  but  which  he 
declines  to  pay. 

The  defendant  waived  the  objection  that  this  action  should  have 
been  brought  by  Mill  Creek  township,  and  1  have  not  found  it  necessary 
to  consider  that  question,  which  is  not  without  its  difficulty. 
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Section  8  [Sec.  894,  Rev.  Stat.]  ot  the  act  "prescribing  the  duties 
of  county  treasurers,"  (Swan's  Stat.  1009)  provides  **that  the  county 
treasurer,  when  any  order  drawn  on  him  as  treasurer,  by  the  auditor  of 
his  county,  is  presented  for  payment,  shall,  il  there  be  money  in  the 
treasur}'  for  that  purpose,  redeem  the  same." 

Section  25  [Sec.  Il26,  Rev.  Stat.]  of  the  same  act  is  as  follows: 
^'That  if  any  county  treasurer  shall  tail  to  make  return,  fail  to  make 
settlement  or  fail  to  pay  over  all  money  with  which  he  may  stand 
charged,  at  the  time  and  in  the  manner  prescribed  by  law,  it  shall  be  the 
duty  of  the  county  auditor,  on  receiving  instructions  for  that  purpose 
from  the  auditor  of  state,  or  from  the  county  commissioners  of  his  county, 
to  cause  suit  to  be  instituted  against  such  treasurer  and  his  securities  in 
the  court  of  common  pleas  oi  his  county ;  and  it  shall  be  lawful  for  such 
court  at  the  first  term  thereof  after  the  commencement  of  such  suit,  it 
the  process  issued  against  such  treasurer  and  his  securities  shall  have 
been  duly  served  and  returned,  to  render  judgment  against  them  for 
the  amount  due  from  such  treasurer,  with  legal  interest,  and  a  penalty 
of  ten  per  centum  thereon:  from  which  judgment  there  shall  be  no 
appeal,  nor  shall  there  be  any  stay  of  execution;  and  the  property  of 
such  delinquent  {treasurer  and  his  securities  may  be  sold  without 
appraisement,  to  satisfy  such  judgment.  Provided  that  if  the  court 
shall  be  satisfied  that  justice  can  not  otherwise  be  done,  they  may  con- 
tinue such  cause;  but  in  no  case  shall  they  grant  more  than  two  con- 
tinuances.*' Section  26  authorizes  the  county  commissioners  when  such 
suit  has  been  commenced,  to  remove  the  defaulting  treasurer  and 
appoint  a  successor. 

Section  27  provides  that  the  sheritt  who  shall  collect  any  money 
from  a  deiaulting  county  treasurer  or  his  securities,  stiall,  within  ten 
days,  pay  into  the  county  treasury  such  proportion  thereof  as  shall  belong 
to  the  county  or  township  therein,  and,  within  thirty  days,  into  the 
state  treasury  the  proportion  belonging  to  the  state. 

It  is  true  that  under  these  sections  relief  may  be  afforded  to  Mill 
Creek  township,  but  do  not  deprive  her  or  her  treasurer  of  the  proper 
common  law  remedy.  Their  eflect  is  to  cumulate  remedies,  to  add  a 
new  process  by  which  a  defaulter  can  be  held  to  account.  Darling  v. 
Peck.  15  Ohio,  65,  70. 

The  real  question  is,  what  is  the  common  law  remedy  ?  The  plain- 
tiff says,  by  action.     The  defendant  claims  by  mandamus. 

This  action  is  brought  against  George  Fries.  ** treasurer  of  Hamil- 
ton county."  Yet  it  is  very  clear  that  an  execution  on  a  judgment  in 
the  case  would  not  reach  the  treasury  of  the  county.  In  Commonwealth 
V.  Johnson,  2  Binn.  275,  Tilghman,  C.  J.,  says:  ''It  is  said  also  that  if 
they  (speaking  of  supervisors,  who,  in  Pennsylvania,  are  custodians  of 
public  moneys)  withhold  payment  without  just  cause  they  are  liable 
to  an  action.  Granting  that  they  are,  it  must  be  brought  against  them 
in  their  private  capacity,  and  there  is  no  iorm  of  action  against  them, 
which,  being  carried  into  judgment,  will  authorize  an  execution  to  be 
levied  on  the  treasury  ot  the  Northern  Liberties." 

Nor  is  there  any  privity  of  contract  between  the  parties.  In  Gidley 
Exr. ,  V.  Lord  Palmerston,  3  Brod.  &  Bing.  275,  the  defendant,  as  secretary 
of  war,  had  received  money  appropriated  and  applicable  to  the  payment 
of  the  retired  allowance  of  Holland,  a  former  clerk  in  the  war  office,  and 
had  refused  to  pay  it  over,  whereupon  Holland  having  deceased,  his 
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representative  brought  assumpsit  for  the  amount.  Dallas,  C.  J.,  in  decid- 
ing that  the  action  would  not  lie,  uses  this  language:  *'It  is  not  pre- 
tended that  the  defendant  is  to  be  charged  in  respect  of  any  express 
understanding  or  agreement  between  him  and  the  testator,  or  in  respect 
of  any  other  character  than  his  public  and  of&cial  character  of  secretary 
ot  war.  It  is  in  that  character,  and  that  only,  that  his  duty  is  alleged 
to  arise;  being  therefore  a  duty  as  between  him  and  the  crown  only,  and 
not  resulting  trom  any  relation  to  or  employment  by  the  plaintiff,  or  any 
undertaking  in  any  way  to  be  personally  responsible  to  him.  The 
money  received  is  granted  by  the  crown,  subject  only  to  the  disposition 
or  control  of  the  defendant  as  the  agent  or  officer  of  the  crown,  and 
responsible  to  the  crown  for  the  due  execution  ot  the  trust  or  duty  so 
committed.  There  is,  therefore,  no  duty  from  which  the  law  can  imply 
a  promise  to  pay  to  the  testator  during  his  lile,  or  to  his  executor  after 
bis  death,  nor  can  the  money  be  said  to  have  been  had  and  received  to 
the  use  ot  the  testator,  which  money  belonged  to  the  crown,  being 
received  as  the  money  of  the  crown,  and  the  party  receiving  it  being 
responsible  to  the  crown  only  in  his  public  character." 

The  principle  is  ot  very  wide  application.  The  same  argument  has 
led  to  the  conclusion  that  salaries  ot  public  officers,  and  money  in  the 
hands  of  sherifis,  assignees  in  bankruptcy,  etc.,  can  not  be  attached.  In 
the  former  case,  the  money  belongs  to  the  government  and  not  to  the 
officer,  until  paid  to  him,  and  he  has  no  property  in  it  while  in  the  hands 
ot  the  government,  and  in  the  latter  it  is  in  custodia  Ugis,  and  the 
defendant  has  no  interest  in  it  until  in  due  course  of  law  he  receives  it. 
Buchanan  v.  Alexander,  45  U.  S.  (4  How.)  20;  Drake  Attachment,  Ch.  22. 
In  all  cases,  mandamus  is  the  proper  remedy  where  the  money  has 
been  legally  appropriated,  and  nothing  remains  for  the  officer  to  do  but 
to  make  payment. 

It  is  no  objection  to  the  mandamus,  that  it  is  simply  to  enforce 
the  payment  ot  money.  The  King  v.  St.  Katharine  Dock  Co.,  4  Barn.- 
and  Ad.  360;  Wormwell  v.  Hailstone,  6  Bing.  668;  State  v.  Treasurer 
of  Wood  Co. ,  17  Ohio,  184. 

In  the  case  of  the  Queen  v.  Mayor,  8  Ad.  and  Ell.  176,  s.  c.  3  Nev. 
&  P.  280,  mandamus  was  held  the  proper  remedy  to  eniorce  payment  of 
a  minister's  stipend. 

In  the  King  v.  Lord  Commissioners,  4  Ad.  and  Ell.  286,  mandamus 
was  held  the  proper  and  only  remedy  to  enforce  payment  ot  a  retired 
allowance  to  a  public  officer,  where  the  money  had  been  legally  appropri- 
ated, and  was  in  the  hands  of  the  defendants,  who  retused  to  pay  it  over. 
In  People  v.  Edmonds,  19  Barb.  468,  mandamus  was  held  the 
proper  remedy  to  enforce  payment  of  the  salary  of  a  police  justice,  wheie 
the  demand  had  been  legally  audited  and  allowed  by  the  board  of 
supervisors. 

In  the  case  of  Thomas  v.  Owens,  4  Md.  189,  the  same  principle  was 
established.  The  court  in  decidmg  that  mandamus  is  a  proper  remedy, 
say:  '"When  there  is  an  appropriation  and  a  proper  warrant  drawn  by 
the  comptroller,  and  presented  to  the  treasurer,  his  duty  is  purely 
ministerial;  all  he  has  to  do  in  such  a  case  is  to  count  out  the  money; 
an  act  ministerial  and  nothing  else.  If  he  refuse  to  perform  it,  the  law 
will  compel  him,  and  the  party  injured  by  the  delay  consequent  upon  his 
delinquency,  may  sue  his  official  bond,  or  bring  a  special  action  on  the 
case.     lb.  23U. 
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It  follows  from  these  principles  that  the  treasurer,  as  such,  can  not 
be  sued  in  this  class  of  cases.  We  must  treat  the  words  '^Treasurer  of 
Hamilton  Co.,"  in  the  title  of  the  cause  therefore  as  only  descriptuf 
personeg  and  reject  them  as  surplusage.  It  follows,  also,  that  the  action 
can  not  be  founded  on  the  auditor's  warrant,  for  that  is  drawn  on  the 
county  treasury,  and  if  treated  as  an  assignment,  and  so  the  piedicate 
of  an  action,  is  not  the  assignment  of  any  fund  in  the  hands  of  George 
Fries  individually. 

But  it  is  said  that  the  Supreme  Court  of  Maryland  decide,  and  the 
Supreme  Court  of  Pennsylvania  admit,  that  a  special  action  on  the  case, 
will  lie.  This  is  true,  but  not  for  the  money;  only  for  the  damages 
resulting  from  its  being  withheld.  For  the  money  is  still  in  public  cus- 
tody, and  can  be  had  by  proper  proceedings.  And  even  then,  the 
conduct  ot  the  officer  must  have  been  willful  and  oppressive.  It  is  not 
in  case  of  the  honest  though  mistaken  attempt  to  discharge  a  duty  that 
he  is  answerable  tor  these  damages. 

In  Johnson  v.  Kelly,  Wright,  353,  the  general  assembly  had 
directed  the  defendants  to  pay  the  amount  of  a  certain  award  of  damages 
to  Johnson.  The  court  would  not  allow  the  defendants'  counsel  to 
argue,  and  said:  "The  defendants  are  public  officers.  If  it  be  true  that 
their  relusal  deprived  the  plaintiff  ot  a  right  to  the  money,  they  should 
be  compelled  to  pay  by  mandamus.  They  can  not  be  made  liable  in  an 
action  on  the  case,  unless  thej'  have  a^ted  willfully  and  oppressively. '^ 

As  no  such  case  is  here  presented,  the  demurrer  must  be  sustained. 

Demurrer  sustained. 


lEws.  NUISANCE— STREETS- 

Dl«. 

[General  Term,  June,  1869.] 

O.  B.  Farrelly  &  Co.  V.  Cincinnati. 

1.  In  an  action  to  recover  damages  caused  by  a  public  nuisance,  the  petition  muft 

contain  a  statement  of  the  special  damages  complained  of. 

2.  If  one  having  access  to  other  routes,  voluntarily  uses  a  foundrous  way,  he  cant 

not  recover  for  a  loss  thereby  incurred. 

3.  A  traveler  who  is  forced  to  abandon  his  nearest  route,  by  reason  of  the  non-repftir 

of  the  street,  and  seeks  his  destination  by  a  longer  and  more  circuitous  road» 
whereby  he  suffers  injury  in  his  business,  does  not  sustain  such  a  special  dam- 
age as  to  entitle  him  to  an  action  against  the  party  charged  with  the  duty  of 
keeping  the  way  in  repair. 

4.  So  also  in  case  of  an  omnibus  line  which  has  lost  custom  by  reason  of  being  un- 

able to  pursue  its  customary  route  in  consequence  of  the  foundrous  condi- 
tion of  a  street. 

5.  In  these  cases,  the  damages  are  not  the  immediate  consequences  of  the  wrongs 

but  are  remote.  The  street  being  intended  primarily  for  travel,  not  trade,  the- 
recovery,  if  any  is  permitted,  must  be  limited  to  the  injury  sustained  in  the  use 
for  travel,  viz :  the  mere  delay  and  loss  of  time,  and  can  not  include  a  loss  of 
the  profits  of  trade. 

*  Followed,  in  Kelly  v.  Turnpike  Co.,  7  Re.  120,  and  in  McCormick 
Machine  Co.  v.  Kauffman-Lattimer  Co.,  6  Dec.  470,  denying  right  of  private  citizen 
for  injunction  against  obstruction  of  highway,  or  against  turnpike  company  from 
maintaining  gate. 
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4.  But  thiB  is  not  the  subject  of  xn  action  in  Ohio,  because  it  is  not  special  damage, 
but  the  ordinary  inconvenience  and  loss  sustained  bj  the  public  at  large,  and 
only  to  be  redressed  by  a  public  prosecution. 

Skmbi,b.  that  the  owners  of  shops  fronting  directly  on  a  foundrous  highway  may 
recover  for  loss  of  custom  occasioned  thereby. 

Proceeding  in  error  to  obtain  the  reversal  of  a  judgment  rendered 
in  favor  of  the  defendant  in  error  by  Judge  Gholson  at  special  term. 
The  action  was  for  special  damage,  caused  by  a  public  nuisance.  The 
petition  states  that  plaintifiFs  are  owners  of  a  line  of  omnibuses  plying 
between  the  corner  of  Main  and  Fourth  streets,  Cincinnati,  and  Corry- 
ville,  by  way  ot  Vine  street,  making  trips  every  hall  hour  in  the  day, 
And  twice  a  day  extending  their  route  to  Clifton.  In  this  business,  which 
they  aver  is  of  public  benefit,  and  but  tor  the  nuisance  complained  ot 
^would  be  to  them  private  profit,  they  employ  four  omnibuses  and 
tw^enty-two  horses.  They  also  aver  that  as  the  owners  of  said  line  of 
omnibtises  in  and  over  the  said  route,  they  are  duly  licensed  by  said 
city,  and  have  fully  paid  the  taxes  assessed  for  the  same. 

They  further  set  out  in  the  petition  that  Vine  street  is  a  public 
highway,  with  the  duty  of  keeping  which  in  repair  the  city  is  by  law 
charged,  but  that  this  obligation  has  been  wholly  neglected  for  a  long 
time  past,  so  that  on  or  about  January,  185(j,  a  part  of  the  street,  from 
Mulberry  street  to  the  north  corporation  line,  became  broken  up  and 
foundrous,  full  of  deep  holes  and  big  stones,  and  only  to  be  traveled  by 
driving  in  the  gutters.  And  the  petition  further  avers  that  although 
the  omnibuses,  horses,  harness,  and  equipments  used  by  the  plaintiffs 
were  sufficient,  and  the  plaintiffs  exercised  proper  diligence  themselves 
and  through  skillful  drivers  in  driving  ''over  the  said  street  while  the 
same  was  in  the  condition  aforesaid,  yet  by  reason  of  the  bad  condition 
as  aforesaid  of  said  street,  and  of  the  defendant's  neglect  in  that  behalf, 
and  without  any  fault  on  the  part  of  the  plaintiffs  or  their  drivers,  the 
said  omnibuses  of  the  plaintiffs  while  traveling  over  said  road  were 
greatly  racked  and  broken,  and  the  horses  of  plaintiffs  while  so  travel- 
ing over  said  road  were  badly  strained,  crippled,  injured,  and  many  of 
them  killed,  and  the  plaintiffs  have  been  put  to  great  expense,  loss, 
trouble,  and  vexation  in  repairing  their  said  omnibuses,  and  curing 
their  horses  and  replacing  with  others  the  omnibuses  and  horses  so 
iniured  and  destroyed  by  reason  ot  the  bad  condition  of  the  said  street 
and  the  neglect  ot  defendant  in  that  behalf.  And  the  plaintiffs  further 
allege  that  at  various  times  since  the  said  time  last  above  mentioned, 
the  plainti&s  have  been  compelled  in  bad  weather  by  said  disgraceful 
condition  of  said  road  to  abandon  a  part  of  their  said  route,  and  to  drive 
their  omnibuses  in  and  out  of  the  city  by  other  routes,  and  that  plain- 
tiffs by  reason  of  the  premises,  lost  a  great  deal  of  the  good  will  and 
ctistom  of  those  who  had  previously  traveled  in  and  out  of  the  city 
regularly  in  their  said  line  of  omnibuses.'*  The  petition  concludes 
with  an  averment  that  the  city  has  been  often  since  January,  1856, 
requested  to  repair  said  street. 

To  this  petition  the  city  demurred  for  want  of  a  statement  of  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sustained, 
and  the  petition  dismissed,  and  it  is  to  reverse  the  alleged  error  in  this 
action  of  the  court  that  the  petition  in  error  is  prosecuted. 

King  &  Thompson,  and  W.  M.  Corry,  for  plaintiffs  in  error. 

Hayes  &  Disney,  for  defendant  in  error. 
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HOADLY,   J. 

In  ordinary  actions  under  the  code,  no  specific  statement  of  the 
damp^es   sustained   by   the   plaintitt    is  necessary.     The  statement  of 
iacts  constituting   the  cause  of  action  (Code,  Sec.  85)  [Sec.  5060,  Rev 
Stat.],  is  not  generally  required  to  embrace  the  details  ol  damages.  But  ia 
actions  tor  losses  sustained  by  public   nuisances,  the  rule  is  dillerent. 
For  here  the  gist  of  the  action  lies  in  the  fact  that  the  plaintilt  has 
sustained  special   damage,  different  in  kind  from  that  common  to  the 
public.     Lansing  v.  Smith,  8  Cow.  146,  163;  Squier  v.  Gould,  14  Wend. 
159.     Unless  such  damage  is  shown,  there  is  no  * 'cause  of  action,"  and 
its  existence  is  one  ot  the  '* tacts  constituting  the  cause  of  action."  And 
without  a  sufficient  statement  ol  such  damage,  a  demurrer  is  well  taken 
to  a  petition  in  such  action. 

About  the  general  rule  in  such  cases,  there  is  no  difficulty.  The 
plaintiff  to  recover  must  show  a  loss  different  in  kind  from  the  rest  oi 
the  community.  Merely  enhanced  suttering  of  the  same  kind  will  not 
answer;  and  the  loss  of  the  public  here  consists  in  the  inconvenience  in, 
or  obstruction  to  the  use  ol  the  highway  by  travelers,  differing  in 
degree,  not  in  kind,  according  to  the  frequency  of  use  which  proximity 
of  residence  or  estate,  or  peculiaiity  of  occupation  may  impose.  And 
for  this  no  individual  can  sue,  but  must  resort  to  such  public  remedies 
as  are  given  by  law.  As  already  stated,  the  right  to  maintain  a  private 
action  depends  on  the  existence  of  special  damage. 

In  looking  to  see  it  such  damage  is  stated,  we  find  two  particulars 
charged.  The  first  consists  in  losses  sustained  while  in  the  continuing 
use  of  the  street  when  foundrous;  the  other  in  the  necessity  of  aban- 
doning part  ot  the  route,  and  seeking  the  te.*minus  of  the  trips  by  other 
streets.     Let  us  consider  these  separately. 

Without  doubt  the  breaking  of  carriages  and  killing  of  horses  may 
be  special  damage.  But  as  they  are  not  necessarily  such,  omnibuses 
will  wear  out  and  break  down  with  ordinary  wear  and  tear  in  time,  and 
horses  in  like  manner  will  die  in  ordinarv  omnibus  service.  And  if 
these  are  the  results  of  Wa^  continued  use  o\  a  toundrous  highway,  it  is 
difficult  to  find  any  principle  upon  which  they  can  be  considered  differ- 
ent in  kmd  from  the  loss  every  traveler  with  a  vehicle  over  the  same  road 
sustains.  It  is  still  ordinary  wear  and  tear,  the  ordinary  wear  and  tear 
of  very  bad  work,  ol  travel  over  a  very  bad  road,  and  just  such  wear 
and  tear  as  every  vehicle  which  uses  the  street  is  subiecte^  to.  Again, 
if  the  cause  of  action  arose  out  of  the  breaking  of  one  or  more  omni- 
buses, or  the  killing  oi  one  or  more  horses  in  a  foundrous  highway  by 
driving  into  a  hole  or  over  a  pile  of  stones,  whose  existence  was  before 
unknown,  and  which  could  not  with  ordinary  diligence  be  avoided,  no 
doubt  there  would  be  a  right  to  recover.  But  where  this  very  same 
damage  results,  as  here,  from  the  continued  u^e  of  a  foundrous  highway, 
it  is  obvious  that  unless  it  is  the  only  road  which  could  be  resorted  to 
and  the  use  of  it  is  necessary,  every  trip  after  its  foundrous  condition  is 
discovered  is  voluntary,  and  every  item  of  damage  sustained  after  that 
time  voluntarily  incurred,  and  not  the  subject  ot  an  action  such  as  ihis* 

The  rule  is  well  stated  in  Farnum  v.  Concord,  2  N.  H.  394.  The 
court  there  say:  **Snppose  a  bridge  across  a  stream  in  a  town  so  out 
of  repair  and  ruinous  as  to  be  manifestly  and  clearly  unsafe  to  pass,  any 
person  coming  to  such  bridge  with  his  horse,  carriage,  or  team,  might 
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with  great  propriety  decline  to  pass  it,  and  if  he  sustained  any  special 
damage  by  reason  of  his  being  unable  to  pass  it,  he  might  well  obtain  an 
action  against  the  town.  But  if  in  suc^  case,  knowing  the  situation  ot 
the  bridge,  he  should  attempt  to  pass  with  his  horse  or  team,  and  they 
should  bs  lost  or  injured,  he  could  maintain  no  action  against  the  town, 
because  the  loss  must  be  attributed  to  his  own  fault  and  folly  in  attempt- 
ing to  pass  such  a  bridge."  And  again  they  say:  **I1  towns  suffer 
highways  to  be  out  of  repair,  they  may  be  compelled  by  law  to  repair 
them;  but  no  neglect  of  towns  to  repair  roads  gives  any  right  to  individ- 
uals to  make  dangerous  experiments  upon  thtm  at  the  risk  of  towns. '^ 
To  the  same  eflect  also  is  Mount  Vernon  v.  Dusouchett,  2  Carter  (Ind.)> 
686;  Erie  City  v.  Schwingle,  22  Penn.  384,  may  perhaps  be  cited  as- 
against  this  view,  but  it  is  not.  There  a  bridge  had  been  carried  away 
whicb  the  city  was  bound  to  sustain,  and  a  lord  was  attempted  in  its- 
place.  The  city  undertook  to  repair  the  road  leading  to  the  ford,  and 
by  the  bad  condition  oi  this  road,  the  plaintitt  was  injured.  He  kne^w 
that  the  bridge  was  gone,  and  there  were  other  streets  with  bridges, 
which  he  could  have  traveled,  but  it  was  not  shown  that  he  knew  the 
road  to  the  creek  was  out  of  order,  and  he  was  injured,  not  by  the  want 
ol  the  bridge,  but  the  non-repair  oi  the  road,  and  this  very  road  the  city^ 
had  tried  or  assumed  to  put  in   order  for  travel. 

It  must  be  remembered  that  though  the  plaintiffs  state  that  they 
were  licensed  to  use  this  route,  they  do  not  sue  for  the  breach  of  any 
contract,  express  or  implied,  but  only  for  the  breach  ol  the  general 
public  duty  to  keep  the  streets  of  the  city  in  fit  condition  for  use.  And 
if  they  have,  by  reason  of  their  license,  a  right  to  use  Vine  street  while 
it  is  out  of  repair,  they  must  assert  it  in  the  proper  action;  an  action 
upon  the  contract,  if  there  be  one.  The  fact  that  they  continued  volun- 
tarily to  use  the  street  after  it  ceased  to  be  fit  for  use,  might  not  perhaps 
there  avail  as  a  deiense.  But  where  they  rely  on  the  public  duty,  and 
not  on  a  private  right,  it  is  a  sufficient  answer  to  say,  you  could  have 
used  other  routes  to  your  terminus;  you  persisted  in  this,  knowing  its 
condition,  and  voluntarily  incurred  this  loss. 

For  one  of  the  elements  of  that  special  damage  which  justifies  a 
recovery  in  this  class  of  cases  is  that  the  plaintiff  did  not  contribute  to- 
its  existence.  The  public  nuisance  must  be  the  proximate  cause  of  the 
injury.  Here  it  is  the  remote  cause.  The  voluntary  use  of  the  highway 
by  the  plaintiffs  is  the  proximate  cause. 

Nor  can  it  be  said  that  Vine  street  was  the  only  avenue  by  which 
Corryville  could  be  reached  from  the  city.  The  petition  itself  shows 
that  other  routes  could  be  and  were  used  for  that  purpose.  So.  far, 
then,  as  the  injury  to  the  horses  and  carriages  of  the  plaintifls  is  con- 
cerned, it  might  have  been  avoided,  and  can  nof  be  recovered. 

We  come  next  to  consider  the  claim  of  damages  founded  on  the 
abandonment  of  the  streets  and  the  resort  to  other  routes.  In  examin- 
ing this  part  oi  the  case,  it  must  be  borne  in  mind  that  the  plaintiffs  do> 
not  sue  upon  any  contract  growing  out  of  their  license.  They  rely  on 
the  breach  of  a  public  duty;  and  the  case,  in  this  respect,  presents  the 
single  question:  Can  it  be  alleged  as  .<:pecial  damage  by  those  who  have 
heen  using  a  public  highway  with  coaches  for  the  transportation  of  pas- 
sengers, that  a  nuisance  exists  by  which  they  are  forced  to  abandon  and 
seek  the  termini  of  their  route  by  other  streets,  and  that  thereby  they 
have  suffered  in  their  trade  ? 
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The  consider'atioD  of  this  question  calls  for  an  examiaation  of  autbor- 
».  The  earliest  case  is  to  be  found  in  the  Year  Book  27,  Heniy 
II,  pajte  27,  where  the  judges  disagreed.  The  plaintiff  declared  he 
»1  to  have  a  way  from  his  house  to  his  close  by  the  highway,  which 
!  defendant  stopped,  so  that  the  plaintiff  could  not  go  into  that  part 
his  close.  Baldwin,  C.  J,,  held  that  there  was  no  special  damage 
3wn.  On  the  other  hand,  Fitzherbeit,  J.,  argued  to  the  contrary, 
cause  the  plaintiff  had  no  other  way  to  his  close.  It  is  obvious  that 
ne  had  another  way,  and  the  only  injury  had  been  a  necessary  circuity 
travel,  both  judges  would  have  agreed  that  no  action  lay.  In  Iveson 
Moore  (as  reported  in  1  Ld.  Raym.  486),  Lord  Holt  says  that  "Bald- 
n's  opinion  has  oeeu  held  law  ever  since." 

In  Fineux  V.  Hovenden,  Croke  Bliz.  664,  there  was  also  a  disagree- 
mt  ol  judges.  The  plaintiff  alleged  a  public  way  in  the  i*ity  ot 
nterbttry,  from  St.  Peter's  street  lo  Ru.sh-market  street,  which  the 
Tendant  had  obstructed  with  a  ditch  and  pale  cross,  whereby  the  plain- 
:  lost  his  passage.  It  was  considered  by  Popham,  C.  J.,  Gawdy  and 
nner,  JJ.,  that  the  oDense  is  punishable  in  the  leet,  and  without  a 
»:ial  giiet  the  action  lies  not.  But  Clench,  J.,  thought  the  stopping 
itself  a  special  prejudice  to  the  plaintiff. 

In  William5'  case,  5  Coke,  72,  it  was  held  that  no  action  would  lie 
favor  of  a  parishioner  against  a  vicar  lor  refusing  to  celebrate  divine 
vice  and  administer  the  sacrament,  because  the  cbapel  was  not  private 
the  plaintitl  and  his  family,  but  common  to  all  the  tenants  ot  the 
.nor. 

And  the  same  principle  was  applied  by  the  Supreme  Court  of  New 
rk  to  a  very  different  class  of  cases  in  Butler  v,  Kent,  19  Johns,  223, 
lere  a  vender  of  lottery  tickels  sued  the  managers  ot  the  lottery  for  so 
properly  conducting  the  drawing  as  to  destroy  public  conhdence  in 
fairness,  whereby  his  business  was  injured  aud  his  profits  lessened. 
le  injury,  says  Spencer,  C.  J.,  is  common  to  all  who  have  tickets  in 
It  particular  lottery,  and  not  special  to  the  plaintiff,  and  in  such  a  case 
:  appertains  to  the  public  only  to  avenge  the  injury." 

In  Hart  v.  Bassett,  Sir  Thos.  Jones,  156,  the  plaintiff  farmed  the 
des  of  a  certain  parish  for  a  year,  and  was  possessed  oF  a  certain  barn 
which  he  intended  to  lay  them;  the  direct  way  was  obstructed  by  the 
eudant  with  a  ditch  and  gate,  by  reason  of  which  obstruction  the 
lintiff  was  forced  to  carty  the  tithes  in  a  roundabout  and  more  difficult 
y.  This  was  held  sufficient,  that  the  additional  labor  of  the  plain- 
's servants  and  cattle  was  a  particular  damage. 

This  case  which,  at  lirat  view,  seems  directly  in  point,  as  to  the 
ht  to  recover  for  whatever  delays  have  been  occasioned  to  the  plain- 
3,  is  much  shaken  by  the  criticism  ol  Lord  Holt,  C  J.,  in  Iveson  v. 
)ore.  12  Modern.  2t>8.  He  says:  "The  case  of  Hart  v.  Bassett  is  a 
ak  case,  but  still  the  declaration  there  was  better  than  this;  tor  it 
pears  that  the  plaintiff  was  a  farmer  o(  tithes  aud  was  liable  to  an 
ion  if  he  sutiered  the  tithes  to  lie  on  the  land  beyond  a  convenient 
le,  and  that  he  was  also  put  to  great  expense,"  and  in  the  report  ot 
:  same  case  in  Ld.  Raym.  49-],  be  is  said  lo  have  added,  "but  if  there 
5  no  more  than  the  bare  going  roundabout,  it  is  a  hard  case."  And 
the  same  case,  Rokeby,  J.,  uses  this  disparaging  language,  "and, 
'tfiifsa  the  case  of  Hart  v.  Bassett,  supra,  lo  be  law,  it  is  not  like  this." 
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There  are  American  cases  which  rest  upon  the  principle  that  Lord 
Holt  puts  Hart  v.  Bassett,  supra^  on.  Thus,  it  has  been  held  in  New 
Hampshire  and  Indiana  that  the  duty  imposed  upon  public  bodies  to 
keep,  highways  in  repair  will  iurnish  sufficient  ground  for  an  action 
where  they  have  been  put  to  expense  in  discharging  it,  as  where  they 
have  had  to  bridge  a  canal  or  railroad.  Troy  v.  Railroad  Co.,  3  Foster, 
83;  Commissioners  of  Franklin  Co.  v.  Canal  Co.,  2  Carter  (Ind.)«  162. 
So  it  is  said  that  a  government  contractor,  who  has  to  furnish  military 
stores  at  a  given  time,  if  impeded  by  a  public  nuisance,  and  put  to 
extra  trouble  and  expense  to  complete  his  contract,  may  recover  from 
the  wrongdoer.  This  is  an  illustration  of  the  true  rule  of  Hart  v. 
Bassett,  mpra,  given  by  the  Supreme  Court  of  New  York  in  Lansing  v. 
Smith,  ^  Cow.  146,  and  the  reason  of  the  rule  in  all  these  cases  is  that 
the  injury  could  not  be  avoided,  but  had  to  be  met. 

In  Maynell  v.  Saltmarsh,  1  Keble,  847,  an  allegation  that  the  plain- 
tiff's corn  was  corrupted  and  spoiled  in  consequence  of  posts  set  in  a 
highway  which  prevented  his  removing  it,  was  held  a  sufficient  state- 
ment of  special  damage. 

Pain  V.  Patrick,  3  Modern,  289;  Carthew,  191;  1  Salk.  12;  was  a 
case  of  neglect  in  keeping  up  a  public  ferry.  There  was  a  judgment  for 
the  defendant,  because  no  special  damage  was  shown.  In  the  report 
in  Modern,  294,  the  court  say:  ^'By-  the  plaintiff's  own  showing,  it  is 
a  common  passage,  which  is  no  more  than  a  common  highway ;  now  for 
disturbint^  him  in  such  a  passage,  no  action  on  the  case  will  lie,  unless 
he  had  alleged  some  particular  damage  done  to  himself."  *  *  * 
*lf  toll  had  been  extorted  Irom  him,  then  an  action  on  the  case  had  been 
the  proper  remedy."  The  pleadings,  as  shown  by  the  report  in  Salkeld, 
state  that  plaintiff  requested  passage,  which  was  refused.  *' Therefore," 
says  the  court,  *'the  plaintiff  could  not  maintain  an  action  lor  not 
passing,  for  so  any  subject  might  bring  an  action,  which  would  be 
endless." 

.  Iveson  V.  Moore,  was  a  case  much  considered  and  reported.  It  may 
be  found  in  12  Modern,  262;  1  Ld.  Raym.  486;  Carthew,  451;  1 
Salkeld.  16;  Comyns,  68;  Comberbach,  480;  Holt,  10. 

The  plaintifl  had  a  colliery  near  a  highway,  which  the  defendant 
obstructed,  per  quod  the  plaintiff  lost  the  profit  and  the  benefit  of  his 
colliery,  and  the  coals  lying  on  the  ground  were  much  damnified. 
There  was  a  verdict  for  the  plaintiff,  and  the  case  came  before  the  king's 
bench  on  a  motion  in  arrest  of  judgment.  The  judges  divided  in 
opinion,  Gould  and  Turton,  JJ.,  holding  the  declaration  good  enough 
especially  after  verdict.  Gould,  J.,  inter  alias,  says:  "Indeed,  if  the 
plaintiff  had  only  said  ^t>er  quad  h\s  carriage  could  not  pass  that  way,' 
that  had  been  bad;  because  that  is  a  common  damage  with  the  rest  of 
the  king's  subjects,  and  at  that  rate,  every  one  that  had  occasion  to  pass 
that  way  would  have  his  action,  which  would  beget  such  a  multiplicity 
of  actions  as  the  law  will  not  endure;  but  here  he  says,  ^per  quod  he  lost 
the  sale  of  his  colliery,'  and  that  is  special. "  And  he  argued  that  it  was 
not  necessary  to  instance  who  the  buyers  were.  On  the  other  hand, 
Lord,  C.  J.,  and  Rokeby,  J.,  held  the  declaration  insufficient,  for  want 
of  a  proper  statement  of  special  damage.  Lord  Holt  says:  ''The 
special  damage  must  be  more  than  hindrance  of  passages;  as  falling  in, 
breaking  hand  or  leg,  etc.,  and  I  always  understood  it  so.  It  is  objected 
that  he  lost   his  customers,  and  that  is  particular.     I  answer,  such  a 
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irecedent  overthrows  all  the  books,  which  agree  that  damage  must  be 
pecially  alleged,  for  the  damages  must  support  the  action,  and  there- 
ore  they  must  shotr  some  particular  customer  whom  this  stopping  hia- 
lered  to  come."  And  Rokeby  objected  "because  of  the  multiplicity  of 
ictions  that  would  ensue  if  every  one  might  have  an  action  that  is 
topped  of  this  way,"  and  also  said,  inter  alias,  "it  may  be  the 
lustomers  would  not  have  come  if  the  way  had  not  been  stopped;  or 
f  they  had  come,  it  may  be  he  had  not  agreed  of  the  price  with  them." 
This  case  was  argued  on  error  in  the  exchequer  chamber  belore  the 
ustices  of  common  pleas  and  barons  ot  the  exchequer,  who  ail  were 
>f  opinion  for  the  plaintiff,  but  their  decision  is  not  reported. 

li  appears,  however,  from  a  note  of  Mr.  Durnford  to  the  case  of 
;hinchester  v.  Letbbridge,  Willes  74,  that  the  principal  reason  why  the 
'iews  of  Lord  Holt  were  not  approved  in  the  Exchequer  Chamber  was, 
tecause  the  only  way  to  come  at  the  plaintifi's  colliery  from  cue  part 
»f  the  country  was  through  the  obstructed  way,  hence  it  must  be 
ntended,  without  any  allegaiion  of  loss  of  customers,  that  the  plaintifl 
ioSered  particularly  in  respect  ot  his  trade. 

Baker  v.  Moon  is  a  case  cited  in  the  opinion  of  Gould,  J.,  in  the 
eport  ol  Iveson  v.  Moore,  by  Lord  Raymond.  There  the  plaintiff's 
enants  were  said  to  have  left  his  houses,  in  consequence  ol  an  obstruc- 
ion  in  the  highway,  and  thereby  he  claimed  that  he  lost  the  profits  ot 
he  houses.  It  was  objected  tor  the  delendant  that  the  damage  was  not 
pecial  enough,  but  the  court  was  of  a  diflerent  opinion. 

Chtnchester  v.  Lethbridge,  Willes  73,  was  an  action  on  the  case 
or  obstructing  the  public  wav.  The  court  sustained  a  verdict  tor  the 
tlaintilt  upon  two  grounds.  First,  the  plaintiff  several  limes  attempted 
o  travel  the  road  with  bis  coach,  but  could  not  by  reason  of  the  obstruc- 
ton.  Secondly,  the  defendant  in  person  withstood  the  plaintiff  and 
ipposed  him,  and  prevented  his  removing  the  obstruction. 

Hubert  v.  Groves,  1  Esp.  148.  The  plaintiU  was  a  coal  and  limber 
nercbaDt,  and  entitled  to  the  use  ot  Dean  street,  a  public  highway, 
vhich  was  totally  obstructed  by  the  delendant  by  which  the  plaintiff 
iras  prevented  from  enjoying  his  premises  and  carrying  on  his  trade  in 
o  advantageous  a  manner  as  he  had  a  right  to  do,  and  by  which  he  was 
ibliged  to  carry  coals,  timber,  etc.,  by  a  circuitous  and  inconvenient 
ray.  Lord  Kenyon  nonsuited  the  plaintiff,  and  on  motion  for  a  oew 
rial,  the  whole  court  approved  his  ruling. 

A  similar  case  is  that  ot  Wiggins  v.  Boddington,  3  Carr.  and  Payne, 
i44,  where  a  recovery  was  permitted  to  the  extent  ot  the  delays  occas- 
oned  by  the  slow  and  careless  management  of  a  swing  bridge  across  a 
lavigable  stream.  Rose  v.  Miles,  4  Maule  &  Sel.  101,  the  plaintiff, 
pith  loaded  barges,  was  navigating  a  public  navigable  creek,  and  defend- 
.nts  so  moored  a  barge  across  as  to  obstruct  the  passage,  whereby  he  was 
impelled,  at  great  expense,  to  make  a  portage  of  his  goods  around  the 
ibstacle.  Held,  that  the  plaintiff  was  entitled  to  recover.  Lord 
nienborough,  inter  alias,  says:  "In  Hubeit  v.  Groves,  the  damage 
light  be  said  to  be  common  to  all.  *  *  *  If  a  man's  time  or  his 
aoney  are  of  any  value,  it  seems  to  me  that  this  plaintitl  has  shown  a 
larticular  damage."  Bayley,  J.,  said:  "The  defendants,  in  effect, 
lave  locked  up  the  plaintitl 's  craft  while  navigating  the  creek,  and  placed 
lim  in  a  situation  that  he  must  unavoidably  incur  expense  in  order  to 
onvey  his  goods  another  way." 
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Greasly  v.  Codling,  2  Bing.  263,  is  often  cited  as  if  it  were  an 
action  lor  damages  occasioned  by  a  public  nuisance,  but  though  the 
injury  complained  ol  was  the  obstruction  of  a  highway,  it  seems  to  have 
been  rather  a  stopping  of  the  plaintitl  personally  than  ol  the  public  gen- 
erally. The  plaintiff  was  a  retail  coal  higgler,  who  was  traveling  the 
highway  with  tour  loaded  asses.  The  defendant  shut  a  gate  across  the 
highway  and  prevented  his  passage,  lorcing  him  to  take  a  circuitous 
route,  and  lose  four  hours  time.  Best,  C.  J.,  in  granting  a  new  trial — 
there  having  been  a  verdict  for  the  defendant — says:  ** The  question, 
therefore,  is  whether  a  man,  traveling  along  the  high  road,  can  main- 
tain an  action  (not  ii  he  is  stopped  by  the  road  being  casually  out  of 
repair,  but)  if  he  is  stopped  by  the  hand  of  the  defendant,'*  etc.     *    * 

*  **It  has  been  contended  that  he  can  not,  unless  he  proves  a  special 
damage;  bat  even  in  a  case  of  public  nuisance,  if  any  one  has  been  dis- 
tinguished in  injuiy,  he  may  sue  the  offender." 

In  Henly  v.  Mayor  and  Burgess,  5  Bing.  91;  1  Bing.  N.  C.  222; 
the  washing  away  of  earth  and  destruction  ot  cottages  was  held  a  suffi- 
cient specihcation  of  damage  to  warrant  an  action  against  the  defend- 
ants, ior  lailing  to  comply  with  their  public  duty  ol  keepng  their  sea 
walls  in  repair. 

In  Wilkes  v.  Market  Co..  2  Bing.  N.  C.  281,  the  plaintifl,  a  book- 
seller, had  a  shop  by  the  side  of  a  public  thoroughfare.  The  defendants 
were  authorized  to  obstruct  the  way,  but  kept  it  closed  an  unreasonable 
time,  whereby  the  plaintiff  suffered  an  actual  loss  in  the  profits  of  his 
business,  by  the  public  access  to  his  shop  being  prevented.  The  ques- 
tion was  whether  this  constituted  special  damage  as  to  warrant  a 
recovery.  Tindal,  C.  J.,  says:  '*The  next  question  is  whether  this  is 
such  a  peculiar  and  private  damage  to  the  plaintifi  beyond  that  suffered 
by  the  rest  of  his  majesty's  subjects,  as  to  enable  him  to  sustain  an  action 
against  the  delendants.  And  I  think  in  conformity  with  the  greater 
number  oi  the  decisions  that  it  was.  The  injury  to  the  subjects  in 
general  is.  that  they  can  not  walk  in  the  same  track  as  before,  and  for 
that  cause  alone,  an  action  on  the  case  would  not  lie;  but  the  injury  to 
the  plaintifi  is  the  loss  of  a  trade  which  but  lor  this  obstruction  to  the 
general  right  of  way  he  would  have  enjoyed;  and  the  law  has  said  Irom. 
the  Year  Books  downward,  that  if  a  party  has  sustained  any  peculiar 
injury,  beyond  that  which  affects  the  public  at  large,  an  action  will  lie 
for  redress.  Is  the  injury  in  the  present  case  ol  that  character  or  not  ? 
The  plaintiff,  in  addition  to  a  right  oi  way  which  he  enjoyed  in  common 
with  others,  had  a  shop  on  the  road  side,  the  business  of  which  was 
supported  by  those  who  passed.  All  who  passed  had  the  right  of  way. 
but  all  had  not  shops;  that  is  the  observation  made  in  Baker  v.  Moon." 

*  *  *  ''Hubert  v.  Groves  has  been  relied  on,  on  the  part  of  the 
defendants;  but  the  gravamen  there  was  one  which  applied  equally  to  all 
his  maj e sty s' subjects^  namely^  that  they  were  obliged  to  go  in  a  more 
circuitous  track,  and  not  one  which  affected  the  plaintiff  above  others; 
unless  that  be  a  sufficient  distinction  between  Hubert  v.  Groves,  and 
the  present  case,  I  must  yield  to  the  greater  authority  of  the  other 
decisions."  Mr.  Justice  Park  concurred.  He  criticised  Hubert  v. 
Groves,  sut>ra,  briefly,  as  a  decision  not  entitled  to  the  same  weight  as 
most  of  Lord  Kenyon*s  and  he  added  what  the  report  in  Espinasse  cer- 
tainly does  not  warrant,  that  the  motion  ior  new  trial  did  not  appear  to 
have  been  much  discussed.  The  report  tells  us  what  cases  were  cited,  but 
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notbing  more.  It  is  a  little  reniarkable  that  neither  Mr.  Justice  Park 
nor  Mr.  Justice  fiosauquet,  although  the  latter  in  bis  concurriiig 
opinion  quoted  the  fier  guod  oi  the  dec  laT  at  ion  in  Hubert  v.  Gioves,  supra, 
noticed  the  Tact  that  no  loss  ol  profits  was  alleged  in  the  case,  but  only 
an  inconvenience  and  disadvantage  to  the  plaintiff  in  carrying  on  his 
trade,  viz:  the  [orcini^  him  to  carry  his  coals  and  timber  by  a  circnttotis 
and  inconvenient  way.  Hence,  as  the  chief  justice  said,  "the gyavamtn 
was  one  which  applied  equally  to  all  his  majesty's  subjects,  namely, 
that  they  were  obliged  to  go  in  a  more  circuitous  track.''  This  is  the 
more  surptising  because  Justice  Bosanquet,  in  speaking  of  Baker  v. 
Moon,  on  the  authority  ot  which  mainly  he  bases  his  judgment,  says: 
"For  the  mere  act  ol  obstruction  in  passing  and  re-passing,  the  plaio- 
tifl  could  not  probably  have  sued,  nor  could  his  tenants  themselves,  as 
mere  occupiers;  but  the  loundation  ot  the  action  was.  though  it  rested 
on  an  obstruction  to  passing  and  repassing,  the  injury  occasioned  to 
the  plaintift  by  the  deterioration  ot  his  property. " 

A  little  close  examioation  would  have  .shown  how  d  tterent  was  tbe 
allegation  in  Hubert  v.  Groves,  supra,  for  there  there  was  little  else  than 
tbe  "mere  act  ol  distinction  in  pasiiing  and  repassing."  and  the  neces- 
sary inconveniences  of  going  round.  The  two  cases  can  well  stand 
together,  and  to  sustain  Wilkes  v.  Market  Co.,  siifira,  it  was  not  neces- 
sary to  depreciate  the  authority  of  Hubert  v.  Groves,  supra. 

Rose  V.  Groves,  5  Mann.  &  Gr.  6l3.  was  held  not  to  ba  a  case  of 
public  nuisance,  but  the  court  said  that  even  if  it  were,  special  damage 
was  sbown.  The  plaintitf  kept  an  inn  fronting  on  the  Thames,  and 
customers  had  been  prevented  from  getting  access  to  his  houf=e  by  large 
beams  placed  in  the  river  by  the  delendant.  Dobson  v.  Blackmore.  9 
Ad.  &  E-.N.  S. ,  991,  was  a  somewhat  similar  case.  The  questions  were 
presented  on  the  pleadings.  The  plaintitts.  in  som-  ol  their  counts, 
alleged  possession  of  property  on  the  Thames,  the  free  passage  by  boats 
to  and  from  which  was  obstructed  by  barges  and  planks  placed  in  the 
river  by  derendant,  by  reason  of  which  plaintins  were  put  to  the  great 
trouble  and  expense  in  and  about  the  conveyance  ol  their  servants,  goods 
and  merchandise,  and  in  and  about  endeavoring  to  remove  said  obstruc- 
tions and  in  conveying  ol  their  property  and  servants  by  an  inconvenient 
and  circuitous  route.  Here  it  will  be  noticed,  as  in  Rose  v.  Miles,  4 
M,  &  S.  lOl,  expense  is  alleged  to  have  been  occasioned. 

There  is  but  a  single  other  English  decision  of  sufficient  pertinence 
to  call  tor  notice.  This  is  the  ca  e  ot  Spencer  &  Ward  v.  Railway  Co., 
8  Simons  193,  an  application  to  enjoin  the  defendants  from  cutting  away 
Granby  street,  which  appears  to  have  been  the  only  avenue  whereby  the 
inhabitants  of  Granby  Mews,  a  sort  of  island  in  tbe  Thames  could  gain 
access  to  other  parts  of  London,  except  "a  dangerous  and  circuifons 
unpaved  road,  called  Harrington  street."  The  Oelendants  were  allowed, 
by  their  charter,  to  dig  away  Granbv  street,  provided  thev  passed  their 
track  under  it,  and  built  a  substantia!  brick  bridge  in  place  ol  the  high- 
way. Spencer  occupied  a  livery  stable  as  the  tenent  ot  Ward  in  Granby 
Mews,  and  his  business  had  been  nearly  ruined.  Besides  this,  when  the 
digging  was  tommenced,  one  ot  his  drivers  having  no  notice  ol  the  ex- 
cavation, had  diiven  in  at  night,  and  the  carriage  been  overturned  and 
considerablv  injured. 

Vice  Chancellor  Sir  Launcelot  Shadwell,  says:  "With  respect  to 
the  nature  of  the  grievance,  all  the  inhabitants  *of  Granby  Mews,  as  it 
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appears  to  me,  suffer  a  species  of  injury  quite  distinct  from  that  done  to 
his  majesty's  subjects  in  general.  11  the  excavation  were  much  widened, 
it  might  prevent  all  ingress  to  and  egress  from  Granby  Mews  by  horses 
and  carriages;  and  individuals  residing  in  the  Mews  might  be  wholly 
blocked  up  by  narrowing  the  isthmus  to  an  extent  which  would  prevent 
their  entrance  into  the  wider  world  beyond  them.  This  is  an  injury 
diflf'rent  Irom  that  done  by  these  works  to  individuals  in  general/'  He 
also  adds  that  '*it  is  plain  Spencer  might  have  recovered  tor  the  injury 
he  suffered,  if  he  had  brought  an  action,"'  and  granted  the  injunction 
desired. 

The  subject  has  been  examined  in  many  American  cases.  One  ot 
the  earliest  of  these  is  Hughes  v.  Heiser,  1  Binn.  463.  This  was  an 
action  to  recover  damages  for  obstructincj:  the  Schuykill  with  a  dam,  so 
that  the  plaintiff  could  not  pass  with  his  rait  and  reach  a  market  with 
his  timber.  The  jury  had  iound  lor  the  plaintiff  and  the  case  reached 
the  Supreme  Court  of  Pennsylvania  by  writ  of  error.  In  giving  the 
opinion  of  the  court,  Tilghman,  C.  J.,  regarding  the  cases  of  Hart  v. 
JSiassett  and  Hubert  v.  Groves,  siipra^  as  conflicting  decisions,  does  not, 
however,  find  it  necessary  to  express  his  views  as  to  their  relative 
weight,  because,  he  says,  the  case  before  the  court  is  ''stronger  than 
either.  The  plaintiil  has  averred  that  he  had  procured  a  large  quantity 
of  boards  and  timber  and  made  them  into  raits  to  bring  down  the  river; 
that  he  seized  the  opportunity  of  a  flood,  and  did  come  down  as  far  as 
the  obstruction,  and  was  there  stopped  by  the  obstruction.  It  is  certain 
that  he  must  have  suffered  special  damage,  and  the  jury  have  found  so; 
and  if  he  has,  it  is  immaterial  whethei  it  was  immediate  or  conse- 
quential." 

In  Pittsburg  v.  Scott,  1  Penn.  St.  309,  the  same  court  were  again 
called  to  examine  the  subject.  This  was  an  action  on  the  case  for  the 
obstruction  of  Duquesne  Way.  The  controversy  seems  to  have  been  of 
much  importance,  as  bearing  on  the  question  of  right,  but  the  special 
damage  shown  was  very  trifling.  Indeed,  it  can  hardly  be  called  by 
that  name  in  any  proper  use  of  language,  for  all  that  was  claimed  was 
that  by  reason  of  two  piles  of  lumber  in  the  street,  certain  carts,  owned 
by  the  city,  and  employed  in  her  business,  were  compelled  to  deviate  a 
lew  teet  from  a  right  line.  It  is  difficult  to  avoid  the  conclusion  that 
the  court  were  too  anxious  to  reach  the  main  point  in  the  controversy, 
for  il  this  is  special  damage,  no  case  can  be  imagined  where  there  is  any 
actual  inconvenience  suffered  which  is  not.  And  what  then  becomes  ol 
the  law's  aversion  to  a  multiplicity  ot  suits,  on  which  the  whole  doctrine 
is  founded  ? 

Stetson  V.  Faxon,  19  Pick.  147,  was  a  case  where,  by  the  obstruction 
in  a  highway,  a  warehouse  of  the  plaintiff  was  tendered  less  eligible,  and 
he  was  obliged  to  reduce  the  rent. 

Hefd^  sufficient  special  damage  to  warrant  an  action. 
It  is  to  be  noticed  that  the  court  seem  to  have  regarded  Hubert  v. 
Groves,  supra,  as  *'greatly  shaken,  if  not  overruled"  by  Wilkes  v.  Market 
Co.,  supra. 

Proprietors  of  Quincy  Canal  v.  Newcomb,  7  Mete.  276,  283.  This 
was  an  action  for  tolls.  The  delense  was  that  the  canal  was  not  of  the 
proper  depth,  so  that  deiendant  could  not  use  it  with  a  boat  of  nine  feet 
draught,  as  required  by  the  charter.  Shaw,  C.  J.,  in  pronouncing  judg- 
ment, says:     '*If  the  defendant  suffered  damage  from  the  filling  up  of 
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the  canal,  and  want  of  cleansing,  by  means  ol  which  he  was  unable  to 
enter  with  a  vessel  of  nine  leet  draught,  it  would  have  been  a  damage 
suffered  in  common  with  all  other  members  of  the  community,  and 
therelore  redress  must  be  sought  by  a  public  prosecution.  Where  one 
suffers  in  common  with  all  the  public,  although  from  his  proximity  to 
the  obstructed  way,  or  otherwise  Irom  his  more  fretjuent  occasion  to 
use  it,  he  ma}'  suffer  in  a  greater  degree  than  others,  still  he  can  not 
have  an  action,  because  it  would  cause  such  a  multiplicity  of  suits  as  to 
be  itseli  an  intolerable  evil." 

Holman  v.  Townsend,  13  Mete,  297.  In  this  case  it  was  averred 
that  the  town  b^ing  bound  by  statute  to  keep  all  highways  in  repair, 
allowed  a  certain  road,  whereby  the  plaintiti  had  access  to  a  certain  saw- 
mill, to  remain  so  obstructed  with  snow  and  ice,  so  that  he  was  hindered 
and  impeded  in  traveling  with  his  horses,  cattle  and  teams,  and  on  loot, 
and  prevented  from  hauling  and  sledding  his  timber  to  said  mill,  that  it 
might  be  sawed  into  lumber.  A  demurrer  was  sustained,  and  an  appeal. 
Shaw,  C.  J.,  says:  "That  damage  which  a  patty  sustains,  in  consequence 
of  not  being  able  to  use  a  highway,  is  one  which  he  sustains  in  common 
with  all  the  rest  of  the  community,  from  the  failure  of  the  town  to  per- 
lorm  a  public  duty,  and  can  be  properly  redressed  only  by  a  public 
prosecution.  Were  it  otherwise,  every  individual  in  the  town  who  owns 
a  team  or  carriage,  and  would  occasionally  tind  it  convenient  to  use  the 
road,  would  have  a  separate  action." 

Smith  V.  Boston,  7  Cush.  254.  Part  of  Market  street  in  Boston  had 
been  occupied  by  the  Boston  and  Maine  Extension  railroad,  and  discon- 
tinued as  a  highway,  whereby,  as  plaintiff  claimed,  the  value  of  several 
parcels  ol  his  land  on  other  streets  in  the  immediate  vicinitv.  and 
accessible  by  other  streets,  was  diminished  and  rent  lost.  Chief  Justice 
Shaw,  after  remarking  upon  the  difficulty  of  laying  down  a  general 
rule,  adds:  "One  limit,  however,  must  be  observed,  which  is,  that 
the  damage  for  which  a  recompense  is  sought,  must  be  the  direct  and 
immediate  consequence  of  the  act  complained  ot,  and  that  remote  and 
contingent  damages  are  not  recoverable.  The  inconvenience  ot  the 
petitioner  is  experienced  by  him  in  common  with  all  the  rest  of  the 
members  ot  the  community.  He  may  feel  it  more  in  consequence  ot  the 
proximity  of  his  lots  and  buildings,  still  it  is  a  damage  of  like  kind,  and 
not  in  its  nature  peculiar  or  speciffc."  *  *  *  "The  petitioner  has 
free  access  to  all  his  lots  by  public  streets.  The  burden  of  his  complaint, 
therefore,  is,  that  in  going  to  some  of  His  houses  in  some  directions,  he 
may  be  obliged  to  go  somewhat  further  than  he  otherwise  would.  So 
must  the  inhabitants  of  the  south  end  of  the  city,  or  the  citizens  of  other 
towns,  with  their  teams  or  carriages,  who  would  have  had  a  right  to 
use  the  discontinued  way."  ' 

In  Maryland  where  the  depth  of  water  at  a  private  wharf  was 
decreased,  the  wharf  rendered  less  eligible,  and  wharfage  lost  by  the  act 
of  the  city  ol  Baltimore,  and  diverting  certain  streams  of  water  from 
their  natural  channel  to  a  poiijt  near  the  wharl,  so  as  to  cause  a  deposit 
of  sand  and  fill  up  the  navigable  water,  it  was  held  that  the  city  was 
liable.  Baron  v.  Mayor,  2  Am.  Jur.  203,  cited  in  Stetson  v,  Faxon,  19 
Pick.  147. 

A  somewhat  similar  case  was  presented  to  the  Supreme  Court  of 
New  York  in  Lansing  v.  Smith,  8  Cow.  14t),  The  plaintiff  owned  a 
wharf  on  the  Hudson  river  at  Albany.     The  defendants    were  public 
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officers,  authorized  to  construct  a  basin  in  the  river  at  the  terminus  oi 
the  Erie  and  Champlain  canal.     It  was  said  that  in  so  doing  they  made 
a  pier  and  bridge  in  such  a  way  as  wholly  to  preclude  the  access  of 
vessels  with  masts  to  the  plaintiU's  whart,  and  to  deprive  him  ot  the  use 
ot  it  to  as  great  advantage  as  he  had  before  had,  and  of  the  gains  oi 
letting  it,  and  also  of  its  sale.     The  court  held  that  no  special  damage 
so  as  to  warrant  an  action  was  shown.     The  opinion  by  Mr.  Justice 
Sutherland  contains  an  elaborate  review  of  the  authorities,  Irom  which 
it  seems  that  the  court   relied  upon   Hubert  v.  Groves,   supra,  and 
approved  the  opinion  of    Lord  Holt  in  Iveson  v.  Moore,  supra,   dis- 
approving of  Hart  V.  Bassett  and  Chinchester  v.  Lethbridge,    supra. 
This  decision   was  affirmed   in   Lansing   v.  Smith,  4  Wend.   9.     It  is 
somewhat  remarkable  that  the  opinion  in  this  case  takes  no  notice  of 
the  case  of  Pierce  v.  Dart,  7  Cow.  609,  in  which  the  same  court  had 
treated  Hubert  v.  Groves,  supra,  as  overruled  by  Rose  v.  Miles,  supra, 
and  bad  directly  decided  that   the  injury   to  the  public  in  the  case  oi 
an  obstructed  highway  is  merely  theoretical  and  resting  in  presumption 
of  law,  and  that  every  person  who  is  actually  obstructed  may  sustain  an 
action,  however  trifling  the  damage.     They  accordingly  applied    the 
rule  to  a  case  where  a  fence  was  built  across  the  highway,  which  the 
plaintiff  tore  down  tour  timirs,  although  by   their  own  statement,  the 
value  of  his  time  and  trouble  in  so  doing  did  not  exceed  twenty -five 
cents. 

In  Lansing  v.  Wiswall,  5  Denio  218,  Beardsley,  C.  J.,  overlo<.king 
what  was  said  in  Lansing  v.  Smith,  supra,  remarks  that  ''Hubert  v. 
Groves  is  not  regarded  as  authority  either  in  England  or  in  this  state," 
and  cites  Pierce  v.  Dart,  supra. 

The  rule  established  in  Lansing  v.  Smith,  supra,  was  applied  by  the 
superior  court  ot  New  York   city  in  Dougherty  v.  Bunting,  1  Sanford  S. 
C.  1,  to  a  case  where  the  use  of  a  public  wharf  was  obstructed  by  piles* 
of  wood,  so  that  vessels  were  prevented    from  unloading  there,   and 
neighboiing  warehouses  depreciated  in  value. 

In  Fletcher  v.  Railroad  Co.,  25  Wend.  462,  the  defendant  had  made 
an  embankment  several  feet  high  across  a  highway,  and  thus  flooded  the 
plaintiff's  cellar  and  injured  his  cellar  wall.  Held  that  an  action  could 
be  sustained. 

The  question  has  been  much  considered  in  Connecticut.  The  first 
case  upon  the  subject  decided  in  this  country  was  Burrows  v.  Pixley,  1 
Root  3t)2.  This  was  an  action  on  the  case  for  injuries  resulting  from 
a  dam  thrown  across  a  navigable  river,  whereby  the  plaintiff  who  owned 
a  store,  farm,  and  stip  yard  above  was  cut  off  from  navigation  to  the  sea. 
It  was  averred  that  this  was  **to  the  nuisance  and  great  detriment  of  the 
plaintitl  in  his  trade,  navigation,  and  husbandry.'*  This  was  held  a 
sufficient  statement  of  particular  injury. 

There  are  later  cases  in  Connecticut  which,  at  first  view,  seem  incon- 
sistent with  this.  Perhaps,  however,  they  can  be  reconciled  by  recurr- 
ing to  the  ground  on  which  Iveson  v.  Moore,  supra,  was  ultimately 
decided,  viz.:  that  the  plaintiff  was  engaged  in  lawful  trade,  and  that 
the  river  was  his  only  practicable  way,  the  obstruction  to  which  must  be 
taken  to  have  caused  actual  loss  of  profits.  This  view  seems  to  have 
distinguished  the  injuries  in  Rose  v.  Miles,  Spencer  v.  London  and 
Birmingham  Railwav,  Hughes  v.  Heiser,  supra,  and  to  have  been 
ecognized  in  the  Year  Book,  as  lorming  a  sufficient  distinction  from 
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iblic  iojury;  fortbe  loss  is  thus  limited  toa  comparatively  small  class. 
30  can  not  by  any  circuity  oi  movement  evade  it.  A  somewhat  similar 
gument  might  be  used  to  sustain  the  right  to  recover  the  loss  ot  profits 
a  store,  or  loss  of  rents  where  the  business  is  &xed  in  locality.  It  is 
It  the  trouble  and  delay  of  avoiding  a  nuisance,  for  which  the  action 
given,  but  here  there  is  none;  the  party  in  such  case  can  not  avoid, 
it  must  suffer  the  contact.  The  injury,  therefore,  is  the  direct  result 
the  wrong,  and  one  which  the  wrongdoer  may  be  said  to  have  in  con- 
mplation.  The  loss,  though  consequential,  in  the  immediate  eUect  of 
e  nuisance,  not  remote. 

The  cases  to  which  we  reler  are  O'Brien  v.  Railroad  Co.,  17  CoDn. 
2;  Seeleyv.  Bishop,  19  Com.  136,  and  Wright  v.  Wright.  21  Conn.  329. 

Il  the  first,  the  court  denied  the  plaintiff's  application  for  an 
junction  to  restrain  the  defendants  from  obstructing  with  the  railroad 
e  navigation  ol  a  cove  or  arm  ol  the  sea  on  which  he  resided,  and 
bich  he  was  accustomed  to  navigate. 

In  the  second,  they  denied  that  a  right  of  action  existed  in  favor 
a  party  whose  customary  access  from  his  house  to  Other  land  owned 
'  him  by  the  waters  of  a  navigable  creek  had  been  destroyed  by  a  dam 
ected  by  the  defendant. 

The  case  Wright  v.  Wright,  supra,  the  same  principle,  as  does 
so  the  case  of  Law  v.  Knowllon,  26  Maine,  128.  But  in  Frink  vi 
awrence,  ^0  Conn.  117,  an  injunction  was  granted  to  restrain  the 
lilding  of  a  pier  which  would  cut  off  all  access  to  a  valuable  wharf  of 
e  plaintiU .  This  result  seems  to  recognize  the  distinction  we  have  just 
iggested,  though  theie  is  a  difference  between  the  travelers  and  ot 
rners  of  real  estate  as  to  what  constitutes  their  immediate  loss,  which 
ill  also  sustain  this  case,  and  as  to  which  we  have  more  to  say  berealter. 

Barr  v.  Stevens,  etc.,  1  Bibb,  292.  "If  a  man,"  says  JuflKC 
rimble,  "tell  trees  in  the  highway,  whereby  il  is  stopped  up  to  the 
inoyance  of  the  passengers,  it  is  a  nuisance  common  to  nil,  a  public 
lisance,  for  which  at  the  common  law  he  might  be  prosecuted  by  tbe 
imroonweallh  and  punished;  but  a  suit  against  him  could  not  be  main- 
ined  by  a  private  individual  who  had  only  sustained  the  injury  com- 
on  to  all,  of  being  turned  out  of  the  way;  but,  if  in  attempting  to 
de  over  the  trees  felled  in  the  road,  an  individual's  horse  should  be 
irown,  whereby  either  himself  or  his  horse  is  wounded,  he  can  main- 
in  an  action  for  this  special  damage.  The  reason  why  be  can  not 
ilbout  special  damage,  maintain  an  action  against  tbe  wrongdoer  is, 
lat  if  one  could  sue,  all  might,  which  would  be  ruinous." 

Baxter  v.  Winooski  Turnpike  Co  ,  22  Vt.  114,  was  an  action  on  the 
ise  for  damages  growing  out  of  the  foundrous  condition  ot  ihe  deleiid- 
it's  road.  The  plaintiff  was  a  farmer  residing  on  the  road,  and  alleged 
id  he  sustained  damage  in  not  being  able  to  travel  it  as  expeditiously 
id  carry  as  large  loads  as  he  might  otherwise  have  done,  and  in  not 
tempting  to  travel  it  at  particular  times  because  of  its  general  badness 
id  insu£Bciency.  //ir/if,  that  no  action  lay,  that  the  damages  stated 
ight  warrant  a  recovery.  The  subject  has  been  also  considered  in 
altimore  v.  Marriott,  9  Md.  160;  Runyon  v.  Bordine,  2  Green,  472; 
ity  of  Tallabasse  v.  Fortune.  3  Pla.  19;  Martin  v.  Bliss,  5  Black.  35; 
rovidence  v.  Clapp,  58  U.  S.,  (17  How.)  161;  Elliot  v.  Concord,  7 
oster.  204;  Mcl^uchlin  v.  Railroad  Co.,  5  Rich.  583;  Rochester 
'hiteLead  Co.  v.  Rochester,  3  Comst.  463;  Lloyd  v.  Mayor,  1  Selden, 
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3<j9.  It  has  been  decided  in  our  state  that  consequential  damages  may 
be  recovered  in  such  cases.  Little  Miami  R.  R.  Co.  v.  Naylor,  2  Ohio 
St.  235.  This  was  a  case  of  damage  to  trade  and  property  adjacent  to 
the  line  of  a  railroad  illegally  located. 

Ttiis  long  list  ot  cases  shows  the  difnculty  which  sometimes  arises 
in  applying  very  simple  rules  to  the  varied  concerns  of  life.  The  easiest 
and  best  mode  of  reconciling  them  is  to  endeavor  to  return  to  first 
principles. 

It  is  now  well  settled  that  the  tact  that  the  damages  are  not  direct 
bat  consequential  is  not  always  an  obstacle  to  a  recovery.  Originally 
this  was  much  controverted  in  England.  But  though  for  such  damages 
compensation  may  be  given,  they  must  be  near  and  not  remote  conse-' 
quences.  It  is  not  every  indirect  more  than  every  direct  injury  which 
is  the  foundation  of  an  action. 

But  it  has  been  claimed  that  every  direct  injury  will  warrant  an 
action,  and  to  that  extent  the  cases  of  Pierce  v.  Dart,  and  Pittsburg  v. 
Scott,  supra^  go.  The  theory  upon  which  they  are  lounded  is  that 
the  public  injury  is  only  the  breach  ol  the  theoretical  public  right  to 
have  always  kept  open,  which  lies  only  in  imagination  and  contempla- 
tion, and  that  any  interference,  no  matter  how  small  with  any  individ- 
uals actual  enjoyment  of  the  highwa}'  is  not  a  public  but  a  private 
injury. 

But  this  is  limiting  the  public  injury  far  too  closely.  Law  does  not 
concern  itself  with  abstract  rights,  except  in  their  relations  to  the  actual 
afiairs  of  men.  Damnum  absque  injuria  is  a  phase  as  old  as  the  common 
law,  and  is  a  suificient  answer  to  any  claim.  This  is  well  shown  by 
the  laws  of  our  own  state,  which  punish  the  obstructer  of  a  highway. 
It  is  not  merely  the  fact  of  obstruction  which  renders  him  liable,  nor 
the  violation  ol  the  abstract  right  for  which  he  is  held,  but  the  law 
requires  the  concrete  to  be  shown  also.  The  obstruction  must  be  proved 
to  be  to  the  ''hindrance  or  inconvenience  ot  persons  making  use  of  the 
highway."     Swan  Stat.  815. 

The  loss  to  the  community  is  not  merely  in  the  abstr&ct,  but  it 
includes  that  ordinary  inconvenience,  which  every  man  who  is  brought 
in  contract  with  the  nuisance  must  suffer.  Those  only  are  supposed  to 
have  received  private  injury  who  are  distinguished  in  suffering. 

To  hold  otherwise,  is  to  overlook  the  foundation  of  the  whole 
doctrine,  viz:  the  necessity  of  preventing  multiplicity  of  suits.  For  this 
is  itself,  a^  Chief  Justice  says.  **an  intolerable  evil,"  or,  in  Judge 
Trimble's  phrase,  it  would  be,  "ruinous."  The  rule,  lijce  the  statute 
ol  limitations,  is  a  measure  of  repose.  Lord  Coke  states  no  other  reason 
for  it.  These  are  his  own  words  (Co.  Litt.  56  a):  "But  here  is  to  be 
observed  a  diversity  between  a  private  way.  whereof  Littleton  here 
speaketh,  and  a  common  way.  For  if  the  way  be  a  common  way,  if  any 
man  be  disturbed  to  go  that  way,  or  it  a  ditch  be  made  over  athwart  the 
way,  so  as  he  can  not  go,  yet  he  shall  not  have  an  action  upon  his  case; 
md  this  the  law  provided  for  avoiding  of  multiplicity  of  suits  ^  for  if  any 
one  man  might  have  an  action,  all  men  might  have  the  like." 

Now,  this  seems  to  be  precisely  the  case  at  bar  in  the  aspect  we  are 
now  considering.  A  ditch  has  not  been  made  "overthwart  the  way," 
but  what  amounts  to  the  same  thing,  the  way  has  become  foundrous,  ''so 
as  the  plaintiff  can  not  go."     Lord  Coke's  conclusion  is,  *'he  shall  not 
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lave  an  action  upon  bis  case;  and  this  the  law  provides  lor  avoiding  of 
nultiplicity  ol  suit." 

For  if  the  plaintiffs  may  recover,  no  one  whose  bu:iines5  calls  him 
tpon  Viue  street  can  be  denied  an  action.  The  individnal  who  has  need 
:o  use  the  street  but  once  may  suHer;  it  is  true,  much  less  than  the 
ilaintiffs,  but  the  difference  is  only  in  degree;  and  a  large  number ot 
citizens  must,  and  he  may  suffer  more. 

For  it  will  be  remembered  that  the  business  of  an  omnibus  plying 
jetween  a  city  and  its  suburbs  is  mainly  at  the  terminus  and  places  near 
;hem.  The  custom  derived  from  the  residents  of  any  particular  square 
>r  streets  of  the  line  is  comparatively  small,  and  when  the  carriages 
ire  diverted  from  their  usual  route,  a  short  walk  will  bring  a  passenger 
:o  them.  On  the  other  hand,  there  are  numerous  occupations  which 
ind  permanent  custom  from  house  to  hoise,  through  the  streets  of  a 
;ity.  Thus  the  argument  in  favor  ol  the  right  ol  the  plaintitls  to  sue, 
ipplies  with  lar  greater  force  to  every  owner  of  a  milk,  ice,  or  beer 
A'agoD,  to  bakers,  and  dealers  in  coal  and  charcoal.  These  have  the 
regular  customers  in  which  daily  supply  they  find  ptotit. 

Another  large  class  of  citizens,  who  might  sue  with  as  much  pro- 
priety as  the  plaintifls,  are  the  owners  of  drays  and  express  wagons 
employed  in  the  neighorhood  of  a  street  which  may  be  allowed  to 
become  foundrous.  If  obliged  to  take  a  circuitous  route,  they  are  as 
nuch  Cin  kind,  perhaps,  not  always  to  the  same  extent)  impeded  and 
inconvenienced  in  the  lawful  prosecution  of  their  business  as  the  plain- 
:ifls.  Indeed,  cases  can  easily  be  conceived  where  a  far  greater  injary 
vould  ensue.  As'  if  a  square  in  the  business  portion  of  a  city  should 
lecome  impassable. 

The  right  to  recover  lor  such  ordinary  delay  and  inconvenience  as 
^very  traveler  upon  the  road  is  put  to.  in  consequence  ot  the  nuisance, 
lues  not,  in  our  judgment,  exist  on  behalf  of  an  individual.  But  it  it 
lid,  the  plaintiffs  are  not  necessarily  entitled  to  judgment  in  the  case, 
or  in  the  part  of  the  case  we  are  now  examining,  they  aver  no  other 
loss  than  ot  custom.  They  say  they  were  forced  to  abandon  their 
:ustom-route,  and  seek  their  termini  by  oiAer — they  do  not  say  by 
longer  routes. 

If  Pierce  v.  Dart,  and  Pittsburg  v.  Scott,  supra,  be  law,  it  does  not 
oUow  that  in  such  cases  there  can  be  a  recovery  beyond  the  proximate 
consequence  of  the  nuisance.  In  both  these  cases  the  courts  deciding 
:hem,  treat  the  damages  as  limited  to  the  value  of  the  immediate  outlay 
}f  time  and  labor.  So  in  Hart  v.  Basselt,  the  additional  labor  of  the  serT- 
ints  and  cattle  of  the  plaintifl,  in  going  a  longer  and  more  circuitous 
-oute,  was  treated  as  the  measure  of  damages. 

In  a  case  ot  nuisance,  Dayton  v.  Pease.  4  Ohio  St.  80,  100,  the 
:ourt  say,  "the  damages  to  be  recovered  against  the  corporation  must 
■)e  the  immediate,  natural  and  necessary  result  of  the  negligence  or 
want  of  skill  complained  ol." 

In  a  somewhat  similar  case,  Cincinnati  v.  Evans,  5  Ohio  St.  594, 
j03,  the  rule  is  stated  in  these  terms.  The  recovery,  say  the  court,  is 
imited  in  the  absence  of  fraud  or  malice  "to  the  natural  and  proximate 
Mnseqnences  ot  the  illegal  act.  These,  it  is  fairly  presumed,  the  party 
committing  the  injury,  in  good  faith,  or  under  a  claim  of  right,  may 
ioresee,  and  expects  to  compensate,  should  he  be  found  in  the  wrong. 
But  the  principle  necessarily  excludes  all  those  consequences  of  the  act 
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which  are  remote  and  direct,  and  all  investigation  of  losses  which  are 
purely  speculative."  And  such  was  held  to  be  the  character  of  the  loss  of 
the  profits  of  trade,  while  the  plaintiff's  store  was  closed  in  consequence 
of  the  city's  having,  without  right,  and  with  a  strong  hand,  taken  posses- 
sion and  cut  off  the  front  ol  his  store  for  the  purpose  of  widening  the  street. 
Upon  the  same  principle,  the  Supieme  Court  of  Vermont,  in  Baxter 
v.  Winooski  Turnpike  Co.,  sufyra^  refused  to  allow  damages  resulting 
from  the  plaintiDs  not  using  the  road  at  all,  on  account  of  its  bad  con- 
dition, for  they  were  purely  hypothetical. 

Whether  the  loss  of  profits  is  a  proximate  or  remote  consequence 
of  a  public  nuisance,  depends  upon  circumstances.  Where  a  trade  is 
carried  on  in  a  fixed  locality,  he  who  establishes  or  permits  a  nuisance 
in  the  neighborhood,  may  be  held  to  have  contemplated  this  species  of 
injury,  and  it  is,  perhaps,  no  more  than  right  that  he  should  answer  for 
It.  The  houses  on  a  business  street  are  intended  primarily  for  trade, 
and  the  loss  ot  their  use  for  this  purpose  is  an  immediate  consequence 
of  an  obstruction  to  the  street.  The  owner  or  occupant  has  the  right  to 
the  Iree  use  ot  the  street  for  access  to  them. 

Bat  the  traveler  in  the  highway  occupies  a  diDerent  position.  His 
right  is  to  the  use  of  the  street  for  travel.  His  traflSc  is  incidental  to 
his  right  of  passage  merely.  And  he  may  or  he  may  not  sutler  injury 
from  an  obstruction.  Therefore,  the  wrongdoer  has  not  the  loss  of  his 
traffic  in  contemplation,  and  is  not  bound  to  make  it  good,  but  only  the 
immediate  loss,  the  risk  ot  which  he  takes. 

The  owner  of  adjacent  real  property  can  not  avoid  the  loss.  The 
traveler  may.  Hence  a  distinction  has  grown  up,  which  is  well  stated 
in  Wetmore  v.  Story,  22  Barb.  414.  This  was  a  bill  to  enjoin  the  con- 
struction of  the  Ninth  Avenue  Railroad  through  Greenwich  street,  in 
New  York  city,  filed  by  an  owner  of  adjacent  property.  The  court 
tound  sufficient  special  damage  to  sustain  the  action  in  the  certainty  of 
injury.  Mr.  Justice  Strong,  in  declining  the  case,  said  that  the  owners 
of  real  estate  abutting  on  the  street  might  maintain  a  bill  to  enjoin, 
because  it  was  certain  that  they  would  sustain  special  injury  by  the 
obstruction  to  their  stores,  but  a  traveler  could  not  because  he  appre- 
hended danger,  even  it  it  were  imminent,  as  where  a  ditch  is  dug  in  the 
highway  near  one's  house.  There  it  would  be  imminent^  not  certain^ 
and  it  would  be  one  which  he  would  share  with  the  traveling  public, 
and  would  extend  no  further  than  to  what  might  be  incurred  in  the  use 
ot  the  street  simply  as  a  passage,  and  the  greater  probability  or  extent 
of  the  apprehended  injury  by  reason  of  propinquity,  would  not  change 
its  character  from  public  to  private. 

The  same  distinction  is  shown  by  the  case  of  Smith  v.  Boston,  supra. 
There  it  was  held  that  loss  of  tenants  would  constitute  special  damage, 
for  which  a  recovery  might  be  had,  if  the  nuisance  consisted  in  the  ob- 
struction of  the  street  on  which  the  plaintiff's  land  abutted,  but  not  where 
a  neig;hboring  street  was  closed.  For,  in  respect  of  the  former,  the 
plaimifl  has  a  peculiar  private  right  growing  out  ot  his  ownership  ot 
abutting  land;  a  right  to  leave  the  street  open,  so  that  there  may  be 
access  to  the  realty.  And  if  it  is  not  open  that  access  is  destroyed,  and 
loss  of  rent  or  trade  is  the  immediate  consequence.  But  in  respect  of 
the  latter,  his  right  does  not  grow  out  of  his  realty,  but  is  that  of  a 
traveler  or  passer  merely.  And  the  law,  therelore,  does  not  inquire  into 
his  losses  as  properly  owner,  but  only  as  traveler. 
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The  dislinctiOD  is  between  injuries  to  those  rights  which  are  pri- 
mary, and  those  which  are  incidental  merely.  The  property  holder's 
right  to  free  access  to  or  from  his  store  is  a  primary  right ;  the  traveler's 
right  to  free  passage  is  similar.  The  consequences  resulting  to  the 
one  may  consist  directly  and  immediately  in  loss  of  protits;  to  the 
other,  the  direct  and  immediate  damage  does  not  extend  beyond  a  loss 
of  time  and  convenience.     The  loss  of  trade  is  remote  and  incidental 

A  physiciab,  hurrying  to  a  patient,  meets  an  unexpected  obstacle  in 
the  shape  of  a  public  nuisance  obstructing  the  street.  He  seeks  his 
terminus  by  a  circuitous  route,  and  finds  himself  a  few  minutes  loo 
late;  his  place  has  been  taken  at  the  bedside  by  a  rival,  and  he  has  lost 
valuable  practice.  Was  it  ever  in  the  contemplation  of  the  law  that 
recovery  should  be  permitted  in  such  a  case  ? 

Lord  Holt  puts  this  well  in  Pain  v.  Patrick,  f»^ii.  "If  a  high- 
way is  so  stopped  that  a  man  is  delayed  in  his  journey  a  little  while,  or 
some  important  aSair  neglected,  this  is  not  such  a  special  damage  for 
which  an  action  on  the  case  will  he." 

For  the  attending  to  the  important  aSair  is  not,  in  legal  contem- 
plation, with  reference  to  use  of  the  street,  the  principal  but  only 
the  incidental  business  of  the  individual.  It  may  be  the  case  o(  bis 
using  the  street,  but  it  is  the  use  itiielf  ol  the  street  that  the  injury  here 
effects,  not  the  reason  for  its  use.  otherwise  the  value  of  the  use, 
instead  of  being  fixed  or  certain,  depends  upon  the  reason  for  use,  and 
varies  with  the  circumstances  ol  ea^A  passer,  and  the  question  in  each 
case  would  be,  not  how  much  time  was  lost,  or  how  much  expense 
incurred,  but  what  occasion  had  the  plaintiH  to  use  the  street  at  all? 
and  it  would  be  a  good  defense  to  show  that  he  wai  improperly  or  nn- 
profitably  employed,  if  such  were  the  rule. 

.  Nor  does  it  effect  the  result  that  the  trade  injured  is  one  habitually 
carried  on  in  the  street.  Frequency  of  contract  With  a  nuisance  can  not 
make  toat  special  damage  which  is  not  in  the  single  instance.  The 
principle  which  governs  both  cases  is  the  same.  He  who  once  loses  a 
large  sum  by  being  delayed  from  a  profitable  appointment,  is  as  much 
entitled  to  recover  as  one  who  often  loses  small  sums  by  being  unable 
to  reach  his  customers. 

It  may  perhaps  be  said  that  a  licensed  omnibus  route  is  a  shop  in 
the  street,  permitted  by  public  authority,  certain  to  be  injured  by  such 
a  nuisance,  which  the  wrongdoer  must  have  in  mind,  and  the  risks  of 
injury  to  which  he  takes.  As  lar  as  this  aigr.ment  looks  to  the  license 
for  support,  it  is  not  tenable,  simply  because  as  there  is  no  power  in  the 
charter  to  license  routes  as  such,  the  omnibus  has  no  higher  or  greater 
privilege  in  the  street  than  any  other  carriage.  And  this  privilege,  as 
already  stated,  is  primarilv  to  pass  and  repiss  the  immediate  injury  to 
which  from  an  obstruction  is  delay,  and  incidentally  to  trade  (so  far  as 
this  trade  is  not  incompatible  with  the  tree  passage  ot  others  and  their 
incidental  right  to  trade),  the  proximate  injury  to  the  incidental  rigtil, 
or  the  remote  or  distant  injury  to  the  primary  right,  being  loss  ol  profit. 

For  these  reasons,  we  are  of  opinion  the  plaintiffs  are  not  entitled 
to  recover  lor  either  of  the  descriptions  of  special  damage  alleged.  The 
one  might  have  been  avoided.  The  other  is  a  remote  consequence  of 
the  injury.  The  demurrer  was  therefore  well  taken,  and  there  is  no 
error  in  the  record. 

Spbncbr  &  Storbr,  U-1  concurred. 

Judgment  aflSrmed. 
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CHATTELS— MECHANICS'  LIENS— MORTGAGES— JUDGMENTS.  ^^ 

[Special  Term,  June,  1869.] 

^Hazard  Powder  Co.  v.  Loomis  &  Campbbli,  et  al. 

1.  An  estate  lor  years,  created  by  a  ^ease  granting  a  privilege  of  purchase  in  fee,  is 
merely  a  chattel  interest. 

S.  Such  chattel  interest  becomes  subject  to  the  lien  of  a  judgment,  only  from  the 
time  of  levy  and  seizure  in  execution. 

8.  As  between  mechanic  liens  the  law  allows  no  priority ;  but  where  a  mortgage  or 
other  lien  takes  efiect  after  the  commencement  of  one  or  more  mechanic's 
liens,  but  before  the  commencement  of  others,  the  latter  must  be  postponed  to 
the  mortgage  lien. 

4.  Where  a  builder  or  material-man  has  begun  to  furnish  work  or  materials,  toward 

the  erection  or  repair  of  a  building,  without  any  agreement  as  to  the  amount 
of  material  or  duration  of  his  employment,  but  under  a  reasonable  expectation 
that  further  work  or  material  will  be  required  of  htm  to  finish  the  undertaking, 
and  he  is  afterward  called  upon,  from  time  to  time,  to  furnish  the  same  until 
the  building  is  completed,  he  is  entitled  to  his  lien,  as  though  acting  under  an 
original  contract  for  the  entire  labor  or  materials  so  furnished. 

5.  In  such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or  judgment  lien 

intervening  during  the  erection  of  the  bulding,  unless  he  had  actual  notice  of 
the  existence  of  such  mortgage  or  judgment. 

6.  Two  distinct  accounts  of  a  material-man  can  not  be  tacked  together  to  make  a 

continuous  account ;  the  lien  for  each  account  must  be  taken  within  the  four 
months  prescribed  by  the  statute. 

7.  Where  material  was  furnished  for  the  purpose  of  using  it  in  a  certain  btiilding 

the  lien  attaches  though  it  was  not  actually  used  in  the  building  specified. 

On  motion  to  distribute  the  proceeds  of  sale. 

In  this  case,  a  sale  of  mortgaged  premises  having  been  made,  and 
the  proceeds  in  part  applied  to  the  paytfient  of  costs,  and  of  the  plain- 
tifts'  claim,  a  surplus  remained  ot  some  f  1,850  to  be  distributed  among 
other  claimants. 

The  premises  sold  consisted  of  a  lot  of  land  with  the  improvements 
thereon,  on  tlie  south  side  oi  Third  street,  between  Race  and  Elm 
streets,  held  by  Loomis  &  Campbell,  under  a  lease  from  Nathaniel 
Wright,  dated  February  13,  1850,  lor  a  term  of  fourteen  years  from 
date,  at  an  annual  rent  of  $225,  with  the  privilege  of  removing  any 
improvements  made  thereon  during  the  term  by  the  lessees,  and  of  pur- 
chasing the  premises  in  fee,  by  the  payment  of  $8,333.33  within  the 
term.  In  April,  1856,  the  Eagle  Bank  of  Rochester  obtained  a  judgment 
against  Loomis  &  Campbell  tor  the  sum  ot  $1,181.54,  which  was  not 
levied  upon  the  premises. 

On  June  5,  1856,  Loomis,  in  whose  name  the  title  was  vested 
(though  tor  the  benefit  ot  Campbell  as  well),  executed  a  mortgage  in 
fa^ror  of  Elizabeth  Smith,  wife  of  one  of  the  defendants,  to  secure  the 
payment  of  three  notes  executed  by  Loomis  &  Campbell  in  her  ^avor, 

*  Cited  in  support  of  the  proposition  that  when  material  is  furnished  in  install- 
ments, and  the  contract  is  in  its  nature  entire,  a  mechanic's  lien  taken  out  after- 
the  last  installment  is  delivered  will  coyer  the  whole  of  the  materials  furnished. 
Carnegie  Bros.  v.  L.  &  H.  Ry.  Co.,  3  Dec.  345.  The  rule  that  two  distinct  accounts 
of  a  material-man  cannot  be  tacked  together  to  make  a  continuous  account,  was 
followed  in  Ives  v.  Holbrook,  9  Re.  98;  see  also  reversal  of  Ives  v.  Holbrook, 
44  Ohio  St  616. 
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tuouDtiDg  in  the  aggtegate  to  $S,087.1f>,  all  of  which  had  tnataredby 
le  3d  day  of  September  following.  This  mortgage  was  not  put  os 
jcord  until  November  7.  185t). 

Meanwhile,  Loomis  &  Campbell  commenced  an  improvement  on  the 
)t  by  the  erection  ot  a  nrine  house,  for  the  storage  and  sale  of  wines, 
quora,  etc. 

I.  The  stone  woik  and  materials  for  the  cellar  were  furnished  by 
I'm.  Stevenson,  under  a  verbal  agreement  made  with  Loomis  & 
ampbell  through  I,oomis.  It  was  commenced  on  September  25.  1856, 
n1  is  alleged  to  have  been  finished  on  April  lO,  1857.  On  April  II, 
fi57,  Stevenson  filed  an  attested  copy  of  his  account  with  the  recorder 
F  the  county,  for  the  purpose  of  taking  a  lien  upon  the  building  in 
tnount  ol  $529.39. 

II.  The  iron  work  and  materials  thereior  were  turnished  by  N- 
'.  Horton,  from  time  to  time,  as  they  were  ordered,  upon  a  running 
Mount,  commencing  September  28,  185fj,  and  ending  February  9,  1857. 
here  was  no  express  contract  between  the  parties  as  to  this  work.  But 
le  work  was  ordered  for  the  house  and  done  upon  it,  upon  an  under- 
anding  between  the  parties  trom  the  beginning  that  it  was  to  be  done 
>r  that  purpose.  On  April  17,  1857,  Horton  tiled  an  attested  cooy 
[  his  account,  amounting  to  J920.31,  with  the  recorder,  for  the  pnr- 
ose  of  taking  a  lien,  etc. 

III.  Lumber  was  turnished  for  the  building  by  Creighlon  &  Fair- 
lild,  Creighton  &  Dudley,  and  Robert  Creighton,  all  of  whom  were 
:presented  in  the  matter  by  Robert  Creighton  in  person.  Before  they 
>mmenced  the  delivery  of  any  lumber,  Creighton  was  called  upon  by 
[r.  McCullough  (who  was  superintendeiii  of  the  work,  and  authorized  to 
lake  engagements  tor  it),  and  by  Mr.  Loomis,  personally,  to  furnish 
imber  for  the  building,  and  agreed  to  supply  all  that  should  be  wanted, 
lyment  to  be  made  on  April  1,  1857.  In  the  making  ot  this  arrange- 
lent,  Creighton  was  spoken  to  personally  to  lurnish  the  lumber  no 
:gard  being  had  to  the  several  firms.  He  opened  three  accounts  with 
oomis  &  Campbell;  one  in  the  nameot  Creighton  &  Dudley,  one  in  the 
ime  of  Creighton  &  Fairchild,  and  one  in  his  individual  name.  This 
as  done  because  each  of  these  was  engaged  in  distinct  branches  of  the 
imher  business,  as  to  which  supplies  were  wanted. 

The  accounts  of  Creighton  &  Fairchild,  and  Creighton  &  Dudley, 
immenced  simultaneously  on  September  8,  1856;  that  of  Cieighton 
idividually  on  November  17,  l85t).  the  last  items  in  the  accounts  of 
ich  bearing  date  February  15,  1857. 

Creighton,  on  befaalt  ol  each  of  these  claimants,  filed  duty  attested 
)pies  of  their  accounts  with  the  recorder,  for  the  purpose  of  taking 
ens  in  their  behalf,  on  the  tjth  of  May,  1857. 

Creighton  &  Fairchild's  account  was<527.97:  Creighton  &  Dudley's 
f96..57;  and  Creighton's  individual  account,  8538.50;  total,  »l,4tj2.98. 

Mills  &  Hoadly,  for  plaintih. 

D.  Thew  Wright,  for  the  Eagle  Bank  of  Rochester. 

Johnston  &  Carrol,  for  Stevenson. 

Lincoln,  Smith  &  Warnock,  for  Elizabeth  Smith. 

Ben.  J.  Horton,  for  administrators  ol  Horton. 

Bates  &  Scarborough,  for  Creighton  et  al. 
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The  Eagle  Bank  of  Rochester  claims  to  have  the  first  lien  upon  the 
fund  by  virtue  of  its  judgment  rendered  in  April,  1856.  No  levy  was 
made  upon  the  premises  under  this  judgment,  and  the  claim  has  no 
other  foundation  than  the  mere  force  of  the  judgment.  Section  421 
[Sec.  5375,  Rev.  Stat.]  of  the  code  provides  *'that  the  lands  and  tenements 
of  the  debtor  within  the  county,  etc.,  shall  be  bound  lor  the  satisfaction 
thereof  from  the  first  day  of  the  term  at  which  judgment  is  rendered." 
Since  the  case,  Bisbee  v.  Hall,  3  Ohio,  449,  leases  for  years  (not 
perpetual)  have  been  regarded  as  chattels  merely,  liable  to  be  seized  and 
sold  on  execution  as  such,  not  as  lands  and  tenements,  within  the  above 
provision. 

By  Sec.  421  of  the  code,  it  is  provided  that  chattels  shall  be  bound 
from  the  time  when  seized  in  execution.  It  is  claimed,  however,  on  the 
part  of  the  Bank,  that  the  clause  in  this  lease,  securing  to  the  lessees  the 
privilege  of  purchase  within  the  term,  at  a  given  price,  alters  its 
character  in  this  respect,  and  renders  it  liable  only  to  be  taken  as  land. 
This  principle  does  not  per  se  alter  the  nature  ot  the  estate,  nor  enlarge 
the  interest  of  the  lessee.  It  is  not  a  contract  for  purchase,  by  which 
both  parties  are  bound,  but  a  mere  privilege  on  the  part  o(  the  lessee, 
creating  no  estate  or  interest  in  the  land,  until  availed  of  by  payment  or 
tender  oi  the  price. 

It  does,  not  present  a  case,  therefore,  analogous  to  that  of  a  con- 
tract of  purchase,  where  the  contemplated  purchaser  enters  into  posses- 
sion before  purchase  money  paid.  There,  the  possession  is  referred 
directly  to  the  contract,  and  is  supposed  to  be  co-extensive  with  the 
estate  to  be  acquired  under  the  contract.  There,  possessory  interest 
as  such,  represents  an  estate,  and,  it  sold  at  all,  must  be  sold  as  repre- 
sented by  the  contract — /.  ^.,  as  a  iee,  or  fgr  life,  or  lo''  years,  as  the 
contract  calls  for.  But  in  the  case  of  a  lease,  possession  is  taken,  solely 
wiih  regard  to  the  term  granted;  it  is  properly  referable  to  that  only, 
and  must  terminate  with  the  expiration  ot  the  term;  not  until  the 
privilege  of  purchase  is  complied  with,  can  the  tenant  claim  any  other 
or  greater  estate  than  that  granted  by  the  term,  and  consequently  his 
right  of  possession  is  no  greater  than  that  of  the  term  itself. 

The  cases,  therefore,  which  favor  the  doctrine,  that  a  possessory 
interest  in  lands,  accompanied  by  a  contract  of  purchase  in  fee,  may 
be  sold  on  execution  as  land,  and  so  as  to  convey  the  interest  under 
the  contract,  do  not  apply  to  a  possession  secured  for  a  term  ot  years 
certain,  and  no  longer. 

The  claim,  therefore,  of  the  Eagle  Bank  is  disallowed. 
1.  The  second  claim  to  be  considered,  is  that  of  Mrs.  Smith, 
tinder  her  mortgage.  It  bears  date  January  6,  and  as  against  Loomis 
&  Campbell  takes  efiect  from  delivery ;  but  as  to  other  incumbrancers, 
it  only  takes  eflect  from  the  date  of  its  record,  which  was  November 
7, 1856.  It  other  incumbrances  have  not  intervened  between  January 
and  November,  it  is  entitled  to  the  whole  oi  this  fund.  This  renders 
it  npcessary  to  consider  the  state  of  the  other  claims.  All  ot  which 
are  founded  upon  the  mechanics*  lien  law.  2  Curwen,  964  [Sees.  3184 
and  318*5,  Rev.  Stat.].  The  provisions  of  which  are  substantially  **that 
any  person  who  shall  perform  labor  or  furnish  materials,  etc.,  for  erect- 
ing or  repairing  any  house  or  other  building,  or  appurtenance,  by 
virtue  of  a  contract  or  agreement  with  the  owner  thereof,  shall  have 
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I   lien,  to  secure  the   same,  upon   such   bouse   or  other   baildiDg,  ot 
ippurteuance,  and  the  lot  of  land  on  which  the  same  shall  stand." 

2.  "That  any  person  entitled  to  such  lien  shall  malce  an  accoaat 
n  writing  of  the  itemsof  labor,  materials,  etc.,  furnished;  and  after 
naking  oath  thereto  within  four  months  from  the  time  of  pertorming 
luch  labor  or  lurnishing  such  materials,  shall  file  the  same  in  the 
recorder's  office,  etc.,  who  shall  record  the  same,  and  said  account  shall, 
rom  the  commencement  of  such  labor,  or  furnishing  such  materials, 
ind  lor  two  years  after  the  completion  of  such  labor,  or  fumishioK 
iuch  materials,  operate  as  a  lien  on  such  buildings,  etc.,  and  the  lots  on 
irbich  they  stand.  It  furnished  on  a  written  contract,  a  copy  of  such 
rontract  shall  be  filed  with  said  account." 

3.  That  such  lien  shall  not  "interfere  with  prior  dona  /^^  liens 
in  grounds  on  which  such  building  shall  be  erected,  it  a  tixture." 

In  theconstruclion  pnt  upon  this  law  by  the  Supreme  Court  in  the 
:flse  ot  Choteau  v.  Thompson.  2  Ohio.St.  114,  it  was  held,  that  although 
IS  to  other  parties,  liens  properly  taken  had  effect  from  the  commencement 
af  the  work,  etc.;  yet,  as  between  the  lienholders  themselves,  the  law 
allows  no  priority,  but  protects  all  alike.  As  a  consequence  of  this, 
(There  a  mortgaKe  or  other  lien  lakes  eflect  after  the  commencement  of 
ane  or  more  building  liens,  but  before  the  commencement  of  others,  the 
latter  must  be  postponed  to  the  mortgage,  etc.,  and  with  it  to  the  other 
building  liens,  while  the  former  only  are  required  to  submit  to  an  equal 
distributifin.  (lb.  129).  The  result  is,  thai  Robert  Creighton's  claim 
being  for  materials  wholly  furnished  after  Novera'  er  7,  (when  the  mort- 
gage of  Mrs,  Smith  went  into  full  efiect  by  the  record),  must  be  post- 
poned to  the  mortgage  and  the  other  claims,  in  distribution,  and  so 
nothing  is  left  lor  it. 

The  next  claim  we  propose  to  consider,  is  that  which  arises  upon 
the  account  of  N.  T.  Horton,  That  account  commences  on  September 
28,  185ti,  and  continues  by  items  closely  connected,  until  December  31, 
1856,  when  the  whole  amounted  to  t922.4l.  The  items  after  that  arc 
small,  extending  up  to  [February  9,  1857,  and  amounting  to  only  •16. 
The  balance  claimed  is  only  1920. Jll,  and  therelore  it  is  needless  to 
consider  of  these  latter  items.  Assuming  the  account  with  this  build- 
ing to  be  luUy  closed  by  December  31,  1851).  The  lien  taken  on  April 
17,  following,  was  within  the  four  months  allowed  by  law,  lor  the 
termination  of  the  account,  and  therelore  properly  chargeable  upon  the 
premises  from  September  28,  the  commencement  ot  his  account. 

It  is  claimed,  however,  on  the  part  of  Mrs.  Smith,  that  Horton's 
account  was  not  the  result  ot  any  express  contract  between  him  and 
Loomis  &  Campt>ell,  for  the  furnishing  ot  this  iron  work.  But  that  the 
work  was  furnished  from  time  to  time,  only  as  it  was  ordered  or  called 
for;  that  he  had  no  written  contr^cl  for  furnishing  this  work  and 
materials  lor  the  whole  building,  but  that  he  might  have  stopped  at 
any  time;  and  that,  therelore,  at  all  events,  all  work,  etc.,  furnished 
by  him  after  November  7,  must  be  regarded  as  furnished  upon  a  con- 
tract or  contracts  entered  into  after  that  date,  and  so  postponed  to  the 
mortgage.  And,  forasmuch  a?  the  account  was  not  filed  for  record 
within  lour  months  ot  the  last  item  prior  to  November  7,  it  was  not  filed 
within  the  time  prescribed  lor  taking  a  lien,  and  must,  therefore,  be 
wholly  rejected  as  against  the  mortgage.  This  view  ot  the  case 
depends  upon  one  or  two,  or  perhaps  three  hypotheses: 
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1.  Either  that  the  furnishing  of  work  upon  an  order,  does  not 
amount  to  a  contract  between  the  party  and  the  owner,  in  respect  to 
the  building  or  repairing  of  the  house:  or  2d.  That  every  item  fur- 
nished upjn  such  order  or  orders,  must  be  regarded  as  an  independent 
contract,  for  which  liens  must  be  separately  taken,  in  order  that  all  may 
be  protected;  or  3rd:  Where  a  party  is  under  no  engagement  to  furnish 
any  given  quantity  of  materials  or  labor,  but  such  only  as  may  be 
ordered,  or  such  only  as  he  may  choose,  any  materials  or  labor  furnished 
by  him,  in  pursuance  of  such  arrangement,  atter  an  incumbrance  has 
been  put  upcm  the  property,  of  which  he  has  no  actual,  but  construc- 
tive notice  (arising  Irom  the  mere  record  ot  the  mortgage),  are  fur- 
nished at  his  peril,  and  can  not  lasten  as  a  continuing  lien  upon  the 
property. 

The  first  ol  these  hypotheses  can  certainly  claim  but  little  consid- 
eration. All  that  the  law  requires  is  that  the  work,  etc.  should  be  iur- 
nished  under  a  contract  with  the  owner  for  the  building.  This  contract 
need  not  be  express,  it  may  be  implied  from  the  acts  ot  the  parties.  A 
*'taai  understanding  (say  the  court  in  Choteau  v.  Thompson,  supra),  may 
be  as  good  as  an  express  one. ''  Where  work  is  ordered  for  a  building, 
and  is  done  to  the  building,  the  law  raises  a  promise  to  pay  for  it,  and 
so  there  is  a  complete  contract  between  the  party  ordering  and  him  per- 
forming. 

The  second  hypothesis  is  equally  untenable,  as  applicable  to  the 
present  case.     Where  work,  distinct  in  its  nature,  is  performed  at  difier- 
ent  times,  the  law  supposes  it  performed  under  distinct  engagements,  as 
where  the  work  at  one  time  is  for  building,  and  at  another  for  repairing. 
So,  where  two  distinct  contracts  are  in  fact  made,  as  (in  a  case  like  this) 
distinct  contracts  for  different  parts  of  the  work,  the  work  done  under 
each  contract  must  be  considered  as  entire  of  itself.     But  when  work, 
etc.  is  done  or  furnished,  all  going  to  the  san^e  general  purpose,  as  the 
building  of  a  house,  or  any  of  its  parts,  though  such  work,  etc.,  be 
ordered  and  done,  at  different  times,  yet,  if  the  several  parts  form  an 
entire  whole,  or  are  so  connected  together  as  to  show  that  the  parties 
had  it  in  contemolation  that  the  whole  should  form  but  one,  and  not 
distinct  matters  ot  settlement,  the  whole  account  must  be  treated  as 
a  unit,  or  as  being  but  a  single  contract.     And  this  I  understand  tu  be 
the  doctrine  laid  down  in  the  fifth  proposition  ot  the  Choteau  case, 
already  quoted  in  Choteau  v.  Thompson,  supra.     Now  il  clearly  appears 
here,  that  although  Horton  made  no  express  contract  to    turnish  all 
the  material  and  workmanship  that  might  be  required  in  his  line  lor 
the  building  of  this  house,  yet  that,  such  as  was  ordered  and  furnished 
from  time  to  time,   was  so  furnished  on   an  understanding  between 
the   parties,  that  the  whole,    when    finished,    should    constitute    but 
one   job,   or    furnish    matter  for   biit   one   settlement,    and   not  that 
each  item  was  to  be  settled    for  separately.     Horton   knew   that  the 
house   was    being     built,    that    as    each    item     was    finished,    more 
would  be  wanted  until   the  building  was  completed;  items  were  fur- 
nished trom  day  to  day  and  from  week  to  week  in  small  sums,  separately 
considered,  but  in  three  months  amounting  in  all  to  9900.     It  never 
would  have  entered  into  the  mind  ot  either  party  (or  of  the  superin- 
tendent, Mr.  McCullough),  that  all  these  items  were  furnished  under 
distinct  and  independent  contracts. 

3.    The  third  hypothesis  is,  perhaps,  more  di£5cult  to  dispose  of. 

22  Did. 
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The  law  provides  that  when  work  is  done,  etc.,  under  a  coDtract 
with  the  owner,  the  party  performing  such  work,  etc.,  shall  have  a  lien 
apon  the  building,  etc.,  and  lot  on  which  the  same  is  erected  from  ihe 
commencement  of  the  work,  etc.  So  that  when  the  work  is  once  com- 
menced, the  lien  attaches  tor  all  further  work  done  under  the  contract, 
as  from  the  beginuiog  thereof.  But  the  law  also  declares,  that  such 
aliens  shall  not  interlere  with  prior  bona  fide  liens.  If  the  work  be  done 
under  a  contract  which  is  entire,  i.  e.,  under  a  contract  'or  the  per- 
formance ot  the  whole  work,  it  would  seem  to  be  plain  that  when  the 
wpik  is  once  commenced,  the  lien  has  in  like  manner  attached  upon  the 
property  for  the  whole  amount  ol  materials  or  labor  to  be  furnished; 
ol  which  a  subsequent  incumbrancer  is  bound  to  take  notice,  and  he 
can  not  interrupt  the  contract,  or  intercept  the  lien  by  interposing  such 
incumbrance,  between  the  beginning  and  termination  of  the  work.  In 
such  case  the  incumbrance  mast  be  postponed  to  the  lien  for  the  entire 
work,  etc.  The  lien  may  be  said  to  enter  into  and  become  part  of  the 
contract  itself  as  though  the  owner  had  said  to  the  builder:  "If  you 
will  perform  this  work  or  furnish  these  materials,  you  shall  have  a  tieo 
upon  the  piemises  lor  alt  you  may  do  or  lurnish,  to  take  effect  from  the 
commencement  of  your  undertaking;"  of  which  contract  the  subse- 
quent incumbrancer  having  notice  can  not  complain  that  any  rights  of 
bis  are  violated  by  its  full  performance. 

When  there  is  no  obligation  on  the  part  of  the  contractor  to  lurnisli 
any  given  amount  of  labor  or  material,  and  he  may  cease  to  supply  the 
same  at  any  time,  without  any  breach  ot  obligation,  the  case  at  least  is 
so  far  diOerent,  as  that  a  third  party,  obtaining  a  lien  upon  the  prem- 
ises, can  not  be  said  to  interpose  betf^een  the  contractor  and  owner,  nor 
to  intercept  any  rights  which  the  former  may  be  supposed  to  have  had 
to  proceed  further  with  the  building.  In  sut^  case,  possibly  an  incum- 
brancer might  interfere,  to  prevent  further  advances  ot  labor  and  mate- 
rials, to  his  prejudice;  unless  by  so  stopping  the  work  other  contractors 
are  interfered  with.  Upon  this  point,  however,  I  am  not  called  upon  to 
express  any  opinion,  and  do  not  desire  to.  The  real  question  is,  where 
a  builder  or  material  man  has  begun  lo  furnish  work  or  material  toward 
the  erection  or  repair  of  a  building,  under  a  reasonable  expectation  that 
more  will  be  required  to  finish  the  undertaking,  and  is  from  time  to  time 
supplying  the  same,  can  a  third  party,  acquiring  or  perfecting  a  lifo, 
intercept  his,  for  the  whole  amount  ot  labor  or  materials  subsequently 
furnished,  without  actual  notice,  or  its  equivalent,  ol  his  claim  ?  Is  the 
mere  recording  of  a  mortgage  or  obtaining  judgment  such  an  equivalent  ? 
It  seems  to  me  not.  The  law  as  to  such  a  contractor  is  equally 
efficient  for  protection  in  his  just  rights,  as  to  one  who  contracts  for 
the  entire  work,  i.  e.,  when  incorporated  with  the  contract,  it  is  as 
though  it  had  been  said,  by  the  owner  to  the  builder:  "You  shall  have 
a  lien  upon  the  premises  tor  your  work  this  day  begun,  and  such  as 
in  continuation  thereol,  yon  may  hereafter  perform  upon  the  building." 
As  the  builder  progresses  with  bis  work  from  day  to  day  and  from  week 
to  week,  it  is  not  to  be  expected,  nor  does  good  laith  require  him,  as 
steadily,  to  search  the  records  of  the  county  to  ascertain  if,  perchance, 
any  judgment  or  mortgage  has  been  quietly  placed  there.  The  per- 
formance of  such  a  duty  would  be  pri.ctically  impossible.  On  the  otbei 
hand,  while  a  building  is  In  progress  ol  erection  or  repair,  a  party 
taking  an  incumbrance  is  put  upon  his  guard,  he  knows  or  is  presumed 
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to  know  that  labor  and  material  are  engaged,  that  the  laborers  and 
material  men  are  acting  upon  an  expectation  of  securing  their  just 
reward,  by  taking  a  lien  therefor,  upon  the  building  when  completed; 
allowing  them  to  act  upon  such  supposition,  without  notice  ot  his 
interlering  claim,  or  putting  them  upon  guard,  knowing  or  believing 
that  his  own  security  is  improved  by  the  improvement  made;  it  is  not 
too  much  to  say,  that  in  consideration  of  such  belief,  he  consents  that 
the  expectations  raised  by  his  silence  shall  be  realized,  not  that  it  must 
operate  as  a  fraud  to  defeat  them.  Such  is  the  principle  ol  equit}*  in 
analogous  cases,  and  I  do  not  see  why  it  should  not  be  applied  to  this. 

I  conclude,  therefore,  that  the  work  done  by  Horton  on  this  build- 
ing was  dune  on  a  continuing  contract,  commencing  on  September  28, 
1856.     That  it  operates  as  a  lien  from  that  date  for  the  whole  sum  due, 
and  that  such  lien  is  not  cut  oil,  or  in  any  wise  intercepted  by   the 
recording  of  Mrs,  Smith's  mortgage  on  the  7th  of  November,  lollowing. 

The  next  claim  I  propose  to  consider  is  that  ot  William  Stevenson, 
for  stone  work  done  upon  the  building.  It  appears  that  Stevenson  filed 
an  attested  copy  of  his  account  with  the  recorder,  on  April  11,  1857. 
In  the  affidavit,  annexed  to  the  account  for  the  purpose  of  verifying  it, 
it  is  stated^  that  a&ant  began  to  do  the  work  and  furnish  materials 
about  September  25,'185t),  and  finished  the  same  on  April  10,  1857. 
The  account  itsell  does  not  show  any  dates  whatever,  except  as 
lollows;  opposite  to  the  first  item,  is  put  the  year,  thus: 

185t>.         To  485  perch  stone  work,  etc.,  @  $2.00  '    $970  00 

To   lit)  feet  arching,  @  .37i  43  50 
[And  so  on,  including  deductions  until 

balance  is  struck  as  follows:]  950  68 

Nov.  19.         By  cash  paid  on  the  above  509  74 


Balance  S440  94 

Then  the  account  proceeds: 

To  35^  perch  for  area  wall  on  Union 

street,  @  $2.00  per  perch 
To  2  arches 

paving  west  yard 


( » 


Deduct,  etc.,  (total) 

Balance  brought  over 

1857.        To  masons,  4  days,  @  $1.75 
**  labor,  2^  days 
'*  stone 

**  gravel.  3  loads,  50  cents 
**  hauling  dirt 

**  6  loads  sand  in  old  account 
"7     *•  stone     **     *' 

Balance  due  $529  39 


$71  00 
3  00 
6  00 

$520  94 
11  20 

$509  74 

7  00 
2  60 
2  50 

1  50 
75 

2  40 

3  00 
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The  account  itself  does  not  show  the  date  when  any  part  ol  this 
wotk  was  finished,  except  that  the  work  on  the  cellar  was  performed  br 
the  19th  ol  November,  1856,  and  the  balance  due  upon  it  ascertained. 
The  next  items  in  the  aci;ount  relate  to  the  area  and  yard,  they  amount 
to  S80.00  and  so  far  as  the  account  shows  anything  were  done  and 
finished  in  1856.  For  they  are  added  to  the  old  balance  and  a  nev 
balance  is  struck  amounting  to  S5U9.74.  Then  the  account  begins 
alresh  as  follows: 

1857.         To  masoas,  4  days,  etc.,  etc. 

Balance  due  $529  39 

The  account  being  thus  uncertain,  the  claimant  exhibited  prool  as 
to  the  time  ^hen  the  various  items  of  work  were  done,  and  of  the  con- 
tract under  which  the  same  was  dsne. 

It  is  clearly  in  evidence  that  the  first  part  of  the  account,  up  to  the 
date,  November  19,  related  to  work  done  upon  the  cellar  walls.  The 
second  part  of  the  account,  up  to  the  date,  1857.  to  the  area  on  Unioo 
street  and  pavement  in  ttie  yard;  the  third  part,  to  the  front  pavement 
and  curbing,  and  some  fixing  up  ol  area. 

The  contract  between  Stevenson  and  Loomis  &  Campbell,  as  testi- 
fied to  by  Stevenson,  was,  that  he  was  to  do  all  the  stone  work  required 
about  the  building,  payable  one-half  cash,  and  for  the  balance  he  was 
to  take  their  notes;  of  course,  notes  could  not  be  required  until  the 
work  was  finished.  This  contract,  he  says,  was  made  in  Ihe  presence  of 
McCullough  and  Loomis  both;  McCullough  testifies  that  the  only  con- 
tract with  Stevenson  was,  that  he  was  to  do  the  cellar  work,  and  work 
on  the  area  upon  Union  street,  at  82.  Ol)  per  perch;  Loomis  testifies  to 
the  same  thing;  Campbell  testifies  that  Stevenson's  contract  was  con- 
sidered finished  and  settled  lor  in  January,  and  that  he  solicited  the 
job  in  April  to  sive  his  right  to  alien.  The  clerk  of  Loomis  and 
Campbell,  says  that  Stevenson's  work  was  considered  finished 
and  settled  lor.  The  claimant's  own  account  shows  that  the 
balance  was  ascertained  before  the  last  items  of  woik  were  done,  and 
notes  were  given  by  Loomis  and  Campbell  lo  Stevenson  for  the  exact 
amount  due  to  Stevenson  at  that  time — a  thing  that  could  not  have 
been,  unless  the  work  had  been  so  far  done  as  td  admit  of  measure- 
ment— and  the  proof  is,  that  it  was  measured.  All  that  remained  to 
be  done  was  a  little  pointing  up,  which  oc  upied  a  day  and  a  half  in  the 
spring.  The  subsequent  work  was  nol  done  by  the  piece,  nor  by  the 
perch,  as  was  that  rJone  in  the  tall  and  winter;  it  was  done  by  the  day, 
and  so  charged.  The  testimony  is  overwhelming,  notwithstanding 
Stevenson  says  he  was  to  do  all  the  work  required;  that  his  contract 
was  closed  and  settled  for  before  the  spring  work  was  done,  and  that  the 
latter  was  done  under  a  new  engagement,  having  no  connection  with 
the  original  one.  and,  so  far  as  he  was  concerned,  was  performed  to 
enable  him  to  fasten  it  upon  the  old  account  and  save  the  lien  for  both; 
hence,  the  notes  were  asked  to  be  returned,  the  settlement  opened  up, 
and  a  new  account  made  out  from  the  beginning,  as  a  unit.  In  my 
opinion,  there  was  no  -such  connection  between  these  accounts,  as  to 
authorize  a  lien  to  be  taken  for  the  whole.  In  other  ivords,  the  account 
is  not  entire,  but  several;  and  can  not  properly  be  treated  as  a  continn- 
ing  running  account. 

Now,  the  weight  of  testimony  shows  that  in  lact  nothing  remained 
to  be  done  ol  the  original  job,  other  than  pointing  up— and  even  by  the 
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claimant's  testimony,  nothing  but  the  pointing  up  ot  the  cellar,  and 
some  refilling  of  area,  to  accommodate  the  new  pavement,  which  was 
laid  down  in  boards  originally,  remained  to  be  done. 

All  this  work  had  been  settled  for  in  January.     It  had  been  settled 
for  as  complete,  on  January  12.     After  its  acceptance,  by  Loomis  & 
Campbell,  the  claimant,  to  be  entitled  to  his  lien,  should  have  taken  it 
then,  although  the  work,  as  to  some  minor  details,  might  not  have 
been  finished.  It  should  not  lie  in  the  power  of  a  worknian  to  leave  some 
insignificant  part  of  his  work  incomplete,  with  a  view  to  subsequently 
finishing  it  up,  and  extending  his  lien  beyond  the  time  allowed  by  law. 
The  time  of  the  finishing  up  Df  a  piece  of  work,  must  be  the  time  for 
which  a  claimant's  right  to  a  settlement  is  complete.     Here  the  parties 
have  fixed  that  by  the  settlement  itself,  an4  although  something  may 
bave  remained  to  be  done  on  the  part  of  the  claimant,  it  would  not 
extend  the  time  lor  taking  his  lien.     All  the  work  thus  included  in  the 
settlement,  must  be  considered  for  the  purposes  of  the  lien,  as  finished, 
but  from  what  time  ?  Certainly  from  the  time  of  its  acceptance.     These 
bills  had  been  made  out  in  December;  no  objection  had  been  made  to 
them.     As  to  the  first,  in  which  the  pointing  occurs,  it  had  been  made 
out  and  accepted  in  November,  and  the  balance  carried  to  the  ciedit 
ot  Stevenson  in  the  books;  as  to  the  area  bill,  it  had  been  made   out  in 
December,  and  I  am  satisfied  that  that  work  was  finished  by  December  1. 
This  lien  must,  therefore,  be  postponed. 
Next  as  to  Creighton  &  Fairchild,  and  Creighton  &  Dudley. 
It  is  certainly    shown   in  evidence   that   the  contract   made  with 
Creighton  was  to  supply  Loomis  &  Campbell  with  lumber  for  the  entire 
building.     The  prices  were  agreed  upon  at  the  beginning;  Mr.  Camp- 
bell having  handed  the  bill  to  Fairchild,  at  the  Columbia  yard,  who 
fixed  upon  prices,  and  then  referred  Mr.  Campbell  to   Creighton,  who 
finally  made  the  contract. 

It  is  claimed  on  the  part  of  the  mortgagee,  that  lyoomis  &  Camp- 
bell had  no  contract  whatever  with  Creighton  &  Dudley  or  Creighton 
&  Fairchild,  their  engagements  being  made  solely  with  Creighton. 

Now  there  is  no  doubt,  that  Creighton  might  have  made  out  in  his 
ovm  individual  name  a  bill  oi  all  the  lumber,  etc.  furnished  to  Loomis  & 
Cambell,  and  it  would  have  been  better  lor  him  had  he  done  so.  In 
that  case,  he  might  have  had  a  lien  for  all  the  lumber.  Since  that  fur- 
Dished  on  January  18.  is  shown  to  have  been  furnished  on  the  wine 
bouse  and  from  that  date  to  the  time  of  filing  his  account,  is  less  than 
four  months.  So  also  all  the  items  ot  his  individual  account,  being 
coQuected  with  the  other  accounts,  would  have  gone  back  to  September 
8,  and  so  saved  the  whole.  But  he  did  not  choose  to  take  that  course. 
He  treated  the  accounts  as  separate   and  they  were  so  charged. 

There  is  no  occasion  to  say,  that  there  was  no  agreement  between 
Loomis  &  Campbell  and  Creighton  &  Fairchild,  and  Creighton  &, 
Dudley.  The  accounts  were  made  out  in  that  way,  and  rendered  to 
Loomis  &  Campbell  and  acceded  to  by  them.  This  is  sufficient  ratifi- 
cation of  Creighton's  doings.  Loomis  &  Campbell  by  settlement  are 
estopped  from  denying  the  severalty  of  the  contracts  and  no  one  else 
can  interfere,  especially  since  by  so  doing,  no  harm  is  occasioned  to 
other  parlies,  but,  as  it  re.«ults,  a  benefit. 

The  question  remaining,  then,  is,  was  the  lumber  furnished  on 
February   13,  by  Creighton  &  Dudley,  and  Creightoii  &  Fairchild,  fur- 
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ntsbed  oa  account  of  the  wine  house,  and  il  so,  wa'^  it  furnished  on  tbe 
original  contract,  or  was  that  contract  at  an  end,  and  this  lurnished  on 
a  new  contract. 

This  case  differs  trom  Stevenson's  in  this,  that  there  was  no  settle- 
ment between  the  parties,  op  anything;  to  show  that  Creighton  &  Dudlej 
knew  that  the  work  was  finished;  they  were  not  bound  to  go  from  day 
to  day  to  see  if  it  was  finished. 

Bills  had  been  sent  in  as  usual,  according  to  Creighton's  statements, 
but  not  with  a  view  to  settlement. 

This  lumber,  although  lurnished  at  a  long  interval,  was  lumisbed 
doubtless  on  running  account — i.  e.,  the  accounts  were  none  of  them 
considered  closed.  It  was  thus  furnished  on  the  original  contract,  not 
on  a  new  one. 

As  to  its  being  charged  in  several  small  items  to  each  account,  even 
had  the  object  of  Creighton  in  doing  so,  been  to  extend  the  timed 
lien,  he  might  perhaps  have  done  so.  There  is  no  evidence  of  the  first, 
nor  is  that  inference  to  be  drawn  from  the  mere  circumstance  that  the 
items  were  separate;  at  this  time,  however,  there  was  no  necessity  lor 
doing  so.  His  individual  account  had  items  as  late  as  January  Vi  to  21, 
three  months  before  the  account  was  filed,  and  Creighton  &  Dudley  as 
late  as  March  24,  six  weeks  betore  their  account  was  filed,  and  all  being 
still  within  time;  and  if  the  mere  object  had  been  to  fasten  liens,  they 
could  have  been  placed  to  Che  oldest  account. 

It  is  claimed  that  part  of  this  lumber  was  not  used  by  Loomts  & 
Campbell  in  the  construction  of  the  wine  house.  It  is  not  necessary 
that  the  lumber  should  have  actually  gone  into  the  house,  if  furnished 
for  that  purpose,  and  misused.  The  material-man  is  not  bound  to  see 
to  its  application. 

The  case  is  within  the  principle  of  Beckel  v.  Petticrew,  tS  Ohio  St, 
247,  viz:  "That  the  lien. extends  to  all  the  material  in  good  faith 
furnished  for  the  purpose  of  erecting  or  repairing  a  house  in  pursuance 
of  an  agreement  with  the  owner,  notwithstanding  a  part  may  subse- 
quently be  otherwise  appropriated,  without  the  consent  of  the  party 
furnishing  il." 

Decree  accordingly. 

»ra»  PARTNERSHIPS. 

[Special  Term,  June,  1659.] 

Wm.  H.  Lape  V.  David  A.  Parvin  bt  al. 

Where  H.  P,  B,  bucI  A  contributed  each  an  equal  sum  to  be  expended  by  H  in 
building  a  «teamboat,  with  the  understanding  that  these  sums  with  sacb credit 
as  he  could  obtain  would  enable  H  to  get  her  out,  and  that  she  should  then  be 
run  in  his  name  until  her  debts  were  paid  out  of  her  net  earnings,  and  that  he 
ihould  then  convey  three-fourths  to  P,  B,  and  A,  retaining  one-fourth  himself, 
but  that,  meanwhile,  they  should  have  no  interest  in  her,  and  there  was  oo 
agreement  to  repay  the  advances  in  ca^e  the  enterprise  failed,  the  transaction 
constitutes  a  partnership  ha\n  the  beginning,  and  P,  B,  and  A,  are  liable  for 
the  unpaid  debts  contracted  in  building  the  boat. 

This  is  an  aciion  brought  to  recover  tor  labor  and  materials  lur- 
ni.shed  in  the  construction  of  the  steamboat  Crescent.  There  is  hut  a 
single  question,  viz:  Were  the  defendanls  interested  in  the  boat  as 
owners  at  the  time  tne  plaintitl's  debt  accrued. 
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It  appears  that  one  Holmes,  a  steamboat  captain,  desiring  to  build 
a  boat,  applied  to  the  defendants,  Parvin,  Brown  and  Anschutz,  to  join 
him  in  the  enterprise.  They  declined  to  take  any  interest  as  owners  in 
the  boat,  but  at  diiterent  times  each  contributed  the  sum  of  two  thousand 
dollars,  which  was  used  in  the  building  of  the  boat  upon  an  agreement, 
the  inducements  to,  and  terms  ot  which  seem  to  have  been  these: 
Holmes  represented  that  he  had  two  thousand  dollars,  and  that,  with 
six  thousand  more,  he  could  get  credit  enough  to  get  out  the  boat,  and 
that  he  could  then  earn  enough  to  pay  off  her  debts;  and  it  was  agreed 
that  the  boat's  papers  should  be  taken  out  in  the  name  of  Holmes;  that 
she  should  be  run  by  him  until  her  earnings  paid  her  debts,  and  that 
he  should  then  convey  one-fourth  of  her  to  each  of  the  defendants,  Par- 
vin, Anschutz  &  Brown,  retaining  the  other  fourth  himself,  they  mean- 
while to  have  no  interest  in  her.  No  provision  was  made  ior  the  pay- 
ment oi  interest  upon  these  advances,  or  the  repayment  of  the  principal 
in  case  the  boat  failed  to  earn  enough  to  pay  her  debts.  The  boat 
proved  unsuccesslul,  and  Holmes  died  before  he  was  able  to  provide  for 
such  payment. 

There  was  some  testimony  tending  to  show  that  the  defendants 
acted  as  owners,  and  allowed  themselves  to  be  held  out  as  such  to  the 
public.  The  debt  sued  on,  however,  was  contracted  on  Holmes'  state- 
ment, that  Parvin,  Brown  &  Anschutz  were  joint  owners  with  him. 

King  &  Thompson,  for  plaintiff. 

Snow  and  Bradstreet,  for  defendants. 

HOADI^Y,  J.  • 

The  only  question  I  have  considered  is,  whether  the  admitted 
acts  require  the  conclusion  as  a  matter  of  law,  that  while  Holmes  was 
building  the  boat,  Parvin,  Brown  &  Anschutz  were  interested  with  him 
as  partners  or  part  owners. 

Ordinarily  owners  of  vessels  are  part  owners,  not  partners.  They 
are  not  agents  of  each,  and  one  can  not  bind  another  by  expenditures 
ior  the  joint  benefit,  without  express  authority.  But  they  may  hold 
their  vessel  in  strict  partnership,  and  where  they  employ  her  in  trans- 
porting goods  and  passengers  for  their  mutual  profit,  they  are  partners 
in  the  business  so  transacted.  Collyer  on  Partnership,  Sec.  1186.  And 
where  by  agreement  a  ship  is  to  be  built  by  several  persons,  through 
the  agency  of  one  of  them,  and  to  be  subsequently  run  for  their  mutual 
benefit,  the  debts  contracted  by  the  agent  within  the  scope  of  his 
authority  are  the  debts  of  all. 

Tne  test  of  partnership  is  communion  of  net  profits  as  sucb.  It 
matters  not  tbat  the  dividends  of  the  profits  payable  in  money  are  not 
to  be  declared.  It  they  are  to  be  reinvested  in  the  enterprise,  or 
expended  in  improvements  upon  the  subject  of  the  adventure,  or  in 
enhancing  its  value,  the  parties  are  still  partners.  If  the  profits  are  in 
anyway  applied  to  the  benefit  of  the  parties,  there  is  a  communion  of 
profits,  and  a  partnership  as  to  third  persons. 

In  this  case.  Holmes,  Parvin,  Brown  &  Anschutz,  each  contributed 
two  thousand  dollars  to  the  building  of  the  Crescent.  She  was  to  be 
run  until  the  profits  of  her  business  paid  her  debts,  and  then  each  of 
these  parties  was  to  become  the  owner  ol  one- fourth,  Holmes  meanwhile 
retaining  the  legal  title  in  his  own  name. 
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It  is  obvioos  that  they  were  eagaged  in  ajoiat  adventUTc,  ihc 
srofits  of  which  they  were  to  share — not  in  money,  but  in  the  addition 
:o  the  value  of  the  vessel,  created  by  the  payment  of  her  debts,  and  the 
removal  of  the  incttmbrance  upon  her. 

The  case  t>ecomes  clearer  by  resorting  to  the  hypothesis  ot  sucnss 
n  that  enterprise.  Suppose  that  the  Crescent  cost  $16,000,  one-half 
advanced  by  Holmes  and  the  delendants,  the  other  hall  being  credits 
lumished  by  the  plaintil!  and  others.  After  one  year  she  has  earned 
^8,000  net,  and  her  debts  are  paid,  and  Holmes  conveys  to  each  of  the 
leiendants  one-fourth.  It  is  obvious  that  lor  a  capital  of  S2,000 
idvanced,  each  of  the  defendants  has  become  the  owner  in  consequence, 
and  as  the  result  of  the  enterprise,  of  an  unincumbered  interest  wottb 
^4,000,  less  the  diminution  in  value  caused  by  a  year's  use  ot  tbe  joint 
property.  It  can  not  therefore  be  denied,  that  he  has  received  a  share  ol 
:he  net  profits  ot  this  use,  and  that  in  the  business  ol  the  boat,  at  least, 
;aclr  defendant  was  interested  equally  with  Holmes. 

There  are  two  principal  indicia  of  partnership,  community  of  proGts, 
»nd  commnnity  of  capital  stock.  Both  of  these  exist  here.  Each  con- 
tributed an  equal  sum  in  money,  each  was  to  share  equally  in  the 
[)rofits. 

But  it  may  be  said  that  although  it  may  result  that  the  delendants 
nrere  partners  in  tbe  running  of  the  Crescent,  by  virtue  of  their  interesl 
in  her  profits,  they  are  not  necessarily  such  in  the  boat  herselt.  I  can 
QOt  make  the  distinction.  The  transaction  is  not  divisible.  Tbe  boat 
^as  to  be  built  and  paid  for,  in  part  with  the  money  of  the  defendants 
idvanced  by  them,  iu  part  with  the  money  earned  in  running  her.  and 
then  they  were  to  own  her.  The  enterprise  included  the  building  as 
sirell  as  the  use  of  the  boat.  It  seems  to  have  been  an  adventure  in  which 
the  ownership  of  the  boat  herself  unincumbered  was  to  have  been  the 
irery  proGt  expected.  And  the  defendants  must  be  held  to  have  been 
interested  throughout  in  law,  as  they  evidently  were  iu  fact. 

The  defendants  seem  to  have  thought  that  in  this  way  they  could 
lecure  the  advantages  of  an  act  of  incorporation,  without  resort  to  legis- 
iative  authority,  and  without  subjecting  themselves  to  liabilities  beyond 
the  loss  ot  their  original  advance.  I  know  of  no  power  competent  to 
sanction  such  a  plan,  as  even  under  ttie  torms  ot  a  corporation,  the 
Stockholders  in  Ohio  are  now  individually  liable  in  case  ot  'insolveocy, 
in  a  sum  equal  to  their  stock. 

1  think,  therefore,  that  there  was  a  partnership  Irom  the  beginning 
!hat  the  defendants,  equally  with  Holmes,  contributed  to  tbe  capital 
stock,  that  they  were  to  have  shared  in  the  piotits.  and  ot  wbicb  tber 
must  bear  the  losses. 

Judgment  for  plaintiff. 
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Robert  B.  Wali^ace  v.  McMicken's  Exrs.  et  ai.. 

1.  The  beqaest  of  an  anpuity  to  A ,  in  trust  for  the  use  and  benefit  of  his  wife  and, 

fatniiy  during  the  life  of  the  said  A,  does  not  include  A  as  a  beneficiary,  in  the 
term  family. 

2.  A  grantee  or  devisee  may  disclaim  a  grant  or  devise  whereby  the  estate  will 

descend  to  the  heir  or  pass  in  some  other  direction. 

3.  The  disclaimer  of  a  bequest  or  devise,  set  up  in  an  answer  in  a  legal  proceeding 

will  be  su£Bcient  as  an  estoppel  against  him  forever. 

Proceeding  by  the  plaintiii  as  a  judgment  creditor  oi  Andrew 
McMicken,  to  subject  whatever  interest  or  estate  McMicken  may  be 
entitled  to  under  the  will  oi  his  uncle  Charles  McMicken  deceased.  The 
provisions  ot  the  will  are  sufficiently  stated  in  the  decision  ol  the  court. 

Stephen  Clark,  for  plaintitf. 

Thos.  M.  Key,  for  the  executors,  etc.,  of  Chas.  McMicken. 

Storer,  J. 

The  object  of  this  bill  is  to  charge  whatever  estate,  real  or  personal, 
I  vested  by  law  in  Andrew  McMicken,  under  the  will  of  Charles  Mc- 
Micken, deceased. 

The  plaintiff  is  the  judgment  creditor  of  Andrew  McMicken,  who 
is  represented  as  possessing  no  property  that  can  be  reached  on  execu- 
tion. 

We  have  been  referred  to  several  clauses  in  the  will  of  Charles 
McMicken,  which,  it  is  claimed,  give  to  Andrew  McMicken,  either 
legal  or  equitable  interests  that  we  may  charge  with  the  payment  of  the 
plaintifi  's  judgment. 

First,  our  attention  is  directed  to  the  fourth  article,  which  devises 
several  small  tracts  of  land  to  Andrew  McMicken,  the  testator's  nephew, 
''for  the  use  and  benefit  ol  his  wile,  Rachel  Ann;  and,  after  her  death, 
to  her  children  in  fee,  with  power,  on  his  part,  to  sell  and  dispose  of  the 
same  at  bis  discretion.*' 

This,  we  have  no  doubt,  is  a  specific  devise,  of  all  the  property 
described,  for  the  benefit  ol  the  cestui  que  trusty  who,  not  only  will  be 
protected  in  the  estate  vested  in  the  trustee,  but  may  follow  the  pro- 
ceeds of  the  estates  sold  or  disposed  ot  by  him,  into  any  other  property, 
where  the  same  may  be  invested,  and  ask  the  aid  of  a  court  ol  equity  to 
restrain  improvident  sales  or  improvident  investments,  and,  il  neces- 
sary, should  the  trustee  fail  to  perform  his  duty,  or  become  incapaci- 
tated, to  interpose,  \yy  decree,  in  the  appointment  of  a  new  trustee,  or 
to  take  such  steps  as  may  be  required  to  eflectuate,  in  the  fullest  extent, 
the  testator's  intention. 

The  trust  created  for  the  wife  ol  Andrew  McMicken,  imparts  no 
power  to  him  to  collect  the  rents,  or  to  interfere,  with  her  rights  on  the 
ground  oi  martial  relations.  Whatever  authority  is  given  to  the  hus- 
band by  the  common  law,  either  for  the  life  of  his  wife  or  by  curtesy 
alter  her  death,  is  taken  away  by  statute.  Swan  Stat.  7l2,  713  [Sec. 
4194-1,  Rev.  Stat.]. 
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For  all  practical  parposes,  unless  he  acts  by  the  consent  and  per- 
mission of  bis  wite,  a  busband  in  Ohio  is  not  ber  agent,  even  in  the 
management  ol  ber  separate  estate.  He  has  no  interest  therein  that 
can  be  sold  on  execution  or  alienated  by  himself. 

Nor  is  there  any  legal  objection  to  the  appointment  of  the  faosbaDl 
to  act  as  trustee  of  his  wife;  nor  even  tor  his  selection  by  her  to  act 
as  ber  agent.  Where  there  is  no  fraud,  where  creditors  are  not  injured, 
we  tbink,  there  is  manifest  propriety  for  such  a  course  to  be  pursued. 
It  maintains  confidence  between  the  parties,  while  it  strengthens  the 
moral  ties  which  are  necessary  to  the  happiness  of  domestic  lite. 

By  the  eighth  clause  of  the  fourth  article,  "all  the  debts  now  due 
me  in  Cincinnati,  New  Orleans,  or  elsewhere,  by  judgment,  bond,  note, 
accounts,  or  otherwise,  all  the  rents,  issues,  and  profits,  which,  at  the 
time  ol  my  dtath.  may  be  due  me  from  the  land,  specifically  devised 
to  my  said  nephew,  Andrew  McMicken;  my  horses  and  carriages;  all 
tny  library,  and  household  furniture  of  every  description,  and  any 
other  peisoual  property  not  hereinalter  specifically  devised,  which  said 
library,  ruruiture.  and  personal  property  shall  be  equally  divided  by 
the  said  Andrew  McMicken  with  my  niece,  Lizzie  McMicken." 

This  clause,  in  our  judgment,  vests  in  Audrew  McMicken,  lor  the 
joint  benefit  of  himsell  and  Lizzie  McMicken,  the  library,  furniture, 
and  other  personal  property  not  specifically  devised.  The  other  portions 
of  this  clause,  which  refer  to  the  debts,  rents,  etc.,  we  must  hold,  passed 
under  the  general  trust  to  Andrew  McMicken  for  the  benefit  of  his  wile 
and  children.  This  necessarily  follows,  we  tbink.  from  the  expresse<f 
intentions  of  the  testator.  We  find  it  pervading  the  entire  will.  The 
object  evidently  was  to  secure  this  property,  devised,  to  the  wife  and 
children  of  the  testator's  nephew,  and  not  to  vest  any  estate  in  Andrew 
McMicken  which  could  be  charged  with  his  debts;  and  the  connection 
between  the  several  clauses  of  this  very  naturally  leads  to  the  concln- 
sion  that  the  testator's  object  was  to  include  in  the  eighth  clause  all  the 
personal  property,  except  the  library,- furniture,  and  personal  property 
not  afterward  specifically  devised  as  pertaining  to  the  trust  belore 
created;  the  proceeds  oi  which  the  trustee  could  only  manage  lor  the 
benefit  of  his  wife  and  children. 

Nor  can  the  words,  ''the  said  personal  property,"  at  the  conclusion 
of  the  eighth  clau^^e,  be  construed  to  include  the  rents,  the  debts,  and 
cboses  in  action  previously  described.  The  tact  is  very  obvious  the 
testator  must  have  intended  to  reler  to  the  statement  in  the  seventh 
line,  "any  other  personal  property  not  hereinalter  specifically  described," 
thereby  limiting  the  meaning  of  the  terms  used  in  the  eighth  and  ninth 
lines.  Moreover,  (he  general  words  at  the  commencement  ot  the 
fourth  article  must  be  construed  to  vest  all  the  property  specibcally 
described  in  the  subsequent  clauses  of  Andrew  McMicken's  will,  unless 
there  is  a  direct  and  manifest  purpose  to  except  it.  We  find  no  such 
intention,  but,  on  the  contrary,  the  only  reservation  made  by  the 
testator  is  that  which  excepts  the  library,  furniture,  etc.,  from  the 
general  devise. 

The  permission  granted  in  the  ninth  clause  of  the  tourtb  article 
to  Andrew  McMicken  to  occupy  the  testator's  mansion  for  five  years, 
without  rent,  depends  entirely  upon  the  disposition  of  the  devisee  to 
accept  the  gilt.  It  must,  unless  it  has  actually  vested  by  the  posses- 
sion of  the  devisee,  or  some  equivalent  act,  significant  ot  his  right  to 
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the  ownership  of  the  term,  be  regarded  as  an  interest  liable  to  be  sub- 
jected by  a  creditor,  and  how  far  the  estate  could  then  be  reached  ior 
tne  payment  ot  debts  would  depend  upon  other  questions,  growing  out 
of  the  exemption  laws,  which  we  are  not  now  required  to  decide. 

By  the  seventh  article  the  testator  bequeathed  '*to  Andrew  Mc- 
Micken, in  trust,  ior  the  use  and  benefit  ot  his  wile  and  family,  during 
the  life  ol  the  said  Andrew,  and  not  to  be  subject  to  any  debts  due  by 
him  now  or  hereafter  contracted,  the  annuity  or  yearly  sum  of  $1,500, 
payable  semi-annually.  *' 

This  bequest  is  said  to  be  charged  with  the  debts  of  Andrew  Mc- 
Micken, on  two  grounds.  * 

First.  That  the  testator's  real  intention  is  to  secure  to  his  nephew 
a  yearly  income,  through  the  intervention  ot  his  wife  and  children,  and 
thus  give  indirectly  an  annuity,  which,  if  devised  directly  by  him, 
would  be  subject  to  his  debts.  li  the  trust  had  been  created  by  Andrew 
McMicken,  conveying  his  own  property  for  such  a  purpose,  the  objec- 
tion would  have  been  doubtless  a  valid  one ;  for  in  such  a  case  his 
creditors  might  well  have  complained  that  they  have  been  delayed  or 
hindered  in  the  recovery  of  their  debts,  or  deprived  entirely  ol  any 
remedy  in  the  ordinary  course  ot  law.  But  this  is  not  the  rule  when  a 
testator  bestows  his  bounty,  as  it  is  optional  with  him  who  shall  enjoy 
his  bequests;  he  may  limit  them  as  he  pleases,  and  direct  their  appli- 
cation as  it  shall  appear  best  to  himself.  No  creditor  but  his  own  can 
thus  be  defrauded  by  the  exercise  of  his  partiality  or  caprice,  and  the 
manner  in  which  he  may  direct  his  estate  to  be  appropriated  furnishes, 
therefore,  no  ground  for  our  interference. 

In  the  case  bet  ore  us  the  testator  might  have  given  the  annuity 
directly  to  the  wife  ot  his  nephew  and  her  family,  and  our  statute 
would  have  protected  them  in  its  enjoyment  to  the  exclusion  ot  the  hus- 
band; and  the  intervention  of  the  husband's  name  to  sustain  the  trust 
lor  their  benefit  does  not,  as  we  apprehend,  make  any  ditle^ence  in  the 
principle. 

Second.  The  plaintiff'  s  counsel  very  ingeniously  refers  to  the 
word  "family"  as  indicating  the  purpose  of  the  devise,  and  seeks  to 
include  the  husband  within  the  term  as  composing,  in  legal  contempla- 
tion, an  integral  part  ot  the  description,  and,  therelore,  entitled  to  share 
in  the  testator's  bounty. 

We  think  the  assertion,  in  the  case  before  us,  can  not  be  properly 
made.  There  may  be  cases  where,  from  the  context  as  well  as  the  whole 
will,  when  reference  is  made  to  the  subject,  we  might  fairly  conclude 
a  testator  intended  to  include  the  husband  within  the  term  ** family," 
but  the  purpose  must  be  very  clear.  Here  there  is  an  express  wish, 
pervading  the  entire  will,  that  the  creditor  of  the  devisee  should  not 
be  permitted  to  subject  the  property  devised.  It  is  obvious,  therelore, 
there  could  be  no  such  purpose  il  the  devisee  should  be  included  in  the 
terms  of  the  bequest. 

The  word  **family"  is  narrowed  or  enlarged,  in  some  instances,  to 
include  near  kindred  in  other  heirs,  or  to  embrace  relations  by  marriaf^e. 
2  Jarman  on  Wills,  25,  in  note;  and  2  Williams  on  Executors,  8l9.  But 
we  can  find  no  case  where  the  husband  is  properly  included  within  the 
description;  on  the  contrary,  in  MacLeroth  v.  Bacon,  5  Ves.  167,  the 
Master  of   the   Rolls,    while  he  considered   the   husband  is  properly 
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Deluded  in  the  case  before  him,  expressly  says  that  the  word  lamJlj 
:an  not,  as'  a  genenl  rule,  be  held  to  mean  the  husband. 

In  Blackwell  v.  Bull,  1  Keen,  181,  the  Master  of  the  Rolls  very 
ilainly  states  the  true  rule.  "The  word  "lamily"  is  capable  ol  so  many 
pplications,  that  if  any  one  particular  construction  were  attributed 
0  it  in  wills,  the  iufention  of  testators  would  be  more  ftecjuently 
iefeated  than  carried  into  eflect.  Under  different  circumstances,  it  may 
aean  a  man's  household,  consisting  ol  himsell,  his  wife,  childien,  and 
eivants;  it  may  mean  his  wife  and  children,  or  his  children,  excluding 
he  wife;  or,  in  the  absence  of  wile  and  children  it  may  mean  his 
irothers  and  sisters,  OT  bis  next  of  kin,  or  it  may  mean  the  geneological 
tocic  Irom  which  he  may  have  sprung.  All  these  applications  ot  the 
rord  are  found  iu  common  parlance,  and  in  the  case  of  a  will,  we  must 
ndeavor  to  ascertain  the  meaning  in  which  the  testator  employed  the 
gord,  by  considering  the  circumstances  and  situation  in  which  he  was 
laced,  the  object  he  had  in  view,  and  the  context  of  the  will."  See 
Iso  the  elaborate  opinion  of  Lord  Eldon  in  Wright  v.  Atkyns,  1  Turner 
nd  Russ.  15b;  Grant  v.  Lyman.  4  Russell,  292,  and  Liley  v.  Hey.  1 
lare,  581.  These  later  decisions,  fully  sustaining  the  reasons  on  the 
ame  question  of  the  Master  ot  the  Rolls  in  Barnes  v.  Patch,  8  Vesey, 
05,  and  Cruwys  v.  Coleman,  9  Ves.  319. 

After  a  very  careful  examination  of  the  whole  will,  to  aid  us  in 
iving  a  construction  to  the  clauses  we  have  been  referred  to,  we  are 
atistied  nothing  passts  to  A.  McMicken  but  the  scholarship  in 
farmer's  College,  devised  in  article  third,  the  moiety  ot  the  household 
orniture,  library,  and  such  personal  property  as  had  not  already 
een  specifically  devised,  and  which  might  remain  alter  the  debts  and 
^gacies  are  paid,  as  all  the  personalty  are  charged  with  their  liquidation 
s  staled  in  the  eighth  clause  of  the  fourth  article.  There  is,  also,  the 
ight  of  sepulture  in  the  testator's  lot,  in  Spring  Grove  Cemetery,  in 
ommon  with  those  specially  designaled,  and  tn  occupy,  as  one  ot  the 
ephews  ol  the  deceased,  a  place  in  his  pew  in  the  Baptist  church. 

These,  however,  can  not  be  subjected  to  execution.  Whether 
his  property,  indeed,  can  be  taken  for  his  debts  must  depend  upon  the 
iirther  lact— is  it  exempted  or  not  bylaw,  from  sales  ?  If  the  title  to 
ny  portion  ol  the  testator's  property  should  have  technically  passed  to 
indrew  McMicken,  he  may,  nevertheless,  accept  or  reject  the  devise. 
le  can  not  be  compelled  to  take  the  bequest,  nor  can  his  creditors  charge 
:  until  it  has  properly  become  his  property. 

The  rule  is  well  settled,  that  a  conveyance  made  in  the  liletime  of  the 
rantee  by  deed,  as  well  as  a  devise,  may  be  disclaimed  by  the  grantee 
r  devisee:  not  so  with  the  heir:  he  is  appointed  by  the  law  to  take, 
nd  where  the  estate  falls  by  descent,  he  can  not  renounce  the  title 
xcept  by  release. 

"A  devisee,"  says  Chancellor  Kent,  "is  not  bound  to  accept  of  a 
evise,  nolens  volens,  and  he  may  renounce  the  gift,  by  which  act  the  estate 
'ill  descend  to  the  heir,  or  pass  over  in  some  other  direction  under  the 
'ill."  4  Com.  533;  3  Barn,  and  Aid.  31;  Doe.  dem.  Smyth  v.  Smyth, 
Barn,  and  Cres.  112;  Webster  v.  Gilman,  1  Story  499. 

But  it  is  argued,  there  must  be  an  unequivocal  act  ol  disclaimer, 
/hetber  it  can  be  eBected  by  parol  is  doubtlul,  but  a  written  release 
'ill  be  sutScient  and  a  fortiori,  any  legal  proceedings,  which  necessarily 
stop  a  party,  as  where  the  devisee,  by  his  answer,  disclaims  all  right 
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to  any  property  or  interest,  real  or  personal,  that  may  have  been  given 
to  him  by  the  testator's  will;  it  must  follow,  he  can  not  thereafter  set 
up  his  claim.  He  is  lorever  estopped.  In  conclusion,  we  regard  the 
policy  of  the  law,  which  favors  testamentary  bequests  for  the  benefit  of 
the  wives  and  children  of  devisees  to  be  eminently  just.  The  principle 
it  vindicates  is  now  the  rule  ot  decision  in  Ohio  by  positive  legislation; 
and  it  a  husband,  not  in  debt,  may  create  a  trust  for  his  family,  which, 
de  facto,  becomes  their  separate  estate,  there  can  be  no  legal  obstacle  to 
the  attainment  of  the  same  purpose,  through  a  devise  by  the  relative  of 
the  husband  in  trust  for  the  same  object.  In  such  cases  no  one  can 
complain,  for  no  one  can  be  said  to  suffer  an  injury.  N'o  creditor  is 
defrauded,  and  no  rule  of  equity  violated. 
Bill  dismissed. 


COVENANTS.  «  d^ 

571. 

[Special  Term,  October,  1859.] 

"(^Hbzbkiah  Stitks  V.  Wm.  Hobbs. 

1.  In  Ohio,  the  covenant  against  incumbrance  is  a  real  covenant  running  with  the 

land,  and  not  broken  until  eviction. 

2.  Where  promissory  notes  were  given  in  part   payment  of  real  estate,   conveyed 

by  a  deed  containing  the  covenants  of  warranty  and  freedom  from  incum- 
brances, and  at  the  time  the  land  was  mortgaged  tor  more  than  its  value,  one  to 
wLom  the  notes  were  transferred  before  maturity  for  value,  but  with  full  no- 
tice of  these  facts,  may  recover  against  the  maker  of  the  notes,  although  after 
the  indorsement,  an  eviction  occurred  by  sale  of  the  land  upon  foreclosure  un- 
der the  prior  incumbrance. 

3.  Id  such  case,  at  the  time  the  notes  were  transferred,  there  was  no  existing  set- 

off or  equity  against  the  notes,  but  only  the  possibility  of  a  future  set-off. 

4.  If,  when  the  notes  were  indorsed,  there  was  a  mortgage  to  secure  them,  given 

to  the  indorsee  by  the  payee,  upon  the  same  land,  whether  the  indorsee  was 
thereby  so  charged  with  notice,  of  the  covenants  contained  in  the  deed  from 
the  payee  to  the  maker  and  the  prior  incumbrance,  as  that  these  facts  can  be 
used  to  defeat  his  recovery  on  the  notes,  queeref 

An  action  upon  two  promissory  notes,  made  by  the  defendant, 
Hobbs,  on  April  1,  1853,  payable  to  the  order  of  L.  M.  Piner^  in  one 
and  two  years  after  date  respectively,  and  by  him  indorsed  to  the  plain- 
tifi,  Stites.  The  defense  was,  that  the  notes  were  given  in  part  paynient 
for  certain  land  sold  by  Finer  to  Hobbs;  that  at  the  time  of  the  sale 
Finer  stated  that  the  land  was  free  from  incumbrances,  and,  by 
false  and  fraudulent  representations  to  that  effect,  induced  the  defendant 
to  purchase;  that  he  conveyed  by  deed  containing  covenants  of  general 
wairanty  and  freedom  fiom  incumbrances;  that  at  the  time  there  was  a 
prior  uncanceled  mortgage  upon  the  premises,  made  by  Finer  to 
Pendleton  and  Strader,  under  date  ol  January  22,  A.  D.  1851,  in  the 
sum  ol  1310,  which  was  given  to  secure  purchase  money,  and  which 
was  a  lien  at  the  time  ot  the  sale,  and  that  of  these  facts  the  plaintiff 
had  notice  when  he  took  the  notes.     The  reply  alleges  that  the  notes 

*  Followed  on  the  question  that  a  covenant  against  incumbrance  is  a  real  cove 
nant  funning  with  the  land.    Lescaleet  v.  Rickner,  9  Circ.  Dec.  423. 
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ere  purchased  from  Piaer  tor  value  before  tbeir  maturity  and  withont 
>tice. 

W.  Peuu  Nixon  aud  Robert  A.  Johnston,  tor  plaiutiS. 

Dodd  and  Huston,  for  detendants. 
OADLY,  J. 

The  facts  appear  to  be.  that  Finer  owning  a  lot  of  land  in  the  town 
Pendleton,  incumbered  by  a  mortgage  to  Slrader  and  Pendleton,  pro- 
ired  Hobbs  to  purchase  it,  without  an  examination  of  title,  upon  the 
presentation  that  the  title  was  good  and  free  from  incumbrances,  and 
inveyed  it  to  him  by  a  deed  of  general  warianty.  containing  also  a 
ivenant  against  incumbrances,  taking,  in  part  payment,  the  notes  in 
lestion.  Before  maturity  Piner  sold  the  notes  to  Stites  (or  a  money 
insideration,  and  Stiles  took  them,  as  I  think  is  clear  Irom  the  testi- 
ony,  without  any  actual  notice,  or  even  reason  or  cause  to  expect  that 
lere  were  any  equities  which  could  have  been  set  up  to  defeat  a 
«overy  upon  them.  Indeed,  at  that  time,  Mr,  Hobbs  himsell  was 
jt  aware  of  any  reason  for  refusing  payment.  But  it  appears  that, 
<  induce  Stites  to  purchase  the  notes,  Piner  ottered  to  secure  tfaem  by 
lorlgage  of  real  estate,  and  accordingly  executed  and  delivered,  with  bis 
dorsement  of  the  notes,  a  mortgage  oi  the  very  properly  which  he  had 
reviously  conveyed  to  Hobbs.  Stites  took  the  mortgage  and  placed  it 
pon  record,  but  made  no  examination  of  the  title. 

It  is  claimed  that  Stites,  by  virtue  of  his  acceptance  ol  the  mortgage, 
as  theieby  charged  with  constructive  notice  ol  the  execution  ol  the 
:ed  from  Piner  to  Hobbs,  and  the  covenants  therein,  and  of  the  exist- 
ice  ol  the  elder  mortgage  to  Strader  and  Pendleton,  and  can  not, 
lerefore,  be  considered  in  the  light  ol  a  purchaser  without  notice. 

Had  the  covenants  been  then  broken  by  an  eviction,  with  notice  ot 
bich  a  search  of  the  records  would  have  acquainted  Stites,  the  question 
ould  be  one  of  much  interest.  How  lar,  indeed,  the  use  ol  the  words 
notice,"  "constructive  notice,"  is  fairly  applicable  to  junior  mortgages 
I  Ohio  may  be  doubted.  This  language,  originally  applied  where 
3tice  ot  an  elder  equity  subjected  the  junior  incumbrance  to  its  lien, 
lems  to  tail  when  the  record  of  the  mortgage  is  made  to  decide  the 
lesliou  of  right  detinitively,  and  a  subsequent  mortgage  is  unaffected 
/en  by  actual  notice. 

But  in  this  case  1  am  relieved  from  any  consideration  of  this 
lestion,  by  the  fact  that  at  the  time  of  sale  of  the  notes  by  Piner, 
leie  had  been  no  breach  of  the  covenants  in  the  deed  from  Piner  to 
[obbs. 

The  covenant,  of  freedom  from  incumbrances,  in  Ohio,  is  a  rea' 
>venanl  running  with  the  land,  not  broken  until  eviction. 

In  this  case,  the  proof  shows  that  the  suit  for  foreclosure,  instituted 
f  Strader  and  Pendleton,  was  commenced  alter  the  sale  of  the  notes, 
t  the  time  ol  the  sale,  therefore,  the  record  showed  no  present  claim, 
at  only  the  possibility  of  a  future  action  upon  the  covenant,  or  set-off 
jainst  the  notes,  by  Hobbs  against  Piner.  An  indorsee  in  Ohio  lakes 
note  subject  to  any  existing  set-oil  of  which  he  has  notice.  Even, 
leretore,  if  Stites  had  been  informed,  in  fact,  ol  the  existence  of  the 
)venant,  and  of  the  prior  incumbrance,  there  would  be  no  defense.  For 
}n  constat  he  might  have  said  "that  there  ever  will  be  an  eviction." 
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Nor  is  it  necessary  to  consider  whether  the  fraud  charged  upon 
Finer  is  of  such  a  nature  as  to  authorize  a  defense  irrespective  of  the 
warranty.  For  there  is  no  pretense  of  actual  notice  of  the  fraud,  and  the 
constructive  notice  claimed  does  not  embrace  the  deceit  said  to  have 
been  practiced.  An  examination  of  the  records  would  have  disclosed 
to  Stites  the  fact  that  Finer  had  conveyed  the  property  and  covenanted 
against  incumbrances,  it  would  not  have  warranted  the  conclusion  that 
a  fraud  was  practiced.  For  he  would  have  been  justified  in  supposing 
that  Hobbs  also  had  examined  the  title,  and  had  taken  it  with  knowl- 
edge, and  relying  upon  the  covenants  lor  security. 

Judgment  for  the  plaintiff. 


LEASES— FORFEITURE— WAIVERS.  \^ 

[Special  Term,  October,  1859.] 

Harribt  E.  Campbei.1*  v.  Ezekiel  McEi^evey  et  ai.. 

1.  Where  a  lease  has  been  forfeited   by  nonpayment  of  rent,  subsequent  payment 

of  the  same  rent  was  not  at  common  law  a  waiver  of  the  forfeiture. 

2.  And  where,  as  in  Ohio,  legal  and  equitable  relief  may  be  afforded  in  the  same 

proceeding,  nothing;  less  will  be  adjudged  a  waiver  in  such  cases  than  that  state 
of  facts  which  in  equity  would  afford  the  basis  of  a  decree  for  redemption. 

3.  Therefore,  while  under  the   Oljio  system  of  practice,  payment  may  be  a  suffi- 

cient waiver,  the  recovery  of  judj^ment  for  the  rent  in  arrear  is  not.  A  cove- 
nant to  erect  a  building  and  pay  for  it,  "so  that  when  completed,  it  and  the 
lessee's  rights  under  the  contract  should  be  entirely  free  and  unincumbered," 
is  not  broken  if  the  fact  be  that  the  building  has  been  erected,  although  part  of 
the  cost  remains  unpaid,  but  there  is  no  lien  upon  the  premises  therefor. 

4.  A  mortgagee,  of  a  leasehold  will  be  permitted  to  redeem  the  premises  from   for- 

feiture, and  the  sum  he  pays  in  such  case  will  be  a  preferable  charge,  in  re-* 
demption  account,  against  the  lessee  and  all  claiming  under  him. 

On  demurrers  to  answers. 

The  petition  avers  that  the  plaintiff  and  Samuel  J.  Broadwell  were 
seized  in  fee  of  a  lot  at  the  north-west  corner  of  Fourth  and  Vine  streets, 
thirty-feet  in  front  on  the  former  by  ninety-nine  on  the  latter;  that  they 
entered  into  a  contract  with  the  defendant,  McElevey,  on  April  26, 
1856,  whereby  they  agreed  to  lease  him  this  property  for  ninety-nine 
years,  renewable  forever,  commencing  May  1,  1856,  at  an  annual  rent 
of  $3,600.  payable  quarterly,  one-half  to  the  plaintiff,  the  other  to  Broad- 
well,  the  lessee  to  pay  all  taxes  and  assessments;  the  interest  ot  the 
lessee  to  be  forfeited,  without  demand,  upon  the  nonpayment  of  any 
installment  of  rent,  or  of  any  tax  or  assessment,  or  the  breach  of  any 
of  the  covenants.  The  petition  further  avers  that  it  was  expressly  agreed 
that  the  lease  should  not  be  made,  nor  the  contract  be  binding  upon  the 
plaintiff  and  Broadwell,  except  upon  and  after  the  fulfillment  by 
Mc£levey  ol  these  stipulations. 

First.  That  he  should  pty  the  $8,600  per  annum,  one-half  to 
each,  commencing  May  1,  1856,  in  quarterly  installments,  and  all  taxes 
and  assessments  qu  and  after  April  26,  1856. 

Secondly.  That  he  should  within  two  years  erect  on  the  premises 
a  substantia]  building  oi  brick  and  stone,  worth  at  least  $20,000,  and 
pay  theretor,  so  that  when  completed,  it  and  McElevey 's  rights  under 
the  contract  should  be  entirely  free  and  unincumbered. 
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The  sum  of  $15,000  was  agreed  upon  as  liquidated  damages  in  caSe 
fcElevey  failed  to  comply  with  the  contract  during  the  stipulated 
leriod  ot  two  years. 

The  petition  further  avers  that  McElevey  took  possession  under  tbe 
ontract.  but  that  though  hf.  erected  a  building  he  did  not  and  never  has 
>aid  tor  it,  but  that  there  is  a  sum  of  91,t>4ti  due  trom  him  to  mechanics 
ind  others  who  furnished  labor  or  materials  which  entered  into  it,  and 
hat  he  has  not  paid  the  rent  reserved  by  the  contract,  but  tbataa 
nstallment  of  |450  thereof  became  due  May  1,  1859,  to  the  plaintiff, 
vhich  he  refuses  to  pay. 

And  the  petition  makes  certain  sub-lessees  under  McElevey,  and 
Dortgages  under  him,  also  parties,  and  prays  for  the  recovery  of  posses- 
ion of  the  premises  and  damages  for  its  detention. 

To  this  petition  Wesley  M.  Cameron  and  others,  mortgagees, 
inswer  that,  in  May,  1858,  McElevey  conveyed  to  them  all  bis  lease- 
lold  estate  in  tbe  premises,  by  way  of  mortgage,  to  secure  notes  pay- 
ible  in  May,  186U,  lor  various  sums  amounting  in  all  to  about  $17,(XI0, 
;iven  for  labor  and  materials  employed  in  the  erection  of  the  building; 
bat  no  part  of  this  indebtedness  has  been  paid,  that  the  mortgage  is 
heir  only  security,  that  the  building  is  worth  S30,UO0,  and  that  Mc- 
Slevey  is  insolvent.  And  they  pray  that  the  amount  of  rent  due  tna; 
>e  ascertained,  and  tliey  be  allowed  to  pay  the  same,  and  be  subrc^ated 
o  the  plaintiff's  rights  in  relation  thereto;  that  on  payment  thereof 
he  amount  may  be  declared  a  lien  on  the  leasehold,  and  that  it  be  sold 

0  pay  the  same  and  the  mortgage  debt. 

An  amended  answer,  tiled  by  the  same  parlies,  avers  that  at  tbe 
November  term,  1859.  of  this  court,  the  plaintiff  recovered  a  personal 
ndgment  against  McKlevey  tor  the  same  rent  in  arrear,  claimed,  as 
he  basis  ot  a  rescission  of  the  contract,  in  the  petition. 

To  both  answers,  the  plaintiff  demurs. 

A.  H.  McGuffev,  and  Mills  &  Ooshorn,  for  plaintiff. 

R.  M.  Corwine,  and  Worthington  &  Matthews,  for  delendants. 
lOADLY,  J. 

Proceeding  to  examine  the  questions  presented  by  the  demurrers 
n  their  natural  order,  the  first  arises  upon  the  amended  answer,  and 
elates  to  the  right  of  the  ptaintiff  to  the   relief  she  seeks. 

Although  the  plaintift  counts  not  upon  a  lease.,  but  a  contract  lor 

1  lease  1  suppose  tbe  rules  that  govern   the  rights  of  the  parties  are  no 
ither  than.it  the  lease  bad  been  actually  executed. 

And  the  proposition  for  which  the  defendants  contend  is,  that  the 
ecovery  of  judgment  lor  rent  in  arrear  waives  any  forfeiture  created  by 
he  nonpayment  ol  the  same. 

The  rnle  of  law  governing  this  subject  may  be  stated  thus.  An^ 
ict  done  by  the  lessor  alter  and,  with  a  knowledge  of  the  forleitnre, 
vhich  recognizes  or  affirms  the  tenancy  as  subsisting,  waives  the 
orfeiture. 

But  a  material  distinction,  not  to  be  overlooked,  is.  that  it  must  be 
n  act  which  affirms  the  tenancy  as  subsisting  after  ttas  forfeiture,  not 
n  act,  though  done  subsequently,  which  merely  recognizes  the  tenanc? 
,s  subsisting  before  or  notil  the  forfeiture.  Hence  it  has  always 
>een  held  that  a  subsequent  distress  waives  a  forfeiture,  for  a 
andlord  can  onty  distrain  while  the  tenancy  subsists.     Tbe  distraint, 
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therefore,  affirms  that,  at  its  date,  the  relation  of  landlord  and  tenant 
exists,  lor  without  that  there  can  be  no  distraint.  Lord  Coke  says 
(Pennant's  Case,  3  Rep.  64):  *'If  the  lessor  distrains  ior  the  same  rent 
for  which  the  demand  was  made,  he  hath  thereby  also  affirmed  the 
lease,  for  his  distress  for  the  rent  received,  for  after  the  lease  determined, 
he  can  not  distrain  for  the  rent/*  See  also  Zouch  v.  Willingale,  1  H., 
Black.,  311. 

So,  too,  the  suing  out  of  an  Assise  ot  Novel  Disseizin  for  a  rent 
waives  any  previous  forfeiture,  for  by  this  proceeding  the  demandant 
affirms  that  there  is  a  subsisting  rent  of  which  he  has  been  disseized. 
Co.  Litt.  211  b. 

So,  too,  if  a  landlord  accept  rent,  due  at  a  day  alter  the  forfeiture 
accrued,  this  is  a  waiver  because,  as  Lord  Coke  says,  (Co.  Litt.  211  b.) 
"he  thereby  affirmeth  the  lease  to  have  a  continuance." 

And  to  this  effect  are  many  cases:  Browning  v.  Beston,  Plowden, 
133;  Harvey  v.  Oswald,  Cro.  Eliz.  653,  672;  Whitchcot  v.  Fox,  Cro. 
James,  398;  Fox  v.  Swann,  Styles,  483;  Kinnersley  v.  Orpe,  Douglas, 
57;  Goodright  v.  Davids,  Cowp.  803;  Doe,  Gregison  v.  Harrison,  2 
Term,  425;  Goodright  v.  Cordwent,  6  Term  R.  219;  Arnsby  v.  Wood- 
ward, 6  Barn.  &  Cres.  619;  Doe,  Gatehouse  v.  Rees,  4  Bing.  N.  C.  384; 
Collins  V.  Canty,  6  Cush.  415;  Conway  v.  Stark v^eather,  1  Denio,  113, 
115;  Camp  v.  Pupver,  5  Barb.  97;  Clarke  v.  Cummings,  5  Barb.  859; 
Stuyvesant  v.  Davis,  9  Pai.  Ch.  427;  Newman  v.  Rutter,  8  Watts,  61, 
55;  Hoggs  V.  Black,  1  Binn.  333;  Doe,  Richburg  v,  Bartley,  1  Busbee's 
Law.  418. 

To  this  end  the  court  ol  King's  Bench  held  in  Doe,  Cheny  v. 
Batten.  Cow.  p.  243,  that  the  rent  accruing  after  a  lorfeiture,  must  be 
shown  to  have  been  taken  eo  nomine y  and  with  a  knowledge  ot  the 
forfeiture.  If  received  in  the  shape  of  damages  for  the  detention  ot  the 
land,  it  is  no  more  than  what  could  be  recovered  as  mesne  profits,  and 
therelore  not  waived,  and  they  held  that  it  wao  a  question  of  intent, 
and  lor  the  jury  in  each  case  to  say  how  the  money  was  received. 

Lord  Mansfield,  in  the  course  of  his  opinion,  refers  with  approval 
to  a  case  tried  before  Mr.  Justice  Gould,  where  it  was  held  that  the 
landlord  might,  at  the  same  time,  bring  ejectment  lor  the  land,  and  sue 
for  the  use  and  occupation  subsequent  to  the  forfeiture. 

Doe,  Cheny  v.  Batten  was  approved  and  followed  by  the  Supreme 
Court  of  Virginia  in  Jones'  Devisees  v.  Roberts,  3  Hen.  and  Munt.  436. 
In  Goodright  v.  Cordwent,  cited  above.  Lord  Kenyon  says:  **It 
the  defendant  had  paid,  and  the  lessor  ot  the  plaint! fi  had  received, 
the  money  as  a  satisfaction  for  the  injury  done  by  the  defendant  in  con- 
tinuing on  the  plaintifi's  land  as  a  trespasser,  then  the  plaintifi  might 
have  recovered  in  ejectment.  But  if  it  were  paid  eo  nomine  as  rent,  and 
received  as  such,  and  the  jury  have  found  that  it  was  so,  I  can  not 
assent  to  the  doctrine  laid  down  in  cases  cited,  that  the  receipt  ol  rent 
accruing  after  the  expiration  of  the  notice  to  quit  is  not  a  waiver  of  it; 
lor  according  to  that  doctrine,  the  same  person  might  stand  in  the 
relation  of  tenant  and  trespasser  to  the  landlord  at  the  same  time." 

This  last  sentence  of  Lord  Kenyon 's  furnishes  a  key  to  the  law  on 
this  subject.  The  moment  the  landlord  seeks  to  avail  himself  of  a 
forfeiture,  he  puts  the  tenant  in  the  attitude  ot  a  trespasser  from  the 
date  of  lorfeiture,  and  can  only  recover  for  the  subsequent  occupation 
of  the  land  by  the  tenant  until  ejected  in  the  form  of  mesne  profits  or 
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amages.  Stuyvesaot  v.  Davis,  9  Paige,  427.  The  moment  hese«ks 
>  recover  as  tor  rent,  he  affirms  that  the  lease  exists,  aotwithstandiug 
le  forteiture.  And  even  a  demand  for  subsequently  accruiDg  rent  is 
lerefore  a  sufficient  waiver.  Parke,  Baron,  in  Doe,  Nash  v.  Bitch, 
Mees.  &  Welsby,  402. 

But  it  is  obvious  that  as  to  Tent  which  accrued  before  the  forteiture, 
nd  up  to  the  date  ol  the  breach  of  covenant,  which  gives  the  right  of 
:-eatry,  a  very  different  rule  applies.  For  to  sue  for  that  rent,  or 
veu  to  receive  it,  only  affirms  that  the  lease  had  continuance  until  the 
ate  of  the  breach  of  covenant.  The  landlord  may  well,  therefore, 
:%at  the  tenant  as  tenant  to  that  date,  and  sue  Him  in  debt  or  covenant 
>r  the  rent  then  accruing,  and  as  a  trespasser  subsequently. 

The  law  is  thus  stated  in  Fitzherberl's  Natural  Brevium,  120:  "If 
man  lease  lauds  for  years  rendering  rent,  and  for  default  of  payment 
lat  he  shall  re-enter;  if  he  do  re-enter  in  the  land  tor  nonpayment  ol 
He  rent,  yet  he  may  have  an  action  of  debt  for  the  rent  for  which  he 
oth  re-enter,  and  in  the  writ  shall  recover  the  rent  for  which  he 
:-entered. " 

So  in  Pennants'  case.  Lord  Coke,  after  stating  that  the  landlord  by 
ccepting  rent  due  at  a  day  after,  dispenses  with  the  condition,  adds: 
But,  although  in  such  a  case  he  accepts  the  rent  (due  at  the  day  for 
fhich  the  demand  was  made),  yet  he  may  re-enter,  for  as  well  before 
s  after  his  re-entry,  he  may  have  an  action  of  debt  for  the  rent  on  the 
Dutract  between  the  lessor  and  lessee." 

In  Marsh  v.  Curteys,  Cro.  Eliz.  528,  Anderson  and  Beaumond,  JJ., 
rgued  thus,  Walmsley,  J.,  dissenting:  "But  the  acceptance  of  rent 
ue  before  his  title  of  entry  is  no  bar,  tor  it  being  then  due  he  might 
ave  debt  for  it,  aad  it  doth  not  show  any  election  in  him  to  coniinue 
be  lease. 

Hartshorne  v.  Watson,  4  Bing.  New  Cas,  178,  was  an  action  of 
ovenant  on  an  indenture  ior  six  installmenis  of  rent  of  ^5  each. 
'he  lease  piovided  that  lor  rent  in  arrear  the  landlord  might  enler  and 
old  the  premises  "as  if  the  indenture  had  ne^er  been  made."  The 
efendnnt  pleaded  that  the  plaintiff  had  re-entered.  Tindal,  C.J.,  says: 
The  proper  coustruction  of  this  coodilion  ts,  that  from  the  tiin-;  of  re- 
ntry  the  lessor  shall  have  the  land  as  il  the  indenture  had  not  been  made; 
!)T  the  period  previous  to  re-entry  the  lessee  or  assignee  had  it  subject  to 
he  indenture.  It  would  be  a  singular  construction  to  hold  that  to 
n  action  for  rent,  on  an  instrument  under  seal,  the  lessee  or  assignee 
lay  plead,  not  payment,  but  that  the  lessor  entered  for  nonpayment; 
1  other  words,  may  deprive  the  lessor  of  his  rent  because  he  declines 
3  submit  to  any  further  loss. " 

The  case  of  Doe,  dem.  Morecralt  v.  Meux.  1  Carr.  and  Pavne,  346, 
i  cited  in  Taylor  Landl,  and  T.  497,  and  2  Harrison  Dig.  3604.  to  the 
proposition  that  the  acceptance  of  rent,  after  ejectment  brought,  is  no 
waiver  ol  a  forfeiture;  but  the  very  badly  executed  abridgment  of  those 
eports  embraced  in  the  "English  Common  Law  Reports,"  does  not  con- 
ain  this  case  at  all,  and  there  is  no  copy  of  the  original  English  edition 
f  the  volume  in  the  city.  The  same  case,  perhaps,  came  again  helore 
de  courts  and  is  reported  in  4  Barn,  and  Cres.  ti06,  hut  does  not  seem 
3  have  involved  this  question. 

In  Jackson  v.  Allen,  3  Cow.  220,  230,  the  Supreme  Court  of  New 
Tork  says:     "In  order  to  render  the  receipt  of  rent  a   waiver,  it  is 
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necessary  that  the  rent  should  have  accrued  as  well  as  have  been  received 
subsequent  to  the  forieituie.  It  proceeds  upon  the  principle  that  the 
lessor,  by  receiving  the  rent,  affirms  the  lease  to  have  continuance,  as 
Lord  Coke  expresses  it;  but  that  can  only  relate  to  the  time  when  the 
rent  fell  due,  and  not  to  the  time  ol  its  payment." 

In  Jackson  v.  Sheldon,  5  Cow.  448,  the  same  court,  after  holding 
that  a  distress  waives  a  previous  forfeiture,  proceed  this:  **It  is  not 
like  the  case  of  receiving  rent  after  a  forfeiture,  which  accrued  pre- 
viously, and  may  be  received  without  a  waiver  because  the  landlord 
can  recover  it  on  the  covenant  to  pay ;  but  it  is  like  the  receipt  of  rent 
as  such,  accrued  subsequent  to  and  received  after  the  forfeiture,  which 
implies  an  affirmance  of  the  lease,  inasmuch  as  rent  can  not  accrue  on 
an  estate  that  is  torleited.  The  landlord,  it  is  true,  may  recover  dam- 
ages in  an  action  lor  the  mesne  profits  after  the  re-entry,  by  reason  of 
the  forfeiture  is  perfected,  but  in  that  case  the  defendant  is  considered 
a  trespasser. "     p.  456. 

The  same  court,  in  Bleecker  v.  Smith,  13  Wend.  530,  agarn 
examined  the  subject  in  the  case  of  a  forieiture,  claimed  Irom  the 
breach  of  a  covenant  to  keep  up  an  orchard.  The  court  says:  **The 
receipt  of  rent  which  accrued  before  the  forfeiture  is'  no  waiver,  it 
only  admits  that  the  lease  was  in  force  when  the  rent  became  due.  To 
o'perate  as  a  waiver  the  rent  must  have  accrued  subsequent  to  the  act 
which  works  a  forfeiture."     p.  534. 

In  Hunter  v.  Osterhoudt,  11  Barb.  33,  a  lease  was  subject  to 
forieiture  it  the  rent  remained  in  arrear  four  months.  The  court, 
after  adjudging  that  the  payments  proved,  appointed  legally,  only  dis- 
charged rent  due  before  the  forfeiture,  say:  '*It  is  only  where  rent  is 
paid,  which  accrued  after  the  forfeiture,  that  such  payment  is  consid- 
ered an  affirmance  of  the  lease  and  a  waiver  of  the  forfeiture.  Payment 
of  rent  which  accrued  prior  to  the  right  ot  entry  is  not  a  waiver  of  the 
forfeiture.*'     p.  35. 

There  is  but  a  single  case  to  the  contrary.  Coon  v.  Brickett,  2  N.  H. 
Its.  This  was  a  case  in  which  the  lessor,  after  re-entry^  accepted  the 
rent  on  account  of  the  nonpayment  for  which  the  lease  had  been 
forfeited.  Remaining  in  possession  he  brought  an  action  of  trespass 
against  the  lessee  for  certain  garden  vegetables  which  the  latter  removed 
from  the  premises.  The  court  held  thai  the  receipts  of  rent  waived  the 
forfeiture  and  terminated  the  landlord's  right  of  possession.  Judge 
Woodbury,  in  pronouncing  the  opinion,  says:  **It  is  well  settled  that 
after  a  knowledge  ot  condition  broken,  and  before  a  re-entry,  an  accept- 
ance of  the  rent  in  arrear  is  a  waiver  ot  the  forfeiture,  and  an  admission 
that  thfc  tenancy  is  still  to  continue."  To  this  proposition  he  cites 
Pennant's  case,  Harvey  v.  Oswald,  Cro.  Eliz.  553,  572;  Gregson  v. 
Harrison,  2  Term  R.  425;  Browning  v.  Beston  Plowd.  133;  Kinnersly 
V.  Orpe,  Doug.  57»  and  Jackson  v.  Schutz,  18  Johns.  174,  183.  Of 
these  Pennant's  case  is  directly  to  the  contrary,  as  has  already  been 
shown,  and  the  others  are  cas*»s  of  rent  accrued  as  well  as  paid  after 
forfeiture.  They  do,  it  is  perhaps  true  sustain  the  distinguished  judge 
in  the  view  to  which  his  mind  seems  to  have  been  especially  directed, 
that  in  determining  whether  a  forfeiture  has  been  waived,  the  question 
whether  the  rent  ivas  accepted  before  or  after  re-entry  is  immaterial,  but 
in  none  of  these  cases  was  the  receipt  of  rent  which  accrued  before  the 
forfeiture  held  to  be  a  waiver. 
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The  reason  given  by  Judge  Woodbury  for  the  rule  he  contends  lor 
is  this:  "It  is  unjust  that  the  lessor  should  receive  both  the  penaUy 
and  the  rent  ;  or,  in  uther  words,  should  accept  the  perlormance  or  the 
condition,  and  retain  also  the  forleiture  lor  its  nonperlormance." 

But  the  courts  ot  New  Hampshire  have  chancery  jnrisdiciion,  and 
this  reasoning  Ipses  sight  ol  the  distinclion  between  law  and  equity. 

The  condition  was  to  perform  at  the  time.  To  pay  alterward  is.  lii 
law,  no  performance.  In  equity,  where  the  lorfeiture  is  a  mere  security 
for  the  payment  of  the  rent,  rehet  will  be  granted  by  allowing  a  subse- 
quent redemption.  Not  uooq  the  theory  that  the  condition  is  per- 
lormed,  however,  but  with  the  idea  that  as  time  is  not  of  the  essence 
of  the  contract,  that  which  is  equivalent  to  performance  will  be 
accepted  in  its  stead. 

This  examiuation  of  authorities  warrants  the  conclusion  that  not- 
withstanding the  very  high  authority  of  Judge  Woodbury,  (he  rule  at 
commun  law  is  well  settled  that  a  forleiture  is  not  waived  by  payment 
of  rent  which  accrued  before  condition  broken,  much  less  by  an  action 
on  the  indenture  ot  lease  to  recover  it,  but  that  the  lessor  might  well 
maintain  both  his  ejectment  and  his  action  ol  debt,  or  covenant  lor  the 
rent  accrued  until  forfeiture,  and  recover  damages  by  way  of  mesne 
pro&ts  tor  a  subsequent  possession. 

Against  this  rule  courts  of  equity  interfered  by  permitting  a  redemp- 
tion wherever  adequate  compensation  could  be  made  to  the  lessor,  as  in 
all  cases  of  lorleitures  by  reason  of  nonpayment  of  tent,  where  the  con- 
cluaion  is  tairly  derivable  that  the  clause  of  re-entry  is  intended  as  a 
mere  security,  and  where,  therefore,  payment  of  the  rent  with  interest 
would  be  a  just  equivalent. 

In  Ohio  we  have  now  no  distinction  between  legal  and  equitable 
remedies.  It  is  not  rational,  therefore,  any  longer  to  uphold  the  com- 
mon law  rule  with  one  hand,  and  upset  it  with  the  other;  to  say  that 
a  payment  made  a'ter  conuition  broken  of  rent  accnied  before,  is  no 
waiver,  but  to  compel  the  landlord  to  receive  the  same  sum  by  way  of 
redemption;  thus  giving  one  effect  to  a  willing,  another  to  an  unwilling 
receipt. 

The  true  rule  would  seem  to  he  to  hold  that,  and  only  that,  in  such 
cases,  to  be  waiver  which  equity  would  require  upon  granting  a 
redemption. 

Tberelore,  if,  by  the  landlord's  consent,  all  is  done  by  the  tenant 
which  the  chancellor  would  require  in  ca^e  o'  redemption,  it  is  a  just 
cbnclusion  that  the  forfeiture  is  waived. 

But  less  than  this  will  not  answer.  It  has  newer  been  held  that 
equity  would  require  a  lessor  to  accept  less  than  payment;  to  fake,  lor 
instance,  a  confession  of  judgment  in  lieu  of  that  lor  which  the 
forleiture  is  a  security.  The  action  of  courts  of  chancc-y  is  not  obtained 
unless  the  lessor  receives  an  equivalent  to  periormance. 

The  obtaining  of  a  judgment  against  the  lessee  is  not  a  waiver  ol 
the  lorfeiture  at  common  law;  even  payment  as  we  have  seen  lalls  short 
ol  that;  nor  is  it  the  foundation  of  a  redemption  in  equity,  and  should 
not  be  held  a  waiver,  therefore,  eithe.'  at  law  or  equity. 

The  demurrer  to  the  amended  answer  is  welt  taken,  and  must  be 
sustained. 

Before  leaving  this  part  of  the  case  it  is  proper  to  allude  to  the 
decision  in  Owens  v.  Hickman,  3  Re.  140  {%  W.  I,.  G.  349,)  which  was 


SXJPERIOR  COURT.  357 


Campbell  v.  McBlevey. 


much  relied  od,  by  counsel  for  defendants,  in  argument.  That  case 
only  involved  the  question  whether  the  permission  given  by  the  code 
to  recover,  in  one  action,  the  possession  ot  real  property  and  damages  for 
its  detention,  a  landlord  to  unite  with  a  count  lor  possession;  one,  upon 
the  indenture  of  lease,  for  rent  accrued  before  forfeiture.  And  it  was 
properly  held  that  it  did  not,  the  word  ^'damages"  as  used  in  the  code 
reierring  to  mesne  profits,  not  to  the  liability  upon  the  covenant  ol  the 
lease,  which  is  an  obligation  of  a  totally  different  nature.  The  case 
did  not  require  the  examination  of  the  question  presented  here.  If  it  had 
I  can  not  doubt,  notwithstanding  some  expressions  apparently  to  the  con- 
trary, that  the  learned  judge  would  have  aimed  at  the  same  conclusion 
to  which  I  have  come. 

The  demurrer  to  the  original  answer  may  be  disposed  of  much 
more  briefly. 

To  this  answer,  as  indeed  also  to  the  amended  answer,  it  is  first 
objected  that  the  defense  is  not  complete,  being  only  to  that  part  of  the 
petition  which  seeks  a  rescission  of  the  contract  because  of  nonpayment 
of  the  rent,  leaving  unanswered  the  claim  that  the  rights  of  McElevey 
are  forfeited  by  reason  of  his  failing  to  pay  for  the  building  he  erected. 
The  petition  avers,  not  that  at  the  end  of  two  years  there  was  any 
lien  or  incumbrance  on  the  building,  or  on  McElevty's  rights  under 
the  contract,  in  favor  ot  mechanics  who  did  work  and  furnished  mate- 
rials, but  simply  that  McElevey  then  was  and  is  now  in  debt  to  such 
parties.  The  contract  requires  him  to  pay  for  the  building,  ^' so  that 
when  completed  it  and  his  rights  under  the  contract  should  be  entirely 
free  and  unincumbered."  In  other  words,  so  that  when  the  lease  is  to 
be  executed  there  shall  be  nothing  in  the  way  ot  its  execution,  no 
mortgages,  mechanics'  liens,  or  other  incumbrances  on  the  building,  or 
on  McElevey's  rights  under  the  contract.  The  petition  does  not  show 
that  there  were  any. 

For  if  the  object  of  this  clause  was  to  provide  for  an  unembarrassed 
tenant,  by  way  ol  securing  more  certain  payment  of  rent,  it  does  not 
go  far  enough.  In  that  case  he  should  have  been  required  to  be  out  of 
debt  altogether.  The  construction  sought  to  be  given  this  clause 
permits  him  to  be  insolvent  in  his  general  buisness,  provided  he  pays 
for  the  building,  and  thus  defeats  itself. 

But  the  original  answer  is  open  to  a  serious  objection  in  this,  that 
it  seeks  to  clog  the  redemption  of  the  forfeiture  which  it  asks  with  con- 
ditions. The  defendant's  mortgage  debt  is  not  yet  due;  upon  that  they 
are  not  now  entitled  to  an  order  for  the  sale  of  the  leasehold.  Tliey 
offer  to  pay  up  the  rent  in  arrear.  provided  they  can  be  subrogated  to 
the  plaintia*s  rights,  can  have  their  payment  of  rent  made  a  lien  on  the 
premises,  and  they  ask  an  immediate  sale  of  the  leasehold. 

II  these  mortgagees  redeem,  the  money  they  have  to  pay  is 
UDdoubtedly  a  charge  against  the  leasehold  preferable  to  the  rights  of 
McElevey  or  any  one  claiming  under  him.  Neale  v.  Hagthrop,  3  Bland 
690. 

It  is  a  payment  to  save  the  estate  and  inures  to  the  benefit  of  the 
lessee,  and  all  who  claim  under  or  through  him.  Therefore  it  becomes 
the  first  lien,  junior  only  to  the  right  of  the  lessor.  It  can  not  be  made 
superior  to  her  rights  to  subsequently  accruing  rent,  nor  can  the  defend- 
ants be  subrogated  to  her  right  to  dispossess  the  occupants  of  the  build- 
ing.    Nor  is  it  a  lien  for  which  a  sale  will  be  ordered.     It  is  rather  a 
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charge  id  redemption  account,  which  McEIevey  and  those  claiming 
through  him  must  pay,  in  settlement  with  these  defendants,  and  whicli 
will  be  allowed  out  of  the  proceeds  of  sale  when  made,  but  to  delray 
which  the  leasehold  will  not  be  sold  in  the  first  instance. 

The  demurrer  to  the  original  answer  will  therefore  be  sustained, 
b^t  with  leave  to  amend  within  ten  days,  so  as  to  bring  into  conit  the 
rent  in  arrear  and  unconditionally  redeem.  Otherwise  there  must  be 
judgment  for  the  plaintifl. 


«jg-  PARTHERSHIP— PROC£SS. 

[General  Term,  November,  1859.] 
Israel  Maribnthal  bt  al.  v.  H.  J.  Amburgh  bt  al. 

1.  In  aa  action  against  a  firm   by  the  partnership  name,  connncnced  bj  aerrice  ol 

process  at  tlie  place  of  business,  leave  was  eiven  to  substitute  the  indiridiul 
names  of  the  partners  as  defendants;  Held,  thai  the  substitution  wm  nol 
complete,  and  that  it  was  therefore  error  to  try  the  case  and  render  jadgmcDl 
against  the  partners,  until  the  petition  had  been  so  amended  as  to  charge  Ihrai 
and  process  been  served  upon  them. 

2.  Thi!>  error  wis  not  waived  by  a  motion  for  a  new  trial,  made  In  tbe  Gno  naint 

but  subsequently  withdrawn. 

Proceeding  in  error,  by  Israel  Maiientbal,  G.  Lehman,  and  Leopolc 
Block,  to  obtain  the  reversal  of  a  judgment  rendered  against  them  a 
special  term.  The  error  assigned  is,  that  they  were  not  properly  madi 
parties  to  the  cause. 

The  action  was  originally  brought  against  the  firm  of  Marienthiil 
Lehman  &  Co.,  and  process  was  served  at  their  place  of  business,  ii 
accordance  with  the  provisions  of  the  act  "in  aid  of  the  law  ivtgulatinj 
suits  by  and  against  companies  and  partners." 

A  trial  was  bad,  a  verdict  rendered  lor  ttie  plaintiff,  and  a  nei 
trial  granted  upon  condition  that  the  defendants  pay  the  costs.  Am 
thereupon  the  defendants  having  complied  with  the  condition,  tb 
following  entry  was  made: 

"It  appearing  to  tbe  court  that  the  defendants  have  paid  the  cost 
in  this  cause,  under  former  order  berein.  it  is  tberelore  ordered  by  thi 
court  that  a  new  trial  be  granted.  Therelore,  leave  is  given  to  ih 
plaintitls  to  substitute  the  individual  names  of  the  members  of  the  fin 
of  Marienthal,  Lehman  &  Co.,  to-wit:  I.srael  Manenthal,  G.  Lehman 
and  Leopold  Block,  partners  by  name  of  Marienthal,  Lehman  &  Co. 
as  the  defendants  in  this  action,  instead  of  the  partnership  doing  busi 
ness  in  tbe  state  of  Ohio." 

The  attorney,  who  had  previously  represented  the  firm,  thei 
declined  to  appear  lor  the  persons  named  as  individual  partners,  am 
the  cause  proceeded  to  trial,  resulting  in  a  verdict  and  judgment  for  lb 
plaintifl. 

Jos.  Abraham,  for  plaintiffs  in  error. 

Stallo  ^  McCook,  for  defendants  in  error. 
HOADLY,   J. 

It  is  alleged  that  the  court  erred  in  making  the  order  of  substitt 
tiou.  It  is  unnecessary  to  decide  how  tar  the'  authority  to  perm: 
amendments  justihes  the  substitution  of  a  new  party,  or  whether  tb 
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change  made  in  this  case  can  be  so  called,  for  we  are  of  opinion  that 
the  order  does  not  extend  beyond  a  permission  or  leave  to  make  a  sub- 
stitution, that  it  does  not  itself  make  the  substitution,  and  that  it  could 
only  become  effectual  by  proper  amendments  of  the  pleadings,  and  the 
service  of  process  on  the  individual  partners,  and  this  is  indeed  all  that 
it  seems  to  have  designed. 

There  are  but  two  ways  of  bringing  a  defendant  into  court,  a 
voluntary  appearance,  or  the  service  of  process.  While  the  court  knew 
by  the  pleadings  that  a  firm  existed  in  Ohio  by  the  name  of  Marienthal, 
Lehm*an  &  Co.,  they  had  no  judicial  knowledge  that  Israel  Marienthal, 
G.  Lehman,  and  Leopold  Block  composed  that  firm.  Before  that  could 
be  known  to  the  court,  there  must  have  been  a  petition,  charging  them 
as  partners,  process  served,  and  a  day  in  court  given  them  to  admit  or 
deny  their  liability. 

The  very  act  under  which  this  suit  was  brought  provides  lor  the 
enforcement  of  a  judgment,  where  the  money  can  not  be  made  by  execu- 
tion against  the  firm,  by  bill  in  chancery  and  issuing  process  against 
"sach  persons  as  may  appear  to  have  been  members  of  such  firm.*' 
Swan  Stat.  706  LSec.  5370,  Rev.  Stat.]. 

We,  are,  therefore,  of  opinion  that  the  court  erred  at  special  term 
in  proceeding  to  try  the  cause  and  render  judgment  before  the  plaintiffs 
had  amended  their  petition  and  served  process  upon  the  individual 
partners. 

The  motion  for  a  new  trial  made  by  Mr.  Abraham,  attorney  for  the 
original  defendants,  was  no  waiver  of  the  error.  It  was  filed  in  the 
name  of  the  firm,  who  still  legally  remained  the  defendants,  the  substi- 
tution not  having  been  made  complete,  and  by  leave  of  the  court  was 
subsequently  withdrawn. 

Judgment  reversed  and  cause  remanded  lor  lurther  proceedings. 

Storer  and  Spencer,  JJ.,  concurred. 

Judgment  reversed. 


TENANTS  IN  COMMON— LEASES.  «  d^. 

John  Shillito  v.  Jambs  Pui^lan  kt  al. 

[General  Term,  NoTember,  1859.] 

S  and  P  were  tenants  in  common  of  lots  and  buildings.  P  leased  his  undivided 
interest  to  S  for  a  term  of  years,  S  agreeing  to  keep  the  buildings  insured,  to 
pay  all  taxes  and  assessments,  and  a  money  rent  to  P,  during  the  term.  S 
being  in  possession  of  the  whole  property,  filed  a  petition  for  partition  under 
the  code  against  P.  and  it  appeared  that  the  premises  were  not  susceptible  of 
division  by  metes  and  bounds  :  Held^  that  P  was  entitled  to  have  all  the 
benefits  of  the  lease  secured  to  him ;  that  this  could  only  be  done  by  a 
separate  sale  of  his  interest  subject  to  the  lease ;  that  S  did  not  need  the  aid 
of  the  law  to  affect  a  separate  sale  of  his  own  interests,  and  had  no  right  to 
invoke  it  for  a  sale  of  P's. 

Reserved  from  special  term  on  demurrer  to  an  amended  petition. 

This  was  a  petition  for  partition  and  other  relief  under  the  code. 
The  plaintifi  was  in  possession  of  the  whole  property,  ol  one  undivided 
hall  as  the  owner  in  fee  simple,  of  the  other  by  virtue  of  a  lease  lor 
years  from  his  co-owner.  James  Pullan,  which  would  expire  in 
December,  1862.  The  conditions  of  this  lease  are  fully  stated  in  the 
petition.     They  provide  among  other  things  lor  the  payment  by  Shillito 
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all  taxes,  levies  and  assessments,  and  of  a  money  rent  to  Pdllao  ol 
een  hundred  dollars  per  annum,  and  that  the  ptaintifi  shall,  at  his 
n  expense,  keep  the  buildings  on  the  premises  insuted  dutiD^  ihe 
m  for  the  benefit  ol  Pullnn,  in  the  sum  of  six  thousand  two  hnndied 
i  bity  dollars. 

A  demurrer  to  this  petition  was  sustained  by  Judge  Gholson  at 
•cial  term,  but  the  cause  coming  on  to  be  beard  in  general  term,  ihe 
Igment  was  reversed,  because  it  did  not  sufficiently  appear  trout  the 
»rd  but  that  the  property  could  be  divided  by  metes  and  bounds,  the 
jection  made  having  reterence,  not  to  such  a  division,  but  to  a'  sale. 

It  was  thereupon  remanded,  and  the  parties  having  agreed  and  made 
part  of  the  record  of  the  cause  that  the  property  is  of  such  a  character 
tt  partition  can  not  be  made  by  metes  and  bounds,  the  cause  was 
erved  for  decision  of  the  question  whether  the  plaintiff  is  entitled  to 
ale. 

Worthington  &  Matthews,  for  plaintiff. 

Lincoln,  Smith  He  Warnock,  for  defendants. 
JADLY,  J. 

The  owners,  Shillito  &  Pullan.  by  the  lease,  have  assumed  certain 
ligations  toward  each  other,  ot  the  benefit  ol  which  neither  can  deprive 
;  other.  Pullan,  by  his  answer,  objects  to  partition,  because,  be 
ers,  that  it  puts  an  end  to  the  term.  This,  we  are  ot  opinion,  can 
t  be  done.  It  by  the  lease  an  enhanced  value  is  given  to  the 
divided  half  of  this  estate  owned  by  Pullan,  or  any  benefits  have  been 
lerved  to  him,  it  would  impair  the  obligations  of  the  contract  to  cut 
OTt  the  term. 

If  his  co-owner  is  entitled  to  partition,  it  must  Iheiefoie  be  so  made 
to  preserve  to  Pullan  all  his  rights  secured  by  this  contract.  It  the 
jperty  were  susceptible  of  specific  division,  this  result  could  be 
:oroplished  in  that  way;  and  the  Supreme  Court  in  Morgan  v.  Staler, 
Ohio  389,  decided  that  a  party  who  was  in  possession  of  an  entire 
Dperty,  as  tenant  lor  life,  and  owned  the  reversion  of  one-sixth, 
lid  have  such  partition.  The  question  how  a  sale  could  be  marie 
der  such  circumstances  was  not  brought  to  the  attention  of  the  court. 

In  the  present  case  the.  difficulty  is  enhanced  by  the  fact  that  a 
itract  exists  by  which  one  owner  has  agreed  to  keep  the  premises 
;ured,  to  pay  all  taxes  and  assessments,  and  a  money  rent  lor  the 
:  of  the  other's  half.  And  tf  a  sale  is  made,  the  benefits  of  the  lease 
1st  as  far  as  practicable  be  reserved  to  Pullan,  that  is,  the  property 
ist  be  sold  subject  to  the  lease. 

Not  merely  subject  to  the  right  to  possess  in  Shillito,  but  the  hen- 
t  of  the  lease  must  pass  to  the  purchaser,  so  that  he  shall  succeed  to 
:  position  ot  Pullan,  the  lease  being  preserved  intact,  and  Shillito, 
to  the  undivided  halt  leased,  becoming  the  tenant  of  the  purchaser. 

By  such  a  sale,  and  only  thus,  can  Pullan  be  secured  in  the  benefits 
the  lease,  on  which  he  insists  in  his  answer.  The  sale  would  trans- 
Shillito's  halt  in  unincumbered  fee  simple,  and  Pullan's  half 
mmbered  by  the  lease,  or,  as  the  fact  may  be,  enhanced  in  value  by 
^ lease. 

Can  such  sale  be  made  ? 

It  is  obvious  from  Ibis  statement  that  the  only  sale  which  can  be 
d  is,  practically,  a  sale  of  the  two  interests.     For,  if  Pnllan's  half  is 
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to  be  sold  subject  separately  to  the  lease,  it  must  be  so  appraised  and 
offered  that  the  benefit  or  disadvantage  ot  the  incumbrance  shall 
attach  to  that  half  alone.  We  can  not  give  Shillito  hall  of  the  increased 
value  occasioned  by  the  lease,  we  canr  not  require  him  to  suffer  half  the 
decrease.  Yet  that  would  be  the  result  were  we  to  order  a  sale  of  the 
whole  as  a  single  estate  subject  to  the  lease. 

We  must  therefore  order  an  appraisement  of  Shillito's  half,  unin- 
cumbered by  itself;  and  of  Pullan's  halt  increased  or  decreased  in 
value  as  the  fact  may  be  by'itself»  and  sell  them  separately. 

Upon  such  a  sale  it  is  obvious  that  Shillito  occupies  a  very  difierent 
position  Irom  Pullan  or  other  bidder^.  He  alone  by  purchase  can  obtain 
possession  of  the  whole  property ;  and  yet  as  far  as  possession  goes,  he 
needs  no  sale  to  effect  this  object,  for  he  has  it  now. 

Any  other  purchaser  would  take  only  an  undivided  half  oi  the 
possessory  right.  To  obtain  possession  of  the  entire  property,  he  would 
have  either  to  release  Shillito  from  the  obligations  oi  the  lease,  and  then 
have  the  benefits  which  he  has  purchased  and  paid  for,  or  resort  to  a 
new  action  for  a  partition  between  himself  and  Shillito,  in  which  as  no 
specific  partition  can  be  made,  the  difficulties  of  this  case  would  he 
presented  in  a  new  and  perhaps  enhanced  form.  It  is  true  Shillito 
might  surrender  possession  and  still  continue  to  pay  rent  and  perlorm 
the  other  covenants  of  the  lease ;  but  we  have  no  right  to  impose  such 
condition  upon  him,  and  no  reason  to  believe  that  he  would  consent. 

And  as  to  the  title  which  would  be  transferred  by  such  a  sale.  It 
is  to  be  remembered  that  one  part  owner  has  no  right  to  ask  a  sale  of 
bis  co-owner's  interest  in  the  joint  property,  except  as  a  means  of  obtain- 
ing a  severance  and  the  enjoyment  of  his  own  estate  in  severalty.  And 
this  is  not  a  proceeding  under  the  statute,  but  the  equitable  jurisdiction 
ot  the  courts  is  invoked,  proceedings  under  the  code  having  been 
resorted  to  for  the  purpose.  And  the  petition  is  not  merely  for  parti- 
tion, but  under  another  aspect  of  the  case,  not  necessary  to  be  consid- 
ered in  this  opinion,  a  sale  is  sought  ol  Pullan's  interest  to  pay  a  judg- 
ment, which  it  is  averred  can  not   be  collected  upon  execution. 

In  a  partition  in  equity,  whatever  may  be  true  of  the  statutory 
remedy, sale  will  be  refused,  unless  it  is  shown  to  be  absolutely  essential 
to  the  enjoyment  of  the  petitioner's  right.  For,  except  in  such  contin- 
gency, one  owner's  <}issent  is  equal  to  the  other's  assent.  One  has  as 
much  right  to  ask  a  refusal  as  the  other  the  order  of  sale.  And  as  the 
wife's  inchoate  dower  would  be  cut  off  by  such  sale,  without  any  com- 
pensation. Weaver  v.  Gregg,  t)  Ohio  St.  547.  there  may  be  very  good 
ground  for  refusing  a  sale  if  the  petitioner's  rights  can  be  secured  with- 
out it. 

Now,  the  moment  that  we  ascertained  that  in  this  case  the  sale, 
i^  ordered,  would  hav».'  to  be  of  the  several  interests  separately,  every 
reason  lor  a  sale  was  removed.  The  plaintifl  can  sell  his  own  half  at 
auction  or  private  sale  without  our  interposition.  It  will  not  facilitate 
the  sale  oi  his  interest  to  put  up  his  co-owner's  separate,  at  the  same 
time  and  place.  And  if  different  persons  should  buy  them  the  difficulties 
of  the  present  owners  would  only  be  transferred  to  new  hands. 

We  are,  therefore,  of  opinion,  that  James  Pullan  is  entitled  to  have 
all  the  benefits  oi  the  lease  secured  to  him  in  case  of  any  sale;  that  this 
can  oniy  be  done  by  a  sale  of  his  interest  in  the  property  subject  to  the 
lease;  that  such  sale  can  not  be  made  except  by  an  appraisement  and 
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sale  of  the  interest  of  the  two  owners  separately ;  that  to  sell  bis  own 
interest  Shiltito  does  not  need  our  aid,  and  has  no  right  to  invoke  it  for 
a  sale  of  Pullan's. 

The  case  will  be  remanded  for  judgment  in  accordance  with  thu 
opinion. 

Storer  and  Spencer,  JJ.,  concurred. 


«m»  ACTIONS— PARTIES— JURISDICTION. 

Gefard  R.  Chhseldinb  v.  Richard  Mathbrs. 
[General  Term,  December,  1869.) 

1.  Where  a  aberifT  had  leried  upon  chattels,  by  virtue  of  an  execution  from  this 
court,  and  Ibird  persona  claiming  to  be  the  real  owners,  took  them  by  a  writ 
of  replevin  iasning  from  the  circuit  conrt  of  the  United  States,  and  upon  the 
trinl  the  presiding  judge  of  that  court  charged  the  jury  that  good*  in  the 
custody  of  a  sheriff,  under  a  lawful  execution,  could  not  be  replevied  in  the 
federal  courts,  and  thereupon  a  verdict  was  returned  and  judgment  rendered 
for  the  sheriff  for  the  full  value  of  the  goods,  in  an  action  against  the  surety 
in  the  replevin  bond  :  Held,  1.  That  the  action  was  properly  instituted  under 
the  code  in  the  name  of  the  sheriff,  without  joining  the  execution  creditors. 
2.  That  the  circuit  court  had  jurisdiction  over  the  subject  matter  and  the 
person,  and  anch  judgment  until  reversed  is  con;lnsive.  ^ 

%.  A  sheriff  has  a  special  property  in  goods  by  virtue  of  his  levy  and  pecnuiiry 
interest  to  the  extent  of  his  costs,  thns  the  requirement  that  the  real  part;  in 
interest  must  sue  does  not  sffect  him  in  a  suit  on  a  replevin  bond  given  u 
security  for  property  held  by  him.  Also,  Sec.  26  of  the  code  authoriies  suithj 
the  trustee  of  an  express  trust,  or  by  a  "  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another."    (Sec.  499:)  Rev.  Sut.] 

Proceeding  in  error  to  reverse  a  judgment  rendered  in  favor  of  the 
defendant  in  error. 

This  aclion  waa  originally  instituted  by  Mathers  against  Cheseldine, 
upon  a  replevin  bond  given  in  the  circuit  court  ot  the  United  Stales 
for  the  seventh  circuit  and  southern  district  of  Ohio,  in  the  case  of 
Benjamin  T.  Stites  and  Benjamin  Romine  against  said  Mathers,  ia 
which  judgment  was  rendered  in  favor  ol  Mathers  against  Stites  and 
Romine  in  replevin,  they  failing  to  sustain  their  claim  to  the  property 
in  controversy. 

To  this  petition  Cheseldine  answered  in  substance  this:  That 
when  the  replevin  was  sued  out  of  the  federal  courts,  Mathers,  as  shetifl 
ot  Hamilton  county,  had  possession  at  the  goods  by  virtue  ol  a  lev; 
before  that  time  made  under  an  execution  upon  a  judgment  in  this  conrl 
in  favot  of  Benedict,  Hall  &  Co.  against  Harvey  H.  Romine;  that  the 
goods  were  in  lact  the  property  of  Stites  and  Romine,  and  not  o\  Harvey 
H.  Romine;  that  the  judgment  was  the  result  ot  a  charge  to  the  jury, 
by  the  presiding  judge  ol  the  circuit  court,  that  where  a  sheritt  holds 
property  under  a  lawful  execution,  replevin  can  not  be  resorted  to  bj 
the  true  owner;  and  that  the  judgment  is  null  aud  void  for  want  oi  juriS' 
diction  in  the  circuit  court. 

A  demurrer  to  this  answer  having  been  sustained  and  judgmeol 
rendered  for  the  plaintiff,  this  petition  in  error  is  prosecuted  to  obtain  i 
reversal. 

Thompson  &  Nesmith,  for  plaintiH  in  error. 

Abram  Brower,  for  defendant  in  error. 
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HOADLY,  J. 

Two  points  are  presented.  First,  as  to  the  right  of  the  sheriff  to 
maintain  this  action. 

It  is  said  that  under  the  code  the  real  party  in  interest  must  sue, 
and  that  Benedict,  Hall  &  Co.  therefore  should  have  been  made 
plaintiffs. 

But  the  sheriff  had  a  special  property  in  the  goods  by  virtue  of  his 
levy,  and  a  pecuniary  interest  to  the  extent  of  his  costs. 

Moreover,  the  code  authorizes  *'the  trustee  of  an  express  trust,*'  as 
well  as  '*a  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another,  to  brins:  an  action  without  ioining  with  him  the 
person  lor  whose  benefit  it  is  prosecuted."  Section  26  [Sec.  4993,  Rev. 
Stat.]. 

Words  could  not  be  used  more  aptly  to  describe  the  legal  relation 
which  the  sheriff  bears  to  Benedict,  Hall  &  Co.,  than  these.  For  their 
benefit  this  contract  is  made  with  him. 

The  New  York  code  contains  a  similar  provision  couched  in  slightly 
different  terms.  It  authorizes  the  trustee  of  an  express  trust  to  sue  in 
his  own  name  without  joining  his  cestui  qtie  trusty  and  provides  that 
any  person  with  whom  or  in  whose  name  a  contract  is  made  lor  the  ben- 
efit ot  another  shall  be  considered  as  such  trustee  lor  the  purpose  of 
prosecuting  an  action. 

Under  this  provision  it  has  been  held  that  an  auctioneer  could  sue 
in  his  own  name,  although  his  commissions  having  been  paid,  he  had  no 
real  interest  in  the  property*  Bogart  v.  0*Regan,  1  E.  D.  Smith  690; 
Minturn  v.  Main,  3  Selden  220;  that  the  mayor,  alderman,  and  com* 
monalty  of  the  city  of  New  York,  being  the  obligees  of  a  constable's 
official  bond,  might  sue  lor  its  breach,  and  the  party  injured  need  not 
be  joined  as  plaintiff;  Mayor,  etc.,  of  New  York  v.  Doody,  4  Abbott 
127;  and  that  upon  the  bond  ot  a  trustee  and  his  security  given  to  the 
**people  ot  the  state  of  New  York,"  suit  was  properly  instituted  in  the 
name  of  the  people.     People  v.  Norton,  5  Selden  176. 

We  are  satisfied  that  this  action  was  properly  instituted. 

The  second  proposition  advanced  is,  that  the  federal  court  exceeded 
its  jurisdiction  in  issuing  the  writ  of  replevin;  that  they  have  so  spe- 
cially adjudicated,  and  that,  therefore,  the  bond  is  of  no  legal  obligation. 

If  the  circuit  court  possessed  no  power  to  issue  the  writ  ol  replevin 
the  conclusion  would  follow.  The  analogy  would  then  exist  which 
counsel  seek  to  maintain,  between  the  writ  in  question  and  like  process 
from  the  police  or  probate  court. 

But  the  federal  courts  have  full  ample  jurisdiction  to  issue  writs 
of  replevin  generally,  and  to  replevy  from  Richard  Mathers  especially. 
There  was,  in  the  case  of  Stites  and  Romine  against  Mathers,  jurisdic- 
tion of  the  person  and  of  the  subject  matter. 

The  court  did  not  decide  that  they  had  no  jurisdiction,  that  they 
were  acting  coram  non,  tor  they  exercised  jurisdiction,  and  proceeded  to 
render  judgment,  but  simply  that  Richard  Mathers,  as  sheriff,  having 
possession  under  a  lawful  writ,  could  not  be  legally  ousted  by  proceed- 
ings subsequently  commenced  in  another  court.  It  was  a  case  not  of 
want,  but  of  conflict  ot  jurisdiction.  The  plea  ot  another  action  pend- 
ing, is  a  plea  in  bar,  never  a  plea  to  the  jurisdiction.  The  federal  court 
yielded,  not  because  it  had  no  jurisdiction  to  try  the  right  of  property 
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Id  these  goods,  but  because  they  judged  that  that  right  had  previously 
vested  in  another  tribunal.  Cases  of  such  conflict  do  not  go  upon  the 
idea  of  a  want  ot  power,  but  ot  the  propriety  ol  its  exercise.  It  the 
circuit  court  erred  in  thus  holding,  the  only  remedy  is  by  a  resort  to 
the  Supreme  Court  of  the  United  Slates. 

But  until  their  judgment  is  reversed  we  must  give  it  lull  legal 
efficacy.  They  had,  we  think,  jurisdiction  to  issue  the  writ,  to  exe- 
cute it,  and  to  render  judgment,  aqd  the  bond  here  sued  on,  given  to 
secure  that  judgment  when  it  should  be  rendered,  must  be  enforced. 

Judgment  affirmed. 

Spencer  and  Storer,  JJ.,  concurred. 


»«^  HUSBAND  AND  WIFE -WILLS. 

♦William  McCammon  bt  al.,  Trdstkbs,  btc,  v.  Prddbncb 
Summons  bt  al. 

[Special  Term,  December,  ISSB.] 

1.  A  wife  sustains  the  relaliou  of  quasi  creditor  as  well  as  that  of  Dcxt  of  kin  in 

the  distribucioD  of  her  husband's  iversonal  estate. 

2.  A  busbaod  can  not  leave  bis  property  to  others  by  will  nnless  his  estate  is  charged 

with  aa  honorable  maintenance  for  his  wife  ;  nor  can  her  right  be  defeated  by 
a  voluntary  conveyance  of  his  personalty  to  trustees  for  the  benefit  of  his 
grandchildren,  when  made  with  intent  to  deprive  her  of  hei  portion  theieof 
after  his  decease. 

Action  in  the  nature  of  a  bill  in  equity,  to  enforce  a  trust,  seeking 
the  intervention  of  the  court  to  give  a  legal  interpretatiou  ot  Its  pro- 
visions. 

The  tacts  are  these:  On  February  28,  1858.  John  Blair  Summons, 
then  lying  dangerously  sick  at  the  Spencer  House,  in  the  city  ot  Cin- 
cinnati, made  his  will,  by  which  his  whole  real  estate  was  devised  to 
bis  grandchildren,  subject  lo  the  payment  ol  one-third  of  the  rents  to 
his  wife.  No  mention  is  made  of  his  personal  estate,  but  there  is  a 
c;ondition  inserted,  that  the  devise  to  Prudence  Summons,  his  wife,  shall 
be  inoperative,  unless  she  releases  her  right  of  dower;  expressing  the 
purpose  also,  "that  the  allowance  to  her  shall  he  in  lieu  of  any  and  all 
claims  or  demands  upon  her  husband's  estate."  Within  an  hour  or  two 
after  the  execution  of  his  will,  he  signs  a  certain  deed  of  trust  which  is 
the  subject  ol  the  present  controversy.  It  conveys  all  the  personal  prop- 
erty ol  the  grantor  to  William  McCaramon  and  Jonathan  H.  Barker,  in 
trust,  for  his  grandchildren,  without  making  any  provision  for  his  wife, 
thereby  eflectually  excluding  her  from  any  participation  in  the  trust. 

It  was  fully  proved  that  the  ohject  for  whii.h  the  real  aud  personal 
estate  was  thus  transferred  by  separate  instruments,  was  to  prevent 
Mrs.  Summons  from  receiving  the  distributive  share  ot  the  personalty. 
which  is  allowed  by  law  when  the  wife  survives  her  husband.  This 
was  avowed  both  before  and  at  the  time  he  created  the  trust,  and  is 
testified  to  by  one  of  the  plaintiffs. 
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Mr.. Summons  died  od  the  same  day  he  made  his  will,  and  within 
an  hour,  at  the  farthest,  after  the  execution  of  the  deed  of  trust. 

Mrs.  Summons,  the  widow,  files  her  answer  denying  the  right  of 
her  husband  to  deprive  her  of  her  statutory  right,  by  such  a  disposition 
of  his  personal  estate  as  that  contained  in  the  deed  of  trust;  alleging  it 
to  have  been  made  in  Iraud  of  her  legal  claim  to  a  distributive  share. 

Her  children  have  also  set  up  their  claim  as  heirs-at-law,  and  insist 
that  their  father  died  intestate,  as  to  his  personal  estate,  thereby  leaving 
it  to  be  distributed  as  is  required  by  the  statute  of  descents  and  distribu- 
tion. 

Mills  &  Goshorn,  for  plaint ifis. 

Thos.  M.  Key  and  C.  W.  Woolley,  for  Mrs.  Summons. 

SrORER,   J. 

The  questions  involved  are  not  only  important,  but  are  alike  novel 
and  interesting. 

It  is  proper  to  understand  in  the  first  place  the  precise  claim  of 
the  wife  when  she  survives  her  husband. 

By  Sec.  180  of  the  act  [Swan  389;  Sec.  4176,  Rev.  Stat.]  **to  pro- 
vide for  the  settlement  of  the  estate  ot  deceased  persons,*'  the  widow  of 
every  intestate,  who  dies  childless,  is  entitled  **to  all  the  estate,  as  next 
of  kin,  which  shall  be  subject  to  distribution.'*  If  he  sliould  leave 
issue,  her  portion  is  limited  "to  one-half  ol  any  sum  not  exceeding  $400, 
and  one-third  of  the  entire  residue." 

By  Sec.  44  of  the  Wills  Act,  Swan  1030  [Sec.  69t)*,  Rev.  Stat.]  it 
is  provided  **if  the  widow  fails  to  make  her  election  under  her  husband's 
will,  she  shall  retain  her  dower  and  such  share  of  her  husband's  personal 
estate,  as  she  would  be  entitled  to  by  law  in  case  he  died  intestate." 

We  have,  heretofore,  in  the  case  ot  Hartshorne's  estate,  which 
was  very  elaborately  argued,  and  all  the  questions  involved  fully  con- 
sidered, both  in  special  and  general  terms,  decided  what  construction 
should  be  given  to  "the  statute  of  descents- and  distribution,"  the  act 
for  the  settlement  of  intestate  estates,  and  the  ** Wills  Act,"  so  far  as 
the  right  of  the  widow  in  her  husband's  personalty  is  concerned. 

We  held  she  could  not  be  defeated  by  her  husband,  unless  by  an 
absolute  disposition  of  the  estate  in  his  lifetime,  made  in  good  taith, 
and  not  for  any  sinister  purpose.  We  regard  the  wile  as  sustaining  the 
relation  of  quasi  creditor,  as  well  as  entitled,  as  next  ot  kin,  to  her  dis- 
tributive share  in  her  husband's  personalty.  The  right  is  secured  for 
her  support,  she  may  rely  upon  it  when  she  marries,  and,  in  the  con- 
fidence of  its  security,  feel  that  she  is  not  at  the  mercy,  the  caprice,  or 
waywardness  of  her  husband.  He  can  not  leave  his  fortune  to  others 
by  will,  unless  his  estate  is  charged  with  an  honorable  maintenance  lor 
the  wife  and  the  mother. 

A  very  strong  analogy  is  furnished,  by  a  reference  to  the  customs 

01  London  and  York,  by  which  the  widow  of  a  free  man  and  her  children 
are  alike  entitled  to  a  distributive  share  of  the  husband's  personalty. 

It  is  held,  the  rights  of  the  widow  and  orphans,  under  these  cus- 
toms, are  in  the  nature  ot  those  ot  creditors,  and  where  a  loss  happens  to 
the  estate,  by  reason  of  the  insolvency  or  mismanagement  of  the  execu- 
tors, it  shall  fall  upon  the  testamentary  part  only.  Fairebeard  v.  Bowers, 

2  Vernon  202,  in  notes;  Deakins  v.  Buckley,    lb.  240;  Read  v.  Duck, 
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re.  Ch.  409;  2  Ld.  lUym.  1325;  Redshaw  v.  Brasier,  2  Bac.  Abr.  25ti. 
nstom;  7  Viaer   Abr.  216;  same  title  (B.  U),  5,  4. 

Assuming,  then,  the  widow's  right  to  be  io  the  nature  of  that  of  i 
reditoi  to  the  estate  caQ  it  be  deteated  by  a  voluniary  conveyance  of 
le  husband's  personalty  without  being  met  by  the  ordinary  rule,  which 
iroids  all  such  transters,  if  the  creditor  is  to  be  prejudiced  by  allowine 
to  stand  ?  Surely,  no  such  principle  can  be  claimed;  it  would  be  iD 
iolation  of  every  establiithed  rule  of  public  policy  and  opposed  in  its 
!tter.  as  well  as  its  spirit,  to  the  statute  ol  frauds  and  perjuries. 

If,  bowever,  we  regard  the  real  purpose  ol  the  trust  now  sought  to 
e  set  up,  can  we,  with  the  testimony  betore  us,so  clearly  eslabli&hiog 
it  husband's  inti^ntion  to  defeat  the  wife's  statutory  claim,  decree  for 
le  plaintiff? 

In  the  many  cases  decided  under  the  customs  to  which  we  have 
■fetred,  the  chancellor  has,  without  exception,  held  the  tiansterorcon- 
eyance  as  Iraudulent,  if  by  its  express  terms  or  by  implication  such  a 
instruction  ratist  be  given  to  the  transaction;  and,  if  an  intention  thus 
nplied  is  sufficient  to  set  aside  the  transfer,  there  can  be  no  doubt  of  Ihe 
;gal    result  when  the  fact   is  admitted,  or  clearly  established,  aiiunde. 

Thus,  in  T?mkyns  v.  Laribroke,  2  Ves.  Sr.  591;  Coomes  v.  Elling, 
Atkyns  676;  Smith  v.  Fellows,  2  Atkyns  62,  377;  Turner  v.  Jen- 
ings,  2  Vernon  612;  7  Vin.  Ab,  252,  pi.  11;  Roper  on  Husband  and 
;rife.  16;  2  Wm.  Executors  1014.  We  find  in  the  case  of  Ligthfoot 
.  Colgin.  5  Munloid  42,  the  same  question  involved  here  discussed,  and 
le  same  question  similarly  decided. 

We  may  well  hold,  then,  that  the  wife  can  not  be  barred  of  bet 
laim  by  the  trust  now  attempted  to  be  set  up  by  the  plaintitis. 

We  suppcKe  both  the  will  and  the  deed  of  the  trust  are  but  one 
ansaciion,  made  during  the  last  hours  of  the  deceased,  and  intended  to 
ffect  a  disposition  of  his  personalty,  in  direct  opposition  to  the  law, 
'hich  gives  to  the  wile  a  dehntte  interest  in  her  husband's  property  at 
is  decease. 

To  use  the  language  of  some  of  the  cases,  the  deed  ot  trust  was  but 
will  in  disguise,  and  would  be  held  in  England  to  be  a  testamenlary 
equest,  or  the  duty  payable  to  the  state  would  be  defeated.  Attorney 
General  v.  Jones,  3  Price  368;  Gaskell  v.  Gaskell,  2  Y.  &  J.  502. 

No  particular  language  is  necessary  lo  constitute  an  interest,  a 
;stameDtary  one,  and  no  contrivance,  such  as  the  mnltiplicalion  of 
apers,  can  conceal  the  purpose  intended  by  the  party  who  eitecutes 
lem.     1  Wm.  Ex.  55,  56. 

It  will  be  seen  now  carelully  every  attempt  at  evasion,  however 
ludable  may  be  Ihe  object,  is  considered  by  the  court,  when  Ihe  rights 
f  the  parties,  or  the  law  of  the  land  will  be  impugned  or  violated, 
'he  substance  is  never  sacrificed  to  form,  and  while  the  rule  of  equity 
I  to  bold  that  to  be  done  which  ought  to  be  done,  another  is  equally 
ue,  that  parties  will  be  held  to  mean  what  they  have  said  and  done. 
ly  their  admissions  as  well  as  their  acts,  their  intentions  are  to  be 
etermined. 

Whether  the  deed  before  us  was  ever  delivered  or  not,  to  our 
pprehension,  is  immaterial;  and  so,  whether  it  was  revocable  by  the 
rantor,  had  he  recovered,  is  equally  unnecessary  for  us  to  decide, 
ndeed,  it  may  be  doubted  whether  any  legal  transfer  of  the  personal 
roperty  passed  to  the  trustees;  and  il  only  an  equitable  right,  bow  can 
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the  title  to  stocks  and  other  personalty,  passing  by  indorsement  or 
delivery  be  completed,  where  there  is  no  valuable  consideration  to 
support  the  contract. 

While  we  refuse  to  set  up  the  trust,  as  against  the  wife  ot  the 
decedent,  we  decide  nothing  further.  The  children  and  grandchildren 
may  urge  their  claims  upon  the  grounds  stated  in  the  answer.  These 
grounds  are  not  covered  by  our  present  opinion,  and  have  not  been  con- 
sidered in  our  examination  ot  the  case. 

'while  we  are  thus  compelled  to  decide  adversely  to  the  plaintiff, 
we  could  have  wished  it  were  permitted  us  to  vindicate,  in  some  oj  its 
aspects,  the  object  ot  the  husband  in  thus  disposing  of  his  estate.  He 
was  evidently  a  heartbroken  man;  upright,  industrious,  and  painstaking 
through  a  long  life  of  toil  and  adventure,  yet  a  sufferer  by  a  visitation 
which  a  parent  alone  can  understand.  He  had  not  actually  outlived  his 
children,  but  all,  save  one.  were  dead  to  him,  and  at  last  he  was  sepa- 
rated trom  his'wite. 

We  may  well  commiserate  his  condition,  and  understand  why  it 
was  he  desired  his  property  to  be  thus  distributed.  But  we  have,  a 
legal  duty  only   to  perform,  and  must  discharge  it  impartially. 

Decree  for  defendant. 


ERROR— LEASES— FORFEITURE.  «  ^; 

[General  Term,  December,  1869.] 

*  Jacob  W.  Sweeney  v.  Cyrus  Garrett. 

1.  The  court  in  general  term  will  confine  their  review  solely  to  the  error  apparent 

in  the  record. 

2.  To  create  a  forfeiture  of  a  lease,  it  is  not  necessary  to  make  any  demand  for  rent» 

when  the  lease  provides  that  the  nonpayment  without  demand  shall  determine 
the  lease. 

8.  In  an  action  to  recover  possession  of  land,  after  a  forfeiture  of  a  lease,  the  mer^ 
fact  of  another  action  pending  between  the  same  parties  for  the  same  premise^ 
is  not  a  good  defense,  unless  it  appears  that  the  cause  of  action  is  the  same. 

Proceeding  in  error  to  reverse  a  judgment  rendered  in  favor  ol  Cyrus 
Garrett,  at  special  term,  by  Spencer,  J.,  in  a  suit  to  recover  the  posses- 
sion ol  real  property. 

The  pleadings,  on  the  part  of  the  plaintifi,  allege  that  he  claims 
title  to  a  lot  of  land  on  the  east  side  of  Walnut,  between  Sixth  and 
Seventh  streets,  in  the  city  of  Cincinnati,  being  a  portion  of  a  hotel 
known  as  the  Walnut  Street  House,  the  possession  of  whicn  the  delend- 
ant  unlawfully  withholds. 

The  answer  sets  up  the  f'^ct  that  the  plaintiff  had  commenced 
another  action  to  recover  the  same  premises,  which  was  then  pending  in 
this  court. 

It'  also  alleges  the  defendant's  right  to  remain  in  possession  by 
virtue  ot  a  lease,  made  to  him  by  the  plaintiti  for  the  premises  in  con- 
troversy, for  a  term  of  nine  years  from  February  12,  1852. 

*  Followed,  in  that  it  is  not  necessary  to  make  a  demand  for  rent  when  the  lease 
provides  that  non-payment  without  demand  shall  be  deemed  a  forfeiture.  City  v. 
Fitzgerald,  2  C.  S.  C.  62. 
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Oa  the  trial  it  was  found  that  a  large  amount  of  rent,  due  13  thi 
intift  by  the  detendant,  was  unpaid,  and  no  oQer  to  pay  it  had  bcei 
de  by  the  detendant.     By  th&  terms  of  the  lease,  the  rent  was  f  1,00) 

annum,  payable  monthly  in  installments  of  S)j3.33^  on  the  first  da] 
each  month,  with  this  condition,  "that  in  case  said  Jacob  W 
eeney  should  tail  to  pay  any  installment  of  said  rent  for  thirty  day 
:r  the  same  shall  have  become  due,  and  without  demand  on  the  par 
■aid  Garrett,  then  this  lease  to  become  void," 

On  January  1,  1859,  about  (TOO  was  due,  and,  on  the  same  day,  tbi 
^liS  was  present  at  the  defeDdant's  hotel,  which  covered  the  prem 
!  described  in  the  lease,  and  was  ready  to  receive  bis  rent,  but  □< 
ment  of  rent  was  made,  and  no  oSer  to  pay  it  came  trom  tbi 
end  ant. 

The  case  was  submitted  to  the  court,  who  held,  upon  the  testimony 

plaintiff  was  entitled  to  recover  the  possession  ol  the  premises  hel( 
detendant,  and  judgment  was  given  accordingly. 

Exceptions  were  taken  to  the  judgment,  and  to  the  refusal  ot  thi 
ge  to  grant  a  new  trial. 

Stephen  Clark,  for  plaintitt  in  error. 

Snow  &  Biadstreet,  lor  defendant  in  error. 
JBEH,   J. 

We  are  asked  to  revise  the  proceedings  in  this  case  at  special  term. 

First,  because  the  court  erred  in  deciding  the  platntitt  could  avail 
iselt  of  the  conditions  of  the  lease,  atter  he  had  dispensed  with  then 
1  waived  them. 

We  find  no  such  ruling  in  the  record,  and  no  exception  appears  U 
'e  been  taken  to  the  oi>inion  of  the  court,  if  one  was  expressed  upor 

point. 

The  second  error  assigned  is,  that  the  court  held  a  demand  for  tb< 
t  due  need  not  have  been  made  by  the  lessor  to  give  him  a  right  ol 
ry. 

The  terms  of  the  lease  were  regarded  by  the  ]udge  as  conterriag 
t  right  upon  the  lessor,  and  he  accordingly  decided  the  plaintiff  wu 

required  to  demand  payment  of  the  rent,  and  this,  in  our  opinion, 
he  Uw  of  the  case. 

There  seems  to  be  no  conflict  of  authority  on  the  question  from 
rmer's  case,  5  Cow,  40,  to  the  present  time;  we  find  the  rule  tho; 
:ed  in  1  Bac.  Abr.  655,  recognized  in  Woodfall's  Landl.  and  T.  StW; 
jdriebt  V.  Cator,  2  Doug.  477;  and  Harris  v.  Masters,  2  Barn.  S 
;s.  490. 

The  third  error  assigned  is  but  the  statement  of  the  second  i[ 
ither  form,  and  the  opinion  we  have  expressed  upon  that  is  equall] 
iHcable  to  this.  As  to  the  fourth,  that  parol  evidence  was  admittei 
:xplain  the  lease,  we  find  no  such  statement  in  the  bill  of  exceptions 
I  must  disregard  this  assignment  of  error  accordingly. 

As  to  the  fifth,  that  the  court  erred  in  refusing  to  decide  that! 
ner  action  then  pending,  was  a  bar  to  this  proceeding. 

It  does  not  appear  by  the  record  that  any  such  action  was  pending 
proof  ot  the  fact  is  exhibited  in  the  bill  of  exceptions,  but,  on  the 
itrary,  it  is  there  stated  that  all  ihe  testimony  ottered  on  the  trial 
I  that  of  the  parties,  themselves,  who  were  both  sworn. 
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We  are  not,  therefore,  required  to  consider  this  exception.  If, 
however,  we  were  permitted  to  refer  to  the  answer  in  which  the  pen- 
dency of  the  former  action  is  set  forth,  we  find  there  is  no  averment, 
that  the  suit  was  for  the  same  cause;  and  it  is  certain  a  plea  would  be 
bad  unless  such  an  allegation  was  made.  It  can  not  be  claimed  that  a 
former  suit  pending  to  recover  the  possession,  because  oi  a  prior  forfeiture, 
can  affect  the  right  to  the  same  remedy  for  a  subsequent  forfeiture.  On 
the  whole  case,  we  affirm  the  judgment. 

Judgment  affirmed. 


DEEDS— REFORMATION.  «W8. 

[General  Term,  December,  1869.] 

John  A.  Wii«i«iams  v.  Daniei.  H.  Mbars. 

1.  Fraudulent  representations  prior  to  the  execution  of  a  deed,  affecting  the  con- 

sideration, motives,  or  inducements  leading  thereto,  did  not,  at  common  law, 
avoid  the  conveyance,  but  the  grantor,  his  heirs  or  subsequent  purchasers  from 
him,  could  obtain  relief  only  by  bill  in  equity.  If  this  objection  ma^  now  be  made 
under  the  code,  in  the  defense  of  an  action  for  the  recovery  of  possession  of 
real  estate,  it  is  only  where  the  grantors  of  the  deeds  ought  to  be  avoided,  or 
one  in  priority  asserts  it  by  proper  proceedings,  averring  the  fraud,  and  giving 
the  plaintiff  notice  of  the  defense. 

2.  The  grantor  of  a  deed  can  not,  by  subsequent  parol  statements,  affect  the  title 

thereby  conveyed. 

3.  Courts  of  equity  will  not  aid  a  defectively  executed  advancement. 

4.  A  deed  of  trust  conveying  property,  owned  by  the  grantor  but  occupied  by  his 

daughter  and  her  husband,  properly  executed  and  recorded  in  the  lifetime  of 
the  grantor,  was  handed  by  his  son  to  the  grantee,  who  thereupon  called  upon 
the  daughter,  and  in  the  presence  of  her  husband  (the  defendant),  who  made  no 
obiectton,  effected  an  arrangement  by  which  she,  being  the  cestui  que  trusty  re- 
ceipted to  him  for  the  rent  as  if  collected  and  paid  over  to  her  :  Held^  suffi- 
cient evidence  of  delivery,  although  the  authority  of  the  grantor's  son  was  not 
shown. 

5.  A  deed  to  H,  his  heirs  and  assigns  forever,  in  trust  to  collect  rents,  keep  down 

taxes,  and  pay  the  net  income  to  W  during  her  life,  and  after  her  death  to  her 
children  or  descendants  until  the  age  ot  twenty-one,  and  then  to  convey  to 
them  in  fee  simple,  with  a  power  of  sale  in  certain  contingencies,  and  to  appoint 
a  successor  in  the  trust,  vests  the  fee  simple  in  H. 

6.  A  provision  that  if  W  leaves  no  children,  or  descendants,  the  estate  created  by 

the  deed  shall  determine,  and  the  property  descend  to  the  heirs  of  the  grantor, 
at  moat  reduces  the  estate  of  the  trustee  only  to  a  qualified  or  base  fee. 

7.  Where  a  deed  of  trust,  for  the  benefit  of  W  for  life,  directs  the  trustee  upon  her 

death,  to  convey  the  fee  simple  to  the  heirs  of  her  body,  the  deed  will  be  con- 
strued as  if  it  contained  the  instrument  thus  provided  for,  and  the  rule  in 
Shelley's  case  does  not  apply,  because  a  legal  estate  in  remainder  is  limited 
upon  an  equitable  life  estate. 

8.  The  word  *'  heirs  "  is  essential  that  the  rule  in  Shelley's  case  may  apply  to  a  deed. 

No  words  of  similar  import  answer  the  same  purpose.  Therefore,  a  remainder 
to  children  and  the  descendants  of  children  does  not  enlarge  a  life  estate 
given  to  the  ancestor. 

Proceeding  in  error  to  reverse  a  judgment  rendered  by  Judge 
Gbolson  alter  a  trial  by  jury  at  special  term.  The  errors  assigned  are 
these:  1.  Exclusion  ot  relevant  and  competent  testimony ;  2.  Error 
in  the  charge;  and,  3,  Refusal  to  grant  a  new  trial. 

24    Dis 
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The  action  was  for  the  recovery  of  the  possession  oi  real  estate  and 
damages  for  its  detention.  The  pleadings  are  in  the  simplest  lonn,  Ibe 
petition  stating  that  the  plaintiff  is  entitled  to  possession  which  the 
defendant  wrongtuUy  withholds,  and  claiming  damage  tor  its  detention ; 
the  answer  merely  denying  these  averments. 

The  plainliH  below,  Daniel  H.  Mears,  was  the  son,  and  the  delend- 
ant,  Williams,  was  the  son-in-law  of  John  Mears.  During  the  lifetime 
ut  his  wife,  Ann  Louisa  Williams,  the  defendant  was  put  in  possession 
of  the  premises  in  dispute  by  her  father. 

In  the  year  l856,  a  deed  of  trust  was  executed  by  John  Mears. 
This  instrument  conveys  the  premises  to  "Daniel  H.  Home,  his  heirs 
and  assigns  lorever,"  upon  trust  "to  lease  and  to  rent  and  to  receive  ibe 
rents,  issues  and  profits  arising  and  accruing  from  the  same,"  and  out 
of  these  to  pay  taxes  and  assessments,  and  the  charges  and  expenses 
necessary  to  the  well  keeping  thereof,  and  to  pay  over  the  "net  tents, 
issues,  and  profits  ol  the  same  to  my  daughter  Ann  Louisa  Williams, 
for  and  during  her  natural  lite,  lor  tbe  maintenance  and  support  ol 
hersell  and  her  family,  and  the  education  ol  her  child  or  children,  with- 
out anticipation  of- the  same  on  the  part  o(  my  said  daughter  Ann  Louisa 
Williams;  and  upon  the  further  trust,  on  the  death  of  my  said  daughter 
Ann  Louisa  Williams,  bearing  a  child  or  children,  or  descendant  or 
descendants  of  any  child  or  cbildren  deceased  of  my  said  daughter  Add 
Louisa  Williams,  not  having  attained  tbe  age  of  twenty-one  yeais,  to 
pay  over  to  such  child  or  children  or  descendant  or  descendacts  ol  any 
child  or  children  deceased  ol  my  said  daughter  Ann  Louisa  Williams, 
the  net  rents,  issues,  and  profits  so  rising  and  accruing  from  the  prop- 
erty herein  conveyed,  for  the  maintenance  and  support,  and  lor  the 
education  oi  such  child  or  children  or  descendant  or  descendants  of  any 
child  or  children  deceased  of  my  said  daughter  Ann  Louisa  Williams, 
not  having  attained  the  age  ol  twenty-one  years,  and  on  such  child  and 
children  or  descendant  or  descendants  ol  any  child  or  children  deceased 
of  my  said  daughter  Ann  Louisa  Williams,  attaining  the  age  of  twenty- 
one  years,  then  and  in  that  case  to  convey  to  such  child  or  children  or 
descendant  or  descendants  ol  any  child  or  cbildien  deceased  ol  my  siid 
daughter  Ann  Louisa  Williams,  such  a  proportional  portion  of  the 
premises  herein  conveyed  that  such  child  or  children,  or  descendants 
of  any  child  or  chi'dren  of  my  said  daughter  Ann  Louisa  Williams 
would  be  entitled  to,  under  the  present  statute  of  descent  and  distribn- 
tion  of  the  stale  of  Ohio,  and  as  if  the  estate  herein  conveyed  had 
descended  from  my  said  daughter  Ann  Louisa  Williams;"  and  with 
much  and  similar  verbiage  the  deed  proceeds  to  provide  that  il  upon  the 
death  of  Mrs.  Williams,  the  ceslui  que  trust  of  the  remainder  shall  have 
already  arrived  at  the  age  of  twenty-one,  the  conveyance  shall  be  made 
forthwith;  but  if  such  ccstuique  trust  fails  to  arrive  at  that  age,  and  in 
default  of  children  or  descendants  of  Mrs.  Williams,  then  that  the 
estate  created  by  the  deed  shall  determine  and  the  property  descend  lo 
the  heirs  of  the  grantor.  There  is  also  a  power  ol  sale  in  certain  coo- 
tingencies  vested  in  the  trustee,  and  a  power  to  appoint  his  successor, 
and  in  case  of  his  failure  to  appoint,  the  probate  court  of  Hamilton 
county  is  authorized  to  appoint. 

Home  accepted  Ibe  trust,  and  proceeded  lo  its  execntton,  then 
resigned,  and  Daniel  H.  Mears,  plainliS  below,  was  appointed  by  the 
probate  court  as  Home's  snccessor  in  the  trust;  thereupon  Home  con- 
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veyed  the  premises  to  the  plaintiff,  subject  to  the  trusts  and  conditions 
of  the  original  deed  oi  trust.  In  the  year  1857,  Mrs.  Williams  died, 
leaving  an  infant  daughter,  and  Mears  claims  under  the  deed  as  trustee 
of  this  daughter,  averring  that  the  trust  was  created  to  support  an  estate 
lor  life  in  his  sister  Mrs.  Williams,  with  remainder  in  fee  simple  to  the 
child.  The  defendant  claims  that  the  premises  were  given  to  his  wife 
in  fee  simple,  by  way  of  advancement  from  her  lather  in  the  year  1862, 
and  that  he  has  an  estate  ior  life  therein  as  tenant  by  the  curtesy ;  he 
further  denies  that  the  deed  of  trust,  under  which  plaintiil  claims,  was 
ever  delivered  by  his  iather-in-law,  and  claims  that  if  delivered  it  con- 
veyed to  his  wife  an  estate  tail  or  an  equitable  estate  of  inheritance,  in 
either  ol  which  cases  he  is  tenant  by  the  curtesy. 

The  errors  complained  of  at  the  trial  are  particularly  set  forth  in  the 
CDinion. 

J.  B.  Eaton  and  J.  T,  Crapsey,  for  plaintift  in  error. 

Nicholas  Headington.  ior  defendaxjt  in  error. 

HOADLY,   J. 

Upon  the  trial,  at  special  term,  the  plaintiff  proved  that  John  Mears, 
the  former  owner  ot  the  premises  in  question,  the  father  of  the  plaintiil 
and  father-in-law  of  the  delendant,  conveyed  the  property  in  185t)  to 
Daniel  H.  Home  in  fee  simple  upon  certain  trusts,  hereafter  more  paitic- 
ularly  to  be  considered;  that  Mr.  Home  accepted  the  trust  and  acted 
under  it;  that  he  subsequently  resigned,  and  the  plaintiff  was  appointed 
his  successor  by  the  probate  court,  and  thereupon  Home  conveyed  the 
premises  to  the  plaintiff  to  be  held  upon  the  trusts  of  the  original  deed 
from  John  Mears. 

During  the  trial.  Home  was  examined  on  behalf  of  the  plaintiil, 
and  upon  cross-examination  several  questions  were  asked  him,  which 
were  objected  to,  and  the  objections  sustained.  One  of  these  was  directed 
to  the  condition  ol  mind  of  John  Mears  prior  to  the  time  the  deed  to 
the  witness  was  executed.  The  object  ot  counsel  was  explained  to  be, 
not  to  show  any  fraud  in  the  factum  or  act  of  execution,  or  any  mental 
infirmity  which  rendered  the  grantor  then  incapable  ot  a  valid  execution, 
but  by  what  had  taken  place  previous  to  its  execution,  that  it  was  pro- 
cured by  misrepresentation,  imposition,  and  fraud  ot  the  plaintiff.  The 
court  then  said  that  such  evidence  would  be  competent  upon  a  petition 
filed  by  the  proper  party  to  have  said  deed  set  aside  for  fraud,  but  that 
in  the  present  action  it  was  incompetent,  and  therelore  was  excluded. 

The  common  law  rule  is  stated  by  Chief  Justice  Savage,  in  Franchot 
v.  Leach,  5  Cow.  50(5,  508,  in  these  words:  '*Th2  fraud  which  avoids 
a  deed  is  not  a  fraudulent  representation  as  to  the  consideration,  but  a 
fraud  relating  to  the  execution  of  it,  as  a  fraudulent  misreading  or  obtain- 
ing such  an  instrument  as  the  obligor  did  not  intend  to  give." 

For,  at  law,  the  consideration  ot  a  specialty  could  not  be  disputed, 
and  fraud  antecedent  to  the  execution  of  the  instrument,  and  entering 
into  the  motives  and  inducements  which  lead  thereto,  is  excluded  by  the 
presumption  of  consideration.  Such  fraud  only  as  rendered  the  specialty 
absolutely  void  and  incapable  of  ratification  except  by  re-execution, 
which  so  affected  the  instrument  that  it  might  be  said  to  be  not  the  act  of 
the  party,  could  be  alleged  against  it  at  law.  In  the  language  of  the 
Supreme  Court  of  Indiana,  in  Huston  v.  Williams,  3  Blackf.  170,  172, 
**if  the  defense  is  bottomed  on  the  false,  fraudulent,  and  covinous  con- 


OHIO  DBCISIONS. 
Superior  Court  of  dnclnnatl. 

>f  the  obligee,  in  relation  to  the  execution  ol  the  instrument,  u 
it  is  Iraudulently  misread,  or  where  the  obligee  fraudulently 
:s  the  obligor  to  execute  the  instrument  when  he  is  incapable  <rf 
ig  for  himself,  either  by  reason  ot  drunkenness  or  lunacy,  or  where 
ligee  does  any  otber  iraudulcnt  act  which  shows  that  the  obligor, 
th  and  lact,  never,  in  the  eye  of  the  law,  executed  the  bond,  the 
nay  be  given  in  evidence  under  the  plea  of  non  est  factum,  cit 
lay  be  given  in  evidence  under  a  general  plea  ot  fraud,  covin,  and 
epresentation." 

But  it  appears,"  say  the  court,  in  another  part  of  the  same  opinion, 
such  a  delense  only  relates  io  traud,  covin,  and  false  represents- 
1  the  execution  of  the  writing  obligatory,  and  not  to  the  consider- 
>r  inducement  which  influenced  the  obligor  to  make  the  bond." 
I  Dorr  V.  Munsell,  13  Johns.  430.  Chief  Justice  Spencer,  says: 
plea  demurred  to  is  bad.  It  sets  up  a  fraudulent  representation 
plaintiff's  patent  right,  and  in  substance  it  is  a  denial  of  any  con- 
:ion  lor  the  bond.  At  law,  the  defendant  can  not  avoid  a  solemn 
n  the  ground  o!  a  want  of  consideration.  That  injury  is  precluded 
le  very  nature  nf  the  instrument.  The  case  of  Vrooman  v. 
•,  2  Johns.  177,  is  directly  in  point,  that  a  irauduleut  representa- 
f  the  quality  and  value  of  the  thing  sold,  forms  no  defense  in  a 
r  specialty.  In  some  of  the  elementary  writers,  it  is  stated  that 
may  be  given  in  evidence  under  the  plea  of  non  est  factum.  This 
be  confined  to  cases  where  the  traud  relates  to  the  execution  of 
istrument,  as  if  a  deed  be  Iraudulently  misread,  and  is  executed 
that  imposition;  or  where  there  is  a  IrauduLent  substitution  of 
:ed  for  another,  and  the  party's  signature  is  obtained  to  a  deed 
he  did  not  intend  to  execute." 

1  Jacksdti  V.  Hills,  8  Cow.  290,  the  same  rule  was  applied  in  an 
of  ejectment.  This  position  is  sustained  bv  a  great  weight  of 
rity.  Parker  v.  Parmele,  20  Johns.  130,  133;  Champion  v. 
,  5  Cow.  509,  501;  Taylor  v.  King,  K  Mumf.  36b;  Wyche  v. 
in,  2  Randolph  42t>;  Logan  v.  Simmons,  1  Dev.  and  Battle's  Law 
vilt  V.  Fitzhush,  9  Porter  tiS;  Mordecai  v.  Taukersly,  1  Ala.  lOO; 
\  V.  Jones,  V6  Ala.  7^7;  Greathouse  v.  Dunlap.  2  O.  F.  D.  282  (3 
ra  303);  Saunders  v.  Stotis.  ti  Ohio  380;  Doe  v.  Roll,  7  Ohio 
I  70,  and  there  is,  so  far  as  we  know,  hut  a  single  case  to  the 
ry,  Hoitt  v.  Holcomb,  3  Foster  535,  in  any  state  where  there  is 
litable  jurisdiction  vested  in  the  courts. 

his  rule  was  modified  in  Ohio,  so  lir  as  specialties  for  the  pay- 
of  money,  or  delivery  of  property  are  concerned,  by  the  act  of 
Swan  Stat,  ol  1841,  p.  685. 

1  the  case  already  cited  from  ladiana,  the  court  say  that  "where 
lud,  covin,  and  false  representations,  which  are  set  up  as  a  (lefeose 
>ond,  are  respecting  the  right,  title,  amount,  soundnes,s,  quantity, 
^,  or  value,  ot  the  consideration  which  influenced  the  obligor 
£e  the  bond,  the  defense  is  equitable  and  not  legal."  p.  171. 
1  such  cases,  and  by  parity  of  reasoning,  in  case  ol  a  deed  founded 
ural  love  and  affection,  where  the  conveyance  though  intelligently 
ted  by  a  grantor,  mentally  capable,  is  induced  by  antecedent  false 
entations,  fraudulently  creating  the  motives  for  the  gift,  the  con- 
:»  is  not  void;  it  'S  entirely  valid  until  avoided;  it  can  be  ratified 
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even  by  parol,  or,  in  some  cases,  by  silence  and  acquiescence,  and  may 
be  avoided  by  resort  to  a  court  of  equity. 

But  tbe  distinction  between  law  and  equity  having  been  abrogated 
in  Ohio,  it  is  insisted  tnat  a  deed  may  now  be  attacked  lor  such  defect, 
by  a  delendant,  in  a  proceeding  to  recover  possession  of  real  estate. 

We  are  not  inclined  to  dispute  this  proposition,  but  the  question 
is  whether  before  the  testimony  becomes  competent,  it  is  not  necessary 
for  the  party  to  show  that  he  stands  in  such  privity  with  the  grantor  of 
the  conveyance  proposed  to  be  attacked,  or  has  such  an  interest  in  the 
property,  as  authorizes  him  to  object  to  the  deed,  and  to  ask  that  it  be 
avoided  by  proper  pleading  to  that  effect . 

It  has  been  held  in  New  York,  Dew^y  v.  Hoag,  15  Bar.  8H5,  that 
while  ac  equitable  title  may  be  a  defense  under  the  code,  in  such  cases, 
it  is  only  where  the  defendant  becomes  an  actor,  and  asks  affirmative 
reliei  by  filing  an  answer  containing  all  the  averments  necessary  for  a 
petition  to  that  end. 

This  seems  a  just  rule,  at  least  where  the  equitable  title  needs 
judicial  action  to  give  it  efficacy. 

Xhis  deed  is  admitted  to  have  been  executed  by  John  Mears,  while 
possessed  of  sufficient  mental  vigor,  and  knowing  and  intending  fully 
what  he  was  doing.  It  is  said,  however,  that  by  reason  ot  lalsehoods 
told  him,  and  impositions  practiced  upon  him  previously,  he  was 
fraudulently  induced  to  make  the  deed.  In  other  words,  that  by  reason 
of  a  iraud  in  the  consideration,  the  deed  is  void. 

Now,  John  Mears  himself,  his  subsequent  grantees,  or  his  heirs, 
may  avoid  it,  if  this  be  so,  by  petition  to  that  end;  perhaps  they  may 
secure  the  same  result  by  counterclaim  or  cross-petition.  But  as  the 
deed  is  a  complete  transfer  ot  the  title  until  avoided,  and  as  judicial 
action  is  necessary  completely  to  avoid  it,  and  as  no  judicial  action 
has  been  asked,  we  do  not  suppose  the  testimony  competent. 
The  attack  must  be  made  directly  and  not  collaterally. 
Whether  the  deJendant  is  in  the  category  of  those  who  can  object 
to  the  deed,  even  by  proper  pleading,  is  a  question  which  can  not  be 
answered  before  deciding  the  merits  of  the  controversy. 

During  the  cross-examintion  of  the  same  witness,  he  was  asked  as 
to  statements  made  by  John  Mears,  after  the  execution  of  the  deed,  with 
the  view  of  attacking  the  validity  of  the  title  thereby  conveyed.  The 
court  excluded  the  testimony. 

In  this  there  was  no  error.  The  grantor  ot  a  deed  can  not  invali- 
date his  conveyance  by  subsequent  parol  statements.  Chess  v.  Chess, 
1  Penn.  32. 

Passing  to  the  examination  of  the  merits  of  the  cause,  we  fand  the 
following  state  of  case:  The  defendant  married  the  daughter  ol  John 
Mears.  During  the  lifetime  of  his  wile,  they  were  put  in  possession  of 
the  premises  in  dispute  by  Mears.  In  1866,  the  deed  of  trust  was 
executed.     In  1857,  Mrs   Williams  died,  leaving  an  infant  daughter. 

The  plaintifl  claims  under  the  deed  as  the  trustee  of  this  daughter, 
and  avers  that  by  its  true  construction,  a  trust  was  created  to  support  an 
estate  for  life  in  Mrs.  Williams,  remainder  in  fee  simple  to  the  child. 

The  defendant  claims:  1.     That  the  premises  were  given  in  1852  to 
his  wife,  by  her  father,  in  fee  simple,  by  way  of  advancement,  and  that 
he  is  entitled  to  an  estate  for  life  therein  as  tenant  by  the  curtesy. 
2.     He  denies  that  the  deed  of  trust  was  ever  delivered. 


OHIO  DECISIONS. 


Superior  Court  of  CinclniLatl. 


3.  He  claims  that  if  it  was  delivered,  it  conveyed  to  his  wite,  Ann 
Louisa  Williams,  an  estate  tail,  or  an  equitable  estate  of  inheritance,  in 
either  of  which  cases  he  is  tenaot  by   the  curtesy. 

First-  As  to  the  claim  ol  an  advancement  in  1852.  The  testimony 
on  this  subject  is  this:  Williams  testifies,  "J  took  possession  of  the 
property  in  controversy  in  Ocotber,  IH5'2,  and  have  continued  in  posses- 
sion ever  since.  Mr.  John  Mears  put  me  into  possession.  He  said  he 
had  bouf^ht  the  property  for  my  wife,  Ann  Louisa  Williams.  I  have 
expended  lour  or  five  hundred  dollars  lor  the  repairs  ot  said  propetty 
from  time  to  time,  since  I  have  had  possession  of  it."  On  cross-exami- 
nation, he  said:  "My  wife  and  myself  were  living  together,  and  moved 
into  said  property  together,  when  the  possession  ol  it  was  given  to  me 
by  John  Meats,  and  we  continued  to  live  together  as  man  and  wi:e  until 
her  death."  Daniel  H.  Home  testifies  as  lollows:  "Mr.  Meats  told 
me  that  before  be  bought  this  property,  Williams  had  complained  of 
having  to  pay  a  high  rent  for  a  shop.  I  suppose  the  property  is  worth 
from  $2,000  to  t3,000.  I  have  seen  improvements  being  made,  and  some 
painting,  since  Williams  took  possession."  He  also  says  tbaC  beaod 
the  plaintiff  spent  much  time  with  John  Mears  in  the  winter  of  1855-6, 
looking  over  his  papers,  among  other  things,  in  relerence  to  the  advance- 
ment he  had  made  to  his  children,  preparatory  to  making  his  will. 
Again  he  says:  "[  paid  no  consideration  for  the  property  in  contro- 
versy, when  it  was  conveyed  to  me  as  trustee.  1  suppose  the  value  of  it 
was  charged  as  an  advancement  to  Mrs.  Williams." 

During  the  course  of  the  trial  the  plaintiff  offered  in  evidence  th^ 
will  of  John  Mears,  executed  March  7,  1856,  for  the  purpose  ot  show- 
ing, "  that  even  if  it  was  proper  by  way  of  nounterclaim  to  set  up  the 
defense  that  the  trust  deed  to  Daniel  H,  Home,  above  mentioned, 
was  procured  by  fraud,  the  defendant  had  n6  title,  in  case  the  deed  was 
invalid,  upon  which  be  could  base  that  deienae."  Objection  was  made, 
but  overruled,  and  an  exception  taken.  On  the  hearing  before  us  tbis 
exception  was  waived,  and  the  will  strongly  telied  on  as  furnishing 
corroborative  evidence  of  an  advancement  in  1852,  The  will  disposes 
of  the  entire  property  of  the  testator  alter  providing  for  his  widow,  and 
giving  sundry  legacies,  by  a  disposition  among  his  children  and  grand- 
children, the  shares  ot  all  except  Daniel  H.  Mears,  being  given  to  trnsl- 
ees  upon  trusts  similar  to  those  of  the  deed  to  Home.  In  the  course  ol 
the  will  occurs  this  provision:  "In  this  division  ol  my  estate  into  shares, 
I  direct  that  the  money  and  property  which  I  have  heretolore  given 
and  conveyed  to  my  children  and  to  my  deceased  daughter.  Esther  Marj 
Tomlinson.  and  to  her  two  surviving  daughters,  Sarah  L.  and  Louisa 
Jane  Tomlinson,  as  an  advancement,  an  account  of  which  will  be  lonn<j 
in  my  account  book,  and  signed  by  me,  and  which  are  as  follows: 
*  *  +  to  A-nn  Louisa  Williams,  812,141.33,  *  *  *  and  ai: 
furtbet  sums  that  may  hereatter  during  my  life  be  advanced  and  chargec 
on  my  book  to  their  respective  accounts,  and  the  said  aggregate  sum  sc 
advanced  and  charged  shall  be  added  to  the  amount  of  my  remaining 
estate,  and  the  whole  amount  then  to  be  divided  into  five  equa 
shares;"  one  of  which  he  gives  to  Daniel  H.  Home,  upon  substantial!; 
the  same  trusts,  for  the  benefit  of  Mrs.  Williams  and  her  child,  as  an 
contained  in  the  deed  to  him. 
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The  account  book  here  referred  to  is  not  a  part  oi  the  bill  of  excep- 
tions, but  we  were  turnished  with  it  at  the  hearing,  and,  at  the  request 
of  counsel,  have  given  it  consideration. 

The  account  against  Mrs.  Williams  begins  with  an  item  dated 
March  3,  1854.  Then  follow  charges  dated  respectively  March  3,  1854, 
October  26,  1854,  January  24.  1851,  December  4,  1852,  December  15, 
1855,  August  30,  1856,  February  1,  1855,  June  5,  1855.  Then  follow 
four  charges  without  date,  and  then  this  item  also  without  date, 
**real  estate  on  Sycamore  street,  above  Fifth,  $H,604.98."  After  several 
other  charges,  some  of  other  real  estate,  all  without  date,  lollow  these 
words:  **The  foregoing  account  against  my  daughter,  Ann  L.  Williams, 
is  correct,  and  the  amount,  (12,11.33,  is  what  I  heretolore  advanced 
as  stated,  and  is  the  amount  also  which  I  have  named  in  my  last  will 
and  testament  to  be  charged  to  the  portion  of  my  daughter,  Ann  L. 
Williams.     Cincinnati,  March,  1856.     Signed,  John  Mears.'* 

That  Mears  considered  this  property  as  having  been  advanced  in 
some  form  to  his  daughter  when  he  made  his  will,  we  do  not  doubt. 
The  question  is  whether  he  referred  to  the  provision  made  by  the  deed 
of  trust,  or  to  a  previous  advancement  made  in  1852. 

Whatever  advancement  was  made  in  1852  was,  we  think,  by  parol. 
The  language  of  the  will,  in  which  allusion  is  made  to  the  money  and 
property  heretofore  given  and  conveyed  by  way  of  advancement,  is  not 
definite  enough,  to  omit  lor  the  present  other  objections,  to  bear  the 
presumption,  which  counsel  seek  to  found  upon  it,  that  a  conveyance 
was  made  in  1852. 

The  statute  of  frauds  forbids  a  conveyance  by  parol  of  any  other 
than  a  possessory  interest.  So,  that  so  far  as  this  advancement  was 
executed,  it  is  an  advancement  of  the  possession,  nothing  more.  The 
cases  we  shall  presently  cite  show  that  a  parol  advancement  can  not  be 
taken  out  oi  the  statute  by  possession  There  must  be  a  purchase  and 
a  consideration  to  work  that  result.  An  advncement  is  worthless  unless 
executed.  It  stands  as  a  mere  gratuity,  to  which  no  one  has  a  right, 
and  which,  it  the  donor  does  not  himselt  perfect,  must  fall.  Equity 
will  not  aid  the  enforcement  of  a  defectively  executed  advancement.  2 
Story's  Eq.  Jur. ,  Sec.  706a,  793a;  Holloway  v.  Headington,  8  Sim. 
324;  Jefferys  v.  Jeflerys,  1  Craig  and  Phillips,  138;  Callaghan  v. 
Callaghan,  8  CI.  and  Finn.  374. 

The  cases  of  Barton  v.  Morris,  15  Ohio  408,  and  Tremper  v.  Barton, 
18  Ohio,  418;  so  much  relied  on  by  counsel,  do  not  affect  this  proposi- 
tion. There,  the  advancement  was  executed.  A  perfect  legal  title, 
sustained  as  such  in  ejectment,  passed  to  Edward  Barton,  Jr. 

But  we  are  satisfied  upon  the  facts  that  even  it  equity  did  aid 
imperfect  advanccQients,  there  is  no  case  of  that  kind  here.  In  1852, 
Mears  put  his  daughter  into  possession,  retaining  the  title.  The  pre- 
sumption is,  that  he  intended  then  to  do  just  what  he  did,  to-wit:  give 
her  the  use  of  the  premises  tor  the  time  being,  reserving  for  the  future 
the  disposal  of  the  title.  In  March,  1856,  he  made  a  deed  of  trust  con- 
veying the  premises  for  her  benefit,  and  charged  her  with  the  price  on 
his  book  of  accounts,  and  referred  to  it  in  hib  will.  The  charge  on  the 
book,  and  the  reference  in  the  will,  both  point,  we  think,  to  the  deed 
of  trust.  That  instrument  bears  date  March  11,  1856,  six  days  before 
the  date  of  the  will.  It  seems  clear,  therefore,  that  whatever  he 
intended,  the  advancement  he  made  in  1852  was  of  the  possession  only. 
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ind  the  advancement  he  finally  perlected  is  contained  in  the  provisions 
)f  the  deed  of  trust.  To  that  instrument,  theretore,  we  are  remitted 
:o  ascertain  the  delendant's  rights. 

Secondly.  In  approaching  the  consideration  of  this  deed,  we  are 
irst  met  by  the  objection  that  no  proper  proof  has  been  made  of  its 
lelivery.  Ordinarily,  the  fact  that  an  instrnment  is  in  the  posression  of 
:he  grantee,  raises  a  presumption  of  delivery.  It  is  contended  that  ibis 
^resumption  is  overborne  by  the  testimony  of  Mr.  Home,  who  sajs 
;bat  after  that  deed  was  recorded,  it  was  handed  to  him  by  the  plain- 
;iff.  Whether  this  was  done  at  the  request  ol  John  Mears  is  not 
expressly  shown,  but  it  would  not  perhaps  be  an  unwarrantable  infer- 
ence. However  that  may  be,  when  Home  received  the  deed,  he  called 
jn  Mrs.  Williams,  in  her  husband's  presence,  and  effected  an  arrange- 
ment to  which  Williams  had  no  objection,  by  which  instead  ol  collect- 
ing rent  from  the  defendant  and  paying  it  over  to  his  wife,  she  receipted 
bait-yearly  for  the  money,  as  if  collected  and  remained  in  possesf^ioo. 
This,  it  seems  to  us,  was  a  recognition  ol  the  efficacy  of  the  deed,  which 
in  connection  wilh  the  fact  that  the  deed  was  recorded  in  the  lifetime  of 
fobn  Mears,  and  is  in  the  possession  of  the  grant*- e,  makes  a  prima  fade 
:^se  ol  delivery  at  least,  although  it  was  handed  to  Home  after  its 
record,  by  the  grantor's  son,  whose  authority  is  not  shown. 

Thirdly.     As  to  the   estate  conveyed  by  the  deed  of  trust. 

Upon  this  instrument  the  first  question  which  arises  is  as  lo  the 
estate  of  the  trustee.  It  is  claimed  that  he  takes  but  a  chattel  interest, 
ind  that  Mrs.  Williams  being  the  grantee  of  the  rents  and  pro&ts,  has  a 
legal  lile  estate  which  the  rule  in  Shelley's  case  enlarges  to  a  tee  tail. 

But  the  deed  expressly  clothes  the  tiustee  wilh  the  fee  simple  by 
the  use  ol  words  ol  inheritance  in  the  granting  clause.  Moreover,  the 
3uty  imposed  upon  him  to  convey  to  the  c/rsiui  que  trust  in  remainder, 
and  the  power  oi  sale,  require  that  estate,  and  upon  the  familar  rule 
that  a  trustee  takes  as  large  an  estate  as  may  be  necessary  for  the  exe- 
:ution  of  his  trust,  would  give  him  a  fee  even  if  words  of  inheritance 
were  omitted.  Or,  even  in  the  absence  ol  these,  the  duty  ol  collecting 
rents,  and  providing  for  taxes,  and  paying  to  the  cestui  que  trusi  only  net 
income,  vests  in  a  trustee  the  legal  estate.  Boyd  v.  Talbert,  VI  Ohio 
212. 

The  provision  made  for  the  contingency  of  a  failure  of  descendants 
)f  Mrs.  Williams,  can,  at  most,  only  reduce  the  trustee's  estate  to  a  qual- 
ified or  base  fee.     Edward  Seymour's  Case,  10  Rep.  95.  b. 

Having  ihus  ascertained  the  estate  of  the  trustee,  let  us  consider 
:hat  of  the  cestui  que  trusi. 

It  is  claimed  that  Mrs.  Williams  takes  a  lee  tail  by  virtue  of  the  rule 
in  Shelley's  case,  the  woids  ol  the  deed  giving  her  a  life  estate,  and  the 
remainder  to  her  children  and  descendants  to  the  last  generation,  which 
ire  tanlamount  to  raying  "heirs  of  her  body."  If  the  words  "heirs  ol 
tier  body"  had  been  used,  it  is  said  that  the  life  estate  would  be  enlarged 
by  that  rule  into  a  fee  tail,  and  the  words  used  are  claimed  to  be  pre- 
:isely  equivalent. 

But  it  IS  to  be  remembered  that  the  life  estate  created  by  this  deed  is 
in  equitable  estate.  The  remainder  is  also  an  equitable  estate,  until  the 
tastui  que  trust  reaches  the  prescribed  age  of  twenty-one  years,  when 
the  trustee  is  obliged  to  convey  the  fee  simple.  Assuming  that,  that 
nrhicb  is  directed  to  be  done  is  done,  we  have  here  the  case  ol   an  eqni 
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table  life  estate,  with  a  legal  remainder  limited  upon  it.  To  such  cases 
the  rule  in  Shelley 's  case  does  not  apply.  Lord  Say  and  Seal  v.  Lady 
Jones,  3  Bro.  P.  C.  113;  S  .C,  1  Eq.  Cases  Abr.  3^3;  Playford  v.  Hoare, 
3  Younge  and  Jer.  175;  Venables  v.  Morris,  7  Term  R.  342,  348. 

It  the  deed  therefore  conveyed  to  Home  in  trust  for  Mrs.  Williams 
during  her  life,  remainder  to  the  heirs  of  her  body,  she  would  take  but 
a  iiie  estate.  And  although  the  remainder  does  not  here  become  a 
legal  estate  until  the  trustee  conveys,  the  reasons  for  the  exception 
seem  to  apply  as  iuUy  as  it  the  deed  itselt  limited  a  legal  remainder. 
For  there  is  nothing  to  show  an  intent  that  the  remainderman  shall 
take  by  inheritance,  or  t*he  tenant  for  life  an  inheritable  estate.  The 
quantity  of  property  only  is  to  be  the  same  as  if  it  had  descended,  not 
the  quality  of  the  estate.  The  estate  when  conveyed  is  of  a  ditlerent 
nature  Irom  the  life  estate  ol  the  cesiui  gtce  trusf^  being  taken  by  pur- 
chase through  a  deed  from  the  trustee,  the  grantee  obtaining  thus  a  legal 
estate,  while  Mrs.  Williams  enjoyed  but  an  equity. 

The  case  of  Venables  v.  Morris,  supra,  is  to  the  point.  There  a  legal 
estate  for  life  was  limited  to  S.  Morris,  remainder  to  the  use  oi  such 
persons  as  Hannah  Morris  should  by  deed  appoint.  By  proper  convey- 
ance, she  executed  her  power  by  creating  a*  use  in  favor  ol  the  right  heirs 
of  S.  Morris.  The  defendant  claimed  the  tee  by  descent  from  S.  Morris. 
It  was  admitted  by  Lord  Kenyon  that  the  execution  ot  the  power  made 
no  diSerence,  for  where  a  power  is  executed  in  pursuance  of  a  deed,  it 
is  to  be  taken  as  if  the  execution  were  inserted  in  the  original  deed, 
but  because  the  estate  created  by  the  execution  of  the  power  was  equi- 
table, and  the  life  estate  legal,  he  denied  the  application  oi  the  rule  in 
Shelley's  case. 

Here  is  not  the  case  of  a  power,  but  of  an  express  direction.  So 
much  the  more  reason,  theretbre.  tor  reading  the  deed  of  trust  as  if  it 
contained  the  deed  which  it  provides  for  from  Home  to  the  cestui  que 
irmt.  And  thus  read,  it  limits  a  legal  remainder  upon  an  equitable  lite 
estate,  and  does  not  come  within  the  rule  in  Shelley's  case. 

But  the  words,  **heirs  of  the  body,"  are  not  used  in  this  deed,  and 
even  if  it  were  admitted  that  their  use  would  have  given  Mrs.  Williams 
a  fee  tail,  we  think  thera  indispensable  for  that  purpose,  and  that  no 
equivalent  language  answers  the  same  end. 

The  very  eminent  lawyers  who  examined  this  rule  with  so  much 
learning  and  ability  in  the  great  case  ot  Perrin  v.  Blake,  and  the  dis- 
cnssions  to  which  it  gave  rise,  were  divided  into  two  schools  of  legal 
thought.  Lord  Mansfield,  Mr.  Justice  Blackstone,  and  the  maioriiy  of 
the  Court  ot  King's  Bench,  regarded  it  as  a  rule  of  interpretation,  and 
that  a  manifest  intent  would  authorize  a  court  to  treat  the  words  * 'heirs, 
heirs  ot  the  body,"  etc.,  as  words  of  purchase,  and  these  opinions  were 
deemed  by  Judge  Story  to  be  those  generally  adopted  in  this  country. 
2  Greenl.  Cruise,  305,  note.  This  doctrine  was  applied  in  King  v. 
Beck,  15  Ohio,  559,  to  the  case  ot  a  devise. 

Applying  this  view  ot  the  rule  in  Shelley *s  case  to  the   deed    in 
question,  all  difficulty  is  removed.     For  nothing  can  be   clearer  than 
the  intent  to  give  Mrs.  Williams  only  a  life  estate. 

But  Mr.  Justice  Yates,  the  Court  of  Exchequer  Chamber,  Mr. 
Hargrave,  and  others,  regarded  it  as  a  fixed  rule  of  property,  originally 
established  to  prevent  a  fraud  upon  the  feudal  superior,  who  in  cases 
ot  descent  was  entitled  to  wardship  and  marriage,  while  upon  a  purchase 
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only  the  trifiing  ackDowledgment  of  relief  was  due  to  him,  and  also  to 
void  abeyances  of  the  fee.  Hence,  Mr.  Hargrave  say^,  where  it  is  once 
settled  that  the  donor  or  testator  has  used  words  of  inheritance  accord- 
ing to  their  legal  import,  has  applied  them  intentionally  to  comprise  the 
DThole  line  of  heirs  to  whom  the  succession  is  to  be  regulated,  then  the 
rule  in  Shelley's  case  applies,  and  the  heir  shall  not  take  by  purchase. 
Hirgrave  &  Butler's  Notes  to  Co.  Lift.  319  b,  376  b. 

This  statement  of  the  rule  confines  it  to  cases  where  "words  ol 
inheritance  are  used  according  to  their  legal  import,"  and  accordingly 
no  case  can  be  found  where  the  use  of  any  other  word  than  "heir"  has 
been  held  to  warrant  the  application  of  this  tule. 

The  word  "heir"  in  the  singular  does  not  cieate  a  case  lor  the  rule 
in  Shelley's  case.  Waker  v.  Snowe,  Palm.  359;  Bayley  v.  Morris.  4 
Ves.  788. 

Nor  will  the  words  "child,  children,  or  issue,"  have  such  eBect. 
Cruise's  Dig.,  title  32.  Chap.  23,  Sec.  28. 

For  among  the  reasons  given  for  the  rule  is  this,  tbat  the  use  ol  the 
word  "heirs"  imports  a  taking  by  descenc,  and  the  woids  are  senseless 
unless  construed  as  words  of  limitation,  because  nemo  est  hares  viveiUis, 
and  as  no  one  is  an  heir  but  he  who  inherits,  hence  its  use  conclusively 
shows  a  design  to  give  an  inheritable  estate.  And  this  conclusion 
follows  from  no  equivalent  words. 

For  these  reasons  we  aie  ol  opinion  that  the  rule  in  Shelley's  case 
does  not  apply  to  this  case,  and  that  under  it  Mrs.  Williams  took  but  a 
life  estate. 

Another  reason  for  so  holding  might  perhaps  lie  urged,  to-wit:  that 
the  deed  does  not  contemplate  "the  whole  line  of  heirs  to  the  tenant  lor 
life,  and  so  builds  a  succession  upon  her  preceding  estate  ot  Ireehold," 
but  only  uses  language  by  way  of  designation  to  indicate  a  remainder 
in  the  heir,  who,  living  at  the  death  of  the  tenant  for  lite,  shall  attain 
the  age  of  twenty-one  years.  This  would,  it  is  well  settled,  take  the 
case  out  of  the  operation  of  the  rule  in  Shelley's  case,  but  it  requires  a 
construction  of  the  deed,  which  we  do  not  feel  called  upon  to  give. 

The  court  charged  the  jury  that  under  the  deed  from  John  Mears 
to  Home  and  from  Home  to  the  plaintifi,  the  legal  title  passed  to  the 
plaintiff,  and  that  he  was  entitled  to  recover.  No  exception  was  taken 
at  the  time,  but  we  are  satisfiel  that  there  was  no  error  in  the  charge, 
and  that  the  law  of  the  case  is  thus  stated. 

And  this  being  so,  there  was  of  course  no  error  in  overruling  the 
motion  for  new  trial. 

This  result  furnishes  another  reason  tor  sustaining  the  court  in 
excluding  testimony.  For  it  now  appears  that  Williams  does  not  stand  in 
a  position  to  sustain  an  action  to  set  aside  the  deed  ot  trust  for  Iraud. 
And  while  at  nisi  prius,  before  his  title  is  fully  disclosed,  a  court  uiight 
not  he  willing  to  exclude  the  testimony  on  his  ground  alone,  a  review- 
ing court  will  not  di.sturb  the  result,  if  the  party  appears  to  have  no 
interest  in  the  question. 

Judgment  affirmed. 


CINaNNATI      ' 

SUPERIOR  COURT 


REPORTER, 


GENERAL  TERM, 
October,  1870. 


1  C.8  c.    CLEARING-HOUSE— CHECK— PRESENTATION— LACHES. 

Merchants*  National  Bank  v.  Proctor  &  Gamble. 

[General  Term,  October,  1870.] 

1.  The  taking  a  clearing-house  manager's  warrant  for  the  surrender  of  a  check,  if 

the  check  be  afterward  dishonored,  is  not  payment  of  the  check  unless  made 
so  by  special  agreement,  or  by  laches  on  the  part  of  the  holder. 

2.  The  holder  of  a  check  is  entitled  to  wait  until  the  day  following  its  date  before 

presenting  it  to  the  drawee,  without  discharging  the  drawer  from  liability. 
Snch  delay  is  not  laches  in  the  holder. 

3.  A,  the  holder  of  a  bank  check  drawn  by  B  on  C,  presents  it  on  the  day  of  its 

date,  at  the  clearing-house,  and  after  adjustment  of  the  accounts  between  the 
Tarions  banks  (his  own  among  the  number),  receives  in  settlement,  the  war- 
rant of  the  manager  of  the  clearing-house  on  C.  The  next  day  A,  having  pre- 
sented the  manager's  warrant  to  C,  who  refuses  payment,  the  original  checjc  is 
obtilined  from  the  clearing-house,  presented  to  C,  dishonored,  protested,  and 
notice  thereof  given  to  B :  Heldy  that  B  is  liable  to  A  for  the  amount  of 
the  check. 

This  was  a  suit  on  the  following  check: 

*'No.  5676.  Cincinnati,  August  25,  1869. 

*'Homaiis  &  Co.  pay  to  Mr.  N.  S.  Jones  or  order  three  thousand 
and  twenty-live  fifty-five-hundredths— $3,025.55. 

** Proctor  &  Gamble." 
Indorsed:    'N.  S.Jones.** 

The  plaintiff  alleges  that  Jones  indorsed  to  it,  and  that  it  is  the 
holder  and  owner  of  the  check;  that  it  was  presented  to  Homans  &  Co. 
on  August  26,  1869,  and  payment  demanded  and  refused,  of  which  refusal 
defendants  were  notified  the  same  day.     The  plaintifi  asks  judgment. 

The  defense  is  a  denial  that  the  plaintiff  is  the  holder  and  owner 
of  the  check;  they  admit  they  drew  the  check,  and  aver  that  on  the  day 
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of  its  date  it  was  presented  to  Homans  &  Co.  lor  payment,  and  pa 
in  patt  in  checks  on  other  banks,  in  Cincinnati,  and. in  part  by  a  chet 
of  a  voluntary  association,  known  as  the  Clearing-house,  and  tb 
being  so  paid,  the  check  was  on  the  day  delivcT^l  by  plaintiO 
Homans  &  Co.,  who  charged  it  up  to  the  defendants  and  canceled! 
They  also  allege  that  tbey  had  funds  on  that  day  on  deposit  wil 
Homans  &  Co. ,  more  than  sufficient  to  pay  the  check,  and  that  on  11 
next  day,  August  26,  lSti9,  Homans  &  Co.  became  insolvent.  Th; 
deny  that  the  check  was  legally  presented  on  August  26.  to  Homans  ■ 
Co.  for  payment,  the  same  having  been  already  paid,  delivered  i 
drawees,  and  canceled  on  Angust  25;  and  they  admit  notice  on  the  nc 
day,  ot  presentment,  demand,  and  refusal  to  pay.  They  ask  to  bedi 
missed  with  costs. 

An  agreed  statement  of  facts  was  hied,  and  the  cane  was  reserved  < 
general  term. 

From  the  agreed  statement  ol  facta,  it  appears  that  the  Clearinj 
house  Association  is  a  voluntary  and  unincorporated  associaton  of  banl 
and  bankers  in  Cincinnati,  both  incorporate  and  private,  which  hi 
agreed  to  be  governed  by  certain  articles,  which  are  set  out  full; 
Among  other  things,  these  articles  provide  tor  officers  of  the  associi 
tion,  suitable  rooms,  lUTnilure,  clerks,  and  prescribe  the  duties  of  tt 
manager.  Article  tilth  provides:  "That  the  hour  tor  making  exchag< 
shall  be  at  2:15  p.  m.,  when  messengers  from  all  the  associated  haul 
and  bankers  shall  appear  with  their  respective  demands,  separate! 
made  out  against  each  oank  and  banker,  and  the  totals  summed  up.  / 
three  o'clock  they  shall  return  (or  settlement,  when  the  manager  sha 
issue  his  check  or  warrant  upon  the  debtor  banks  or  bankers  lor  tli 
balance,  which  checks  shall,  on  presentation,  be  settled  promptly  by  tl 
debtor  to  the  statisfaction  of  the  creditor,  in  whose  hauds  alone  the 
are  to  be  available." 

For  a  long  time  previous  lo  the  failure  of  Homans  &  Co.,  tfa 
members  of  the  association  caused  to  be  posted  in  their  places  of  bus 
ness  in  a  conspicuous  place,  near  their  respective  counters,  a  prinic 
notice  in  Jllusiraled  type,  to  the  effect  that  checks  on  banks  in  th 
city  deposited  alter  1:45  p.  m.,  could  not  be  collected  until  the  ensuio 
day,  and  were  at  the  risk  ol  the   depositor  until  collected. 

Article  sixth  provides;  "Incase  of  failure  to  respond  promptly  I 
the  checks  of  the  manager  on  the  part  of  any  member  of  the  associatioi 
they  shall  be  immediately  returned  to  the  manager,  who  shall  call  upo 
the  other  banks  or  bankers  to  make  up  the  sum  for  which  payment  hs 
been  refused,  in  proportion  to  the  checks  upon  the  defaulting  memlx 
sent  into  the  Clearing-house  at  the  preceding  settlement,  which  sum 
so  furnished  or  contributed  shall  constitute  claimrt  in  the  hands  of  tb 
responding  members  respectively  again.st  the  defauliing  member;  ani 
it  is  hereby  agreed  that  the  checks  received  (rom  the  Clearing-house  b 
the  defaulting  members  shall  be  delivered,  if  required,  to  the  member 
owning  the  same,  without  mutilation.  The  agency  of  the  Cleanii{ 
house,  it  is  understood,  is  only  as  a  trustee,  and  in  no  case  is  the  assoc: 
tion  lo  be  held  responsible  for  any  loss  that  may  occur." 

The  practical  operation  of  the  Clearing-house  previous  to,  and  on  lb 
date  ot  the  check  sued  on,  was  as  follows; 

There  were  tables  in  the  room,  divided  into  separate  spaces  for  eac 
bank.  A  clerk  from  each  bank,  at  2 :15  each  day,  attended  with  thecheck 
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held  against  the  other  members;  the  checks  against  each  bank  pinned  up 
in  a  separate  package,  with  an  accompanying  ticket  for  each  package, 
with  each  check  noted  on  it,  and  the  whole  footed  up;  and  also  with  a 
separate  list  of  the  total  amounts  held  against  each  bank  also  footed  up 
tor  the  use  of  the  manager. 

The  manager  charges  each  bank  with  the  total  of  checks  held 
against  it  by  the  other  banks  contained  in  the  list  made  by  its  clerk  in 
the  Clearing-house  smd  credits  it  with  the  total  of  checks  held  by  it 
against  the  others. 

It  was  agreed  that  the  check  sued  on  was  drawn  on  the  day  of  its 
date  to  the  order  of  N.  S.  Jones,  who  indorsed  the  same  and  deposited 
it  with  plaintiSs  before  12  m.  of  the  same  day,  the  amount  being  placed 
to  his  credit  on  the  books  of  the  plaintitt,  who  was  the  owner  thereof ; 
that  on  the  same  day  this  check,  with  a  similar  check  on  Romans  & 
Co.,  lor  $70.15,  was  in  the  regular  course  of  business  sent  by  the  plain- 
titl  to  the  Clearing-house,  making  the  total  amount  held  by  plaintiti 
against  Homans  &  Co.  that  day  93,095;  that  on  the  same  day  Romans 
&  Co.  held  against  plaintiff  on  said  Clearing-house  a  check  for  ¥581 ; 
that  plaintiff  on  August  25,  1869,  had  credits  on  the  books  of  the 
Clearing-house  for  $99,349.70,  and  a  debit  of  $79,262,  leaving  a  balance 
to  its  credit  of  $20,087.70;  that  Romans  &  Co.  had  credits  on  the  same 
day  on  the  books  ol  the  Clearing-house  83,078,  and  debts  $58,281. 
leaving  a  debit  balance  ol  $55,202;  that  the  credit  balance  on  that  day 
dne  to  plaintiff  was  settled  by  two  checks  drawn  by  the  manager  of  the 
Clearing-house,  one  ol  which  was  as  follows: 

**Clkaring-Rouse,  August  2b,  1869. 

*'HoMANS   &   Co.:     Pay   to   Merchants*    National  Bank,  or  order, 

$12,207.  G*  P.  Bassbtt,  Manager.'' 

The  two  checks  on  Romans  &  Co.  for  $3,025.55  and  $70.15,  making 
$3,095.70,  were  sent  to  the  Clearing-house  by  plaintiff,  and  were 
delivered  to  the  clerk  ol  Romans  &  Co.  by  plaintiff's  clerk,  and  were 
taken  by  Romans  &  Co.'s  clerk  to  their  banking  house,  and  were 
canceled,  and  were  charged  by  Romans  &  Co.  on  their  books  to  the 
account  ot  defendants.  On  August  26,  1869,  Romans  &  Co.  stopped 
payment. 

The  manager's  check  for  $12,207.70  ws  on  that  morning  presented  to 
Homans  &  Co.  for  payment,  and  refused.  Thereupon  plaintiff  returned 
the  manager's  check  to  the  Clearing-house  on  the  same  day,  and  con- 
tributed an  amount  equal  to  the  lull  amount  of  the  checks  held  by  it  on 
Homans  &  Co.  to  make  good  the  dishonored  check.  The  plaintiff  pre- 
sented the  check  sued  on  during  business  hours  at  the  office  ol  Romans 
&  Co.,  and  demanded  payment,  which  was  refused,  and  the  same  was 
protested,  and  notice  given  to  defendants. 

It  was  agreed  that  all  checks  presented  at  the  office  of  Romans  & 
Co.  on  August  25  were  paid. 

Stanley  Matthews  and  King,  Thompson  &  Avery,  for  the  plaintiff, 
made  the  following  points: 

1.  That  the  holder  ol  a  check  has,  during  business  hours  of  the 
day  following  its  date,  to  present  it  lor  payment.  2  Parsons  Notes  and 
Bills  72;  Thompson  Bills  119;  Byles  Bills  (13);  Lovett  v.  Cornwell,  6 
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iVend.  3t>9;  Merchants'  Bank  v.  Spicer,  6  Wend.  443;  Mohawk  Bankv- 
Jroderick,  13  Wend.  133;  Kobbi  v.  Underbill.  3  Sandf.  Ch.  277.' 

2.  That  the  diawer  is  bound,  unless  be  suflers  loss  tbiough  the 
atAes  ol  the  holder,  or  a  substitution  is  made  of  some  third  party  as  the 
lebtor  instead  of  the  drawer,  or  the  bank  is  so  dealt  with  as  to  make 
t  the  debtor  to  the  loss  of  the  drawer. 

3.  That  novation  is  entirely  a  matter  of  agreement.  2  Am.  Lead. 
:as.  241  (notes);  Bottomley  v.  Untall,  5  C.  B.  [N,  S.]  122;  In  re  L. 
3.  V.  S.  S.  Bank,  11  Jnr.  [N.  S.]  216. 

4.  That  taking  a  check  in  payment  ot  a  bill  does  not  operate  as  an 
ibsolute  payment,  ii  the  check  is  Jisbonored,  unless  the  drawer  sailers 
OSS  through  the  iaches  of  the  holder.  Vernon  v.  Bouverie.  2  Show. 
!96;  Hoar  v.  Clute,  15  Johns.  224;  Powell  v.  Roach,  6  Esp.  76;  Olcott 
7.  Ratbbone,  5  Wend.  490;  Everett  v.  Collins,  2  Campb.  515;  Gillard 
7.  Wise,  5  Barn.  &  Cr.  134,  Russell  v.  Hankey,  6  Term  12;  Stringfield 
7.  Lanebarre,  16  Law  T.  (N.  S.)  461. 

5.  Wherever  a  check  has  been  received  in  payment  of  a  bill  by  the 
lol^er,  it  is  not  the  receipt  of  the  check  which  discharges  the  drawer 
ind  indorsers,  but  the  whole  stress  is  laid  upon  the  delivery  of  the  bill 
:o  the  acceptor,  which  disables  the  former  holder  Irom  producing  it 
vhen  he  calls  upon  the  drawer  and  iudorsers  for  payment.  Bvles  Bills, 
177]:  Chitty  Bills  433;  Story  Bills,  Sec.  419;  Story  Notes.  Sec.  3B9  n.; 
Thompson  Bills  256. 

6.  That  the  Clearing-house  warrants  are  not  checks  or  coniiads 
it  all,  but  mere  certibcates,  and  therefore  no  novation  or  paj  ment  conld 
tiave  taken  place. 

7.  That  the  drawer  ot  a  check  is  the  principal  debtor.  Parsoos' 
Merc.  Law  90;  Smith's  Merc.  Law  24b.  notes;  2  Parsons  Bills  und 
Notes  58  ;  Byles  Bills  [10],  notes;  Brown,  In  te.  2  Story  502. 

8.  That  if  the  check  on  the  plaintia,  sent  into  the  Clearing-house 
ay  Homans  &  Co.  was  a  partial  payment  ol  the  check  in  suit,  the 
lemand  on  the  twenty-sixth  ot  the  full  amount  by  the  plaintiH  Irom  the 
defendants  is  no  defense,  unless:  1.  Payment  was  relused  on  that 
iccount.  2.  The  smaller  amount  would  have  been  paid  if  demanded. 
A.nd  the  burden  of  proof  of  these  facts  is  on  the  defendants. 

0.  That  sufficient  notice  of  presentment  and  non-payment  nas 
given,  unless  the  defendants  were  actually  damaged  thereby,  and  the 
ourden  of  proof  ot  this  is  also  on  them.  Byles  Bills  [213-217]:  Story 
Bills,  Sec.  390;  Cbitty  Bills,  299;  'Thompson  Bills,  332.  el  seq. ;  Smith's 
Merc.  Law,  309;  1  Parsons  Notes  and  Bills,  474;  Sbelton  v.  Braith- 
waite,  7  Mees.  &  Wels.  486:  Stockman  v.  Parr,  11  Mees.  &  Wets.  809; 
Mills  V.  Bank  24  U.  S.  (11  Wheal. )  431 ;  Bank  of  Alexandria  v.  Swan, 
U  U.  S.,  (9  Pet.)  33:  Ontario  Bank  v.  Pelrie.  3  Wend.  45t);  Bank  of 
Rochester  v.  Gould.  9  Wend.  279:  Cayuga  Bank  v.  Warder,  1 
;:orast.  413;  Cayuga  Bank  v.  Warder.  2  Seld.  9;  Youngs  v.  Lee.  IS 
Barb.  187 ;  Hodges  v.  Sbuler,  24  Barb.  68  ;  Tobey  v.  Lennig,  2  Harris  483. 

As  to  checks  passing  through  Clearing-house.  Prideaux  v.  Criddle, 
i  L-  R.  Q.  B.  455;  Merchants'  Nat.  B.  v.  Bank.  101  Mass.  291. 

Hoadly.  Jackson  &  Johnson,  and  Collins  &  Herron,  for  defendants, 
made  the  following  points: 

1.  That  by  the  custom  of  the  Cincinnati  banks,  checks  deposited 
after  1:45  p.  u.  of  each  day  are  at  the  risk  of  the  depositors  and  nnt 
collectible    until    the    ensuing   day.     Hence,   it  fi  Hows   thai   checks 
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deposited  before  1 :45  p.  m.  are  to  be  presented   on  the  day  of  deposit 
and  not  later. 

2.  The  check  sued  on  was  in  fact  presented  and  payment  demanded, 
as  partly  made,  on  the  day  of  its  deposit  (August  25).  The  Clearing- 
house was  a  proper  place  lor  such  presentment  and  demand.  Reynolds 
V.  Chettle,  2  Campbell  596 ;  Harris  v.  Packer,  3  Tyrrw.  370.  It  was  pre- 
sented at  the  Clearing-house  and  payment  in  lact  demanded.  It  was. 
therefore,  on  that  day  either  paid  or  relused  payment.  No  sufficient 
notice  was  ever  given  of  such  refusal.  Story  Notes,  Sec.  360;  1 
Parsons  Notes  and  Bills  468;  Strage  v.  Price,  10  Adolph.  &  E.  125; 
Townsend  v.  Bank,  2  Ohio  St.  345. 

3.  The  surrender  of  the  checks  on  Romans  &  Co.  to  them,  and 
the  drawing  of  a  Clearing-house  check,  in  favor  of  the  Merchants*  Bank, 
for  the  balance  due  it  after  settlement  at  the  Clearing-house  on  August 
25,  constitute  in  law  a  payment  of  the  checks  drawn  upon  Homans  & 
Co.  and  sent  to  the  Clearing-house  by  the  Metchants*  Bank,  so  as  to 
release  the  indorsers  therefrom.  Story  Notes,  Sees.  242  and  389; 
Byles  Bills  164;  Chitty  Bills  434;  1  Parsons  Notes  and  Bills  367; 
King  v.  Holmes,  11  Pa.  St.  456. 

4.  The  demand  and  notice  on  August  26,  were  insufficient, 
because  the  entire  amount  payable  by  the  face  of  the  check  was  demanded, 
whereas  the  counter  checks  held  by  Homans  &  Co*,  and  actually  sur- 
rendered to  the  Merchants'  Bank  the  previous  day,  constituted  a  credit 
on  said  check  reducing  the  amount  thereol.  A  demand  for  more  than 
can  legally  be  collected  is  not  sufficient  to  put  the  drawer  in  the  wrong 
or  charge  the  indorser.  1  Parsons  Notes  and  Bills  367;  Vergennes  Bank 
v.  Cameron,  7  Barb.  143;  Whit  well  v.  Johnson,  17  Mass.  449. 

Hagans,  J. 

It  is  apparent  that  the  principal  object  in  the  establishment  of  the 
Clearing-house  is  to  facilitate  exchanges  between  its  members.  It  is 
no  longer  necessary  there,  should  be  a  settlement  by  each  bank  with 
every  other  at  their  respective  counters.  It  is  a  mere  rendezvous  of 
bankers*  clerks,  the  manager  a  disinterested  party  whose  salary  is  paid 
by  each  bank  in  proportion  to  its  capital.  The  debit  and  credit  balances 
on  the  books  of  the  Clearing-house  are  not  balances  owing  to  or  due 
from  it.  There  is  a  maniiest  intention  to  make  the  Clearing-house 
totally  irresponsible;  and  whether  that  intention  can  be  etlected  in  a 
proper  case,  the  court  is  not  now  to  consider. 

The  plaintiff,  who  was  the  holder  of  the  check  drawn  by  the 
defendants,  had  until  the  next  day  to  present  it  for  payment  to  Homans 
&  Co.  This  we  hold  to  be  the  law,  according  to  the  text-books  and 
a  very  great  number  of  decisions  of  the  highest  courts  in  this  country 
and  in  England. 

If  the  plaintiff  had  not  passed  the  check  through  the  Clearing- 
house, but  presented  it  at  the  counter  of  Homans  &  Co.,  on  August  ^26, 
18()9,  the  day  after  its  date,  and  had  demanded  payment,  and  it  had 
been  refused,  and  the  defendants  were  notified  thereol,  it  is  admitted 
the  delendants  would  be  liable. 

Was  not  this,  in  fact,  done  ?     The  defendants  claim: 

1.  That  there  was  presentment  and  demand  on  August  25  to 
Homans  &  Co.,  at  the  Clearing-house,  and  that  the  check  was  either 
paid  or  dishonored.     If  paid,  that  is  an  end  ol  the  defendants'   liability. 
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not  paid  it  was  dishonored,  and  detendants  should  have  been  noti- 
t,  aod  the  parties  failing  in  that,  defendants  are  discharged  of 
nages. 

2.  That  it  iras  partly  paid  on  August  25,  and  a  novation  and  post- 
lement  of  the  balance  occurred,  from  which  it  is  argued  defendants 

discharged. 

3.  That  the  drawers  are  not  bound,  because  there  was  not  a  good 
nand  on  Homans  &  Co.  on  August  2t».  that  the  demand  was  for  too 
ch. 

The  first  proposition  made  by  the  defendants  assumes  that  what 
s  done  at  the  Clearing-house  was  a  payment  o(  this  check  so  as  to 
charge  the  drawers.  This  proposition  also  involves  one  ol  the  same 
^stioDS  that  is  presented  in  the  second  proposition.  We  think  that 
ran  not  be  said  that  the  check  was  paid  on  August  25,  though  it  was 
ivered  to  Homans  &  Co.,  by  them  treated  as  canceled,  and  charged 
to  the  delendanls'  account  on  their  books.  But  we  think  a  rtference 
the  articles  of  association  of  the  Clearing-house  plainly  sbows  that 
•  manager's  warrants  were  not  intended  to  be  regarded  as  payment; 

the  Clearing-house,  as  such,  had  no  balances  anywhere  tu  which  it 
i  any  interest  and  upon  which  it  could  draw.  The  association  was, 
no  event,  to  be  responsible,  and  the  articles  provide  for  this  case. 
der  the  very  circumstance  happening,  the  manager's  warrant  was 
urned,  and  the  check  sued  on  obtained  according  to  the  articles  ot 
ociatton.  It  was  clearly  not  intended  to  change  the  rights  and  obliga- 
as  of  the  respective  members  of  the  association.  On  the  contrarj-, 
vas  intended  that  they  should  be  in  the  same  position,  and  no  better 
worse  than  on  the  old  system,  where  settlements  were  made  at  the 
inter  of  the  banks.  Its  warrants  are  not  negotiable,  and  in  this  anp 
ler  respects  already  mentioned,  the  warrants  have  not  the  character- 
ics  of  ordinary  bank  checks.  They  can  not  be  regarded  as  payment 
til  actually  paid.  Even  taking  an  ordinary  bank  check  is  not  always 
;arded  as  payment  of  a  bill  of  exchange  until  actually  paid. 
fles  Bills  17. )  And  the  delivery  of  a  check  to  Homans  &  Co.,  and  its 
icellation  and  charge  to  delendants'  accounts,  does  not  vary  the  rights 
the  parties.  In  all  the  cases  referred  to,  the  principle  that  the 
livery  ot  the  check  discharges  the  drawer,  goes  upon  the  fact  that 
freby  the  holder  would  be  disabled  from  producing  it  when  he  calls 
on  the  drawer.  But  here  the  holder  obtained  the  check,  and 
Handed  payment  and  protested  it.  And  the  cancellation  by  Homans 
Co.  could  make  no  diflerence,  nor  add  to  the  effect  of  its  previous 
iivery,  nor  yet  its  previous  debit  to  defendants'  account.  Homans  & 
.  did  these  things  in  their  own  wrong,  and  it  was  not  in  the  power 
theplaintitl  to  prevent  them. 

The  check  ot  a  third  person,  received  on  the  surrender  of  a  note, 
Ibout  an  express  agreement  that  it  shall  be  received  in  payment,  is 
t  payment,  if  the  check  is  dishonored,  and  the  fact  that  the  check 
id  on  was  delivered  np,  charged,  and  canceled,  is  not  conclusive  that 
//as  received  absolutely  and  paid. 

There  must  be  proot  that  it  was  intended  that  the  manager's  war- 
it  should  be  payment,  or  that  it  was  so  agreed  by  the  parties,  or 
it  the  laches  of  the  creditor  has  been  an  injury  to  the  debtor,  none  of 
iich  conditions  appear  in  this  case.     Merrick  v.  Boury,  4  Ohio  St.  60. 
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We  do  not  think,  as  this  Clearing-house  is  constituted,  that  what  was 
done  there  on  August  25,  can  be  said  to  be  a  presentment  and  dishonor 
of  the  check  sued  on.  There  is  no  evidence  to  sustain  such  a  h}'po- 
thesis.  On  the  contrary,  the  check  was  received  by  Homans  &  Co., 
and  charged  up  against  the  defendants  on  their  books.  We  have  seen 
that  this  transaction  did  not  constitute  a  payment,  nor  yet  a  novation. 
And  that  there  was  not  any  laches  to  the  loss  of  the  defendants.     * 

It  is  said,  however,  secondly,  this  check  was  partly  paid  on  the 
twenty-fifth,  by  the  surrender  to  plaintifl  of  the  check  for  $581,  held  by 
Homans  &  Co.  upon  them  that  day,  and  that  thus  the  transaction 
amounted  to  a  novation,  so  that  defendants  were  discharged.  But  this 
check  was  substantially  returned  to  the  Clearing-house  on  tbe  twenty- 
sixth  and  the  whole  transaction  stood  as  it  did  belore  the  checks  were 
exchanged,  the  plaintiff  receiving  back  $547,  its  proportion  of  the  sur- 
plus leit  alter  making  good  the  manager's  dishonored  warrant  on 
Homans  &  Co.  Besides,  we  do  not  think  we  ought  to  give  any  such 
effect  as  that  claimed  to  the  operations  of  the  Clearing-house.  There 
was  not  the  substitution  of  any  new  security,  for  these  warrants  of  the 
Clearing-house  were  not  checks  legally,  and  ot  themselves  amounted  to 
nothing  unless  paid. 

It  is  said,  thirdly,  that  the  check  sued  on  ought  to  have  been  credited 
with  the  $581,  the  amount  of  the  check  held  by  Homans  &  Co.,  and  a 
demand  made  on  Homans  &  Co.  for  the  difference  only,  and  that,  there- 
fore, the  presentment  and  demand  are  not  good.  But  this  claim  for 
^581  was  substantially  surrendered  to  the  Clearing-house.  Homans  & 
Co.  made  no  such  objection  at  the  time,  and  it  is  incumbent  on  the 
defendants  to  prove  that  the  smaller  amount  would  have  been  paid,  and 
they  were  not  misled.  Beside,  the  plaintiff  took  the  check  sued  on  in 
the  usual  course  of  business,  to  be  collected  for  the  depositor.  If  it  were 
not  paid,  and  the  plaintiff  performed  its  duty,  though  credited  to  the 
depositor  on  the  books  of  the  plaintiff,  the  plaintiff  would  have  returned 
it  to  the  depositor.  The  plaintiff  was  the  mere  agent  for  collection,  and 
when  it  presented  that  check  to  Homans  &  Co.,  the  alleged  offset  was 
not  in  the  same  right.  It  would  not  have  been  equitable  to  have  required 
the  plaintiff  to  credit  the  check  which  Homans  &  Co.  had  held  against  it. 
It  is  evident  that  defendants,  on  August  26,  so  regarded  it,  as  they 
oflered  to  pay  the  whole  amount,  and  were  only  prevented  by  the  fact 
that  the  plaintiff  had  not  yet  got  possession  of  it  from  the  Clearing-house. 
The  presentment  and  demand  on  the  twenty-sixth  were  not  only  duly 
made,  but  were  in  time;  and  as  the  parties  consent  to  credit  the  smaller 
check,  the  amount  miy  be  credited. 

The  CI  earing:- house  is  not  only  convenient,  but  useful,  and  its 
operations  are  approved  by  experience,  and  have  been  recognized  by 
the  courts  in  England,  and  perhaps  in  this  country. 

The  defendants  must  be  held  liable,  and  ludgment  may  be  taken, 
less  the  credit  agreed  upon. 
Judgment  for  the  plaintiffs. 

The  counsel  for  the  defendant  in  this  case  made  application  to  the 
Supreme  Court  for  leave  to  file  a  petition  in  error,  which,  on  considera- 
tion, was  refused. 
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cf  o     JAIL  FEES— DEMAND— DISCHARGE  OF  PRISONER. 

[In  G«tiera1  Terra,  October,  18701 
W.  W.  Newcoub  &  Co.  V.  Danibl  Webkr,  Sheriff,  btc. 

Dnder  section  1S8  of  the  justices'  act  (1  S.  &  C.  7Sd),  a  demand  of  jail  fert  b;  the 
sheriff  from  the  creditor,  and  a  refusal  by  bim.  are  not  necessary  to  justify  the 
discharKe  or  a  prisoner.  The  creditor  mast  pay  the  sberifl  's  lees  without  de- 
mand or  notice  from  that  officer. 

When  a  petition  alleges  that  a  constable  committed  a  prisoner  to  the  custody  of 
the  sheriff,  and  his  subse  juent  discharge  by  the  sheriff,  and  the  constable's  re- 
turn shows  that  the  prisoner  was  so  committed,  it  is  conclusive  upon  tbepisin- 
tiff  that  he  was  so  committed,  and  a  reply,  that  the  sheriff  discharged  the  prie- 
oner  without  committing  him  on  the  pretense  that  there  were  no  funds  in  bis 
hands  for  tbe  prisoaer's  sustenance  sets  up  new  mstter  which  is  inconsisteci 
with  tbe  petition  and  therefore  is  demurrable  under  Sec.  101  of  tbe  code. 

Error  to  special  term. 

The  tacts  ol  this  case  are  presented  in  the  opinion. 

Okey,  lor  plaintifls  in  error. 

Hoadly,  Jackson  &  Johnson,  lor  defendants  in  error. 
[aoans.  J. 

This  cause  is  here  on  error  to  a  judgment  difimissiug  the  cause  on 
emurrer  to  replies. 

Tbe  petition  discloses  these  facts:  The  plaintiffs  below,  who  ate 
laintifls  in  error  here,  commenced  suit  on  May  22,  1868,  against 
V.  E.  Manning  for  $3U0,  before  B,  C.  True,  a  justice  ol  the  peace,  and, 
p>on  affidavit,  procured  an  order  ol  arrest  addressed  to  a  constable; 
tiat  on  May  25,  they  obtained  judgment  against  said  Manning  for  $287.75, 
nd  the  order  ol  arrest  was  sustained;  that  on  April  9,  18ti9,  said 
istice  duly  directed  the  constable  to  commit  the  body  ol  Manning  to 
tie  custody  of  the  defendant,  which  the  constable  diu,  and  on  the  same 
ay,  the  defendant  voluntarily  suflered  and  permitted  Manning  to  escape 
nd  go  at  large  without  plaintiffs'  consent,  the  debt  being  wholly  unpaid; 
nd  that  Mauning  has  absconded,  being  insolvent,  and  the  debt  is  lost 
s  against  him.  To  the  petition  is  annexed  the  order  ol  arrest  and  the 
littimus  upon  which  the  constable  returns  that  he  committed  Manning 
J  the  jail. 

To  this  petition  the  defendant  answered: 

1.  That  when  he  discharged  Manning,  there  was  no  money  in  his 
detendant's  )  hands  to  pay  tor  the  sustenance  ot  Manning. 

2.  That-  Manning  made  affidavit  that  he  had  a  lamity  lor  which 
e  provided,  and  in  other  respects  made  the  statement  required  by  Sec. 
70  of  the  act  passed  March  14,  1853  (1  S.  &  C.  799,  ei  seq.),  [Repealed, 
ec.  7437  (No.  2ii4),  Rev.  Stat.]  and  that,  therefore,  he  discharged  Man- 
ing  from  custody. 

To  this  first  answer  the  plaintiUs  replied: 

1.  That  it  was  not  true  that  the  .delendant  discharged  Manning 
rom  custody  because  there  was  no  money  in  bis  hands  for  Manning's 
nstenance;  but,  on  the  contrary,  Manning  was  discharged  without  any 
nfficient  reason. 
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2.  That  defendant  made  no  demand  on  plaintiffs,  their  agent  or 
attorney,  for  fees  for  the  sustenance  oi  Manning,  and  that  he  was  dis- 
charged without  the  deiendant  making  known  to  the  plaintiffs,  their 
agent  or  attorney,  that  lees  were  required  for  such  purpose;  and, 

3.  That  defendant  discharged  Manning  from  custody,  pretending 
there  was  no  money  in  his  hands  lor  the  sustenance  ot  Manning,  without 
committing  him  to  jail. 

And  to  the  second  answer  the  plaintiffs  demurred. 

Thereupon  the  defendant  demurred  to  the  replies  to  the  first 
answer.  The  demurrers  were  heard  at  the  March  term,  1870,  and  the 
judge  overruled  the  demurrer  to  the  first  reply,  and  sustained  it  to  the 
second  and  third  replies,  and  exception  was  taken  to  the  sustaining  the 
demurrer  to  the  third  reply.  The  plaintiffs  then  tiled  an  amended 
second  reply,  which  substantially  set  out  the  fact  stated  in  the  replies 
named,  with  the  averments  that  the  plaintiUs,  who  were  non-iesidents, 
were  able,  ready,  and  willing  to  advance  lees  for  the  sustenance  of 
Manning  if  they  had  been  required;  all  ot  which  the  defendant  knew. 
To  this  amended  second  reply,  the  detendant  demurred,  and  the  court 
sustained  the  demurrer,  and  exception  was  taken.  The  plaintifis  then 
asked  and  obtained  leave  to  withdraw  their  reply  number  one,  and 
declining  to  tile  any  other  replies,  the  court  dismissed  the  cause  at  the 
costs  of  the  plaintiffs,  and  they  excepted. 

The  cause  stands  here  on  the  sufficiency  of  the  third  reply  and  the 
amended  reply,  and  involves  questions  that  may  be  stated  thus: 

1.  Is  the  defendant  liable  for  not  actually  committing  Manning 
to  jail;  and, 

2.  Was  it  the  duty  of  the  defendant  to  demand  fees  of  the  plaintiffs 
for  the  sustenance  of  Manning  before  discharging  him  ? 

As  to  the  first  question^  it  is  sufl&cient  to  state  that  the  statement  of 
the  petition  and  the  return  ot  the  constable  to  the  execution  is  conclu- 
sive.    The  etlect  oi  the  tacts  alleged  in  the  petition  can  not  be  changed 
by  a  reply  which  contains  new  matter  inconsistent  with  the  petition. 
Code,  Sec.  101.     [Sec.  5079,  Rev.  Stat.] 

The  constable  performed  his  duty  in  committing  the  debtor  to  jail. 
The  law  does  not  impose  the  duty  on  the  sheriff. 

There  remains  the  consideration  of  the  second  question.  Section 
168  ot  the  justices'  act  (1  S  &  C.  799,)  [Repealed,  Sec.  7437,  No.  234, 
Rev.  Stat.]  under  which  it  is  claimed  the  defendant  was  justified  in  dis- 
charging Manning  from  custody,  reads  as  follows:  ''It  shall  be  lawful 
for  the  sheriff  or  jailor,  receiving  any  person  imprisoned  on  execution 
issued  in  any  civil  proceeding,  at  any  time  when  there  is  no  money  in 
his  hands,  to  pay  tor  the  sustenance  of  such  prisoner,  to  discharge  him 
irom  prison.  The  jailor  may,  however,  detain  such  prisoner,  the 
adverse  party  being  liable  for  such  sustenance.*' 

It  will  be  perceived  from  the  reading  of  the  section,  that  the  law 
does  not,  in  terms,  require  a  demand  by  the  sheriff  on  the  plaintiff  in 
execution  for  money  to  pay  for  the  sustenance  of  the  prisoner,  and  the 
plaintiffs'  refusal  to  comply,  as  a  justification  of  the  sheriff  in  permitting 
his  prisoner  to  go  at  large.  And,  perhaps,  the  construction  that  the 
legislative  intent  was  to  require  such  demand  and  refusal  as  the  condi- 
tion of  the  sheriff's  justification,  would  hardly  have  been  claimed  by  the 
plaintiff,  if  the  code.  Sec.  173  [Sec.  5519,  Rev.  Stat.]  (2  S  &  C  996). 
had  not  provided  that  plaintiffs  in  arrests,  by  virtue  ot  chapter  1,  titl 
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8,  "shall,  if  required  by  the  jailor,  pay  the  jail  lees  weekly  in  advance. 

This  last  section,  it  will  be  observed,  does  ■-.ot  provide  for  the  di 
charge  of  the  prisoner  from  custody  by  the  sheriff,  in  case  the  credilo 
i(  required,  refuses  to  advance  weekly  the  jail  tees.  And  that  was  one ' 
the  questions  decided  by  the  Supreme  Court  ol  this  State,  in  Gill 
Minerl  18  Ohio  St.  182,  where  it  was  claimed  that  notwitbstandin 
demand  by  the  sheriO  upon  the  creditor  lor  jail  fees,  and  retusal  to  pa' 
the  sheritf  was  liable  as  upon  an  escape,  il  he  permitted  bis  prisooi 
to  go  at  large.  But  the  court  say,  "that  when  a  judgment  credilo 
haviuf^  resorted  to  the  extreme  remedy  ol  imprisonment,  makes  delau 
alter  due  demand  made,  in  providing  lor  the  subsistence  ot  his  debto 
he  virtually  assents  to  his  aischarge. "  The  sheriff  is  not  bound  to  sni 
sibt  the  prisoner  and  run  the  risk  ol  never  being  paid  for  it.  And  the 
the  court  quote  Sec  lb8  of  the  justices'  act,  and  hold  it  to  be  so  distin< 
an  indicatiou  ol  the  legislative  policy  in  this  regard  as  to  render  it  sa: 
to  make  it  a  rule  of  decision. 

Undoubtedly,  demand  by  the  J^heriff  of  the  lees  and  retusal  by  th 
creditor,  is  the  condition  ol  the  sheri&'s  ]iistilication  lor  a  discharge! 
his  prisoner  from  custody,  under  Sec.  173  of  the  code,  because  sue 
demand  and  refusal  are  expressly  required,  and  the  discharge  from  cui 
tody,  upon  failure  of  compliance  on  the  part  ol  the  creditor,  necessaril 
follows.  But  the  question  recurs,  does  it  follow  that  an  omission  c 
the  demand  by  the  sheriff,  and  reinsal  by  the  creditor,  of  the  jail  [« 
for  sustenance  of  the  prisoners,  under  Sec.  168  ot  the  justices'  ac 
which  it  does  not  require,  will  make  the  sheriff  liable  as  lor  an  escapi 
if  he  permit  his  prisoner  to  go  at  large,  when  there  is  no  money  in  h 
hands  to  pay  lor  the  prisoner's  sustenance. 

The  Supreme  Court  say,  in  the  case  cited,  that  while  the  terms  c 
Sec.  Itj8  ol  the  justices'  act  are  broad  enough  to  cover  the  question  i 
that  case,  yet  that  "its  application  to  cases  of  imprisonment,  nnd( 
process  issuing  from  courts  o!  record,  is  questioned  " 

We  see  no  reason  why,  if  the  legislature  made  a  provision  for  s 
important  a  matter,  as  the  requirement  of  the  creditor  bv  the  jailor,  c 
.  the  jail  fees,  in  Sec.  173  of  the  code,  as  a  justification  ol  the  sheriff  for 
discbarge  ot  the  debtor,  that  we  should  supply  a  legislative  provisio 
for  such  a  requirement  in  Sec.  l68  of  the  justices'  act.  We  derive  a 
ground  for  the  construction  ol  Sec.  ItiS  of  the  justice'  act  claimed  b 
tne  plaintiff,  from  its  supposed  analogy  to  Sec.  173  ol  the  code.  In  al 
cases  of  imprisonment  ot  a  debtor,  it  is  our  duty  lo  construe  the  statnt 
favorably  to  the  personal  liberty  of  the  individual.  It  seems  to  be  th 
policy  of  our  laws  relating  to  arrest  for  debt,  to  throw  around  the  perso 
of  the  debtor  every  proper  safeguard,  both  of  enactment  by  the  legisla 
ture  and  of  construction  by  the  court.  That  there  should  be  monc 
placed  in  the  sheriff's  hands,  under  Sec.  168  of  the  justices'  act,  for  th 
sustenance  ot  his  prisoner,  is  the  right  ol  the  sheriff,  without  demani 
ol  the  creditor.  When  he  concludes  to  invoke  the  extraordinar 
remedy  of  imprisonment  for  a  debt  within  the  jurisdiction  ol  a  matps 
trate,  il  is  the  duty  of  the  creditor,  without  depending  on  or  waitin] 
for  any  one  else,  lo  follow  the  conclusion  with  prompt  evidences  a 
his  intention  to  make  that  imprisonment  eftective.  And  this  constmc 
tion  is  strengthened  by  the  concluding  clause  ol  the  section  which  finall; 
refers  the  sheriff's  conduct  in  this  regard  to  his  own  judgment. 

Judgment  affirmed. 
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CONSTITUTIONAL  LAW— EX  PARTE  JUDGMENT— RECORD,    i  ^^s c. 

[In  General  Terra,  October,  1870.] 

♦Philip  Peinnywit  et  al.  v.  Sheldon  I.  Kellogg  et  al. 

1.  In  November,  1861,  the  relation  existing  between  the  people  and  state  of  Ohio, 

and  the  people  and  state  of  Arkansas,  one  of  the  confederate  states  then  wag- 
ing war  against  the  United  States,  was  that  of  enemies  and  the  judicial  pro- 
ceedings under  such  Confederate  state  government  do  not  fall  within  section 
1  of  article  4  of  the  constitution  of  the  United  States,  which  provides  that  "  full 
faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state." 

2.  The  record  of  a  judgment  rendered   in   a  court  of  such  confederate  state  of 

Arkansas,  in  November,  1861,  against  a  citizen  of  the  state  of  Ohio,  is  not  com- 
petent evidence  of  indebtedness,  although  it  may  purport  to  show  that  pro- 
cess was  served  on  the  defendant  prior  to  the  commencement  of  the  war. 

Reserved  from  special  term. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

King,  Thompson  &  Avery,  for  plaintitts. 

W.  Y.  Gholson;  McGuffey,  Morrill  &  Strunk,  and  George  Hoadly, 
for  defendants. 

Taft,  J. 

This  action  was  brought  upon  a  judgment  in  a  suit  commenced  in 
Arkansas  by  the  plaintitts  against  the  defendants,  Kellogg  and  Foote, 
who  were  residents  of  Cincinnati  belore  the  war,  and  prosecuted  to 
judgment  during  the  war.  The  judgment  was  rendered  on  November 
It),  18t)l.  It  appears  from  the  pleadings  and  evidence,  that  Arkansas 
was  engaged  in  the  war  against  the  United  States  at  that  time,  and  that 
the  court  which  rendered  this  judgment,  was  a  part  of  the  Conlederate 
state  government  which  was  assisting  to  carry  on  the  war. 

The  true  relation,  at  that  time  existing  between  the  people  ot  any 
of  the  states  in  rebellion  to  the  people  of  the  loyal  states,  was  determined 
in  the  prize  cases.  2  Black  635.  The  decision  was  made  in  1862,  and 
turned  upon  the  condition  ol  things  as  existing  in  the  summer  of  1861, 
when  the  seizures  ol  prizes  were  made,  but  a  tew  months  prior  to  the 
rendition  oi  the  judgment  of  Penny  wit  against  Kellogg  and  Foote. 
This  was  even  before  the  act  of  congress  of  July,  18,  1861,  ratitying 
the  president's  proclamation,  and  prohibiting  all  commercial  intercourse 
except  by  permission  of  the  president.  Judge  Grier,  in  giving  the  opinion 
of  the  court  in  the  prize  cases,  stated  the  facts  as  well  as  the  principle  of 
law  which  applied  to  and  defined  the  condition  ol  the  people  ot  the  rebel 
states  at  that  time. 

The  condition  was  held  to  be  that  of  well-defined  civil  war,  and  the 
states  in  rebellion  were  at  war  with  the  other  states  and  the  United 
States:  and  the  people  of  rebel  states  were  to  be  deemed  enemies  of  the 
people  of  the  loyal  states.  On  page  669,  the  court  say:  **It  is  not 
the  less  a  civ^il  war  with  belligerent  parties  in  hostile  array,  because  it 
may  be  called  an  'insurrection'  by  one  side,  and  the  insurgents  be  con-» 
sidered  as  rebels  or  traitors.     It  is  not  necessary  that  the  independence 

* _  _  .      -         I         I  -  I   -    mm  m  ii    ■ , ^^_^ 

•Judgment  affirmed,  27  Ohio  St.  600. 
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of  the  revolted  province  or  state  be  aclcnowledged  in  order  to  constil 
it  a  party  belligerent  in  a  war,  according  to  the  law  of  nations. " 

The  court,  page  673,  define  the  situation  thus: 

"Under  the  very  peculiar  constitution  ol  this  government,  althoi 
the  citizens  owe  supreme  allegiance  to  the  Federal  government,  they  i 
also  a  qualified  allegiance  to  the  state  in  which  they  are  domici 
Their  persons  and  property  are  subject  to  its  laws. 

"Hence,  in  organizing  this  rebellion,  Ihcy  have  acted  as  st 
claiming  to  be  sovereign  over  all  persons  and  property  within  tl 
respective  limits,  and  asserting  a  right  to  absolve  their  citizens  ti 
their  allegiance  to  the  federal  government.  Several  ot  these  states  h 
combined  to  form  a  new  confederacy,  claiming  to  be  acknowledged 
the  world  as  a  sovereign  state.  Their  right  to  do  so  is  now  be 
decided  by  wager  of  battle.  The  ports  and  territory  of  each  ol  tt 
states  are  held  in  hostility  to  the  general  government.  It  is  no  lo( 
unorganized  insurrection,  having  no  defined  boundary  or  possessi 
It  has  a  boundary  marked  by  lines  of  bayonets,  and  which  can  becios 
only  by  force.  South  ot  this  line  is  enemies'  territory,  because  i 
claimed  and  held  in  possession  by  an  organized,  hostile,  and  belligei 
power. 

"All  persons  residing  within  this  territory  whose  property  may 
used  to  increase  the  revenues  of  the  hostile  power  are,  in  this  conti 
liable  to  be  treated  as  enemies,  though  not  foreigners.  They  have  ( 
oil  their  allegiance  and  made  war  on  their  government,  and  are  none 
less  enemies  because  they  are  traitors." 

It  matters  not.  that  no  state  can  take  itself  out  of  the  union.  Wl 
they  choose  to  wage  war  on  the  general  government,  and  that  portioi 
territory  which  is  loyal  to  the- general  government,  they,  bots 
hostile  state  and  its  people,  are  subject  to  the  disabilities  of  enem 
They  can  not  claim  that  the  record  ot  their  judicial  or  other  proceeding 
entitled  to  faith  and  credit  under  the  federal  constitution,  against  wb 
tbey  are  at  war. 

The  rights  under  all  contracts  between  people  of  hostile  counti 
are  suspended  during  the  war.  They  may  not  he  ultimately  lost.  1 
in  time  of  war,  they  are  not  available.  The  result  of  the  relation  exist 
between  the  people  of  Arkansas  and  the  people  of  Ohio  is,  that  t 
judgment,  rendered  in  time  of  war  against  a  resident  and-  citrzei 
Ohio,  can  not  have  any  force  in  Ohio. 

ft  ought  not  to  have  lorce,  because  the  detendant  could  not  lawfi 
defend  in  Arkansas.  To  allow  a  judgment  to  stand,  under  suchcirci 
stances,  would  violate  the  fundamental  principle  that  every  defend 
must  have  his  day  in  court.  For  although  this  defendant  was  ser 
with  process  and  appeared  belore  the  war,  yet  no  man  can  be  saic 
have  his  day  in  court,  who  has  not  the  opportunity  to  continue  in  co 
till  the  trial  and  judgment.  The  moment  the  state  of  war  exis 
between  Arkansas  and  the  United  States,  it  existed  between  all 
people  ot  Arkansas  and  all  the  people  of  Ohio,  and  no  citizen  ol  0 
had  any  standing  in  any  court  in  Arkansas.  If  the  delendant  had  g' 
there,  he  would  have  been  liable  to  imprisonment  as  an  enemy 
Arkansas,  and  to  be  punished  by  his  own  government  as  violating 
laws  if  he  had  attempted  business  intercourse  in  that  state. 

This  we  regard  as  the  untloubted  result  of  the  adjudications  ot 
Supreme  Court  ot  the  United  States  and  of  other  courts,  in  regarc 
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the  relation  of  the  people  of  the  rebel,  to  those  of  the  loyal  states  during 
the  war.  Texas  v.  White,  74  U.  S.  (7  Wall.)  700,  727,  734.  In 
Hanger  v.  Abbott.  73  U.  S.  (6  Wall.)  632,  it  was  decided  **that  the  time 
daring  which  the  courts  in  the  lately  rebellious  states  were  closed  to 
citizens  of  the  loyal  states  is,  in  suits  brought  by  them  since,  to  be  ex- 
cluded from  the  computation  of  the  time  fixed  by  the  statute  of  limita- 
tions." The  opinion  of  the  court  states  the  principle  clearly,  that  the 
commencement  of  the  war  suspended  all  contracts  and  all  remedies  for 
the  enforcement  of  contracts  between  enemies,  or  between  the  citizens 
of  countries  at  war.  The  court  say,  pp.  540,  541,  that  '*the  suspension 
ol  the  remedy  during  war  is  so  absolute,  that  courts  of  justice  will  not 
even  grant  a  commission  to  take  testimony  in  an  enemy's  country.'* 
Lord  Coke  says,  *^ silent  leges  inter  arma,*^  and  adds,  **that  if  a  man  is 
disseized  in  time  ot  peace,  and  the  descent  is  cast  in  time  ot  war,  this 
shall  not  take  away  the  entry  of  the  disseizee;**  p.  541.  The  court 
say,  p.  540:  **  Ability  to  sue  was  the  status  ot  the  creditor  when  the  con- 
tract was  made,  but  the  effect  ol  war  is  to  suspend  the  right,  not  only 
without  anv  lault  on  his  part,  but  under  circumstances  which  make  it  his 
duty  to  abstain  Irom  any  such  attempt.  His  remedy  is  suspended  by 
the  acts  ot  the  two  governments,  and  by  the  law  ot  nations,  not  appli- 
cable at  the  date  of  the  contract,  but  which  come  into  operatioh  in  con* 
sequence  ot  an  event  over  which  he  has  no  control.'* 

It  is  very  clear  that  such  a  judgment  must  be  regarded  as  ex  parte 
and  void.  The  original  rights  ot  the  plaintiff,  however,-  are  not  lost. 
If  he  has  a  cause  ot  action  against  the  defendant  he  can  prosecute  it. 
But  this  ex  parte  judgment  can  not  be  received  in  evidence  against  the 
defendant  in  Ohio. 

If  the  plaintifl  desires  to  try  the  merits  of  his  original  claim,  we 
may  entertain  a  motion  to  amend,  and  he  may  found  his  petition  on  that 
as  his  cause  of  action. 

Judgment  for  defendant. 


DEFECTIVE  CONVEYANCE— POSSESSION— PAYMENT—      i  c.8.c. 

REMEDY. 

[In  General  Term,  October,  1870.] 

♦Great  Western  Stock  Co.  v.  Felix  Saas. 

The  Great  Western  Stock  Company  purchased  of  Felix  Saas,  real  estate,  and 
received  a  warranty  deed  and  the  possession,  in  which  it  has  not  been  dis- 
turbed, but  it  refuses  to  pay  its  notes  for  the  deferred  payments,  on  the 
ground  that  it  is  liable  to  be  disturbed  by  the  heirs  of  the  wife  of  Ambrose 
Dudley  after  his  decease,  in  consequence  of  a  supposed  defective  conveyance 
by  her  :  Heldy  that  the  company,  being  in  quiet  possession  under  the  deed, 
is  bound  to  oay  the  notes  and  rely  on  the  covenants  in  the  deed  for  indemnity 
against  any  future  eviction ;  that  such  is  the  settled  construction  of  the  con- 
tract between  the  parties;  and  that  an  act  passed  after  suit  on  the  notes,  but 
a  few  days  before  judgment,  authorizing  a  vendee  in  such  a  case  to  have  the 
title'  investigated  and  damages  for  defect  of  title  assessed  and  set  off  against 
the  notes  given  for  the  purchase  money,  is  not  to  be  construed  as  applicable 
to  existing  deeds ;  and  if  it  were  necessary  to  so  construe  the  act,  it  would  be 
unconstitutional. 

*  Judgment  affirmed,  24  Ohio  St.  542. 
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Felix  Saas  brought  suit  upou  a  note  given  for  the  purchase  money 
i  land,  and  the  Stock  Company  brought  suit  to  cojoin  the  colleciion  ot 
le  note  on  the  ground  that  the  title  lo  one-third  of  the  land  cotivejed 
» the  company  by  Saas  was  defective,  being  in  the  heirs  ot  Mailtaa  C. 
udley,  deceased,  subject  to  the  life  estate  of  Ambrose  Dudley,  her  sur- 
Iving  husband.  The  life  estate  of  Ambrose  Dudley  was  in  Saas,  The 
Teat  Western  Stock  Company  is  in  peaceable  possession,  and  anlici- 
ates  no  eviction  till  the  death  ot  Ambrose  Dudley;  but  it  has  reason  to 
elieve  that  upon  his  decease  litigation  will  commence,  and  it  asKS  lo  be 
rotected  against  having  to  pay  tor  the  land.  This  cause  was  belore  this 
>urt  at  general  term,  on  a  former  occasion,  by  reservation,  to  decide 
hether  the  heirs  of  Martha  C.  Dudley  should  be  stricken  from  the 
rigioal  suit,  of  which  they  had  been  made  parties  on  a  previous  motion. 
i  was  then  held  that  the  heirs  ot  Martha  C.  Dudley  were  not  proper 
itties  to  that  suit,  because  their  claim  was  no  delense  against  the  suit 
I  Saas;  that  as  there  had  been  no  eviction  of  the  Stock  Company,  and 
i  it  was  in  quiet  possession  of  the  property,  it  could  not  refuse  to  pay 
le  purchase  money  notes;  thiit  if  the  title  should  prove  to  be  defective, 
id  the  company  should  be  evicted,  its  remedy  was  on  the  covenants  in 
le  deed.  The  court  in  that  decision  followed  the  ruling  of  the  Supreme 
ourt  in  Hill  v.  Butler,  6  Ohio  St.  207. 

The  heirs  of  Martha  C.  Dudley  were,  therefore,  on  motion,  dis- 
lissed  from  the  suit,  and  the  case  was  remanded  for  further  pTOceedings; 
ad  such  proceedings  were  had  at  special  term,  that  a  judgment  was 
^ndered  against  the  Stock  Company  Jor  the  amount  ol  purchase  money 
ue,  to  reverse  which  this  petition  in  error  is  prosecuted. 

W.  M.  Ramsey,  for  plaintiff  in  error. 

James  Saffin  and  Caldwell,  Coppock  &  Caldwell,  for  defendant  in 
Tor. 
AFT,  J. 

The  bill  of  exceptions  presents  but  one  question.  It  stales  that 
le  Stock  Company,  on  the  trial,  "oflered  evidence  tending  to  prove 
tat  upon  the  death  ot  Ambrose  Dudley,  the  heirs  at  law  of  Martha 
atherine  Dudley,  would  be  entitled  to  possei^sion  of  the  undivided 
ae-fourth  part  ol  the  premises  described  in  the  petition,  as  tenants  in 
:e  simple,  which  evidence  the  court  refused  to  hear,"  and  the  Slocli 
ompany  excepted. 

The  trial  was  had,  and  the  bill  of  exceptions  allowed,  at  the  May 
:rm,  187U. 

On  April  18,  1870,  a  few  days  preceding  the  judgment,  section  557 
>ecs.  5779  and  5780,  Rev.  Stat.]  of  the  code  was  amended  by  the 
'gislatuie  so  as  to  provide,  that,  "In  all  actions  brought  lor  tbe 
icovery  of  purchase  money  of  real  estate,  by  vendor  against  vendee,  it 
lould  be  competent  for  such  vendee,  notwithstanding  his  continued 
ossession,  to  set  up,  by  way  of  counterclaim,  any  breach  of  the  cove^ 
ants  of  title  acquired  by  him  from  the  plaint  iC,  and  to  make  any  and  all 
ersons  claiming  any  adverse  estate  nr  interest  therein,  parties  to  ilie 
luse;  and  upon  the  hearing  he  should  be  entitled  to  recourse  against 
ie  plaintifi's  demand  lor  the  present  worth  of  any  existing  lien  or 
icumbrance  thereon,  and  if  the  adverse  estate  or  interest  of  the  said 
[aimaiits  should  be  an  estate  in  reversion  or  remainder,  or  contingent 
pon  a  future  event,  the  court  may,  at  its  discretion,  require  the  vendee 
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to  surrender  the  possession  to  his  vendor,  upon  the  repayment  oi  so 
much  of  the  purchase  money  as  shall  have  been  paid  thereon,  with 
interest,  or  it  may  direct  the  payment  ol  the  purchase  money  claimed 
in  the  action,  upon  the  plaintifE's  giving  bond  in  double  the  amount 
thereof,  with  two  or  more  sureties,  to  be  approved  by  the  court,  for  the 
repa>ment  oi  the  same  with  interest,  if  the  delendant  and  his  privities 
of  contract  shall  subsequently  be  evicted  by  reason  oi  said  defect.** 

This  act  appears  not  to  have  been  published  so  as  to  be  known  to 
the  court  or  the  parties  at  the  time  ot  the  trial.  But  it  appears  to  have 
been  in  force,  and  the  plaintiff  in  error  claims  that,  by  virtue  of  that 
act,  il  not  otherwise,  the  testimony  which  they  offered,  was  competent, 
and  that  to  rule  it  out  was  error.  We  regard  the  decision  made  in 
general  term,  on  the  motion  to  strike  out  the  heirs  of  Martha  C.  Dudley 
as  parties,  as  involving  the  competency  of  the  evidence  offered.  From 
that  decision  it  necessarily  followed,  that  the  evidence  in  regard  to  the 
claim  of  Mrs.  Dudley's  heirs  was  not  competent,  unless  made  so  by  the  act 
ol  April  18,  1870,  which  we  have  now  recited.  The  effect  of  that  act, 
therelore,  is  what  we  have  to  consider. 

On  the  one  side,  it  is  claimed  that  this  act,  like  the  statute  of  limi- 
tations, affects  the  remedy  and  not  the  right  under  the  contract.  We 
think  that,  by  the  law  as  it  had  been  long  settled  prior  to  the  statute, 
no  right  of  action  could  arise  on  the  covenants  in  this  deed  for  more  than 
mere  nominal  damages,  till  the  Stock  Company  should  be  evicted;  and 
by  the  contract  made  between  the  parties,  the  purchasers  were  bound 
to  pay  the  notes  when  they  became  due.  These  were  the  rights  of  the 
parties  under  their  contract.  It  mattered  not  what  form  of  remedy  was 
adopted,  the  result  would  be  the  same.  There  was  no  substantial  breach 
of  the  warranty  until  eviction.  This  was  the  legal  construction  ot 
their  contract.  That  relation  having  been  established  between  these 
parties  by  contract,  we  think  that  the  legislature  could  not  change  it. 
Nor  do  we  consider  the  language  ol  the  amended  statute  such  as  to 
make  necessary  the  construction  claimed  by  the  defendant.  The  statute 
may  have  its  proper  operation  upon  contracts  to  be  made  after  its 
passage.  The  more  natural  construction  of  an  act  affecting  substantial 
rights  under  contracts,  is  to  hold  that  it  contemplates  future  contracts 
only. 

We  hold,  then,  that  this  act  does  not  apply  to  the  covenants  in 
this  deed,  and  if  it  was  intended  so  to  apply,  or  had  been  so  expressed, 
as  to  make  it  necessary  for  us  so  to  construe  it,  we  should  hold  that,  as 
to  contracts  made  before  the  passage  of  the  act,  it  was  unconstitutional 
and  ineflectnal. 

Judgment  affirmed. 


OHIO  DBCISIOMS. 

Superior  Court  of  dncinnatl. 


J30,    TAX  SALE— WASTE— FURFEITITRE— REVERSIONARY 
TEREST— EQUITY. 

[In  General  Term,  October,  1870.] 

♦James  F.  Johnson  et  dx.  v.  T-  H-  Pbttit  kt  ox. 

The  forfeitUTe  of  a  particular  estate  to  ttie  reversion 
tax  law  (2  S.  &.  C.  I4&4),  is  but  an  iucboate  rigut  n 
competeut  jurisdiction. 

Where  the  statute,  Tor  waste  bya  life  tenant,  forfeita  the  life  estate  to  the  rever- 
sioner before  judgment  ol  lorfeiture  is  orciered,  equity  vill  allow  the  lift 
tenant  to  repair  the  waste  and  save  the  forfeiture. 

The  facts  appear  in  the  opinion  of  the  court. 

Logan  A  Randall,  for  plaintiffs  in  error. 

Long,  Hoeffer  &  Kramer,  for  delendauts  in  error. 
roRKR,  J. 

The  plaintiffs  own  the  leversionary  estate  in  real  property,  situated 
Cincinnati;  the  delendauts,  in  the  riglit  of  Mrs.  Fettit,  claim  a  life 
terest  therein  as  her  dower.  It  is  sought  by  the  plaintiffs  to  forfeit 
:r  dower  estate,  on  the  ground  that  the  defendants  have  allowed  the 
operty  to  be  sold  lor  taxes,  without  the  redemption  thereof  by  the 
iffress,  within  the  time  prescribed  by  law. 

The  cause  was  heard  at  special  term,  when  it  was  decided  the  plain- 
fs  could  not  recover;  to  this  judgment,  exception  was  taken,  and  we 
e  now  asked  to  reverse  it  for  the  error  of  the  judge  in  finding  for  the 
;fendant. 

We  find,  by  the  record,  that  the  following  facts  were  admitted  or 
oved  on  the  trial  below: 

1,  The  delendauts  had  leased  their  estate  to  a  tenant  who  had 
;teed  to  pay  the  taxes  out  of  the  rent,  but  omitted  to  do  so. 

2.  The  property  was  sold  in  January,  1866,  tor  the  taxes  of  18t>4 
id  18B5,  to  Joseph  McDougall,  and  on  July  1,  1869,  these  taxes  were 
kid  to  him  with  interest  and  penalty  by  the  tenant,  out  ot  the  rents, 
id  the  property  was  released  from  the  lien  they  had  created  upon  it. 

This  payment  to  McDougall  was  made  while  the  present  suit  was 
sn ding,  and  before  the  case  had  been  tried;  and  when  it  came  to  be 
tard,  the  court  being  satisfied  the  reversionary  interest  could  not  be 
lecled  nor  disturbed  by  the  sale  to  McDougall,  to  which  he  no  longer 
;ld  any  claim,  gave  judgment  for  the  defendants. 

We  suppose  the  object  of  the  statute,  which  gives  the  right  to  for- 
it  a  life  estate  to  the  reversioner,  was  to  save  him  Irom  tbedifScuIties 
id  entanglements  which  necessarily  follow  a  tax  sale,  as  well  as  the 
;nalties  precedent  to  the  redemption  ol  the  property;  but  where  no 
ich  state  of  lacts  exists,  and  the  incumbrance  is  removed,  the  mere 
icurrence  of  a  sale  by  the  auditor  does  not  of  itself  effect  the  destrnc- 
an  of  the  estate, 

*  DistitiKuisbeil,  in  that  the  rigtit  becomes  absolute  by  entry  of  the  reversioner 
thout  iudgmcnt  of  a  court  declaring  forfeiture  if  the  event  has  happened  upon 
licb  forfeiture  is  made  to  depend.  Estabrook  v.  Royon.  G2  Ohio  St.  323.  Cited 
„.    ..       ,  ,..  ,      ...  -;^cyit  court,  scire.  Dec,  167,  an  i  was  distin- 
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Thus  it  is  when  the  tenant  has  forfeited  his  term  by  non-payment 
ot  his  rent,  and  the  landlord  has  entered,  the  tenant  may  still  be  relieved 
on  the  payment  ot  the  landlord's  claim  with  interest  and  costs.  All  else 
would  not  be  indemnity  to  the  landlord,  but  rather  the  punishment  ol 
the  tenant  for  being  in  ariear. 

The  plaintitts  rely  upon  Sec.  76  of  the  tax  law  of  1859  (2  S.  &  C. 
1464)  [Sec.  2852,  Rev.  Stat.],  which  gives  the  right  to  the  reversioner  to 
forfeit  the  life  estate,  whether  held  by  curtesy  or  as  dower,  where  the 
tenant  neglects  to  pay  the  taxes  tor  so  long  that  the  land  shall  be  sold 
for  their  non-payment,  unless  the  same  is  redeemed  within  one  year  from 
the  time  of  sale.  The  reversioner  may  redeem  the  lands  in  the  same 
manner  as  other  lands  may  be  redeemed  in  other  cases  of  sale  for  taxes. 
This  section  is  a  more  explicit  statement  of  the  liability  imposed  upon 
the  tenant  for  life  than  we  find  in  Sec.  15  [repealed.  Sec.  7437  (No.  170), 
Rev.  Stat.]  of  the  act  for  the  assignment  ot  dower,  1  S.  &  C.  521,  where 
it  is  declared  if  the  dowress  shall  wantonly  commit,  or  suffer  waste  in  the 
lands  assigned  to  her,  she  shall  torfeit  that  part  of  the  estate  in  which 
sttch  waste  is  committed  to  the  reversioner  in  an  action  ot  waste. 

Now,  we  can  not  construe  either  of  these  sections  as  creating  a 
forfeiture  per  se,  withobt  the  intervention  of  the  proper  tribunal  to 
declare  it.  Like  all  other  inchoate  rights,  it  can  only  be  enlorced  by  an 
action  and  the  judgment  of  a  court  competent  to  decide  the  question, 
and  until  such  adjudication  is  had,  especially  in  the  present  case,  the 
defendant  may  redeem  the  land  and  thus  discharge  the  reversioner's 
claim  to  a  iorleiture.  This  is  a  cardinal  principle  in  equity,  and  one  of 
its  chief  heads  where  to  save  a  forteiture  of  the  estate  it  will  remuner- 
ate in  damages. 

If  we  should  decide  for  the  plaintilf,  in  the  case  bet  ore  us,  we 
should  establish  the  principle  that  after  a  lien  was  discharged,  and 
every  cloud  upon  the  reversion  removed,  the  tenant  might  nevertheless 
be  ousted  from  his  estate  for  an  omission  of  duty,  which  had  already 
been  satisfied  by  full  and  adequate  remuneration. 

On  the  whole  case,  we  are  satisfied  the  plaintifl  can  not  now  forleit 
the  life  estate  ot  the  defendant.  They  now  hold  a  perfect  title  as 
reversioners,  freed  Irom  all  liens  for  taxes,  and  unabridged  by  any  act 
of  the  defendant. 

Nor  can  we  admit  that  the  plaintiffs  can  recover  damages  by  way 
of  counsel  fees.     We  have  no  power  to  order  any  such  allowance. 

Judgment  affirmed. 


1  c.  s.  o.  MARITIME  LIENS— WATERCRAFT   LAWS— JURISDICTION. 

[In  General  Term,  October,  1870  ] 

'  *  Chari^bs  T.  Dumont  v.  Steamer  Petrel  No.  2. 

1.  Maritime  liens  sought  to  be  enforced  by  proceedings  tn  rem  are  exclusively 

within  the  jurisdiction  of  the  federal  courts. 

2.  Contracts  for  supplies  and  repairs  made  at  the  home  port  of  the  vessel  are  not 

maritime  Hens ;  and  proceedings  in  rem  against  such  vessel,  under  the  water- 
craft  laws  of  a  state,  are  not  based  on  any  maritime  contract,  but  are  purely 
statutory,  and  therefore  cognizable  in  the  state  courts. 

-  ■  ■    - ■  -  ■  •  I  1111 

♦Judgment  reversed,  28  Ohio  St.  602. 


16  OHIO  DBCISIOHS. 

Superior  Court  of  CtuclnnatL 

These  were  suits  [the  above  title  and  The  Marine  Ry.  &  Dr? 
ock  Co.  V.  The  Same]  lor  amounts  due  for  building,  repairing,  tumish- 
g,  equipping,  etc.,  the  steamer  Petrel  No.  2,  at  Cincinnati,  Ohiu,  the 
)me  port  ol  said  boat,  she  being  then  wholly  owned  by  parties  tesidin^ 
Ohio.  The  suits  were  brought  to  enforce  an  alleged  lien  under  th« 
itercraft  law  of  this  slate  against  the  boat  by  name,  and  she  was 
cordingly  seized.  Motions  were  made  by  defendants  to  dismiss  the 
oceedings  for  want  of  jurisdiction,  and  reserved  to  general  term, 

Lincoln,  Smith  &  Warnock,  lor  the  motion: 

1.  Domestic  lien  is  admiraltv  lien.  Steamboat  General  Buell  v. 
jng.  18  Ohio  St.  621,  527. 

2.  This  was  a  maritime  contract.  Bellast,  In  re,74  U.S.  (7  Wall.) 
14,  637;  The  Moses  Taylor.  71  U.  S.  (4  Wall.)  411 ;  Steamboat  Jose- 
line.  In  re,  39  N.  Y.  19;  Steamboat  Ohio  v.  Stunt,  10  Ohio  St.  582; 
eamboat  Messenger  v.  Pressler,  13  Ohio  St.  265. 

King,  Thompson  &  Avery,  and  Huston  &  Shunk,  contra: 

1.  Action  trained  under  watercraft  law.  Parsons  v.  Bedford,  38 
.  S.  C3  Pet.)  433. 

2.  Maritime  jurisdiction  iinder  watercrail  law  wholly  slattttory. 
illiamsv.  Hogan,  46  111.  517;  Pratt  v.  Reed,  60  U.  S.  (19  How.)  359; 
yatt  V.  Stuckley,  29  Ind.  279. 

3.  Belfast,  In  re,  supra,  was  overruled  by  Supreme  Court. 
AGANS,  J. 

It  is  now  the  well  settled  law,  which  our  Supreme  Ccurt  discusses  and 
cognizes  in  the  Steamboat  General  Buell  v.  Long.  18  Ohio  St.  533.  that 

all  cases  where  the  suit  is  brought  for  the  entorcement  of  a  maritime 
:n,  by  proceedings  tn  rem  the  admiralty  jurisdiction  of  the  federal 
urt   is  exclusive.     So  that,  in  the  cases  at   bar.  the  only  question  lo 

considered  is,  whether  the  claims  are  such  as  belong  to  the  admiralty 
gnizance.  If  they  are  maiilime  liens  they  can  not  be  enforced  in  the 
ate  courts  by  proceedings  in  rem  under  the  watercraft  law.  Statutes 
Hilar  to  our  watercraft  law  have  been  passed  in  many  or  perhaps  most 

the  states ;  and  the  Supreme  Court  of  the  Uniled  States  has  held  them 

be  unconstitutional  and  void,  so  far  as  they  authorize  proreeding.s  in 
m  against  vessels  lor  causes  of  action,  cognizable  alone  in  admiralty. 

is  admitted  that  there  is  no  maritime  lien  in  the  cases  at  bar,  becaUEe 
e  materials;  labor  and  supplies  were  furnished  to  the  boat  at  her  home 
Tt.  And  our  Supreme  Court,  iu  the  case  already  cited,  hold,  upon 
undant  authority,  that  contracts  for  building  vessels,  materials  and 
pplies  furnished,  at  the  home  port,  are  not  cases  of  admiralty  cogoi- 
nce  by  proceedings  in  rem.  Steamboat  General  Buell  v.  Long,  18 
lioSt.  521,  527. 

This  statement  would  seem  to  be  decisive  ol  the  cases  at  bar.  But 
r  attention  is  called  to  the  following  consideration : 

That  the  claims  sued  on  are  maritime  coulracts,  upon  which  suits 
a  be  maintained  in  the  federal  courts  by  proceedings  tx^^rrjojiaw;  that 
e  proceedings  under  our  watercraft  law  in  the  cases  at  bar  are flnal- 
ous  to  the  proceedings  in  rem  in  admiralty,  and  in  the  nature  and 
th  all  the  incidents  of  a  suit  in  admiralty,  and,  therefore,  it  is  a 
it  in  admiralty  of  which  the  federal  courts  have  exclusive  jurisdic- 
in;  and  that  these  are  not  common  law  proceedings,  aud  therefore  not 
thin  the  exception  of  the  federal  judiciary  act  of  1789. 
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Ta  these  arguments  we  have  given  careful  consideration. 

It  seems  to  us  that  in  Ohio,  taking  all  the  decisions  of  our  Supreme 
Court,  we  can  not  question  the  juiisdiction  ol  the  state  courts  in  every 
case  provided  for  under  the  watercraft  law,  except  as  limited  by  the 
decision  in  18  Ohio  St.  already  quoted.  The  Supreme  Court  there  say, 
p.  532: 

"1.  In  all  cases  where  a  maritime  lien  arises,  the  original  juris- 
diction to  enforce  it  by  proceedings  in  rem  is  exclusive  in  the  district 
courts  of  the  United  States,  as  provided  by  Sec.  9  of  the  judiciary  act 
ol  1789." 

But  here  are  liens  not  maritime,  created  by  the  statute,  which  the 
federal  courts  can  not  either  recognize  or  enforce. 

Jackson  v.  Steam  Propeller  Kinnie,  8  Am.  L.  Reg.  (N.  S.)470,  a 
case  decided  by  Judge  Field  in  the  United  States  district  court,  N.  J. 
The  liens  in  the  cases  at  bar  have  no  existence  by  virtue  of  the  con- 
tract made,  but  by  the  statute  only,  and  for  the  creation  of  which  it  is 
competent  lor  the  legislature  to  provide,  as  well  as  lor  the  mode  of  their 
enforcement.  These  statutes  simply  furnish  remedies  of  which  the  party 
may  avail  himself  if  he  chooses.  The  General  Smith,  17  U.  S.  (4  Wheat.) 
438;  Steamer  St.  Lawrence,  t)6  U.  S.  (1  Black)  622  ;  People's  Ferry 
Co.  V.  Beers,  61  U.  S.  (20  How.)  393;  Peyroux  v.  Howard,  32  U.  S. 
(7  Pet.)  324;  Steamboat  Orleans  v.  Phoebus,  36  U.  S.  (11  Pet.)  175;  The 
St.  Jago  de  Cuba.  22  U.  S.  (9  Wheat.)  409;  Wyatt  v.  Stuckley,  29  Ind. 
279;  Williams  v.  Hogan.  46  111.  517. 

The  only  cases  which  we  have  found  that  conflict  with  these  views 
are  in  New  York — one  in  the  court  of  appeals.  Steamboat  Josephine,  In 
re.  39  N.  Y.  19,  upon  the  authority  of  which  Ferran  v.  Hosford,  54  Barb. 
200,  was  decided,  in  which  it  is  held  that  in  cases  where  the  contract 
sued  on  is  a  maritime  contract,  and  the  remedy  is  in  personam  merely, 
the  admiralty  jurisdiction  is  exclusive.  But  we  are  not  impressed  with 
the  soundness  of  the  judgment  in  those  cases,  and  are  not  disposed  to 
follow  them,  especially  in  view  of  the  line  of  decisions  in  Ohio. 

The  motions  will  he  refused,  and  the  causes  remanded  for  further 
proceedings. 


EVIDENCE— COPARTNERS— UNAUTHORIZED   ACT.       i  c^s.o 

[In  General  Term,  October,  1870.] 

*Max  Hellman  V.  Julius  Rbis. 

1.  The  federal  statutory  prohibition  of  the  admission  of  certain  writings  in  evi- 

dence, unless  stamped,  applies  only  when  such  instruments  are  the  predicates 
of  an  action,  and  does  not  affect  their  competency  when  introduced  to  establish 
merely  a  collateral  fact. 

2.  A,  one  of  two  copartners,  without  the  authority  of  B,  his  partner,  formed,  in  the 

firm  name,  another  copartnership  with  C,  without  the  authority  or  knowledge 
of  B:  Held,t)i9L\  A,  exceeded  his  authority  as  partner,  and  was  legally  liable 
to  B,  for  loss  resulting  from  such  unauthorized  act. 

•Judgment  affirmed,  26  Ohio  St.  180. 


i  OHIO  DECISIONS. 

Superior  Court  of  ClncltmatL 

Reserved  trom  special  term  on  the  defendant's  motion  for  a  new 
U. 

The  tacta  appear  suflicient  in  the  opinion  ot  the  court. 

WoU,  for  plaintiff. 

J.  &  V.  Abraham,  for  defendant. 
ORBR,   J. 

The  plaintiH  below  claimed  in  his  petition  that  he  had  formed  a 
rbal  copartnership  in  18t>3  with  ihe  defendant  and  his  brother,  the 
iect  ol  which  was  the  purchase  of  cotton  in  the  South  during  the  late 
lellion.     The  plaintifl  was  to  advance  $10,000,  and  the  defendant  and 

■  brother  |5,000.  In  pursuance  of  tbis  agreement,  the  plaintiff 
□ished  |6,000  in  cash,  and  a  letter  ol  credit  lor  a  larger  sum,  with 
lich  the  defendant  went  to  Mtmphis,  Tenn..  but  did  not  there  pur- 
ase,  nor  has  he  ever  purchased  any  cotton,  nor  has  he  returned  the 
lount  advanced  to  him  by  the  plainliff,  but  alleges  as  his  excuse  that, 
lite  at  Memphis,  he  employed  one  A..  Mirsch  to  ai^  him  in  the  pur- 
ase  of  cotton,  to  whom  he  paid  the  money  advanced  by  the  plaintitl, 
t  that  Hirsch  had  not  repaid  the  same,  alleging  that  he  was  robbed  at 
:  amount-     Wherefore,  the  plaintiS  asks  judgment. 

The  defendant  answers,  and  admits  the  contract  he  made  with  the 
lintiff,  and  the  receipt  of  the  money  alleged' to  have  been  paid  to  him, 
t  claims  that  upon  his  arrival  at  Memphis,  finding  it  difficult  to  pur- 
ase  cotton  there,  he  employed  Hirsch  to  go  upon  the  plantations  in 
:  neighborhood  to  make  purchases,  giving  him  all  the  money 
vanced  by  plaintiS,  together  with  nearly  the  same  amount  ot  the 
lendant's  own  ;  that  Hirsch  never  returned  to  Memphis,  nor  did  he 
ir  return  the  money  he  had  received,  alleging  that  he  had  been  robbed 
the  whole  amount.  It  was  further  claimed  by  the  delendant  that 
made  inquiry  as  to  the  integrity  and  htness  ot  Hirsch  before  he 
iployed  him  and  intrusted  him  with  the  money  in  question;  that  on 
?  defendant's  return  to  Cincinnati,  he  disclosed  to  the  plaintiff  all 
:  facts,  paid  him  the  residue  of  the  funds,  and  finally  settled  with 
n,  with  the  understanding  that  each  was  to  bear  his  part  ol  the  loss; 
d,  as  the  plaintiff  bad  advanced  $1,000  mote  than  the  defendant  in 

■  adventure,  he,  the  defendant,  to  make  the  burden  equal,  paid  to 
£  plaintiff  $1,000,  and  alleges  that  this  closed  the  whole  business  be- 
een  them. 

There  is  a  general  denial  by  replication  of  the  tacts  stated  in  the 
swer. 

On  the  trial  at  special  term,  it  w^s  proved  that  on  the  return  of  the 
tendant  trom  Memphis,  on  being  asked  if  he  had  taken  any  receipt 
im  Hirsch  for  the  money  paid  to  him,  he  gave  to  the  plaintiff  a  paper, 
which  the  following  is  a  copy : 

"Memphis,  November  7,  1863. 

"This  is  to  certify  that  we,  the  undersigned,  have  this  day  made 
s  following  agreement: 

"Aaron  Hirsch  of  the  first  part,  and  Hellman  &  Ries  Bros.,  of  the 
rond  part..  Both  parties  have  this  day  contracted  as  copartners  to  pur- 
ase  cotton,  for  which  purpose  Hellman  &  Reis  Bros,  have  to  invest 
1  thousand  dollars,  and  Aaron  Hirsch  five  thousand  dollars,  the  prohts 
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ot  the  business  to  be  divided  in  lour   equal   parts,  to- wit:  to  Aaron 
Hirsch,  M.  Hellman,  Julius  Reis  and  Samuel  Reis. 

[Signed,]  '*Hei,i.man  &  Rsis  Bros., 

•*A.  HiRSCH." 

This  agreement  was  unknown  to  Hellman  until  handed  to  him  by 
the  defendant,  who,  it  was  admitted,  had  po  power  to  iorm  a  new 
copartnership,  in  which  Hellman  should  be  a  member,  without  his 
consent. 

This  paper  was  objected  to  when  offered  in  evidence,  because  it  did 
not  appear  to  have  been  stamped.  The  judge,  however,  overruled  the 
objection,  and  admitted  the  evidence. 

It  was  also  in  proof  that  Hirsch,  a  iew  years  before  he  met  the 
defendant,  had  become  insolvent,  paying  ofl  his  debt  at  twenty-five  cents 
on  the  dollar,  and  at  the  time  he  is  said  to  have  received  money  Irom 
the  defendant  was  a  stranger  to  him,  and  was  indebted  to  the  plaintifi 
$1,200. 

The  defendant  himself  testified  that  he  had  come  to  the  conclusion 
that  Hirsch  had  not  been  robbed,  but  had  appropriated  the  money  paid 
to  him  to  his  own  use. 

The  plaintiff  denied  that  any  final  settlement  had  been  made,  but 
said  that  he  had  always  intended  to  hold  the  defendant  liable. 

No  exception  was  taken  to  the  charge  of  the  jndge;  and  the  jury, 
npon  the  whole  testimony  adduced,  which  is  iuUy  set  iorth  in  the  bill 
of  exceptions,  when  the  case  was  submitted  to  them,  rendered  a  verdict 
for  |5,000  in  the  plaintiff's  favor. 

Two  questions  have  been  argued  to  us  by  the  defendants'  counsel, 
the  decision  of  either  of  which  in  his  favor,  it  is  claimed,  must  prevent 
a  recovery  by  the  plaintiff. 

The  first  is:  Did  the  judge  err  in  permitting  the  introduction  of 
the  paper,  purporting  to  be  the  contract  made  by  the  defendant  with 
Hirsch. 

It  is  said  this  paper  should  have  been  stamped  before  it  was  ol  any 
legal  validity,  and  could  not  have  been  offered  in  evidence  under  any 
circumstances. 

We  suppose  the  object  ol  the  laws  requiring  stamps  to  be  affixed  to 
written  instruments  was  to  increase  the  national  revenue,  and  to  pro- 
hibit every  legal  method  of  enforcing  contracts  when  the  parties  to  be 
benefited  have  been  derelict  in  their  duty.  In  other  words,  no  such 
instrument  should  furnish  a  ground  of  action  for  the  intervention  of  the 
courts;  but  when  the  paper  is  incidental  only,  and  is  offered  to  establish 
a  fact  not  as  the  predicate  of  a  recovery,  it  may  be  admitted  as  proof 
ol  the  fact  itself.  In  the  case  before  us,  neither  party  to  the  agreement 
sought  to  set  it  up  as  a  valid  instrument;  the  purpose  oi  otlering  it  was 
merely  to  show  what  was  done  by  the  defendant,  and  not  to  create  a 
liability  uix>n  any  one.  The  delendant  in  answer  to  the  plaintiff's 
inquiry,  as  to  what  evidence  existed  of  the  payment  to  Hirsch,  instead 
of  presenting  a  rescript  or  any  other  equivalent,  handed  him  the  instru- 
ment which  set  forth  the  arrangement  he  had  made  with  Ilirsch,  which 
wsa  the  only  evidence  ol  that  lact,  and  without  which  the  anomaly 
would  have  been  presented  of  one  partner  placing  in,  the  hands  of  a 
comparative  stranger  a  large  sum  of  money  without  any  written  evi- 
dence of  its  receipt. 
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We  can  not  so  regard  our  stamp  acts.  The  object  o(  their  passa 
was  to  prevent  Iraud  on  the  revenue  by  the  denying  all  legal  remcd 
to  them  who  violate  those  statutes.  They  could  not  apply  lo  thi 
cases  where  the  instrument  was  intioduce<J  as  collateral  only,  and  i 
relied  on  directly;*  more  especially  when  the  party  who  objects  to 
introduction  had  delivered  it  to  his  partner  to  justify  his  own  acl.  Sn 
iin  assumption  would  lead  to  this  result:  A  partner  could  disrega 
whatever  the  law  required  to  validate  an  instrument  like  that  which  v 
ofiered  in  evidence,  and  on  a  trial,  by  objecting  to  its  introduction,  d 
charge  his  liability. 

We  do   not  find  any  error  in  this  tulins;  ot  the  court  below. 

Upon  the  evidence  stated  in  the  record,  it  is  very  clear  the  delet 
ant  exceeded  his  authority  as  a  partner  in  the  arrangement  he  ma 
with  Hirsch.  He  could  not  without  the  consent  of  the  plainiiR  ha 
made  such  an  agreement,  and  he  can  not  excuse  himselt  on  the  gimi 
that  it  was  a  mere  employment  of  Hirsch  as  an  agent  to  purchase.  T 
language  of  the  agreement  in  writing. is  so  explicit  that  no  such  imp 
cation  can  be  permitted.  He  had  no  right  then  to  put  at  risk  the  plai 
tiff's  capital  in  a  mode  not  contemplated  by  the  original  agreement 
the  parties,  nor  to  apportion  the  profits  of  the  adventure  in  a  mant 
dillerent  Irom  that  originally  agreed  upon.  The  purpose  the  jratt 
had  in  view  when  the  arrangement  was  first  made  in  Cincinnati  v 
sntirely  changed:  new  relations  were  lormed  without  the  knowledge 
the  plaintitl;  his  money  was  put  in  jeopardy  in  a  manner  he  had  i 
md  probably  would  not  have  assented  to.  In  this  view  of  the  case  i 
defendant  assumed  a  responsibility  not  warranted  by  the  relations  su 
sisting  between  him  and  the  plaintiff;  a  responsibility  not  acticipatt 
and  which,  it  assumed,  must,  as  between  the  parties,  give  the  plaint 
the  legal  right  to  hold  the  defendant  liable  for  what  the  plaintiff  h 
lost  by  his  imprudence. 

Good  faith  is  the  basis  of  all  copartnerships.  The  members  ; 
agents  for  each  other,  and  restricted  to  the  performance  of  what  belon 
to  the  general  object  and  scope  ol  their  compact.  No  partner  c 
exceed  the  power  delegated  to  him.  If  by  the  unauthorized,  impmdc 
conduct  ol  one  member  of  a  copartnership  the  others  sufler,  he  mt 
make  good  the  loss.  If  one  partner  borrows  money  on  the  credit 
the  firm,  and  appropriates  the  money  to  his  private  use,  the  partners  s 
liable,  but  they  certainly  have  a  clear  remedy  against  the  delinquc 
member  for  indemnity. 

This  rule  pervades  the  whole  law,  and  unless  it  is  judicially  assert 
there  is  no  security  in  commercial  relations.  "Every  known  deviati 
from,  and  every  excess  in  the  exercise  of  such  rights,  powers,  authi 
ities,  and  acts  which  produce  any  loss  or  injury  to  the  partnership,  ai 
to  that  extent,  to  be  birneby  the  partner  who  causes  or  occasions  I 
loss  or  injury;  and  he  is  bound  to  indemnify  the  other  parties  therelor 
Story  Partnership,  Sec.  173. 

The  defendant  can  not  be  said  to  have  employed  Hirsch  as  an  agt 
to  purchase  cotton.  Such  a  relation  might  well  have  existed  if- 1 
person  employed  was  honest,  capable,  and  acquainted  with  the  busim 
in  which  he  was  to  engage;  but,  on  the  contrary,  the  plaintiff's  capii 
was  invested  in  a  new  adventure,  without  his  privity  or  his  knowledf 
and  we  may  well  believe  he  would  not  have  sanctioned  the  arrangemi 
if  he  had  been  present  when  it  was  made. 
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We  are  led  to  the  conclusion  that  the  conduct  of  the  defendant 
imposed  upon  him  all  the  risks  of  the  investment  ol  the  money  advanced 
to  Hirsch,  and  he  thereby  became  liable  legally  to  the  plaintiff  to  the 
extent  of  the  same  in  controversy. 

How  tar  the  subsequent  acts  of  the  plaintiff,  as  disclosed  in  the 
record,  furnish  a  defense  on  the  ground  of  acquiescence,  was  a  question 
ot  evidence  tor  the  consideration  of  the  jury.  The  law  was  properly 
stated  in  the  charge  of  the  judge,  and  the  matters  adduced  were  to  be 
believed  or  disbelieved  as  the  jury  should  determine.  They  might  well 
have  tound  that  there  was  no  consideration  moving  from  the  defendant 
to  the  plaintiff  for  the  alleged  release  ot  his  claim,  and,  therefore,  no 
legal  obligation  to  do  so  existed.  They  might  also  have  been  satisfied 
that  the  plaintiff's  silence  and  his  delay  to  assert  his  right,  was  explic- 
able upon  the  peculiar  circumstances  in  which  he  was  placed  as  was 
held  upon  a  like  application  ot  the  rule  of  evidence  in  Smith  v.  I^oring, 
2  Ohio  440. 

Having  carefully  considered  the  facts  as  we  tind  them  in  the  record, 
we  are  ot  opinion  that  there  is  no  ground  to  set  aside  the  verdict  and 
award  a  new  trial  to  the  defendant. 

The  motion  is,  therefore,  overruled,  and  judgment  is  ordered  to  be 
entered  on  the  verdict. 


UNLAWFUL  DETAINER— JURISDICTION— TITLE,    i  c.s.c. 

[In  General  Term,  October,  1870.] 

*G.  C.  Petsch  V.  A.  L.  Mowry. 

Mowry,  the  lessor,  who  alleged  that  his  tenant  was  holding  over,  under  a  parol  lease 
from  month  to  month,  brought  an  action  of  unlawful  detainer  before  a  justice  of 
the  peace,  against  Pet&ch,  the  tenant,  to  recover  the  possession  of  certain  prem- 
ises. Petsch  claimed  to  hold  under  a  parol  lease  for  three  years ;  and  upon  the 
hearing,  Mowry  obtained  judgment  of  restitution.  During  the  trial  no  excep- 
tions were  taken  by  Petsch,  and  he  took  no  appeal.  When  the  writ  of  restitu- 
tion was  about  to  be  executed,  Petsch,  upon  petition  to  this  court,  obtained  an 
injunction  to  prevent  its  execution,  upon  the  ground  that  according  to  Sec.  10, 
Justices'  Act  (1  S.  &  C.  772),  the  justice  had  no  jurisdiction  to  declare  a  forfeiture 
of  his  lease.  Mowry' answered  the  petition  denying  its  allegations,  and  alleged 
the  tenancy  from  month  to  month,  the  holding  over,  and  the  insolvency  of 
Petsch.  and  set  up  the  judgment  in  detainer.    Held  : 

1.  That  whether  or  not  there  was  such  a  tenancy  as  the  plaintiff  in  detainer  claimed, 

and  the  party  was  holding  over  his  term,  were  questions  of  fact  for  the  deter- 
mination of  the  justice,  and  this  court,  not  being  a  court  of  error  or  appeal  in 
detainer,  is  bound  by  it. 

2.  That  the  action  of  unlawful  detainer  is  a  possessory  action  merely ;  and  that 

sections  10  and  126  of  the  Justices'  Act  must  be  so  construed  as  to  harmonize 
the  act  and  support  the  jurisdiction  of  justices  in  the  action. 

%,  That  in  actions  of  unlawful  detainer,  the  nature  of  the  plaintiff's  title,  whether 
in  fee  simple  or  for  years,  is  immaterial.  Proof  of  his  possession,  at  the  time 
of  creating  the  tenancy  and  deliver3'  thereof  to  the  defendant,  is  sufficient  to 
support  the  action,  and  the  defendant  can  not,  by  the  introduction  of  proof  of 
title,  defeat  it. 

i.  Title,  in  the  le^al  construction  of  section  10,  Justices'  Act,  does  not  mean  title  by 
mere  possession  which  only  the  plaintiff  need  prove. 

*  Cited  as  authority  on  the  proposition  that  the  superior  court  of  Cincinnati 
has  no  power  to  stay  the  judgment  and  writ  of  restitution  of  a  justice  of  the  peace 
in  forcible  entry  and  detainer  proceedings,  Brennen  v.  Cist,  9  Dec.  18  (6  N.  P.  1.)    '  j 
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Tta«  tenant  havini;  other  remedies  under  the  act  relating  to  actions  in  detainer  (1 
S.  &  C.  791).  fuofre,  whether  thia  court  can  interfere  in  ench  a  caae  ii  thit, 
where  he  has  not  chosen  to  avail  himself  of  them  ? 

The  fa:;Cs  of  the  case  are  set  forth  in  the  opinioo. 

Sayler  &  Sayler.  for  plaintiff. 

J.  P.  Baldwin,  for  defendant. 
[AGANS,  J. 

The  question  in  this  cause  is,  whether  a  justice  of  the  pean  bad 
irtsdiction  fo  try  an  action  for  unlawful  detainer,  upon  the  following 
.cts:  Mowry  claimed  to  have  verbally  leased  to  Petscb  certain  prem- 
es  on  Third  street  between  Main  and  Walnut  streets,  trom  month  to 
lonth,  at  a  rent  agreed  upon  between  them,  and  that  Petsch  entered 
ito  possession  accordingly  ;  but  Petscb  being  in  arrears  tor  rent.  February 
.  1867,  Mowry  shortly  afterward  began  proceedings  for  unlawful  deten- 
on  before  C.  P.  Hanselman,  J.  P.,  to  obtain  possession  ol  the  premises, 
]  the  ground  that  his  tenant  was  holding  over.  On  the  trial  of  the 
lUEe  before  the  justice,  Petsch  claimed  although  he  bad  not  paid  his 
!Dt,  he  was  not  holding  over;  becau.se  he  had  a  verbal  lease  liom 
[owry  for  three  years,  which  had  not  expired.  There  was  considerable 
stimony  on  this  subject ;  and  the  justice  finally  held  that  Petsch  was 
tenant  from  month  to  month,  holding  over  his  term,  and  rendered 
idgment  of  restitution.  No  exceptions  seem  to  have  been  taken  at  the 
iai,  as  provided  in  Sec.  13ti.  [Sec.  B5ti5,  Rev.  Stat.]  Justices'  Act  (1  S. 
:  C.  794).  Mowry  sued  out  an  execution,  and,  when  it  was  about  to 
e  executed,  Petsch  tiled  his  petition  in  this  case,  claiming  that  he  was 
olding  ihe  premises  under  a  verbal  lease  lor  three  years;  setting  forth 
le  judgment  in  detainer  against  him.  and  alleging  that  the  magistrate 
ad  no  jurisdiction  to  declare  a  forfeiture  of  his  lease,  or  to  render  jndg- 
ent  in  restitution,  or  to  issue  execution  theteon;  and  that  irreparable 
ijury  would  ensue  to  him  if  the  writ  was  executed,  and  prayed  an 
■junction,  which  was  allowed.  The  detendant.  Mowry,  answered, 
£nying  all  the  allegations  of  Ihe  petition,  alleging  a  monthly  tenancy, 
:fault  in  payment  of  rent,  and  setting  upon  the  judgment  in  detainer, 
id  that  Petsch  was  insolvent  and  still  in  possession  of  the  premises. 

The  controversy  has  been  pending  lor  a  long  time,  with  varying 
>rtune,  and  has,  in  one  shape  and  another,  been  before  all  the  judges 
'  this  court.  Trial  was  hnally  had,  judgment  rendered  for  defendant, 
bill  of  exceptions  taken,  embodying  alt  the  testimony,  and  the  cause 
.  now  here  on  error. 

If  the  justice  had  jurisdiction  to  hear  and  determine  the  proceeding 
I  unlawlul  detainer,  then  the  judgment  of  the  court  below  was  right, 
id  the  injunction  ought  not  to  have  been  allowed;  otherwise,  not, 
nless  there  is  something  else  that  authorized  the  interference  of  the 
>urt.  Nothing  else  appears,  as  the  case  now  presents  itself,  but  the 
ire  question  of  the  jurisdiction  ol  the  justice. 

It  will  be  observed  that  Petsch  did  not  avail  himself  of  any  of  tb< 
rovisions  pointed  out  by  the  statute  relating  to  detainer  as  the  predi' 
ite  of  a  proceeding  in  error.  If  he  had  done  so.  another  tribunal  wouM 
ave  had  the  supervision  in  a  proper  qase,  tor  the  correction  ol  errors, 
elly  V.  NichoU,  10  Ohio  St.  318.  326. 

But  failing  to  do  so,  we  can  not  help  him  by  reviewing  as  in  error. 
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Section  126  [Sec.  6600,  Rev.  Stat.]  of  the  Justices'  Act  defines  the 
cases  in  which  the  action  lor  detainer  will  lie.  The  first  sentence  reads 
as  loUows:  '*Proceeditigs  under  this  article  may  be  had  in  all  cases 
against  tenants  holding  over  their  terms."  The  bill  of  exceptions  con- 
tains the  record  of  the  proceedings  before  the  justice,  and  the  com- 
plaint shows  that  the  proceeding  was  instituted  because  Petsch  *'was 
nnlawinlly  holding  over  his  term/^  and  the  proceeding  also  shows 
every  step  in  it  to  have  been  regular,  such  as  service  ol  process,  trial, 
judgment,  etc.  Now,  if  this  were  all  there  is  in  this  cause,  that  judg- 
ment, unless  reversed  by  the  court  having  jurisdiction  in  error,  in  a 
proceeding  for  that  direct  purpose,  binds  the  parties.  Moore  v. 
Robison,  6  Ohio  St.  302,  805. 

But  it  is  said  that  the  preponderance  of  evidence  before  the  justice, 
plainly  showed  that  Petsch  had  a  lease  tor  three  years,  and  that  the 
justice,  therelore,  had  no  jurisdiction.  If  this  were  so,  how  can  we  sit 
as  a  court  of  errors  to  correct  an  alleged  erroneous  conclusion  ot  the 
justice  upon  the  disputed  facts  ?  The  jurisdiction  of  the  court  does  not 
depend  on  the  merits  ot  the  case,  and  il  there  were  the  power  to  hear, 
ascertain,  and  determine  the  rights  of  the  parties  (which  is  jurisdiction), 
the  judgment,  however  erroneous,  is  not  void,  but  only  subject  to 
correction  in  a  proper  proceeding. 

Again,  by  refermg  to  Sec.  127  [Sec.  6601,  Rev.  Stat.]  of  the  same 
act,  it  will  be  perceived  that  either  party,  notwithstanding  the  judgment 
ot  the  justice  or  of  the  court  of  error,  might  bring  an  after  action,  if 
there  be  any  sufficient  ground  for  it.  He  might  bring  trespass  or 
ejectment,  or,  indeed,  another  action  ot  unlawlul  detainer  in  a  proper 
case  possibly;  and  the  section  we  have  quoted  says  the  former  judgment 
shall  be  no  bar  to  it.  If  this  be  so,  the  interference  of  a  court  of  equity 
in  such  a  case  as  this  is  questionable,  as  the  party  may  have  abundant 
remedy  in  other  forms  of  action. 

But  is  the  defense  made  by  Petsch,  that  he  had  a  lease  lor  three 
years  (that  is  to  say,  a  better  or  paramount  title  to  that  of  the  landlord) 
to  be  allowed  ? 

In  People  v.  Nelson,  13  Johns.  340.  343,  the  judge  (Spencer)  says, 
* 'that  the  right  and  title  of  the  defendant  can  not  be  gone  into.*' 
People  V.  lyconard,  11  Johns.  604,  509,  also. 

If,  therefore,  Petsch  considered  his  claim  to  be  paramount  to  that 
of  Mowry,  he  must  resort  to  some  other  remedy  to  maintain  his  claim. 
Button  V.  Tracy,  4  Conn.  79,  80. 

It  may  be  said,  however,  that  behind  all  this  discussion,  there 
remains  a  decisive  evidence  that  the  justice  had  no  jurisdiction  in  this; 
that  the  title  to  real  estate  was  drawn  in  question;  and  that  in  that 
case,  except  in  trespass,  the  justice  has  no  jurisdiction.  Compare  sec- 
tions 3  and  10  [Sees.  684  and  691,  Rev.  Stat.]  Justices'  Act  (1  S.  &  C, 
pp.770  and  772). 

The  action  lor  detainer  is  a  possessory  action  merely.  In  general, 
the  title  of  the  plaint iH  is  not  to  be  investigated.  The  nature  ot  his 
estate,  whether  fee  simple  or  for  years,  is  immaterial.  His  possession 
at  the  time  of  making  tenancy  and  the  delivery  of  that  possession  to 
the  defendant  is  sufficient;  and  the  defendant  can  not,  by  the  introduc- 
tion of  proof  of  title,  take  away  the  jurisdiction,  for  that  would  put  it  in 
his  power  to  defeat  the  action.  Nichol  v.  Patterson,  4  Ohio  200; 
Bridgmans  v.  Wells,  13  Ohio  43,  46.     In  this  last  case,  the  court  says. 


OHIO  DECISIONS. 


Superior  Court  of  Claclnn&tl. 


leaking  of  the  jurisdiction  of  a  justice:  "The  rule  is  this,  as  we  unde 
and  it,  where  the  plaintitt,  in  order  to  sustain  his  case,  ts  compelle 
the  first  instance,  to  prove  certain  facts,  or  to  disprove  them,  ai 
lose  facts,  or  either  ol  them,  are  title  tu  lands  or  tenements,  tl 
risdiction  is  excluded,  except  in  trespass;  but  where  it  is  unnecessai 
r  the  plaialiff  to  introduce  such  prool,  the  defendant  can  not,  by  i 
troductioii,  takeaway  the  juiisdiction.'' 

in  Nichol  v.  Patterson,  4  Ohio  20l>,  the  court  says:  "It  cs 
irdly  be  denied  that  possession  is  one  species  of  title,  and  this  ma 
ther  be  established  on  the  trial,  or  the  plaintlS  will  be  non-5uite< 
I  this  action  (which  was  for  a  nuisance  on  real  estale  before  a  justic 
here  this  objection  was  made)  a  mere  naked  possession,  a  title  of  tl 
west  and  most  imperlect  degree,  but  nevertheless  a  title,  is  necessai 
<  enable  a  plaintiff  to  support  it.  The  word  'title'  must  be  taken  in  1 
gal  technical  sense;  and  il  so,  a  naked  possession  must  be  admitK 
>  be  within  the  statute."  But  that  cause  went  o9,  on  the  ground  tb 
le  statute  expressly  excepted  actions  for  nuisances  from  the  jurisdictie 
a  justice;  so  that  the  language  of  the  coutt  is  mere  obiter  diet 
Certainlv,  a  matter  so  important."  says  the  judge  in  the  same  cas 
as  the  jurisdiction  of  a  court,  ought  to  have,  if  possible,  some  rule  i 
;neral  application." 

We  see  no  reason  why  it  is  not  possible  to  avoid  so  strict  a  constni 
on,  when  it  would  deprive  justices  of  jurisdiction  in  so  large  ai 
nportant  a  class  of  cases  as  that  of  the  various  actions  of  detaine 
or  so  strict  a  construction,  as  that  suggested  by  the  Supreme  Coui 
ould,  at  a  single  blow,  strike  the  whole  act  relating  to  detainer  Iro 
le  code.  We  can  not  think  this  to  have  been  the  intention  of  11 
gislature.  The  same  act  providing  for  and  limiting  the  junsdictii 
1  a  justice,  also  provides  for  the  proceedings  in  detainer,  and  in  coi 
uriiig  the  sections  togeiher  we  leel  justified  in  the  conclusion  whii 
e  have  reached,  and  which  harmonizes  the  whole  act  and  evideDtl 
[presses  the  legislative  intent,  viz:  that  in  detainer  justices  have  juri 
iction  to  hear  and  determine  the  mere  possessory  right  of  the  partie 
itle,  in  the  legal  construction  ol  the  Justices'  Act,  does  not  met 
tie  by  mere  oossession,  which  onlv  the  plaintiff  need  to  prove.  S 
ubrey  v.  Almy.  4  Ohio  St.  524. 

The  very  moment,  therefore,  Petsch's  term  ended,  as  the  juslii 
lund,  Mowry  bad  his  right  ot  action  for  detainer  against  the  defeoi 
it  lor  holding  over;  the  magistrate  had  jurisdiction  to  hear  ai 
etermine  it  and  to  render  judgment,  notwithstanding  the  delendai 
aimed  a  lease  for  three  years.  And  that  judgment  is  final,  so  far  : 
lis  court  is  concerned,  and  the  iniunction  was  not  piopeily  issued. 

We  have  been  cited,  in  argument,  to  a  number  of  cases  relating 
>rfeiture,  which,  in  the  views  we  have  expressed,  have  uo  applicatio: 
be  justice  did  not  forfeit  the  alleged  lease,  but  rendered  judgment : 
etainer  for  holding  over. 

Judgment  affirmed. 
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ASSESSMENT— JUDGMENT— SUBSEQUENT    ACTION,   i  c.s.c. 

[In  General  Term,  October,  1870.] 

Henry  Leonard  v.  Wm.  A.  G'Hara. 

A  judgment  in  a  suit  by  a  contractor  for  a  paving  assessment  against  one  of  the 
owners  of  property  fronting  on  the  street,  is  not  conclusive  as  to  the  rate  of 
compensation  in  another  action  brought  by  the  same  plaintiff  against  other 
owners. 

Reserved  from  special  term. 

This  is  a  suit  to  recover  an.  assessment  for  grading  and  pavings 
Seventh  street  with  Nicholson  pavement,  asking  a  judgment  for  $212.30, 
and  that  it  might  be  declared  a  lien  on  the  defendant's  land.  The 
answer,  filed  October  9,  1868,  stated  eight  defenses,  the  sixth  being  as 
follows:  **That  the  city  council  knew  that  the  commissioner's  certifi- 
cate was  false,  and  that  the  work  was  not  done,  and  passed  the  ordi- 
nance to  relieve  the  city  from  liability  to  the  plaintit),  and  the  plaintiff 
from  the  duty  of  completing  his  job  according  to  contract." 

After  the  demurrer  to  all  the  defenses  except  the  lourth,  filth,  and 
sixth,  to  which  the  plaintiff  replied  by  denials,  had  been  argued  and 
passed  upon,  the  defendant,  by  way  of  amendment,  without  withdrawing 
any  ol  his  defenses,  adds  a  ninth  ground  of  defense:  **That  at  the 
October  term,  18(59.  of  the  Hamilton  common  pleas,  in  a  suit  brought 
by  the  plaintiff  against  Theodore  Marsh  for  an  assessment  under  the 
same  ordinances  and  contract,  seeking  to  charge  Marsh  as  an  owner  ot 
a  lot  on  Seventh  street,  between  Freeman  and  Cutter  streets,  for  his 
share  ol  the  cost  of  the  same  improvement  according  to  his  front  feet,, 
viz:  at  the  rate  ot  S8. 49198  per  front  loot,  with  interest  and  penalty, 
just  as  is  claimed  in  the  present  case,  and  not  otherwise,  and  that  the 
petition,  in  that  case,  was  exactly  like  the  petition  in  this  case,  except 
that  it  described  Marsh's  premises  instead  of  the  defendant's;  and  that 
Marsh  pleaded  the  same  defense  as  is  pleaded  in  the  sixth  defense  in 
this  case,  to- wit: 

*'  'That  although  said  work  was  not  done  in  a  good  and  workmanlike 
manner,  nor  in  accordance  with  the  terms  ot  said  contract,  and  although 
said  Lawrence,  city  commissioner,  did  certify  falsely,  as  is  alleged  in 
his  petition,  and  although  said  city  council  did  pass  said  assessing  ordi- 
nance, yet,  that  at  the  time  of  such  passage,  said  city  council  well  knew 
that  said  certificate  was  false  and  said  work  not  done  according  to  said 
contract,  nor  in  a  good  and  workmanlike  manner,  and  adopted  said 
ordinance  with  the  purpose  and  for  the  end  of  relieving  said  city  from 
liability  to  said  plaintiff  for  said  work  as  actually  done,  and  said  plain- 
tift  from  the  duty  ol  completing  the  same  according  to  said  contract.' 

'*And  that  the  plaintiff  replied  in  the  same  words  and  figures  as  in 
this  case,  and  the  issue  having  thus  been  joined,  the  cause  was  submitted 
to  trial  by  jury  under  the  instructions  of  the  court,  and  said  |ury  returned 
their  verdict,  finding  the  issue  for  the  plaintiff,  and  assessing  his  dam- 
ages, not  at  the  rate  claimed  in  the  petition,  but  at  the  smaller  sum  of 
seven  dollars  per  foot  front  of  the  said  lot  sold  by  said  Marsh  owned  and 
abutting  and  bounding  on  said  street,  together  with  interest,  but  with- 
out penalty,  and  the  court  rendered  judgment  upon  the  verdict  in  favor 
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:  the  plaintiff  in  said  sum,  which  judgment  is  in  lull  lorce,  and  theie- 
pon  the  defendant  claims  that  to  the  extent  of  tl. 49193  the  judgment 
oresaid  is  an  estoppel,  and  conclusive  bar  against  the  prosecution  oC 
lis  suit  by  ttie  plaintiff." 

To  this  additional  ninth  groand  of  defense  the  plaintiff  demuned, 
id  the  questions  arising  upon  that  demurrer  were  reserved  tor  decision 
I  general  term. 

M.  D.  Hanover,  lor  plaimitl. 

B.  A.  Ferguson,  and  Hoadly,  Jactsou  &  Johnson,  for  defendant 
AFT.  J. 

Whether  the  issue  decided  by  the  jury  and  common  pleas  court,  in 
le  case  of  Leonard  v.  Marsh,  was  identical  with  that  made  in  the  sixth 
;fense  would  be  a  matter  of  evidence,  il  denied.  But  upon  this 
^murrer  we  must  regard  the  statement  in  the  ninth  delense  as  trnc, 
id  the  question  to  be  now  determined  is  whether,  being  true,  the 
itense  is  valid,  i.  e.,  whether  the  fact  that  the  plainlifi  has  brought 
lit  against  one  of  the  owners  of  property  fronting  on  the  street 
aproved,  claiming  **J.;i9l93  and  the  defendant  having  set  up  a  defense 
lat  the  job  was  not  well  done,  the  rale  per  toot  was  hxed  by  the  jury 
:  seven  dollars  per  toot,  and  ratified  by  the  court,  establishes  that  rate 
ir  all  the  owners  as  between  them  and  the  plaintiff,  the  contractor.  Il 
claimed  that  the  question  has  been  tried  by  the  plaintiff  himself  and 
-cided  against  him,  and  that  he  is  hound  by  the  judgment  as  res 
i judicata. 

By  Sec.  30  ol  the  Municipal  Corporation  Act,  it  is  provided  "that 
roceedings  at  law  or  in  equity  may  be  instituted  against  all  the  owners 
r  each,  or  any  number  of  thcM,  or  to  enlorce  the  lien  against  all  the 
its  or  land,  or  each  lot  or  parcel,  or  any  number  of  them,  embraced  in 
ny  one  assessment;  but  the  judgment  or  decree  shall  be  rendered 
:verally  or  separately,  for  the  amount  properly  chargeable,  and  any 
roceeding  may  be  severed  in  the  discretion  of  the  court,  torthepnr- 
ose  of  trial,  review,  or  appeal." 

Although  the  contract  of  the  plaintiff  with  the  city  was  one.  yet 
le  liabilities  of  the  different  owners  were  and  are  several.  Fforcan 
ae  be  said  to  he  in  privity  with  another.  Each  owner  is  liable  lor  his 
wn  property  and  for  that  only.  Nor  has  be  any  power  to  delend  in  a 
lit  against  another.  It  is  true  that  the  city  or  the  contractor  to  whom 
le  assessment  has  been  assigned,  could,  by  express  provision  ol  the 
:atute,  join  all  the  owners  in  one  suit,  if  he  had  chosen  to  do  so.  But 
is  judgments  must  be  several.  Nor  could  the  delendant  have  filed  a 
etition  in  error  against  the  plaintiff  in  the  common  pleas  suit.  Ou^ht 
e,  then,  to  be  bound  by  the  decision  of  the  jury  ?  It  seems  to  us  not. 
Both  the  litigants  must  be  alike  concluded,  or  the  proceedings  can  not 
e  set  up  as  conclusive  upon  either."     1  Greenleaf  Ev.,  Sec.  524. 

If,  then,  the  defendant  was  not  bound  by  the  result  ol  the  suit 
gainst  Marsh,  to  which  he  was  not  a  party,  can  he  claim  that  the  plain- 
iH  shall  be  conclusively  bound.  The  plaintift  was  a  party,  but  a  jndg- 
lent  to  be  conclusive  on  either  must  be  conclusive  on  both. 

Here  is  a  t:ase  where  the  binding  obligation  of  the  judgment  seems 
ot  to  be  mutual.  It  is  not  binding  on  the  defendant,  because  he  has 
een  a  party  to  no  proceeding  which  ha"  determined  the  lact  which  is 
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claimed  to  have  been  established.  We  are  not  prepared  to  hold  that 
O'Hara  was  estopped  by  the  judgment  against  Marsh,  to  make  a  defense 
and  claim  a  greater  abatement  than  the  jury  in  that  case  made. 

The  question  recurs,  whether  the  fact  that  this  rate  having  been 
established  in  a  suit  to  which  the  plaintifl  was  a  party,  and  in  which  he 
had  every  opportunity  to  assert  and  prove  a  higher  rate,  he  shall  be 
permitted  to  have  another  chance  to  litigate  the  same  question.  It  has 
been  said  that  it  would  not  be  safe  to  allow  such  a  judgment  to  be  con- 
clusive against  the  plaintiff  even,  who  was  a  party,  because  the  judg- 
ment may  have  been  obtained  by  the  testimony  of  the  defendant  him- 
self, who  was  not  a  party  to  that  proceeding,  but  who  seeks  to  use  it  as 
conclusive. 

The  force  of  that  consideration  is  very  much  diminished  by  the  fact 
that  the  parties  themselves  are  now  allowed  to  testily.  Nevertheless, 
we  find  no  authority  for  holding  a  judgment  conclusive  on  one  party 
which  is  not  conclusive  also  on  the  other. 

The  passage  in  Adams'  Equity  has  been  cited,  which  relates  to  bills 
ot  peace,  page  440.  This  passage  states  the  mode  of  procedure,  where 
there  is  a  common  right  or  liability  in  a  class  ot  persons,  as  where  a 
person  claims  tithes,  or  the  owner  ot  an  ancient  mill  claims  service  to 
his  mill  from  the  tenants  ot  a  particular  district.  At  common  law  the 
remedy  would  be  against  each  separately.  But  in  equity  they  may  all 
be  joined  in  one  suit:  and  an  adequate  number  may  be  joined,  as 
representatives  of  larger  number,  where  the  class  is  numerous. 

But  the  suit  against  Marsh  was  not  ot  that  representative  character, 
and  does  not  appear  to  have  been  intended  as  a  mode  of  settling  any  gen- 
eral rule  for  the  other  owners.  li  it  had  been  so  intended,  others  would 
have  been  joined  in  the  same  suit.  Especially  would  this  be  so,  inas- 
much as  the  statute  expressly  provides  for  uniting  them  all  in  one  suit. 
A  bill  of  peace  brings  in  by  personal  service  or  by  representation  all  the 
parties  who  are  to  be  bound  by  the  decree. 

If  all  the  owners  had  been  made  parties  to  the  former  suit,  thej^ 
would  have  all  been  bound  by  the  rule  established  for  all.  But  as  the 
defendant  was  not  a  party  he  can  not  claim  that  the  rule  of  the  case 
against  Marsh  shall  conclude,  as  a  res  adjudicata^  the  plaintifi,  because 
lye  is  not  himself  concluded. 

We  hold,  therefore,  that  the  demurrer  to  the  ninth  ground  oi 
defense  must  be  sustained. 


COMMON    CARRIER— BILL     OF    LADING— GOODS— NON-  i  c f  c. 

RECEIPT— PROOF. 

[In  General  Term,  October,  1870.]  ^ 

Little  Miami,  Columbus  &  Xenia  Ry.  Co.  v.  J.  A.  Dodds  &  Co. 

A  common  carrier  having  given  a  bill  of  lading  for  goods,  can  not  relieve  himself 
from  liability  on  the  ground  that  the  goods  were  never  received  by  him,  except 
l>y  the  clearest  proof  of  that  fact. 

Tue  facts  appear  in  the  opinion. 

D.  T.  Wright,  for  plamtifiF  in  error. 

Coffin  &  Mitchell,  contra. 
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Error  to  refusal  of  the  court  below  to  grant  motion  for  a  new  trial 
made  by  defendant. 

Storbr,  J. 

The  action  was  brought  to  recover  ol  the  defendants  Ibe  value  ai 
two  h<^9heRds  df  tobacco,  received  by  ibe  agent  of  the  defendants  at 
Louisville,  Ky,,  to  be  transported  from  that  city  to  Boston,   Mass. 

A  bill  ol  lading,  acknowledging  the  receipt  oi  the  property,  was 
signed  by  the  agent  of  the  defendants  and  delivered  to  the  plaintiff's 
agent,  in  which  the  plaintiffs  were  named  as  the  consignees  at  Boston. 
On  the  trial,  before  a  jury,  at  special  term,  the  only  question  really  dis- 
cussed was,  whether  the  tobacco  had  ever  been  delivered  to  the  carriers. 

To  prove  the  affirmative  the  plaintiffs  produced  the  bill  of  lading, 
.and  one  of  them  testified  they  had  never  received  the  property  from  the 
carriers.  On  the  other  hand,  the  agent  who  signed  the  contract  being 
dead,  several  witnesses  were  examined,  by  whom  it  was  claimed  (he  fact 
relied  upon  by  the  defendants  was  established. 

It  appeared  in  the  evidence  that  Bmlea,  the  agent  of  the  plainti&s, 
bad  been  for  several  years  the  purchaser,  on  their  account,  of  large 
quantities  of  tobacco,  which,  during  the  months  of  July,  August,  and 
September,  l864,  had  been  carried  by  the  delendants,  without  loss, 
except  as  to  the  two  hogsheads  in  controversv.  Emlen  had  bought  the 
tobacco  at  auction,  at  the  Boone  tobacco  warehouse  in  Louisville,  where 
it  was  then  stored.  By  the  custom  of  the  trade,  the  owners  ot  the  ware- 
house issue  to  the  purchasers  a  certificate  for  each  package,  anH  on 
August  3,  18ti4,  gave  to  Emlen  two  certificates,  one  lor  a  hogshead 
marked  No.  19,228,  weighing  gross  2,210,  net  2.030,  for  which  they 
had  been  paid  g'i32.30,  and  another  ceititicate  lor  a  hogshead  No.  21,080, 
weighing  gross  1,710,  net  l,f>70,  for  which  ^434. 27  had  been  paid;  which 
certificate  obligates  the  warehouseman  to  deliver  the  property  to  the 
vendee.  These  certificates  are  called  "tobacco  notes,"  They  were 
delivered  to  the  defendant's  agent  by  Emlen,  to  obtain  the  tobacco  for 
shipment;  and  in  return  the  bill  of  lading  was  given,  upon  wbicb  the 
plaintitis  seek  to  recover.  The  tobacco  notes  were  given  up  to  the 
warehouseman  by  the  defendant's  apent  and  canceled. 

To  explain  the  testimony  thus  offered,  the  deposition  of  the  ageht 
ol  a  iransler  company,  whose  business  it  was  to  carry  freight  from  ware- 
houses to  steamboats  and  railroad  depots,  was  read.  He  stated  that  the 
tobacco  was  never  received  by  that  company,  but  no  witness  connected 
with  the  delendant's  agency  corroborated  the  transfer  agent. 

The  whole  question  was  left  to  the  jury,  who  found  a  verdict  for 
the  plaintiff. 

We  are  asked  to  set  this  verdict  a^ide.  First,  because  it  was  against 
the  evidence.  *  Second,  because  it  was  against  the  law. 

An  examination  ol  the  testimony  convinces  us  that  we  should  have 
decided  the  case  for  the  plaintiffs  if  it  had  been  heard  on  submission. 

It  would  be  a  dangerous  rule  to  adopt,  to  permit  a  contract  like 
this  to  be  dischargea  except  upon  the  clearest  evidence.  We  find  no 
mistake  was  proved,  no  fraud  pretended,  but  the  mere  lact  of  the  non- 
delivery to  the  consignee  at  Boston,  when  all  the  other  packages  arrived 
salely,  may,  it  is  urged,  give  rise  to  the  presumption  that  the  defendant 
never  received    the    missing   hogsheads.     Mere   presumption   of  non- 
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delivery  to  the  carrier  after  he  has  once  admitted  the  fact  of  its  receipt, 
can  not  and  ought  not  outweigh  his  formal  written  admission. 

The  questions  of  law  presented  by  the  record  do  not,  we  are  satis- 
fied, affect  the  decision  ot  the  case.  The  judge  charged  as  favorably  for 
the  defendant  as  the  facts  proved  would  permit  him,  nor  can  the  objec- 
tions taken  to  the  admission  of  testimony  be  sustained. 

In  the  leading  case  of  Lickbarrow  v.  Mason,  2  Term  R.  75,  Buller, 
J.,  said:  ''A  bill  of  lading  is  an  acknowledgment  by  the  captain  of  hav- 
ing received  the  goods  on  board  his  ship;  therefore,  it  would  be  Iraud 
in  him  to  sign  such  an  instrument  it  he  had  not  received  the  goods,'' 
and  this  was  tne  established  doctrine  for  many  years  afterward,  though 
it  is  now  the  admitted  law  that  the  carrier  may  explain  his  contract  by 
proof  of  all  the  attendant  circumstances.  1  Parsons,  Mar.  Law,  137,  and 
cases  cited. 

When  we  consider  that  a  bill  of  lading,  if  indorsed  by  the  con- 
signee, passes  his  title  to  the  property,  and  even  it  delivered  without 
indorsement  to  a  third  party,  creates  an  equitable  lieu  in  his  tavor,  who 
has  received  it  for  value,  which  courts  will  protect,  it  becomes  our  duty 
in  every  proper  case  to  enforce  the  carrier's  liabilty  upon  his  contract. 

If  «re  apply  the  rule  we  have  indicated  to  the  case  before  us,  we  are 
satisfied,  both  ou  the  law  and  the  evidence,  that  the  motion  for  a  new 
trial  should  be  overruled  and  judgment  entered  on  the  verdict. 

Motion  overruled. 


BREACH  OF  WARRANTY— DAMAGES— REMEDY— RULE,    i  c^s  c. 

[In  General  Term,  October,  1870.] 

Richard  Bbrbsford  v.  John  McCunb. 

The  purchaser  of  a  horse  warranted  to  be  sound  and  safe,  upon  a  breach  of  the 
warranty,  need  not  rescind  the  contract  by  redelivering  the  horse,  and  sue  for 
the  amount  paid,  but  may  retain  the  horse  and  sue  for  damages,  in  which  case 
the  rule  of  damages  will  be  the  difference  between  the  actual  value  of  the  horse 
at  the  time  of  sale  and  what  he  would  have  been  worth  "  if  he  had  been  sound 
and  safe  according  to  the  warranty." 

Reserved  from  special  term. 

This  is  an  action  lor  breach  of  a  warrant  in  the  sale  of  a  horse. 
The  facts  found  by  the  judge  at  special  term,  and  which  accompany  the 
certificate  of  reservation,  are  as  follows: 

**First.  That  on  March  2,  l8t)9,  the  defendant  sold  and  delivered 
to  the  plaintiff,  at  his  stable  in  Cincinnati,  a  horse  for  $400,  and  war- 
ranted him  to  be  sound  and  sale  property. 

/'Second.  That  in  about  a  week  after  said  sale  and  delivery  said 
horse  became  lame,  whereupon  the  plaintiff  tendered  him  back  to  said 
Davis  &  Smith,  at  their  stable,  the  defendant  being  absent  from  the 
city;  and  afterward,  about  March  29.  1869,  the  plaintiff  tendered  the 
said  horse  to  the  defendant  and  requested  him  to  return  the  price  paid 
for  him,  but  the  defendant  refused  to  receive  him  or  pay  back  the  pur- 
chase money,  whereupon  the  plaintiff  brought  this  action. 

''Third.  That  the  said  horse  was  not  sound  at  the  time  of  the  said 
sale  and  delivery. 
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"Fourth,  That  after  said  tender  the  plaintiU  retained,  andattl 
time  of  the  trial  had  said  horse,  and  has,  from  the  time  ot  the  sale  ai 
leliverj  to  him.  kept  and  used  said  horse,  as  he  had  occasion,  for  tl 
purpose  for  which  he  purchased  him,  except  at  intervals  when  the  hor 
lias  been  unfit  for  use  by  reason  of  lameness. 

"And  the  court  not  being  fully  advised  whether,  upon  the  fac 
iound  ■as  aforesaid,  the  plaintiU  is  entitled  to  recover  the  price  paid  li 
laid  horse,  or  what,  if  any,  damages  he  is  entitled  to.  reserved  sai 
lUestioQ  ror  the  decision  of  the  general  term. 

"And  the  detendant  files  his  motion  lor  a  new  trial,  whic^h  motia 
it  is  ordered,  be  continued  for  hearing  until  after  the  decision  of  tt 
general  term  aloresaid." 

The  petition  states  the  sale  with  warranty  of  soundness,  by  t) 
jelendant  to  the  plaintiff,  March  2,  18t)9,  lor  9400,  which  plaint: 
paid  for  the  horse.  It  alleges  (hat  the  horse  was  unsound  and  usele 
to  plaintiff,  and  has  caused  the  plainliti  S50  loss  in  keeping  him,  ai 
claims  to  have  sustained  damages  to  the  amount  of  S40U,  and  asks  iod; 
ment  tor  tnat  sum,  all  of  which  the  defendant  denies  in  his  answer. 

L-  D.  Champlin,  for  plaintill. 

E.  A.  Ferguson,  for  defendant. 
Taft,    J. 

It  is  claimed  by  the  defendant  that  there  can  be  no  recovery,  becau! 
the  plaintill  has  not  delivered  back  the  horse  to  the  defendant. 

II  the  plaintiff  sought  to  recover  the  price  paid  for  the  horse  up( 
the  rescission  ot  the  contract,  be  would  have  first  to  give  up  the  hors 
But  this  petition  does  not  allege  a  rescission  ol  the  contract,  butool 
:hat  the  horse  was  unsound  and  that  he  claims  $400  damages.  It  is  O' 
necessary  to  tender  back  the  horse,  or  to  rescind  the  contract  in  ordi 
:o  recover  damages  for  breach  o!  the  contract  ol  sale  and  warrant; 
The  recovery,  however,  in  the  case  as  presented  in  the  petition,  do< 
lOt  depend  upon  the  price  of  the  animal,  but  upon  the  actual  dama^ 
This  may  be  as  much  as  the  value  ol  the  horse.  The  horse  may  t 
valueless.  But  the  plaintiff  is  not  obliged  to  give  him  up.  He  ma 
ceep  him  and  recover  his  actual  damage.  That  is  the  privilege  of  an 
purchaser  of  warranted  property.  If,  however,  he  would  make  the  pri< 
)f  the  property  his  rule  ot  recovery,  he  should  rescind  and  redelivt 
:he  property  purchased.  In  the  present  case,  there  is  not  a  finding  ( 
'acts  upon  which  a  judgment  can  be  rendered;  because  the  actual  dan 
ige  sustained  by  the  plaintiff  is  nol  ascertained. 

The  case  will  have  to  be  remanded,  with  instructions  to  ascertai 
he  actual  damages  sustained  by  the  plainliti  and  to  enter  judgmei 
here  I  or. 

The  question  will  be.  how  much  less  the  ho|^  was  worth  at  tl 
ime  of  the  sale  than  he  would  have  been  if  sound,  according  to  U 
Kjntract. 
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STEAMBOATS— EXPLOSION— NEGLIGENCE— LAWS,     i  o  sc 

[In  General  Term,  October,  1870.] 

Thomas  A.  Curran  v.  Joseph  Chekseman  et  al. 

Iw  Section  30  of  the  act  of  congress  of  1852  does  not  expressly  or  impliedly  relieve 
the  proprietors  of  steamboats  from  the  presumptioa  of  negligence  which,  un- 
der Section  13  of  the  act  of  1838,  arises  from  the  simple  fact  of  explosion. 

2.  The  averment  of  a  strict  compliance  on  the  part  of  the  proprietors  of  .steam- 
boats, with  all  the  requirements  of  the  act  of  1852,  without  ayerring  care  and 
denying  negligence,  is  not  a  good  defense  to  the  allegation  of  loss  by  an  explo- 
sion caused  by  negligence. 

Reserved  Irom  special  term. 

This  case  came  to  the  general  term,  on  motions  to  strike  out  the 
second  and  third  defenses,  and  on  a  demurrer  to  the  fourth  delense. 

The  suit  was  brought  by  a  passeenger  on  the  steamboat  Magnolia, 
on  a  trip  from  Cincinnati  to  Maysville,  against  the  owners  for  damage 
suffered  by  him  from  an  explosion  ot  the  boilers,  caused,  as  is  alleged, 
by  negligence  of  ihe  defendants  and  their  servants. 

The  answer,  as  a  first  defense,  denies  negligence  or  want  of  skill  in 
the  navigation  of  the  boat,  and  denies  that  the  boilers  exploded  through 
any  carelessness  or  unski  11  fulness  ol  themselves  or  their  servants,  or 
through  any  unseaworthiness  of  the  boat,  and  denies  the  damage 
alleged. 

The  second  defense  says  that  the  defendants  were  carrying  on  com- 
merce between  the  states  bordering  on  the  Ohio  river,  under  the  laws 
of  the  United  States  relating  to  the  coasting  trade,  and  under  the  laws 
relating  to  the  better  security  of  the  lives  ot  passengers  on  board 
vessels  propelled  by  steam,  and  used  the  special  license  granted  by 
virtue  ot  said  laws;  that  the  boat  was  licensed,  equipped,  and  manned 
according  to  the  laws  of  the  United  States;  that  less  than  six  months 
prior  to  the  loss,  the  steamboat  had  been  inspected  under  the  act  of 
congress  of  1852,  for  the  better  security  of  vessels  propelled  in  whole 
or  in  part  by  steam,  and  a  certificate  given  by  the  inspectors  that  she 
was  in  conformity  with  law,  and  that  she  might  be  employed  as  a 
passenger  steamer  without  peril  of  life  from  any  imperfection,  and  that 
her  boilers  had  been  tested  and  found  safe  and  conformable  to  the 
requirements  of  the  law;  that  no  want  of  care  or  skill  led  to  or  caused 
the  injury;  but  that  the  iniury  happened  from  causes  over  which  they 
had  no  control;  that  a  principal  cause  was  the  thickness  of  the  iron  of 
the  boilers,  which  were  made  to  conform  to  the  law;  that  the  injury  did 
not  happen  from  want  of  care  or  from  any  cause  which  could  have  been 
known. 

The  third  defense  alleges  all  the  facts  contained  in  the  second,  except 
that  it  is  not  expressly  averred  that  the  cause  could  not  have  been  known 
by  any  skill,  care,  or  foresight. 

The  fourth  defense  seems  to  be  identical  with  the  second  and  third, 
except  the  omission  to  aver  expressly  that  the  engineer  in  charge  used 
due  care  in  the  management  of  the  boilers  and  engine  at  the  time  ot  the 
disaster. 

Burnett,  Follett  &  Wright,  for  plaintiflF. 
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LinnolD,  Smith  &  Waroock,  and  Hoadly,  Jackson  &  Jobnsoti,  foi 
defendants. 

Taft,  J. 

Tbe  argument  in  this  case  has  gone  upon  the  idea  that  the  lourtl 
defense  did  not  allege  care,  and  deny  negligence  as  tbe  cause  o'  the 
injury,  but  relied  upon  tbe  averment  that  it  was  caused  by  tbe  thicknes! 
of  the  iron,  and  tb=  tact  that  all  the  requirements  ol  tbe  act  ot  congress 
had  been  complied  wiib,  and  that  it  differed  from  the  preceding  delenses 
in  not  alleging  caie  and  denying  negligence. 

II  we  have  been  able  to  comprehend  these  defenses  accurately,  there 
is  some  doubt  whether  the  supposed  dilierence  exists  in  fact.  But  a: 
both  parties  assume  that  it  is  so,  we  shall  so  consider  it  in  this  opinion. 

The  claim  is  that  the  legislature  has  proviaed  very  minutely  the 
precautions  it  has  deemed  necessary,  and  ttiat  it  has  left  no  room  foi 
want  ol  care,  il  the  law  is  complied  with.  By  Sec.  3U  of  tbe  act  of  1852, 
which  is  amendatory  to  tbe  act  of  1838,  it  is  provided: 

"That  whenever  damage  should  be  sustained  by  any  passenger  or 
,  from  explosion,  fire,  collision,  or  other  cause,  tbe  master  aad 
wner  of  such  vessel,  or  either  of  them,  and  tbe  vessel,  sfaould  be 
liable  to  each  and  every  person  so  injured  to  tbe  lull  amount  ol  damage, 
if  it  happened  through  any  neglect  to  comply  with  the  provisions  ol  Ian 
herein  prescribed,  or  through  knowo  defects  or  imperfections  ot  tht 
steaming  apparatus,  or  of  the  hull." 

Section  13  of  the  act  of  1838.  5  U.  S.  statutes  at  large,  page  306, 
of  which  the  act  ot  1852  is  an  amendment,  is  as  tollows,  viz: 

"That  in  all  suits  and  actions  agaiost  proprietors  of  steamboats  foi 
injuries  arising  to  person  or  property  by  tbe  bursting  of  the  boiler  of 
any  steamboat,  or  the  collapse  of  a  flue,  or  other  injurious  escape  ol 
steam,  tbe  fact  of  such  bursting,  collapse,  or  inturious  escape  of  stcaai, 
shall  be  taken  as  prima  fade  evidence,  sufficient  to  charge  the  defend- 
ant or  those  in  his  employment  with  negligence,  until  he  shall  show  that 
no  negligence  has  been  committed  by  him  or  those  in  bis  employment." 

This  section  has  not  been  repealed,  unless  it  is  to  be  considered 
as  impliedly  repealed  by  Sec.  80  ol  tbe  act  ol  1852.  That  such  is  not 
the  true  interpretation  is  manilesi  from  the  language  of  tbe  Supreme 
Court  of  tbe  United  Stales  in  the  case  ol  the  Steamboat  New  World  v. 
King,  57  U.  S.  (16  How.)  4B9.  "That  tbe  proper  management  ol  th< 
boilers  and  machinery  of  a  steamboat  requires  skill  must  be  admitted. 
Indeed,  by  the  act  of  congress  ol  August  30,  l852,  great  and  unusual 
precautions  are  taken  to  exclude  fri»m  this  employment  all  persons  who 
do  not  possess  it.  That  an  omission  to  exercise  this  skill  vigilantly  and 
failhtully  endangers,  to  a  Irightful  extent,  the  lives  and  limbs  of  great 
numt>ers  of  human  beings,  the  awful  destruction  ot  lile  in  our  country 
by  explosions  of  steam  boilers  but  too  plainly  proves.  We  do  not 
hesitate,  therefore,  to  declare  that  negligence  in  the  care  or  manage- 
ment of  such  boilers,  for  which  skill  is  necessary,  the  probable  conse- 
quence of  which  negligence  is  iniury  and  loss  of  the  most  disastrous 
kind,  is  to  be  deemed  culpable  negli|<ence,  rendering  the  owners  and 
tbe  boat  liable  for  damages,  even  in  case  of  gratuitous  carriage  of  a 
passenger.  Indeed,  as  to  explosion  of  boilers  and  flues,  or  other 
dangerous  escape  ol  steam  on  board  steamboats,  congress  has,  in  clear 
tones,  excluded  all  such  cases  Irom  the  operation  of  a  rule  requiring 
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gross  negligence  to  be  proved  to  lay  the  foundation  of  an  action  for  dam- 
ages to  person  or  property.*' 

He  then  refers  to  Sec.  13  of  the  act  of  1838,  and  proceeds:  **This 
case  falls  within  this  section,  and  it  is,  therefore,  incumbent  on  the 
claimant  to  prove  that  no  negligence  has  been  committed  by  those  in 
their  employment.'*  Also,  Waring  v.  Clarke,  46  U.  S.  (5  How.)  4tj5: 
and  Bradley  v.  Transportation  Co.,  15  Ohio  St.  553. 

We  are  clearly  of  opinion  that  the  provisions  ot  specific  things  to 
be  done  and  provided  by  the  owners  of  steamboats  by  the  statute,  does 
not  imply  any  discharge  of  them  from  responsibility  for  care  in  the 
navigation  and  management  of  the  vessel. 

It  has  been  held  by  our  Supreme  Court,  and  is  established  law,  that 
if  a  carrier  enter  into  an  express  contract  by  which  the  carrier  is 
relieved  of  responsibility  for  the  negligence  of  himself  or  his  agents, 
such  a  contract  is  void  as  against  public  policy.  Yet,  we  are  asked  by 
the  construction  of  this  act  to  discharge  or  limit  the  owners  and  their 
agents  from  responsibility  for  carelessess,  without  a  contract  even,  and 
without  any  express  statute.  It  would  be  a  remarkable  statutory  pro- 
vision, which  should  leave  it  possible  for  the  owners  legally  to  escape 
responsibility  for  negligence  in  the  management  of  steam  power  in  the 
carrying  of  passengers  by  water.  The  danger  is  too  great,  and  too 
well  recognized  by  legislatures  as  well  as  people,  to  suppose  that  any 
such  relaxation  wts  intended,  unless  it  should  be  most  clearly  expressed. 
The  demurrer,  therefore,  to  the  fourth  defense  is  sustained. 

Upon  examination  of  the  second  and  third  defenses,  which  we  are 
asked  to  strike  out,  we  have  become  satisfied  that  the  theory  of  all 
these  defenses  is  to  present  one,  or  at  most,  two  defenses. 

The  first  defense  would  seem  to  cover  all  the  kinds  of  negligence, 
on  account  of  which  a  recovery  is  sought.  The  fourth  defense  seems 
to  be  intended  to  set  up  a  compliance  with  Ihe  statute  as  an  excuse  for 
any  possible  want  of  care  which  may  have  contributed  to  the  loss. 

Both  the  second  and  third  defenses  seem,  as  we  understand  them, 
to  combine  these  two  ideas  with  great  particularity  of  statement;  and 
they  are  so  nearly  identical  that  we  think  that  the  record  ought  not  to 
be  incumbered  with  more  than  one  of  them.  The  general  purpose  of 
the  code  is  to  have  the  same  cause  of  action  or  the  same  ground  of 
defense  but  once  stated.  But  in  the  present  case,  in  order  to  facilitate 
the  review  of  the  case  in  the  United  States  Supreme  Court,  we  have 
concluded  to  permit  one  of  these  two  defenses  to  remain  on  the  record. 
The  defendant  can  elect  which  it  shall  be.  As  to  the  other,  the  motion 
to  strike  out  will  be  granted. 

The  ettect  of  this  ruling  is  to  leave  the  first  general  denial  of  negli- 
gence to  stand,  and  with  it  a  plea  or  defense  combining  an  averment 
ot  a  specific  compliance  with  the  act,  with  a  denial  of  want  of  care,  and 
also  a  third  defense  relying  upDn  compliance  with  the  statute  without 
the  allegation  of  care.  This,  we  ihink,  will  give  opportunity  for  the 
defendants  to  introduce  all  the  evidence  which  they  can  be  entitled  to 
introduce  in  any  aspect  of  the  defenses  disclosed  by  the  answer  as  drawn. 
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os.c.    WHARF  PROPERTY— DEDICATION— ASSESSMENTS. 

[tn  General  Term,  October,  1870.] 

Hbnry  Bosres  V.  B.  F.  Stradbr. 

,  It  is  no  evidence  of  a  dedication  to  the  public,  tbat  tbe  owner  of  wharf  propcrtj 
in  using  it  for  his  own  prnfit,  leaves  it  open  and  Iree  for  public  travel.  WliuJ 
property,  lik«  other  real  propertj',  is  subject  to  assessmetits  made  thereon  bj 
the  city  for  the  construction  of  a  eewer  in  a  street  on  which  the  said  propertj 

L  It  is  not  necessary  to  authorize  such  assessments  that  a  connection  be  made  witl 
it.  Such  property  falls  within  tlie  description  of  "  lot  or  lots  of  land  "  as  pro- 
vided for  by  tbe  statute  allowing  assessments  for  sewage  purposes. 

Reserved  Irom  special  term. 

This  is  au  action  to  recover  an  assessment  upon  the  delendaot's 
ffhart  property  to  pay  the  CO'st  ol  a  sewer  which  has  been  cODStnicted 
inder  Ludlow  street  to  the  river. 

The  petition  sets  forth  tbe  act  alhorizing  the  city  to  make  a  plan  foi 
he  sewerage  of  the  city,  the  plan  made  by  the  city  under  that  act  giviof 
he  location  and  limits  of  the  sewers  as  designated;  the  contract  toi 
he  division  of  the  sewer  in  question;  the  performance  and  acceptana 
pf  the  work;  the  ownership  by  the  defendant  of  the  wharf  property, 
ind  the  assessment  by  ordinance  under  the  law. 

The  answer  of  the  defendant  admits  the  act  authorizing  the  con 
truclion  ot  sewers,  and  that  he  is  owner  ol  the  wharf  or  landinf 
lescribed  in  the  petition,  except  that  the  wharl  or  landing  owned  b] 
lim  is  bounded  on  tbe  east  by  what  would  be  the  east  line  of  Ludlon 
treet,  if  extended,  and  is  subject  as  to  the  east  sixty  feet  thereof  to  tht 
ile  estate  of  Matilda  B.  Myers,  having  been  assigned  to  her  for  dower, 
nd  he  admits  the  construction  of  the  sewer  by  the  plaiutiD  under  coD' 
ract  with  the  £ity  as  alleged. 

The  deleudant  further  claims,  that  the  sewer  was  constructed  "foi 
lublic  uses  and  for  the  health  and  convenience  of  the  inhabitants  of  saiiJ 
ity  of  Cinc;it>nati,  and  not  lor  the  detendaut's  uses,  and  was  laid  upoi 
lis  premises  without  compensation  and  in  violatiou  ol  Art.  1,  Sec.  19,  o: 
he  constitution  of  this  state. 

In  the  argutuent  it  was  adipitted  that  Ludlow  street  extends  to  thf 
iver  to  low  water,  and  that  the  sewer  is  laid  in  the  street. 

Forrest  &  Lindeman,  for  plaintiff. 

King,  Thompson  &  Avery,  lor  delendant. 

*AFT,  J. 

It  'is  claimed  by  the  defendant's  counsel,  in  the  argument,  that  his 
nterest  iu  the  wharf  property  is  not  such  as  to  be  properly  chargeable 
inder  the  law  for  the  cost  of  a  sewer.  It  is  claimed  that  the  proper!) 
s  a  highway,  with  the  right  in  the  defendant  to  collect  wharfage;  thai 
he  lact  that  the  ground  has  been  open  to  the  public  use  as  a  highway 
las  long  since  operated  as  a  dedication  tor  that  purpose,  and  tb«i 
Ithough  the  defendant  retains  the  right  to  collect  wharfage  ot  thosi 
rho  land  boats  upon  it,  he  is  not  chargeable  as  the  owner  of  land. 

We  do  not  find  in  the  evidence  a  warrant  for  this  position.  Wi 
hink  that  the   defendant,  and  those  under  whom  be  claims,  have  evi 
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dently  intended  to  use  this  property  for  their  own  profit.  That  use 
required  that  they  should  keep  it  open  and  graded  and  unobstructed. 
^,  dedication  to  the  public  is  a  grant,  presumed  from  the  circumstances 
under  which  the  public  have  been  or  may  be  permitted  to  use  the  prop- 
erty. We  find  nothing  in  the  evidence  to  satisfy  us  that  the  defendant 
has  intended  to  deprive  himself  of  any  available  value  of  this  ground. 
Whether  he  may  be  considered  as  having  committed  himself  with  the 
public  to  the  uninclosed  condition  oi  the  ground^  so  that  he  could  not 
inclose  it,  or  not,  we  regard  him  as  the  owner  ot  the  land  in  such  a 
sense  as  to  be  liable  to  pay  taxes  on  it,  both  general  and  special.  If  it 
belonged  to  the  public,  the  grading,  paving,  and  improvement  of  it 
would  be  a  matter  ol  public  charge,  which  has  not  been  claimed  or 
thought  of.  There  is  a  public  landing  which  was  dedicated  to  the  city, 
and  which  is  owned  by  the  city  and  kept  in  order  by  the  city.  But 
the  relation  of  the  city  to  this  landing  oi  the  deiendant  is  very  difierent. 
We  regard  it  as  his  property.  He  has  unquestionably  so  regarded  it 
himself  ior  all  the  available  profit.  It  is  only  as  a  subject  to  taxation 
that  he  disclaims  the  ownership.  The  only  way  in  which  he  can  avail 
himself  oi  it  as  a  wharf,  is  to  throw  it  open  to  his  customers  and  to 
those  who  do  business  with  his  customers.  This  shows  no  purpose  to 
part  with  any  right  in  the  property,  or  in  the  control  ol  it.  Now  the 
lact  that  he  has  agreed  to  use  it  in  that  way  in  which  he  can  make  it 
most  profitable  to  himself,  is  very  laint  evidence  that  he  has  given  it  to 
the  public.  We  think,  then,  that  the  land  was  taxable  in  the  hands  of 
the  defendant,  and  that  he  can  be  assessed  on  account  ol  it  for  purposes 
of  improvenfent  by  the  city. 

It  has  also  been  claimed  that  this  property,  as  owned  by  the  defend- 
ant, did  not  fall  within  the  description  of  '*lot  or  lots  of  land,"  which  is 
the  description  in  the  statute,  of  property  subject  to  be  assessed  for 
sewerage  purposes.  But  we  think  that  this  lot  of  land  is  very  well 
defined,  and  answers  to  the  description  ol  taxable  property. 

It  is  averred  in  the  answer,  that  the  sewer  was  lor  the  public 
generally,  and  of  no  local  advantage  to  the  deiendant  as  the  owner  of 
this  property,  because  he  did  not  connect  with  it.  But  the  sewer 
drains  that  part  oi  the  city,  and  is  supposed  to  benefit  peculiarly  all  the 
property  through  or  near  which  it  passes.  It  is  not  merely  by  connect- 
ing with  it  that  the  property  holders  derive  benefit  from  a  sewer.  The 
owners  of  the  lower  grounds  are  interested  in  having  the  grounds  above 
them  properly  drained,  and  the  waters  from  them  provided  with  a  channel 
to  the  river  instead  of  s|)reading  over  the  grounds  ^below.  The  defend- 
ant's wharf,  as  the  lowest  of  the  grounds  to  be  drained  by  that  sewer, 
is  interested  in  the  drainage  of  all  the  lots  of  ground  above  him,  from 
which  water  might  otherwise  flow  over  his  land. 

Upon  full  examitiation  of  the  case,  we  are  not  able  to  find  any  ground 
on  which  the  defendant  can  be  excused  from  paying  his  assessment  for 
the  cost  ot  the  sewer. 

The  plaintitt  may  have  a  judgment  for  the  amount  oi  the  assessment 
with  interest. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court  refused. — 
Eds.] 
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Bc     ADMIRALTY  LIEM— HOME   PORT— VOID   SALE— REIfEDI 

[In  General  Term,  October,  1870.] 
*  DowBLL  &  Bowman  v.  Steamboat  Melnotte, 

'he  ground  on  which  an  admirality  lien  does  not  attach  to  a  boat  for  snppU 
furnished  in  a  home  ^ort,  is  that  thej  are  presumed  to  have  been  supplied  • 
the  personal  credit  of  the  owners.  This  reason  applies  to  the  residence  of  L 
owners  rather  than  to  the  place  of  tbe  registry.  In  determining  the  home  pc 
for  the  purpose  of  deciding  whether  the  case  makes  a  maritime  lien,  tbe  con 
will  be  governed  by  the  residence  of  the  owners. 

'he  seizure  and  sale  by  the  sheriff  of  a  boat  within  the  jurisdiction  of  the  Unit 
IStates  admiialty  court,  on  a  warrant  under  the  watercralt  law  of  Ohio,  are  voi 
and  the  purchaser  of  tbe  boat  at  the  sheriff's  sale  is  entitled  to  have  the  pi 
chase  money  refunded. 

This  case  was  reserved  to  general  term  on  a  motion  by  Good,  a  pu 
iser  of  the  Steamboat  Melnotte  at  sheriff's  sale,  to  have  the  purcha 
ney  refunded  to  him  because  he  received  on  title  (o  the  boat,  the  se 
Dg  void  for  waut  of  jurisdiclion  in  this  court  which  ordered  the  sal 
The  suit  of  tbe  plainti&s.  Dowell  &  Bowman,  was  commenced  1 
eizure  ol  tbe  boat  under  the  watercraft  law  ol  Uhio,  on  July  2,  ItttJ 
other  suit  was  commenced  ou  July  20,  18(i6,  by  Florer,  under  tl 
ic  state  watercralt  law.  On  the  same  July  20,  an  admiralty  procee 
was  commenced  in  the  United  States  district  court  against  this  bo 
>n  after,  other  suits  were  commenced  in  this  court  *agaii]st  t! 
ners,  and  attachments  procured  and  levied  on  the  same  boat;  3) 
December  t>,  lSti6,  a  sale  was  made  by  ihe  sheriff,  on  the  first  pi 
ding  under  the  watercralt  law,  to  Mr.  Good  lor  $1,450,  which  pt 
ise  money  was  paid  to  the  sheriff,  and  the  possession  of  the  bs 
ivered  to  the  purchaser.  But  afterward  the  boat  was  sold  by  t 
ited  Stales  marshal  on  the  proceeding  commenced  July  20,  18tJ6,  b 
:  purchaser  t^ave  up  his  purchase,  and  the  sale  was  abandoned,  < 
ount  of  the  doubt  entertained  of  the  validity  ol  the  seizure  under  t 
niralty  proceeding  in  the  United  States  court,  because  the  boat  « 
:ne  hands  of  the  sheriff,  under  process,  at  the  time  of  the  seizure 
admiralty.  Alter  the  sheriff's  sale,  however,  to  Good,  and  t 
ivery  ot  possession,  the  marshal  renewed  hi"*  seizure  ol  the  boat, 
process  in  his  hands  issued  on  a  maritime  lien,  and  on  that  seizu 
boat  was  finally  sold  by  Ihe  marshal  to  Isham,  who  received  frc 
marshal  the  possession  and  title,  leaving  Good,  the  purchaser  um 
sheriff,  with  neither.  Good  now  seeks  to  have  his  money  relundt 
W.  M.  Ramsey,  for  Good,  the  purchaser  at  the  sheriff's  sale. 
Huston  &  Shunk;  Hoadly,  Jackson  &  Johnson;  Lincoln,  Smil 
iruock  &  Stephens,  and  Jordan,  Jordan  &  Williams,  for  difler< 
imantsof  Ihe  fund  on  distribution. 

FT.  J. 

This  motion  is  resisted  on  two  grounds: 

1.  That  Cincinnati,  where  the  goods  were  furnished  to  the  Melnol 
s  her  home  port,  and  that  consctjuently,  the  claim  did  not  fall  witt 
*The  points  in  this  case  were  affirmed  in  25  Ohio  St.  390. 
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the  admiralty  jurisdiction,  and  the  proceeding  under  fhe  watercraft  law 
was  valid. 

2.  That  if  that  were  not  the  case,  the  purchaser  from  the  sherilf 
was  entitled  to  avail  himself  of  all  the  right  which  the  sheriff  had  to 
the  boat  by  virtue  of  any  process  in  his  hands,  and,  therefore,  that  he 
did  take  something;  that,  in  fact,  as  the  sheriff  held  the  boat  on  the 
attachments  as  well  as  under  the  proceedings  under  the  watercraft  law, 
he  acquired  from  the  sheriff  the  possession  and  the  property  in  the  boat, 
subject  only  to  the  admiralty  liens.  That  he  was  bound  to  protect  this 
title  by  resisting  or  paying  off  the  admiralty  liens,  which  were  not 
enough  to  exhaust  the  value  of  the  boat,  and  saving  what  could  be 
saved,  or  to  bear  the  loss  himseli. 

In  support  ot  the  first  point,  it  is  claimed  that  the  registry,  and  not 
the  residence  of  the  owners,  is  to  be  regarded  in  determining  which  is 
the  home  port;  and  that  the  registry  of  this  boat  was  at  Cincinnati. 
One  of  the  owners  resided  in  Covington,  Kentucky,  and  the  other  at 
Rising  Sun,  Indiana;  but  no  owner  resided  in  Cincinnati. 

The  ground  on  which  the  admiralty  lien  does  not  attach  to  a  boat 
for  supplies  futnished  in  a  home  port  is,  that  they  are  presumed  to  have 
been  supplied  as  the  personal  credit  ot  the  owners.  This  reason  applies 
evidently  to  the  residence  of  the  owners,  rather  than  to  the  place  ot  the 
registry.  We  must,  therefore,  be  governed,  in  determining  the  home 
port  for  the  purpose  of  deciding  whether  the  case  makes  a  maritime 
lien,  by  the  residence  of  the  owners.  1  Conkling's  U.  S  Adm.  80;  The 
St.  lago  de  Cuba,  22  U.  S.  (9  Wheat.)  409,  417.  But  it  is  not  a  ques- 
tion oi  state  lines,  as  is  stated  in  the  opinion  of  Judge  Thompson  in  the 
case  just  cited,  by  which  it  is  to  be  understood  ♦hat  a  port  may  not  be 
a  home  port,  though  it  be  in  the  same  state  where  the  supplies  were 
furnished  or  the  contract  made.  If  the  owners  are  not  present,  or  at 
home,  in  the  port  where  the  debt  was  contracted  for  the  ship  by  the 
captain,  the  presumption  is,  that  the  creditor  dealt  on  the  faith  of  the 
ship;  and  the  iact  that  the  owners  were  at  home  in  some  other  plac^, 
or  port  in  the  same  state,  would  not  rebut  that  presumption.  Would, 
then,  the  Iact  that  one  of  the  owners  resided  in  Covington,  very  near 
to  the  port  where  these  supplies  were  lurnished,  rebut  the  presumption 
that  they  were  furnislred  on  the  credit  of  the  boat,  so  as  to  exclude  the 
admiralty  jurisdiction  irom  enforcing  the  liens? 

It  has  not  been  so  treated  by  the  United  States  court  in  the  present 
case;  nor  can  we  so  hold.  Notwithstanding  the  proximity  of  Covington 
to  Cincinnati,  we  must  hold  that  supplies  furnished  in  Cincinnati  to  a 
boat  owned  in  Covington  may  be  presumed  to  he  supplied  on  the  credit 
of  the  boat,  in  order  to  sustain  the  lien  in  admiralty. 

It  is  necessary  now  to  consider  the  question  whether  Good  took  any 
right  or  interest  by  the  sale  for  his  purchase  money,  Cincinnati  not 
being  the  home  port  of  the  vessel,  and  the  boat  being  within  the  juris- 
diction of  the  admiralty. 

The  sale  was  on  the  warrant  under  the  watercraft  law.  We  think 
that  Good  could  not  have  supported  his  title  to  the  boat  by  reference  to 
the  attachment  which  was  in  the  hands  ol  the  sheriff.  If  the  sale  had 
been  upon  a  valid  judgment  in  attachment,  it  would  have  inured  to  the 
benefit  of  other  executions  in  attachment  in  the  hands  of  the  sheriff,  so 
that  they  would  be  entitled  to  share  in  the  proceeds  of  the  sale  in  their 
order.    But  in  the  case  supposed,  the  sale  would  be  valid,  and  the  pro- 
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ceeds  would  be  for  distribution  upon  valid  final  process  in  the  shetiS' 
hands  under  the  provision  of  the  statute.  But  in  the  presept  case,  tli 
sale  itsell  is  on  void  process,  and  being  itself  void,  there  can  be  no  pn 
ceeds  to  appropriate  to  the  payment  of  valid  executions.  The  mooe 
has  been  paid  under  a  mistake  of  fact,  and  belongs  to  the  purchaser  s 
much  as  it  did  before  he  placed  it  in  the  hands  of  the  sheriff.  No  pn 
ceeds  can  result  trom  a  void  sale;  and  a  sheriff's  sale  tounded  on  voi 
proceedings,  must  itself  be  void  as  completely  as  any  sale  would  be 
which  one  man  should  make  of  another  man's  property  without  aulhoi 
ity  from  the  owner.  We  think  it  can  make  no  difference  that  tb 
aheriS  had  in  his  hands  process  on  which  he  could  have  made  a  vali 
sale,  so  long  as  he  advertised  and  proceeded  under  the  void,  and  q( 
under  the  valid  writ. 

Our  conclusion  is  that  the  motion  must  be  granted  refunding  th 
money  paid  by  Good  on  the  sheriff's  sale. 


i  ca.c.  DAMAGE  SDIT-JDGGMENT— SCTRPRISE. 

[In  General  Term,  October,  1870.] 

Catherinb  McCapphrty  v.  Hannah  O'Brien. 

1.  A   brings  Buit  for  damages  against   B    on  the  ground   that  in  a  previous  sn 

between  the  same  parties,  by  tbt  fraud  and  false  swearing  of  B,  the  judgmei 
of  thecourt  was  in  his  favor  and  against  A.  ffe/d,  SDcb  an  action  is  not  msit 
lainable. 

2.  What  once  bus  been  decided  before  a  court  of  competent  jurisdiction  cannot  I 

brougbt  into  controversy  in  another  suit,  on  the  ground  of  sarprise. 

The  plaintiti  in  error  was  plaintiff  below,  and  in  her  petition  set  ot 
that  the  detendant  was  indebted  to  her,  and  to  recover  the  debt  she  ha 
brought  suit  before  a  magistrate;  that  she  there  proved  her  claim  by  be 
own  oath,  but  the  defendant,  to  the  surprise  ot  the  plaintiB,  denied  th 
indebtedness,  well  knowing  her  testimony  to  be  false;  that  the  plaintifl 
at  the  time  ot  the  trial,  had  no  other  evidence  in  her  tavor,  and,  there 
fore,  the  magistrate  was  compelled  to  give  judgment  lor  the  defendant 
that  the  plaintiti  was  not  able  to  give  the  necessary  security  for  ai 
appeal,  and  the  time  allowed  therefor  had  expired,  but  that  she  ha 
since  discovered  testimony  to  prove  her  case;  and  that  the  defendant  b] 
her  false  swearing  before  the  magistrate  had  obtained  judgment  fraud 
ulently.  The  amount  claimed  was  the  amount  of  the  demand  before  tb 
magistrate  with  flOU  damages. 

The  defendant  filed  a  demurrer  and  the  court  below  sustained  it 
and  entered  judgment  for  costs  in  favor  of  the  defendant.  Petition  ii 
error  by  plaintiff  to  reverse  this  judgment. 

Dickson  &  Murdock,  for  plaintiff  in  error. 

O'Conner,  contra,  cited  Grant  v.  Ramsey,  7  Ohio  St,  157. 
Hagans.  J. 

It  will  be  seen  that  this  is  not  an  action  tor  a  new  trial  or  for  tb 
equitable  interference  of  the  court  to  prevent  injustice,  but  a  suit  to 
damages  growing  out  of  an  alleged  fraud  committed  by  the  delendao 
on  the  plaintiff.  This  was  the  claim  on  the  argument.  The  case  is  dc 
framed  with  any  other  view,  and  would  be  clearly  insufficient  if  it  were 
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As  a  general  rule,  a  plaintilt,  after  judgment  against  him,  can  not 
claim  a  new  trial  on  the  ground  of  being  surprised  by  the  delendant's 
evidence.  Cummins  v.  Walden,  4  Blackf.  307.  So  a  party  is  not 
entitled  to  a  new  trial  on  the  ground  of  surprise,  because  the  opposite 
party  led  him  to  belie\re  that  certain  facts  would  not  be  disputed  or 
would  be  admitted;  and  it  the  plaintifl  chose  to  rest  the  proof  of  the 
fact  of  her  case  upon  her  own  testimony,  and  was  led  by  the  defendant 
to  suppose  it  would  not  he  disputed,  and  after  it  was  disputed  and  her 
testimony  known,  chose  to  assume  the  responsibility  ol  a  decision  in 
her  favor,  disappointment  in  the  result  furnishes  no  ground  ior  a  new 
trial.  The  plaintitl  took  her  course  with  due  deliberation,  and  she  must 
abide  the  consequences.  She  might  have  moved  lor  a  continuance,  or 
have  suffered  a  non-suit  without  prejudice.       * 

The  principles  just  stated  are  not  stated  because  they  apply  to  this 
case,  but  because  their  analogies  furnish  us  a  ^lution  of  it.  Clearly, 
the  iudgment  rendered  is  final,  unless  it  was  procured  wholly  by  the 
fraud  of  the  defendant,  and  can  not  be  collaterally  impeached. 

But  though  misled  by  the  deiendant,  is  not  the  plaintitt  herself 
responsible  for  the  result  ?  She  might  have  had  a  continuance  of  the 
cause  or  snUered  a  non-suit.  She  chose  not  to  avail  herself  ot  either 
course.  But  with  full  knowledge  ol  the  alleged  fraud,  she  chose  to 
precipitate  upon  herself  the  very  loss  she  seeks  to  recover  in  this  action. 
Besides,  after  all  this  she  might  have  appealed  the  case.  This  she 
neglected  to  do.  The  loss  she  alleges  she  has  sustained,  as  she  sues  lor 
it,  has  been  the  consequence  ot,  and  brought  about  by,  her  own  negli- 
gence, and  she  might  have  avoided  it  if  she  had  chosen  to  do  so. 

An  old  case,  reported  in  Croke  Eliz.  620,  Damport  v.  Sympson,  was 
an  action  on  the  case  against  the  defendant  for  damages  for  lalsely 
swearing  in  an  action  ol  trespass  against  himself,  whereby  the  plaintiff 
recovered  ;^180,  when  he  would  have  recovered  ;^500  but  for  the 
alleged  perjury.  But  the  court  held  the  action  was  not  maintainable, 
and  say,  among  other  reasons,  *Mf  this  might  be  suffered,  every  witness 
would  be  drawn  in  questioij.'*  See,  also,  Eyres  v.  Sedgwick,  Cro.  Jac. 
601;  Harding  v.  Bodman,  Hutton  11 

In  Connecticut  a  suit  has  been  maintained  against  a  witness  by 
means  of  whose  fraud  or  perjury  a  judgment  was  obtained.  See  cases 
cited  in  Peck  v.  Woodbridge,  3  Day  30.  But  Chancellor  Kent,  when 
chief  iustice  of  the  court  of  appeals  of  New  York,  denied  the  propriety 
of  it  in  Smith  v.  Lewis,  3  Johns.  157.  This  was  a  suit  against  a  plaintiff 
who,  in  a  former  suit  in  another  state,  against  the  plaintilt  in  this 
action,  had,  by  suborning  a  witness  to  swear  falsely,  obtained  a  judg- 
ment contrary  to  thetruth  and  justice  of  the  case.  The  chief  justice 
says:  **It  would  "be  against  public  policy  and  convenience;  it  would  be 
productive  of  endless  litigation,  and  it  would  be  contrary  to  established 
precedent  to  allow  the  losing  party  to  try  the  cause  over  again  in  a 
connter  suit,  because  he  was  not  prepared  to  meet  his  adversary  at  the 
trial  ot  the  first  suit." 

In  this  cause  the  judgment  below  will  be  affirmed. 
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I  CSC.  CERTIFICATE— REAL  ESTATE— LIEN— SALE. 

[In  General  Term,  October,  1870. J 

*  E.  C  Bryant  et  al.  v.  The  Ohio  College  of  Dental  Subghi 

1,  No  lien  is  created  upon  Ibe  real  estate  of  a  corporation  by  the  Tollowing  cert 

cate:  "Ohio  College  ot  Dental  Surgery.  This  may  certify  that  Dr.  A. 
Reeves  is  entitled  to  one  share  of  the  real  estate  property  of  the  college,  dn 
ing  an  iuterest  of  six  per  cent,  and  transferable  only  iu  accordance  with 
constitution  of  the  college  association." 

2.  A  decree  of  eale  of  the  property,  founded  upon  said  certificate  for  the  iuteresl 


The  plaiDtifis,  who  are  the  personal  representatives  ol  A.' J.  Recv 
deceased,  are  theowaeis  ol  awritten  iDstrumeot,  of  «hich  thisisaco] 

"OHIO  COLLBGB  OF   DENTAL  SUKGEBY. 

"This  may  certily  that  Dr.  A.  J.  Reeves  is  entitled  to  one  share 
the  real  estate  property  ol  the  college,  drawing  an  interest  ot  six  | 
cent.,  and  transferable  only  in  accordance  with  the  constitution  oti 
college  association.     Shares  one  hundred  dollars  each. 

"  Charles  Bonsall. 
"Jas.  Taylor, 
"John  Allen, 
"H.  E.  Peebles, 
"Thos.  Wood. 

"Trustees. 
"Cincinnati,  February  20,   1854." 

Upon  this  instrument  this  suit  was  brought  for  $100,  wilh  intei 
from  February  20,  1854;  and  the  petition  alleged  that  the  certiBc 
was  a  lien  on  the  real  estate  of  the  defendant,  and  prayed  sale  tber 
and  payment  ot  the  amount  stated. 

To  this  petition  the  defendant  demurred,  and  the  demurrer  i 
sustained.  Thereupon  the  plaintiffs  tiled  an  amended  petition, 
which  they  claimed  to  recover  the  interest  alleged  to  be  due  upon 
certificate,  and  alleged  also,  as  before,  that  the  certificate  was  a  lien 
the  real  estate  of  the  detendaut,  and     prayed  sale  and  satisfaction. 

To  this  amended  petition  the  defendant  again  demurred,  and  at 
April    term,    1870,    the    demurrer    was    overruled    and     )udgment  ' 
rendered    in    favor   of    the  plaintiffs  for  $96,  being  the  amounf   ol 
interest  on  the  certiticate;  and  the  court  decreed  sale  of  the  real  esl 
of  the  defendant   as  prayed  for.     To  the  overruling  of  this  demui 
and  to  the  entry  of  this  decree,  the  defendant  excepted. 
E.  L.  Decamp  and  W.  M.  Ramsey,  lor  plaintiffs. 
King,  Thompson  &  Avery,  for  defendant. 
Hagans.  J. 

The  determination  of  the  demurrer  to  the  orginal  petition  seem! 
be  decisive  of  some  of  the  questions  presented  to  us  now.     For  if 
action  in  the  lorm  contained  in  the  original  petition  could  not  be  mi 
'S^eposi,  307. 


SUPERIOR  COURT.  421 


Bryant  v.  College. 


tained  lor  the  principal  sum  and  interest,  it  would  seem  doubtful 
whether  the  action  could  be  maintained  in  the  same  form  lor  the  interest 
merely  due  upon  the  principal  sum  named  in  the  certificate.  Besides,  it 
this  certificate  be  regarded  as  stock  of  the  corporation,  no  time  is  fixed 
in  the  certificate  for  the  payment  of  the  interest;  nor  is  there  any  fund 
alleged  to  be  in  the  treasury  out  of  which  the  plaintifis  have  the  right 
to  be  satisfied  therefor.  Wright  v.  Vermont  &  M.  Jly.,  t)6  U.  S.  (12 
Cush.)  68;  Barnard  v.  Vermont  &  M.  Ry.,  89  Mass.  (7  Allen,)  512; 
Waterman  v.  Troy  &  G.  Ry.,  74  Mass.  (8  Gray)  433;  Mcl^aughlin  v. 
Detroit  &  M.  Ry.,  8  Mich.  100. 

It  we  regard  this  certificate  as  simply  the  promissory  note  of  the 
defendant  given  for  money  loaned,  then  the  plaintiffs  have  the  ri^ht  to 
a  judgment  for  the  amount  with  interest,  but  not  a  sale,  in  the  first 
instance,  of  the  property  of  the  defendant  as  upon  a  lien  securing  the 
amount. 

Without  determining  those  questions,  it  is  very  clear  that  the  judg- 
ment below  can  not  stand.  No  other  lien  appears  in  the  case  than  the 
assertions  ot  the  certificate,  which  appear  to  be  rather  of  an  ownership 
pro  tanio  in  the  real  estate  of  the  detendant  than  ot  any  other  interest. 
And  if  there  be  no  instrument  providing  a  legal  lien  on  the  real  estate  of 
the  defendant  by  way  of  security  for  the  money  named  in  the  certificate, 
a  decree  tor  the  sale  oi  the  property  lor  the  debt  in  the  first  instance,  is 
tmauthorized.  II  there  be  a  lien  at  all,  or  right  to  a  sale  of  the  prop- 
erty, it  must  be  asserted  in  some  other  form  ot  action  having  regard  to 
the  rights  of  other  holders  of  certificates  and  creditors,  if  there  are  any; 
and  this  we  understand  to  have  been  the  determination  ol  the  judge 
below. 

On  the  whole  case,  we  have  thought  it  best  to  reverse  the  judgment 
and  to  remand  the  cause  to  special  term  for  further  proceedings. 


INTRICATE    ACCOUNT— REFERENCE— LAW— EQUITY—       i  c^  c. 

CODE. 

[lu  General  Term,  October,  1870.1 

Charlbs  Stanley  v.  Cincinnati  (City). 

In  a  suit  by  a  contractor  against  the  city  fpr  a  balance  claimed  as  due  for  many 
items  of  work  done  and  materials  furnished  in  building  the  Commercial 
Hospital,  the  petition  stating  an  account  of  many  items  and  payments,  and 
the  answer  denying  its  correctness,  but  averring  that  the  account  was  of  an 
intricate  character  sitch  as  could  not  be  taken,  except  in  a  court  of  equity : 
Heldy  that  prior  to  the  co<'-e,  this  would  have  been  a  subject  /or  a  proceeding 
at  law  or  in  equity,  as  the  plaintiff  miti^ht  elect,  and  no  order  of  reference 
could,  without  consent  of  parties,  have  been  granted  in  a  proceeding  at  law ; 
but  that  under  the  code,  the  parties  are  entitled  to  both  equitable  and  legal 
remedies,  ^rcording  to  the  nature  of  the  subject-matter  of  the  action,  and  an 
order  of  reference  may  properly  be  made,  as  in  equity,  to  take  and  state  an 
account  between  the  parties. 

This  case  was  reserved,  on  a  motion  for  a  reference  to  a  master,  to 
state  an  account.  The  suit  was  brought  by  the  plaintiff,  a  contractor, 
to  recover  a  balance  due  from  the  city  lor  many  items  of  work  done  and 
materials  furnished  on  the  Commercial  Hospital. 
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The  answer  ot  the  citjr  denies  the  indebtedness  and  slates  that  i 
I  matter  of  complicated  account,  as  shown  by  the  petition. 

The  plaintifi  claims  that  it  is  a  common  case  of  a  suit  for  work  aa 
or,  as  on  the  common  counts  in  assumpsit  and  that  he  is  entitled  to 

y. 

Hoadly,  Jackson  &  Johnson,  for  plaintitt. 

Walker,  Conner  &  Warrington,  for  defendant. 
FT,  J. 

Before  the  code  was  adopted,  this  would  have  been  a  proper  cas 
an  action  of  assumpsit;  and  it  such  an  action  had  been  broagbi 
I  court  would  not,  on  motion,  have  given  the  equitable  remedy  of 
sience.  This  was  tried  in  the  case  of  Johnson  v.  Wallace,  7  Ohi 
.  2)  62.  The  court  in  that  case,  Judge  Wood  giving  the  opinon,  sat 
it  while  "a  discretionary  power  vested  in  the  court  to  settle  cootrc 
'sies  of  this  nature,  in  the  manner  proposed  by  the  tnotion,  woul 
y  greatly  add  to  the  probability  of  doing  substantial  justice  bettvee 
:  parties,"  they  were,  nevertheless,  satisfied  that  in  the  absence  ( 
isent,  the  court  had  not  the  authority;  "for  the  constitution  of  Ohic 
1  the  laws  in  pursuance  thereof,  gave  to  either  party  the  right  to  sul 
[  his  cause  to  a  jury  lor  trial,  and  to  grant  the  motion  would  bet 
}rive  the  plaintifi  ol  that  right." 

But  the  court  added:  "The  difficulties  arising  in  cases  of  thi 
Id,  however,  may  he  avoided  by  a  resort  to  a  court  of  equity,  whic 
1  concurrent  jurisdiction  with  courts  of  law  in  cases  of  thisdescrii 
D.  Tho^e  long  and  perplexing  accounts  might  then  be  referred  t 
ompetent  master,  and  be  lar  more  satisfactorily  adjusted." 

From  this  decision  in  Johnson  v.  Wallace,  supra,  we  conclude  thi 
the  same  case  had  been  on  the  equity  side  ol  the  court,  as  it  migl 
re  been,  a  relerence  might  have  been  asked  and  granted.  Under  oi 
sent  system,  the  parties  are  always  in  law  or  equity,  or  both,  for  a 
rposes  ol  legal  or  equitable  remedies  or  relief. 

Under  the  former  practice,  equitable  remedies  could  not  be  admii 
sred  in  a  proceeding  at  law,  even  though  the  subject  of  litigation  wi 
;  which  was  cognizable  in  equity  as  well  as  in  law.  In  all  casi 
iding  in  a  court  of  law.  the  parties  nnder  the  constitution  had  a  rigl 
insist  upon  a  jury,  although  the  same  subject-matter  was  cognizah 
equity;  and  although,  if  the  same  matter  were  p>ending  in  a  court  i 
lity,  or  on  the  equity  side  of  the  court,  equity  remedies  and  equil 
ief  would  be  granted,  and  a  Juiy  could  not  be  insisted  upon, 
uld  seem  to  lollow  from  the  opinion  of  the  Supreme  Court  in  Johnsc 
Wallace,  supra,  that  in  all  that  class  ol  cases  falling  within  the  cot 
rrent  jurisdiction  of  law  and  equity,  either  remedy  can  be  admiuistert 
the  courts  under  the  code  without  violation  ol  the  constitution. 

The  question  then  arises,  whether  the  subject  of  this  suit  is  with! 
;  concurrent  jurisdiction  of  both  law  and  equity.  It  is  not  a  me 
ant's  account.  But  we  think  that  the  equitable  remedy  of  a  referent 
,s  not  confined  to  a  mutual  merchant's  account.  Any  complicatt 
:ount  of  many  itemb,  and  mutual,  might  require  a  statement  by  masti 
referee.  A  "long  account"  is  the  description  used  in  New  Yorl 
few  items  on  one  side  would  not  answer  the  description,  and  to  grant 
'eience  in  a  case  not  requiring  that  mode  of  proceeding,  from  its  coi 
cation  and  diiSculty,  would  be  an  abuse  of  the  jurisdiction.     But  v 
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think  that  the  showing  makes  a  case  for  a  reference  as  an  equitable 
remedy,  according  to  the  asages  and  understanding  of  equity  proceed* 
ings  at  the  time  when  the  constitution  was  adopted.  References  of  cases 
arising  under  contracts  for  making  public  improvements  are  more 
resorted  to  in  the  New  York  practice  than  in  Ohio.  But  the  provision 
of  the  New  York  code  for  references  is  substantially  the  same  with  our 
own,  and  we  do  not  regard  the  constitutional  provisions  of  the  two  states 
on  this  subject  as  materially  different. 

The  question  whether  the  plaintiff  is  entitled  to  a  jury  turns  upon 
the  inquiry  whether  this  answer  states  a  case  requiring  the  equitable 
relief  sought.  The  answer  states,  that  the  work  done  and  materials  fur- 
nished by  the  plaintiff  were  done  and  furnished  under  a  contract,  which 
fixed  the  rates  of  compensation  to  be  paid,  and  that  the  defendant  is 
willing  to  pay  therefor  according  to  the  terms  of  the  contract,  but 
denies  the  correctness  of  the  plaintiff's  account  as  exhibited  in  his 
petition,  and  denies  any  indebtedness  whatever.  But  it  says  that  the 
account  is  of  an  intricate  character,  such  as  can  not  be  properly  taken 
except  in  a  court  of  equity;  ''that  the  account  contains  one  hundred 
and  forty  items,  many  of  which  are  complex  in  themselves;  that  various 
payments  have  been  made  thereon  ol  various  dates,  which  are  not  set 
forth  in  the  account  as  made,  but  simply  as  a  lump  credit;''  that  there  is 
controversy  as  to  most  of  the  items  charged,  and  the  defendant  prays  for 
a  reference. 

We  are  satisfied  that  an  account  such  as  that  described  in  this 
answer,  and  shown  by  the  petition  itself,  is  a  proper  subject  of  a  refer- 
ence, and  that  justice  will  be  subserved  by  dealing  with  it  in  that  way. 


JOINT  CONTRACTORS— JUDGMENT— LEGAL  EFFECT.  »  o.s.o. 

[In  General  Term,  October,  1870.] 

J.  AND  J.  M.  Pfau  v.  L.  H.  Lorain  bt  al. 

1.  In  an  action  against  joint  contractors,  a  judgment    in  favor  of  one  operates 

as  a  discharge  of  the  other. 

2.  A  and  B,  partners  as  A  &  Co.,  were  sued  on  a  partnership  contract.    B  answered, 

and  A  was  in  default.  The  court  below  held  the  contract  to  be  illec^al,  and  gave 
judgment  in  favor  of  B,  but  judgment  by  default  against  A.  Field :  it  was 
error  to  discharge  one  and  not  bbth. 

Suit  lor  91,839.78,  price  of  liquors  furnished  defendants  at  their 
request.  The  defendants  were  keepers  of  a  gambling  house,  and  the 
liquors  were  used  there  as  an  accompaniment  ot  their  business.  One 
of  the  defendants  answered  and  one  was  in  default.  Both,  however, 
had  been  served  with  process,  and  both  testified. 

The  judge  at  special  term  gave  judgment  for  the  defendant  who 
answered,  and  judgment  by  default  against  the  other,  to  which  the 
plaintiffs  excepted. 

Forrest  &  Lindemann,  for  plaintitls  in  error. 

Hoadly,  Jackson  &  Johnson,  contra. 

Storbr,  J.,  gave  the  opinion  of  the  court. 

The  plaintiff  claims  that  there  is  error  in  the  record  in  this  case, 
committed  by   the  judge  who  tried   the  case  at  special   term,  in   this: 
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Irst,  that  judgmeat  was  rendered  against  one  defendant  and  in  favor  ( 
be  oilier,  when  the  cause  ot  action  was  joint,  against  both  as  partner 
«cond,  that  the  jadge  finding  the  liquors  were  to  be  usedasp&rti 
lie  modus  operandi  of  a  gambling  house,  on  that  ground  gave  judgmec 
ir  the  defendant  who  had  answered,  and  Judgment  tor  the  whol 
mount  claimed  aginst  the  other,  who  was  in  delault. 

In  thns  deciding,  we  thint  the  court  below  erred.  The  action  wi 
gainst  joint  contractors  upon  the  same  contract.  If  one  could  not  I 
eld  liable,  the  other  most  be  permitted  to  go  without  day. 

It  Is  the  duty  of  the  judge,  whenever  it  appears  that  the  cause  ( 
ction  is  founded  upon  eiu  illegal  consideration,  to  dismiss  the  c&s 
*be  law  will  not  permit  such  an  agreement  to  be  enlorced,  nor  will  i 
:nd  its  aid  in  any  manner  to  the  paintiS  who  seeks  to  recover  theieoi 
t  does  not  depend  upon  the  willingness  of  either  defendant  to  perm 
udgment  to  be  rendered  against  him,  il  it  is  evident  that  tbeclaii 
sserted  had  no  illegal  foundation. 

Whenever  it  is  sought  to  enforce  such  a  demand,  and  it  is  clear 
omes  within  the  prohibition  we  have  stated,  it  is  the  duty  ot  the  com 
a  withdraw  the  case  from  the  jury  and  non-suit  the  plaintiff.  It  a 
ot  be  permitted  that  any  distinction  should  be  made  between  tt 
ebtors.  If  the  foundation  of  the  suit  is  opposed  to  good  morals  or 
3  violation  of  a  statute,  there  can  be  no  recovery,  however  willing  tl 
efendant  may  be  to  admit  his  liability :  for  the  quesition  at  issue  is  a 
lis  assent  to  an  alleged  contract,  but  rather  whether  the  contract  caa  t 
ntorced  by  legal  remedies. 

Other  questions  have  been  argued,  bul  we  do  not  think  it  necessai 
□  pass  upon  them.  As  the  iuda;nient  was  not  rendered  against  bol 
arties  defendant,  it  must  be  reversed,  and  the  cause  remanded. 

Iagans,  J.,  dissented. 

One  of  the  delendants  answered  and  the  other  is  in  delault.  The: 
an  be  no  such  thing  as  a  legal  partnership  in  an  unlawful  or  immor 
usiness.  The  facts  were  found  by  the  judge  at  special  term  to  be.  thi 
be  plaintiffs  knew  that  the  establishment  kept  by  the  defendants  was 
;ambling  house,  as  well  as  the  uses  to  which  the  liquors  sued  for  we 
0  be  put.  The  plaintitis  admit  they  knew  the  reputation  of  the  hoas 
nd  Irom  the  amount  and  kind  of  liquors  turnished  this  house,  i 
ppeais  by  the  petition,  they  are  chargeable  with  knowledge.  Beside 
here  was  no  pretense  that  they  did  not  know  that  the  defendants  wei 
lOt  general  dealers  in  this  class  ot  merchandise. 

In  Fearce  v.  Brooks,  1  Exch.  L.  R.  213,  it  was  determined  b;  tt 
irhole  court,  that  where  an  ornamental  brougham  was  turnished  tl 
ietendant,  who  was  a  strumpet,  to  be  used  for  an  immoral  purpose,  i 
>art  of  a  display  merely,  the  plaintiff  was  chargeable  with  knowled) 
inder  the  circumstances;  and  there  was  judgment  lor  the  defendan 
i'be  question  of  knowledge  was  left  t:)  the  jury  in  that  case  as  the  saa 
uestion  was  left  to  the  judge  below  in  this;  and  the  court  in  that  ca: 
efused  to  set  aside  the  verdict  of  the  jury,  as  I  think  the  finding  of  tl 
udge  below,  in  this  case,  on  the  testimony,  ought  not  to  be  dlsturbei 

It  is  a  tact  of  common  notoriety  th-it  liquors  are  used  in  gamblin 
louses  not  merely  as  a  display,  but  as  one  of  the  most  importai 
djuncts  of  that  business,  and  so  intimate  an  accessory,  that  it  is  m 
arried  on  without  them  in  our  large  cities. 
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While  such  a  holding  may  work  a  hardship  on  these  plaintifis  by 
the  loss  ot  the  price  of  these  liquors,  still  if  they  choose  to  run  the 
hazard  of  such  transactions,  it  will  be  only  the  result  of  their  own  act, 
and  they  can  not  complain. 

One  of  the  defendants  was  in  deiault,  and  judgment  was  rendered 
against  him  for  the  whole  amount.  No  exception  was  taken  thereto  by 
him,  and  he  is  not  here  complaining  ot  that  judgment.  Nor  is  the  plain- 
tiff complaining  either.  I  do  not  think  the  court  mero  motu  ought  to 
reverse  that  iudgment  though  the  cause  of  action  is  illegal.  But  at  all 
events,  if  that  judgment  is  reversed,  I  think  this  court,  proceeding  to 
render  such  judgment  as  the  court  below  ought  to  have  rendered,  should 
render  judgment  in  favor  of  this  deiendant  also. 

Judgment  reversed  and  cause  remanded. 


BILL  OF  LADING— TRANSFER— TITLE— INDORSEMENT,     i  c.s.c. 

To 

[In  General  Term,  October,  1870.] 

*Thb  Irving  Nationai,  Bank  of  New  York  v.  Thomas  Emery's 

Sons. 

1.  A  transfer,  by  delivery,  of  a  biU  of  lading,  for  a  bona  fide  consideration  paid, 

passes  the  title  of  the  consignee  to  the  property  described,  whether  the  bill  is 
indorsed  or  not. 

2.  A  consigning  ^oods  to  B,  drew  drafts  on  B  and  attaching  thereto  the  bills  of 

lading,  describing  the  property,  sold  the  drafts  to  C.  B,  having  received  the 
goods,  applied  the  proceeds  to  his  claims  against  the  consignor,  and  refuse  to 
accept  the  drafts:  Hetd^  the  title  to  the  goods  passed,  by  the  transfer  of  the 
bill  of  lading,  to  C,  and  that  B  was  liable  to  him  for  the  amount  of  the  drafts. 

On  March  24,  18(59,  G.  M,.  Mirrielies,  in  New  York,  drew  a  bill  of 
exchange  on  deiendants,  a  firm  doing  business  in  Cincinnati,  payable 
on  demand  to  his  order,  for  $299,  which  he  negotiated  the  same  day 
with  the  plaintiff,  who  advanced  the  money;  whereupon  the  drawer,  as 
collateral  security,  deposited  with  them  a  bill  of  lading,  signed  by  an 
agent  of  th*  "Atlantic  Time  Line,'*  admitting  the  shipment  of  three 
casks  of  stearine  by  Mirrielies,  to  be  delivered  to  the  defendants  in 
Cincinnati.  On  the  twenty-sixth  of  the  same  month,  Mirrielies  negoti- 
ated another  bill  with  the  plaintiff,  drawn  on  the  defendants,  and  pay- 
able to  the  order  of  the  drawer  for  81,092,  to  secure  the  payment  ot 
which  he  deposited  a  bill  of  lading  of  a  similar  tenor  to  that  already 
described,  for  the  delivery  of  ten  casks  ot  stearine  to  the  defendants  in 
Cincinnati.  These  drafts  contained  a  memorandum  on  their  lace,  that 
one  was  drawn  on  account  of  three  casks  ol  stearine,  and  the  other  of 
ten  casks,  and,  with  the  bills  of  lading  attached  to  them,  were 
forwarded  to  Cincinnati,  where  they  were  severally  presented  to  the 
defendants  lor  payment,  which  was  refused.  The  defendants,  ia  due 
coarse,  received  the  several  shipments  ot  stearine  named  in  the  bills  of 

*  The  points  in  this  case  were  affirmed,  but  the  judgment  was  reversed  on  the 
gronnd  that  it  is  error  for  the  court,  in  general  term,  after  reversing  judgment  of 
the  court  below  where  a  new  trial  was  thus  properly  moved  for,  to  remand  the  case 
with  instructions  to  render  judgment  for  the  plaintiff.  26  Ohio  St.  S60.  Cited,  but 
held  inapplicable  in  Wessel  &  Co.  v.  Weber,  2  C.  S.  C.  185,  as  the  title  had  passed 
to  the  consignee. 
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If;,  and  converted  the  same  to  their  own  use,  claiming  that  the) 
:  the  I  actors  only  of  Miirielies,  and  had  the  right  to  apply  the  pro 
s  to  the  payment  of  a  claim  they  professed  to  hold  against  him. 
There  had  been  previous  consignments  made  to  the  defCDdants, 
lirrielies.  who,  it  is  admitted,  then  acted  as  their  agent  to  putcbast 
:ine  in  New  York,  with  power  to  draw  on  them  for  the  price;  bui 
as  claimed  by  the  defendants  that  the  property  now  in  controvers) 

□ot  received  by  them  under  the  previous  authority  given  to  tht 
per,  while  it  is  asserted  by  Mirrielies  his  agency  never  had  beei 
Iced,  and  the  purchase  was  made  in  good  faith,  the  defendants  bein{ 

advised  of  the  fact. 

Judgment  was  given  at  special  term  for  defendants,  which  decisioi 
sought  to  be  reversed. 
J.  H.  Bates  and  Clement  Bales,  for  plainliO  In  error. 

1.  The  validity  of  a  transfer  of  a  bill  of  lading,  without  indorse 
t  to  pass  title  in  goods,  is  well  setlled.  Allen  v.  Willia:iis.  29  Mass 
Pick.)  297;  Marine  Bank  of  Chicago  v.  Wright,  4«  Barb  4i>;  Banl 
ochester  v.  Jones,  4  N.  Y.  (4  Comst.)  497. 

2,  Delivery  to  carrier  named  by  consignee  not  conclusive 
:hell  V.  Ede,  11  Adolph  &  El.  388;  Turner  v.  Trustees,  etc.,  I 
.  L.  &  Eq.  697. 

King,  Thompson  &.  Avery,  contra. 

1.'  When  Mirrielies  mailed  the  invoices  to  defendants  and  deliveret 
shipments  to  carriers  named  by  them,  the  property  in  the  good: 
ta  facie  pa.ssed  to  them.  Chitty  Carriers  97,  V2i;  Benjamin  Sale 
514.  658;  8  Term  S30;  3  Bos.  &  Pul.  582;  Jordan  v.  James,  i 
>  88,  lOU;  Orcutt  v.  Nelson,  1  Grav  536,  542;  Griswold  v.  Insnr 
:  Co..  1  Johns.  206,  214;  Peoplev.  Haynes,  14  Wend.  546;  Waldroi 
omaine,  22  N.  Y.  368. 

2.  The  bills  of  lading  in  the  case  at  bar  were  not  negotiable  b; 
shipper,  because  not  made  to  him,  or  to  order,  or  to  bearer 
ton  v.  Eager.  16  Pick.  467. 

KER,   J. 

This  action  is  brought  to  recover  the  value  of  the  property  describe) 
he  bill  ot  lading,  and  the  question  is  presented,  what  title  did  tb 
itifl  acquire  by  the  deposit  of  the  bills  ot  lading  when  the  draft 
:  negotiated  ? 

Since  the  decision  in  Lickbarrow  v.  Mason,  2  Term  75,  it  has  nevei 
doubted  that  the  transler  of  a  bill  ol  lading  by  the  consignor,  as  i 
ral  rule,  translera  the  property  it  describes,  if  made  for  value  and  it 
I  faith;  and  although  the  presumption  may  well  be  that  the  con 
ar,  by  the  shipment  and  the  carrier's  contract  to  deliver  to  the  COD' 
;e,  has  parted  with  his  claim  as  owner,  the  fact  is  not  conclns've, 
Bay  yet  be  explained  by  the  circumstances. 

When  the  plaintifl  purchased  the  drafts  drawn  by  Mirrielies,  %ai 
ved  Irom  him  the  bills  of  lading,  the  transaction  between  the 
es  was  not  an  idle  ceremony.  A  legal  or  equitable  claim  to  th( 
erty  was  vested  by  the  act  of  delivery. 

It  was  so  held  by  Judge  Washington,  in  Walton  v.  Ross,  29  Fed.  Cat. 
(2  Wash.  C.  C.  283),  that  the  indorsement  and  delivery  ol  a  bill  of 
ig,  or  the  delivery  of  the  bill  without  indorsement,  amounteil  to 
nsler  ot  the  property. 
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The  same  point  had  been  previously  decided  by  Gibbs,  C.  J.,  in 
Nathan  v.  Giles,  5  Taunt.  558,  whose  language  is:  **The  property  in 
a  cargo,  for  which  the  master  ol  a  ship  had  signed  bills  of  lading,  may 
be  transferred  by  delivery  without  indorsement  of  the  bill,  and  the 
transfer  will  be  good  against  all  the  world,  except  subsequent  indorsers 
for  a  valuable  consideration."  This  was  also  the  ruling  in  Allen  v. 
Williams,  29  Mass.  (12  Pick.)  297.  302.  where  the  court  say:  **The 
delivery  of  an  informal  or  unindorsed  bill  oi  lading  by  the  shipper  would 
be  a  good  symbolical  delivery  so  as  to  vest  the  property  in  the  plain- 
tifls.**  The  same  point  was  decided  in  Bank  of  Rochester  v.  Jones,  4  N. 
Y.  (4  Comst.)  497;  where  the  bank  had  loaned  money  and  to  secure  it 
**aJorwarder's  receipt  was  deposited  by  the  borrower.'*  The  conclusions 
of  the  court  in  this  case  v^ere  adopted  by  Davis,  C.  J.,  in  his  opinion  in 
Rawle  &  Seymour  v.  Deshler,  3  Keyes  (40  N.  Y.  )  577,  to^ustain  two 
propositions:  First,  that  the  delivery  to  the  bank  of  the  carrier's 
receipt  was  a  symbolical  delivery  of  the  property  it  described.  Second, 
the  delivery  of  the  carrier's  receipt  or  bill  of  lading  to  the  bank,  ior 
valuable  consideration,  passed  to  the  bank  the  legal  title  to  the  property. 
See  also  1  Parsons  Snipping  140« 

Upon  principle,  then,  we  are  satisfied  it  is  immaterial  whether  a 
formal  transfer  ot  the  carrier's  receipt,  at  the  time  it  is  deposited,  is 
made  by  indorsement  or  not.  Sufficient  is  it  that  it  is  voluntarily 
delivered  in  good  faith  to  secure  a  discount  at  a  bank,  or  the  loan  of 
money ;  and  it  is  immaterial  whether  the  court  should  consider  the  title 
derived  by  the  party  was  legal  or  equitable.  We  must  hold,  then,  that 
when  the  property  in  litigation  was  received  by  the  defendants,  it  was 
subject  to  the  right  ol  the  plaintiff  to  be  paid  its  lull  value,  whether  it 
is  regarded  as  owner,  or  the  holder  of  a  lien,  to  the  extent  of  their 
advances. 

The  whole  controversy  is  between  the  plaintifl  and  the  defendants, 
and  it  is  clear  the  defendants  can  not  intervene  with  any  claim  against 
Mirrielies,  who  had  parted  with  his  interest  at  the  time  the  bills  were 
discounted  by  the  bank  in  good  iaith,  ol  all  which  the  defendants  must 
bave  been  fully  advised,  as  the  drafts,  when  presented  for  payment, 
were  accompanied  by  the  bills  of  lading,  and  the  drafts  themselves  pur- 
ported to  have  been  drawn  against  the  purchase  money  of  the  property 
described  in  the  bills.  Moreover,  the  defendants  insist  by  their  answer, 
and  one  of  them  testifies,  that  the  shipment  to  them  was  regarded  as  an 
ordinary  consignment,  and  not  as  purchased  for  their  benefit.  They 
bave  thus  placed  themselves  in  this  relation  to  the  parties;  receiving 
property  which  did  not  belong  to  the  consignor,  of  which,  as  already 
remarked,  they  must  have  been  advised;  disposing  ol  the  same  without 
authority  from  the  plaintiffs,  and  withholding  the  proceeds  trom  them, 
on  tbe  ground  that  they  have  an  unsettled  claim  against  the  consignor. 

If  this  ingenious  method  of  discharging  a  debt  against  one  individ- 
ual, by  appropriating  the  property  ot  another  to  its  payment,  should  be 
sanctioned,  it  would  introduce  an  anomaly  hitherto  not  supposed  to  exist 
in  tbe  law  or  the  ordinary  dealing  among  merchants. 

In  any  view  the  court  may  take  of  the  case,  the  question  might  be 
asked:  Who  is  entitled,  ^^ex  aequo  et  dono^'*  to  the  proceeds  of  the 
property  in  dispute.  It  has  been  sold  and  so  much  money  has  been 
received  to  the  use  of  some  one.  It  can  not  certainly  belong  to  Mirrielies, 
for  be  had  parted  with  his  entire'  right  when  the  property  was  shipped. 
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[t  can  not  be  the  propeity  of  the  defendaals,  for  they  have  oo  claim 
upon  the  plaintiffs  which  can  authorize  them  to  retain  the  money.  The 
plaintiffs  are,  on  every  principle  ol  equity,  entitled  to  the  protection  of 
the  court. 

At  special  term,  one  of  the  judges  ol  this  court,  on  the  tacts  beJore 
bim,  held  the  plaintiffs  could  not  recover  iu  this  torm  oF  action;  but  on  a 
fall  and  more  carelul  consideration  of  all  the  facts,  all  the  members  of 
the  court  are  now  ot  opinion  that  the  plaintiSs  made  out  their  cause  erf 
action  in  special  term. 

The  judgment  should,  therefore,  be  reversed. 


'  CSC.  •    FRADD—PARTHERS— JOIHT  LIABILITY. 

[In  General  Term,  October,  1870,] 
Thsodokb  Royhr  ht  al,  v.  Mary  Aydelotth, 

The  members  of  a  firm  are  join tlj'  liable  for  the  fraud  and  misrepresentationa 
of  one  partner  made  in  the  course  of  the  partnerahip  business,  thoagh  without 
the  knowledge  of  the  other  partnera. 

Error  to  special  term. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collins  &  Herron,  for  plaintifls  in  error. 

Jordan  &  Jordan  and  N.  C.  McLean,  contra. 
Storer,  J. 

The  detendants  seek  to  reverse  a  judgment  rendered  against  them, 
in  the  plaintiB's  tavor,  at  special  term. 

The  petition  staled  that  the  plainlifl  was  the  owner  oi  and  bad  the 
30SRession  ol  a  governmtnt  voucher,  given  t">  Peacock  &  Son  tor  work 
iierformed  by  them  for  the  United  States.  This  represented  11,441.40, 
tnd  was  delivered  to  the  plaintiff  to  discharge  a  liability  owing  to  her  by 
:be  original  holder.  She  was  fraudulently  induced  to  part  with  the 
xissession  thereof,  temporarily,  at  the  suggestion  and  by  the  persuasion 
il  her  sou,  who  was  prompted  to  do  so  by  Coleman,  one  ot  the  defend- 
mts,  who  afterward  obtained  the  money  due  thereon  from  the  proper 
>fficer,  and  appropriated,  as  the  plaintiff  charges,  the  whole  amount  to 
he  use  of  the  defendants. 

An  answer  was  tiled  denying  all  fraud,  admitling  the  receipt  of  the 
roucher,  the  payment  of  the  money,  and  the  appropriation  ot  the  sum  of 
n.OOO  to  a  debt  due  the  defendants  from  Peacock  &  Co. 

The  plainliS  replied,  traversing  in  general  terms  the  defendant's 
inswer. 

On  the  trial  in  special  term,  the  case  was  submitted  lo  a  jury,  who 
endered  a  verdict  for  tne  plainlifl  lor  the  whole  amount  of  her  claim. 

A  motion  was  made  for  a  new  trial,  which  the  court  overruled,  and 
he  plaintifl  now  assigns  lor  error: 

1.  That  improper  testimony  was  admitted. 

2.  That  there  was  error  in  the  charge  to  the  jury 

3.  That  there  was  error  in  overruling  the  defendant's  motion  for 
.  new  trial. 
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The  testimooy,  though  somewhat  coaflicting,  very  clearly  estat 
Ushed  the  otvaership  ol  the  voucher  by  the  plaintiS;  that  it  vra 
obtained  from  her  by  her  son,  through  the  advice  and  upon  the  sugges 
tiOQ  of  Coleman,  who  appears  to  have  studied  carefully  how  he  migb 
accomplish  his  purpose,  no  matter  what  misrepresentation  was  require 
to  effect  his  object.  He  had  no  claim  to  the  voucher,  either  equilabl 
ar  legal;  nor  does  he  seem  to  have  known  of  its  existence  until  informe 
of  the  fact  by  the  plaintiU's  son;  when,  by  artitice  and  a  suppression  c 
the  truth,  as  well  as  false  asseittons  on  the  part  of  Coleman,  the  plainti 
was  induced  to  give  up  the  instrument  to  be  retained  merely  until  tfa 
return  to  Cincinnati  of  one  of  the  firm  of  Peacock  &  Co.,  then  doin 
business   at  the  South. 

We  do  not  perceive  that  there  is  any  error  in  the  rulings  of  the  judg 
in  the  admission  or  rejection  ol  testimony,  or  in  his  charge  to  the  jury 
□or  do  we  find  that  the  weight  of  the  evidence  does  not  sustain  th 
plaintiR's  claim.  If  there  was  confiict  in  the  testimony,  it  is  not  ou 
function  to  reconcile  it ;  and,  even  if  it  were,  we  should  have  but  littl 
difficulty  in  arriving  at  the  same  conclusion  with  the  jury. 

The  only  doubt  we  have  had  is,  whether  the  very  repreheosibl 
'conduct  ol  Coleman  has  made  the  other  defendants  liable  for  the  entii 
sura  represented  by  the  voucher,  or  only  lor  so  much  as  the  copartnei 
actually  received. 

It  appears  that  after  the  defendant's  claim  against  Peacock  &  C< 
had  been  paid,  the  balance  of  the  sum  received  by  Coleman  was  giver 
through  the  intervention  of  the  plaintiff's  son  not  to  his  mother,  be 
to  Peacock,  who  was  then  and  still  is  insolvent,  thus  depriving  the  ret 
owner  of  the  entire  amount  represented  by  the  voucher. 

While  it  may  be  a  hard  case  for  the  other  defendants,  who  di 
not  participate  in  Coleman's  conduct  in  the  mode  in  which  he  obtaine 
the  voucher,  we  are  satisfied  the  law  of  the  case  imposes  a  joint  liabilit 
upon  all  the  partners  for  the  acts  ol  the  individual  members. 

We  find  the  rule  thus  stated  by  Judge  Story:  "The  principl 
extends  lurther,  so  as  to  bind  the  firm  for  the  frauds  committed  by  on 
partner  in  the  course  of  the  transactions  and  business  of  the  partnershi[ 
even  when  the  other  parties  had  not  the  slightest  connection  witl 
knowledge  of,  or  participation  in  the  Iraud.  And  so  if  representations  ( 
certain  lacts  as  existing  are  Iraudulently  made  by  one  partner,  unknow 
to  the  others  in  the  partnership  business,  and  the  facte  never  existed 
but  the  whole  statement  is  a  mere  fiction,  the  firm  will  be  bound  to  tb 
same  extent  as  if  it  were  true  and  the  facts  existed."  Story  Partnei 
ships.  Sec,  108,  and  cases  cited  thereunder. 

This  principle  necessarily  loltows  from  the  relation  which  partnei 
sustain  to  each  other,  and  attaches  to  the  connection  they  have  lormec 
They  thus  declare  to  the  world  that  they  are  satisfied  with  the  good  latt 
and  integrity  of  each  other,  and  impliedly  undertake  to  be  responsibl 
for  what  they  shall  respectively  do  within  the  scope  of  the  partnershi 
concerns.  Gow  Partnership  55,  146;  Watson  Partnership,  Chap,  4,  \ 
175. 

We  must  leave  the  defendants,  who  are  made  to  sufler,  to  the; 
remedy  against  Coleman,  who  is  unquestionably  liable  to  them  lor  an 
loss  they  have  sustained. 

The  judgment  at  special  term  will  be  affirmed. 
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|c-        SHERIFF'S  SALE— EQUITABLE  LIEN— PURCHASER- 
IMPROVEMENTS. 
[In  General  Term,  October,  1870.] 

Dbll  Cambron  ht  ox.  V.  J.  W.  Holenshajje  bt  al. 

Vhere  a  partition  of  lands  among  heirs  was  effected  by  a  sheriff's  sale,  and  a 
part  of  the  property  nas  purchased  by  one  of  the  heirs,  who  afterward  sold  sad 
conveyed  It,  at  private  sste,  to  a  porchaser,  who  entered  into  posseMion  and 
made  valuable  improvements  without  any  actual  knowledge  of  the  equitable 
lien  for  the  purchase  monev  in  favor  of  the  other  heirs,  who  stood  by  and  uw 
such  purchaser  make  the  improvements  without  advising  him  of  the  lien: 
Held,  that  such  purcliaser  at  private  sale  was  entitled  to  the  benefit  oftheoccn- 
pying  claimsut  law,  as  against  the  lien,  and  to  be  reimbursed  out  of  the  pro- 
ceeds of  a  resale  of  the  property  in  a  suit  afterward  brought  by  the  other  heirs 
to  enforce  the  lien,  to  the  extent  of  the  value  which  he  had  added  to  the  prop- 
erty by  the  improvements. 

Vhere  an  innocent  purchaser  has  received  a  deed  of  general  warranty,  and  bu 
paid  off  and  canceled  on  the  record  certain  mortgages  which  he  assumed  an 
part  payment  of  the  purchase  money,  a  court  of  equity  will  disregard  such  can- 
cellation aud'hold  the  mortgages  valid  subsisting  liens  in  the  hands  of  the  pur- 
chaser to  protect  him  against  the  claims  of  junior  incumbrancers. 

This  case  was  taken  to  the  general  term,  in  part  by  reservatioD,  and 
part  by  a  petition  in  error. 

Under  a  decree  in  a  partition  suit  among  the  heirs  ot  Isaac  Golden,  a 
e  was  had  of  valuable  real  estate  on  Maj-  3,  18B7,  and  Mary  J.  Holen- 
ide,  one  of  the  heirs,  became  the  purchaser  oi  the  proi>erty  in  question 
this  case,  situated  on  the  west  side  of  Elm  street,  tor  SlS.lUO;  and 
o  of  other  property  belonging  to  the  estate.     The  Dale  was  confirmed 

the  court  June  27,  18tj7,  and  a  deed  was  ordered,  and  made  and 
.ivered.  In  the  decree  of  confirmation,  the  court  found  that  the  prop- 
y  was  incumbered  by  a  mortgage  executed  by  Isaac  Golden  to  Susan 
iffner  in  1859,  amounting  to  S2,270,  with  interest,  and  ordered  the 
id  to  be  made  subject  to  said  mortgage..  The  court  further  foiud 
it  George  W.  Golden,  one  of  the  heirs,  had  mortgaged  his  interest 
le-sixth)  in  all  the  property  of  the  estate  of  his  father,  of  whicb 
ate  this  property  was  part,  to  secure  to  Alexander  Long  S5,254,  and 
Robert  Boakfc  85,230.75,  and  ordered,  with  the  consent  of  the  mort- 
gees  and  all  the  parlies,  that  said  security  should  be  translerred 
m  the  undivided  one-sixth  of  the  whole  to  this  specific  property, 
nated  on  the  west  side  ot  Elm  street,  by  the  execution  ol  two  moit- 
ges  by  Mrs.  Holenshade  to  Long  and  to  Boake  for  their  respective 
lounts,  and  that  the  mortgage  ol  G.  W.  Golden  on  the  undivided 
e-sixtb  should  thereupon  be  canceled;  and  George  W.  Goldtin  was  to 
charged  for  the  amount  of  these  two  mortgages,  as  so  much  received 
his  distributive  share,  and  Mrs.  Holenshade  credited  with  the  ssine 
ount  on  her  purchase. 

The  same  decree  secured  to  the  other  heirs  the  amounts  coming  to 
;m,  respectively,  out  of  the  sales  of  all  the  property.  The  entire 
es  amounted  to  884,000,  of  which  Mrs.  Holenshade  was  the  purchaser 
the  extent  of  *57,100.  But  the  property  in  question,  in  this  case, 
on  the  west   side  ot  Elm  street,  while  the  other  property  purchased 

Mrs.   Holenshade,  at  the  same  time,  was  on  the  east  side  of  Blm 
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street.  In  pursuance  of  the  decree,  Mrs.  HoleDshade  executed  mort- 
gages on  this  property  on  the  west  side  ot  Elm  street,  the  title  of  which 
is  now  in  question,  to  Long  and  to  Boake,  which  mortgages  were 
recorded. 

On  February  11,  l8t>8,  Stephen  Gibson  and  Robert  H.  Gibson 
purchased,  at  private  sale,  the  property  in  question,  viz:  on  the  west 
side  of  Elm  street,  from  Mrs.  Holenshade,  for  Sl^,tiOO,  thus  incumbered, 
and  received  a  deed  of  general  warranty  therefor,  with  full  covenants, 
by  which  they  became  entitled  to  a  clear  and  unincumbered  title  from 
Mrs.  Holenshade,  and  to  be  protected  therein  under  the  warranty. 

Under  these  circumstances,  ihey  paid  o&  these  liens,  amounting  in 
all  to  |14, 766. 16,  and  took  credit  for  that  amount  as  paid  on  the  pur- 
chase, and  the  balance  o I  the  purchase  money,  $3,833.84,  they  paid  to 
Mrs.  Holenshde.  They  took  immediate  possession  &nd  proceeded 
immediately  to  make  valuable  and  permanent  improvements  to  the 
amount  of  $5,500.  There  is  no  controversy  a?  to  the  lairness  of  the  price 
paid  by  the  Gibsons. 

The  paintiSs,  the  wife  of  Dell  Cameron  being  one  of  the  Qolden 
heirs,  claimed  to  subject  this  property  to  the  payment  ot  their  equitable 
lien  for  the  purchase  money,  on  the  ground  that  it  existed  at  the  time  ot 
the  sale  of  this  property  by  Mrs,  Holenshade  to  the  Gibsons.  The 
property  has  been  sold,  in  this  case,  tor  $16,666.t57,  and  the  questions  to 
be  decided  relate  to  the  distribution  ot  this  fund. 

S.  T.  Crawtord,  and  Long,  Hoetier  &  Kramer,  lor  plaintiffs. 

Huston  &  Sbnnk  and  Henry  Snow,  for  defendants,   v 
Taft,  J. 

The  first  question  we  shall  consider  is,  whether  the  Gibsons  are 
entitled  to  the  benefit  of  the  occupying  claimant  law.  The  decision 
and  Judgment  at  special  term  was  in  lavor  ot  the  claim,  and  this  part 
of  the  case  comes  up  on  the  petition  in  error.  It  is  claimed  that  this 
mling  ought  to  be  reversed,  because  at  the  time  ot  the  purchase  and 
improvements  made  by  the  Gibsons,  the  suit  was  pending  under  which 
the  liabilities  were  ascertained  that  made  the  sale  of  this  property 
necessary  to  satisfy  the  liens  against  it.  We  are  all  satisfied,  as  the 
judge  at  special  term  was,  that  the  Gibsons  took  the  title  of  Mrs. 
Holenshade  in  good  faith,  supposing  that  it  was  clear  and  unincum- 
bered except  by  the  mortgages  already  mentioned,  which  the  Gibsons 
paid,  and  that  all  the  litigation  then  pending  ended  with  the  confirma- 
tion of  their  purchase,  and  that  they  supposed  they  became  by  the  pur- 
chase the  owners  of  the  property.  They  were  in  quiet  possession  under 
the  decree  of  the  court  and  their  deed. 

The  claims  on  which  this  property  has  now  been  subjected  to  sale 
and  taken  away  from  the  Gibsons,  were  expressly  charged  upon  the 
other  property,  or  were  ordered  by  the  court  to  be  paid  out  of  the  pro- 
ceeds,ol  the  sales  ot  other  property,  and  the  equitable  liability  by  which 
this  property  has  now  been  sold  was  not  apparent,  and  not  such  as  to 
make  the  Gibsons,  as  purchasers,  occupy  the  position  of  purchasers 
Pendente  tUe. 

The  improvements  which  they  put  On  the  property  were  necessary 
and  judicious,  and  made  in  good  faith,  and  the  evidence  shows  that 
they  added  to  the  value  of  the  property  an  amount  equal  to  their  cost. 
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The  paper  title,  under  which  Mis.  Holeushade  held  possession,  w 
der  the  decree  ol  court,  and  the  title  of  the  Gibsons  under  her,  w 
jolar  and  by  deed  of  warranty. 

The  ruling  at  the  special  term  toolc  nothing  from  these  parties  wt 
ipute  the  claim.  It  left  them  the  proper  proceeds  of  the  sale  of  tl 
tperty,  as  it  was  belore  the  purchase  by  the  Gibsons.  It  only  ga' 
;  Gibsons  the  benefit  ol  what  they  had  in  good  faith  added.  Thi 
:  think,  is  in  accordance  with  the  decisions  of  the  Supreme  Court 
is  state. 

The  sale  of  the  property  on  an  adverse  proceeding,  we  coosid 
uivalent  to  an  eviction.  It  is  in  fact  an  eviction.  But  if  it  were  n 
we  think  that  under  the  circumstances  of  this  case,  we  could  do 
a  court  ol  equity,  allow  these  claimants,  who  stood  by  and  suffered  tl 
bsons,  withoht  notice,  to  expend  their  money  in  improving  this  pro 
:y,  after  the  improvements  were  made,  to  spring  this  continge 
lim  upon  them,  and  take  away  not  only  the  property  for  which  thi 
d  paid  a  lull  and  fair  price,  but  the  value  of  their  improvements  als 

The  next  question  to  be  considered  is,  whether  the  Gibsons,  I 
ying  oS  the  mortgages  to  protect  their  title,  have  precluded  thei 
ves  from  claiming  the  bene&t  of  these  mortgages  in  the  distrihuti< 
the  pioceeds  of  sale,  by  allowing  them  to  be  entered  as  satisfied, 
e  Gibsons,  when  they  paid  off  these  mortgages,  had  taken  an  assig 
;nt  ol  them,  instead  of  canceling  them,  they  could  have  stood  upc 
em  as  a  plank  with  which  to  escape  from  the  wreck.  We  think  tba 
the  eye  ot  equity,  their  relation  to  Junior  incumbrancers  is  n 
ected  by  the  ceremony  of  canceling  the  mortgages.  By  paying  Ibet 
der  the  circumstances  of  this  case,  Ihey  became  substituted  tot! 
sition  of  the  mortgagees,  so  lar  as  such  a  substitution  was  necessai 
protect  them  from  the  injustice  of  having  a  junior  incumbrancer  Ion 
em  to  pay  for  their  property  more  than  once. 

A  court  of  equity  will  not  countenance  a  speculation  of  this  kit 
on  the  money  of  an  innocent  purchaser;  and  in  determining  the  que 
in  whether  the  purchaser  in  .<iuch  a  case  bad  notice,  we  inquire  as 
s  actual  and  not  his  mere  constructive  knowledge  ol  the  junii 
:umbrancer's  claim. 

The  eflect  of  the  claim  for  these  junior  claimants  would  be  to  pos 
ne  those  prior  mortgages  to  these  junior  judgments,  which  the  Gi 
as  were  not  compelled  to  do,  and  never  could  have  intended  tod 
d  never  would  have  done  with  actual  knowledge  of  the  junior  claim 
hat  equity  then,  or  what  reason  Is  there,  to  justily  us  in  inlerprelii 
sir  conduct  in  a  manner  inconsistent  with  what  we  are  morally  ceita 
IS  their  purpose? 

The  property  sold  at  sheriff's  sale,  under  the  claims  of  these  juni' 
iumbrancers,  ou  June  18.  1870,  lor  »lB,666.fJ7. 

The  amount  of  the  incumbrances  paid  by  the  Gibsons,  as  we  ba< 
m,  was,  at  the  time  of  their  purchase,  Sl4,766.  Iti,  and  the  value  < 
£  improvements  put  on  the  premises,  as  proven,  85,500,  making 
:al  of  $2U, 266.1b,  besides  interest  tor  more  than  a  year  and  the  cos 
these  proceedings,  a  sum  largely  exceeding  the  proceeds  ol  tl 
eriff's  sale. 

The  result  is  to  leave  nothing  of  the  proceeds  of  sale  to  be  appn 
iated  on  the  claims  of  the  plaintiUs  and  other  junior  incumbrancers. 


SUPERIOR  COURT. 


Tooker  v.  Grotenkemper. 


LEASE-COV£HANTS-IMPLICATIOH. 

[In  General  Terra,  October,  1870.] 
R,   W.  TooKHR  V.  Henry  Grotenkbmfer. 

*he  words  "grants,  demises,  and  ieaaes,"  in  the  absence  of  other  c 
lease,  imply  a  general  warranty  of  quiet  possession  to  the  lessee.  Bnt  where 
there  is  a  covenant  for  qaiet  enjoyment,  as  regards  the  lessor  or  those  claiming 
under  him,  no  sach  general  warranty  exists.  The  implied  covenant  can  not  be 
broader  than  the  express  covenant. 

rhe  grantee  of  the  equity  o*  redemptinn,  in  property  mortgaged  by  a  former 
owner,  leased  the  premises  with  the  above  covenant  The  mortgagee  forclosed, 
and  onsted  the  lessee :    Held,  the  lessee  bad  no  right  of  action  against  bis 

Reserved  to  general  term, 

Tbe  facts  appear  in  the  opinion. 

E.  P.  Bradstreet,  and  Lincoln,  Smith  &  Warnock,  lor  plaintjfi,  cited 
iwes  V.  Brushfield.  3  East  491;  Lock  v.  Furze,  1  Com.  PL  (L.  R.) 
I;  Robinson  v.  Hearman.  \  Welsb.  H.  &  G.  (Ex.)  8&0;  Rolph  v. 
ouch.  3  Exch.  (L.  R.)  44;  Foote  v.  Burnet,  10  Ohio  3l7;  ChiJds  v. 
ilds,  10  Ohio  St.  339;  McAIpin  v.  Woodrutt,  12  Re.  6o8  U  Disn. 
it);  McAlpine  v.  Woodiuff,  11  Ohio  St.  120;  Sedgysick  Damages, 
.  58.  77,  78.  8t),  176,  196-198. 

Hoadly,  Jackson  &  Johnson,  contra. 
kGANS,   J. 

It  appeared  that  one  Henry  Rosenhara  executed  two  mortgages  in 
irch.  1865,  to  Samuel  N.  Pike,  to  secure  a  large  amount  ot  money,  on 
rtain  premises  on  the  south  side  of  Fourth  street,  known  as  No.  255 
est  Fourth  street ;  that  in  June,  18fS7,  Rosenham  being  then  the  owner 
an  equity  of  redemption  in  said  premises,  conveyed  it  to  the  delendant 
consideration  of  S7,000,  a  sum  much  less  than  the  actual  value  of  the 
smises;  that  on  November  8,  lS(j7,  said  defendant  leased  to  the  plaintiU 
e  same  premises  lor  a  term  of  three  years,  with  the  privilege  of  two 
ars  more,  at  the  annuai  rent  ol  $2,000,  payable  monthly,  and  the 
lendant  covenanted,  among  othet  things,  that  il  the  plaintitt  observed 
d  kept  his  covenants  and  paid  the  rents,  that  he  should  "lawfully, 
aceably,  and  quietly  hold,  occupy,  and  tnjoy  said  premises,  during 
id  term,  without  any  let.  hindrance,  ejection,  or  molestation  by  said 
isor,  or  his  heirs  or  assigns,  or  any  person  or  persons  lawltiUy  claiming 
ider  them."  The  plaintitf  entered  into  the  possession  and  enjoyment 
the  premises  under  the  lease. 

On  January  18,  18tj8,  Pike,  the  holder  ot  ihe  Rosenh am  mortgages, 
en  amounting  to  about  ^22,UO0.  brought  suit  to  foreclose  them;  to 
btch  suit,  both  plaintitt  and  defendant  were  made  parties,  and  the 
aintiff  filed  his  answer,  setting  up  his  lease  and  praying  the  protec- 
3n  of  the  court.  The  premises  were  sold,  the  sale  confirmed,  and  the 
inrt  found  that  plaintid  "had  no  interest  in,  or  right  of  possession  to, 
le  premises  as  against  the  said  Samuel  N,  Pike, "  and  decreed  a  cou- 
?yance  to  the  purchaser.  This  decree  was  entered  June  3,  iSttS.  from 
hich  it  appears  that  the  property  sold  for  less  than  the  incumbrances 
1  il.    The  petition  in  this  case  alleges,   and  it  is  admitted,  that  in 
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August,  18ti8,  less  than  a  year  alter  the  making  of  the  lease,  the  p 
chaser,  at  the  sale  under  the  proceedings  in  loreclosure,  gave  ttle  pla 
titl  legal  notice  to  quit  the  premises  within  thirty  days,  or  be  otisted 
legal  process,  and  thereupon  he  was  compelled  ta  remove  summat 
therefrom. 

It  seems  that  the  plaintiff  used  the  house  for  the  treatment  of  c 
eas^s  by  the  "Sfredish  Movement  Cure,"  being  in  the  nature  of 
hospital,  and  requiring  a  large  amount  of  machinery,  apparatus,  s 
appliances.  He  avers  that  he  described  to  the  delendant  the  uses 
which  he  proposed  to  put  the  property  before  the  execution  of  1 
lease,  and  fitted  it  up  accordingly  al  a  considerable  expense,  i 
expended  lor  advertising  other  sums  ot  money,  in  all  amounting 
$1,193.24,  the  details  of  which  appear  in  the  prool's;  that  the  house  v 
full  of  patients  and  his  business  prosperous;  that  he  removed  from  i 
premises,  in  consequence  of  the  notice  to  remove,  his  patients,  togetl 
with  his  whole  establishment,  tu  the  interruption  and  partial  brealci 
up  of  bis  business,  and  that  he  fotiud  it  impossible  to  6nd  another  hoi 
having  the  size  and  other  advantages  ol  the  one  he  bad  leased  Irom  t 
defendant.  It  is  admitted  that  plaintiff  paid  bis  rent  up  to  the  s 
under  the  proceedings  in  loreclosure,  and  in  other  respects  observed  1 
covenants  of  his  lease.  Upon  these  lacts  he  demands  judgment  for  t 
thousand  dollais  damages  against  the  defendant. 

It  appeared  in  the  testimony  ot  the  delendant  that  the  lease  or  te 
was  worth  nothing,  or  at  least  had  no  market  value,  though  plaim 
stated  that  he  had  sublet  portions  of  the  premises,  so  that  the  premi 
cost  him,  in  rent, .only  S900  per  annum.  He  also  stated  that  he  t 
obliged  to  pay  for  his  present  establishment,  on  Fifth  street,  11,200  f 
annum  lent,  and  one  witness  testified  that  the  size,  location,  and  adap 
tion  of  the  Fourth  street  premises  made  them  more  desirable  and  prefi 
able  compared  with  the  Fifth  street  premises,  and  that  "the  diOerence 
dollars  is  considerable." 

The  defendant  denied  that  plaintiff  was  obliged  to  vacate  the  pre 
ises,  but  did  so  voluntarily ;  and  denied  any  damage  from  any  act  ot  h 
or  any  damage  whatever,  or  any  indebtedness. 

The  cause  was  reserved  here  for  the  decision  ol  this  court  on  the  I 
and  the  evidence. 

Two  questions  present  themselves:  First,  is  defendant  liable 
all;    and  second,  il  so,  to  what  extent  ? 

There  is  an  allegation  in  an  amended  petition  that  tbedefenda 
in  the  purchase  from  Rosenham.  assumed  the  payment  of  the  mortga| 
to  Pike. 

No  answer  is  liled  to  this  amended  petition,  and  no  proot  of  a 
written  of  express  verbal  assumption  of  the  mortgage  debt  appea 
But,  under  this  undenied  allegation,  we  should  be  bound  to  condc 
that  the  delendant,  by  a  contract  to  pay  the  mortgage  debt,  bad  devoh 
upon  himself  the  legal  duty  to  do  so.  And  out  of  this  legal  duty 
think  there  could  be  no  doubt  that  there  would  arise,  on  the  part  ot  t 
defendant,  the  obligation  to  make  good  any  damages  for  a  breach  of  I 
covenant  lor  quiet  enjoyment  contained  in  this  lease.  Howes  v.  Bro! 
field.  3  East  491. 

On  the  argument,  however,  any  sucb  assumption  by  the  defend! 
of  the  mortgage  debt  was  dented.  Leave  was  asked  to  file  uu  answer 
the  amended  petition,  to  which  the  party  is  entitled.     We  are  to  o 
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ider  the  case,  then,  as  if  such  a  denial  w=re  made;  and  the  allegatioa 
mtrae. 

In  this  lease  the  delendant  "grams,  demises,  and  leases"  to  tht 
>laintiS  the  said  premises.  These  words,  in  the  absence  of  any  othei 
x>venant,  imply  an  undertaking,  on  the  part  o1  the  lessor,  that  the  lessee 
fhall  have  undisturbed  possession  during  the  term  ;  and  the  law  sup' 
x>ses  that  when  a  man  makes  such  a  lease  he  has  a  good  title  to  the 
imperty  and  powet  to  lease  it.  Taylor's  Landlord  and  Tenant,  pp.  214, 
116,  and  cases  cited. 

The  covenant  extends  to  possession  only,  and  means  that  the  lesse« 
hall  not  be  evicted  by  paramount  title.  But  here,  the  implied  cove- 
lant  lor  quiet  enjoyment  generally,  contained  in  the  words  "grant  anc 
letnise,"  is  limited  and  restrained  by  the  terms  of  the  express  covenant 
or  the  quiet  enjoyment  of  the  lessee  "without  any  let,  hindrance,  ejeC' 
ion,  or  molestation  by  said  lessor,  or  his  heirs,  or  any  person  or  person: 
awfully  claiming  under  them."  The  implied  covenant  shall  never  be 
}roader  than  the  express  covenant. 

The  case  oi  Howes  v.  Brushtield,  3  East  491,  was  cited  to  tis  a; 
onclusve  of  this  case;  but  there  the  court  held  that  the  vender,  convey- 
Qg  by  the  usual  words  "give  and  grant,"  and  covenanting  lor  quiet 
injoyment  against  his  own  default,  was  liable  for  rent  due  at  the  time  ol 
he  conveyance,  though  it  did  not  accrue  during  the  time  the  vendoi 
leld  the  estate.  Expressum  facil  cessare  iacilutn.  Merrell  v.  Frame,  4 
Paunt.  329;  Kent  v.  Welch.  7  Johns.  258. 

There  is  nothing  in  this  lease  or  in  the  testimony,  that  puts  on  th« 
letendant  any  obligation  to  pay  these  mortgages.  He  could  do  so  01 
lot  as  he  chose ;  and  there  rested  against  him  no  personal  liability  in  tavoi 
il  the  mortgagee  it  he  did  not  choose  to  pay  them,  even  if  the  property 
vas  insufficient  to  satisfy  the  mortgage  claims.  In  the  transaction  be 
lad  at  risk  the  equity  ot  redemption  merely,  which  he  had  purchased, 
ind  which  he  might  lose  if  he  chose  to  do  so.  It  will  be  observed  that 
he  defendant  at  no  time  held  the  legal  title  to  this  property — only  in 
iqnity  of  redemption. 

The  mortgagee  had  the  legal  title,  and  after  condition  broken  had 
he  right  of  entry  and  possession  of  the  premises.  Suppose  he  had  done 
10  and  evicted  the  plaintiB,  would  there  have  been  any  action  againsi 
be  defendant  on  the  covenant  for  quiet  enjoyment?  We  think  not. 
)ut.  instead  of  doing  this,  he  brought  his  action  to  foreclose  the  mort- 
[ages,  and  under  him.  by  virtue  of  that  proceeding,  the  purchaser  took 
itle,  and  it  was  that  title  that  ousted  the  plaintiff. 

"Ever  since  Frische  v.  Kramer,  16  Ohio  125,"  says  the  Supreme 
^urt  in  Childs  v.  Childs,  10  Ohio  St.  399,  "it  has  been  regarded  as  the 
lettled  law  of  this  state,  that  the  purchaser  at  a  judicial  sale  in  such  case 
icquiies  the  title  ol  the  mortgagee.'"  The  purchaser  claims  under  him, 
Lnd  had  the  same  right  to  enter  and  occupy  the  premises  which  the 
nortgagee  had  prior  to  the  sale,  after  the  condition  ot  the  mortgage  was 
iroken.  The  effect  ol  the  decree  and  sale  is  simply  to  f)ar  the  equity  ol 
edemption. 

Of  the  conditi'iu  of  the  title  the  plaintitt  is  chargeable  with  notice, 
King  ol  record,  and  it  must  be  presumed  that  he  took  possession  subject 
0  the  contingency  that  actually  happened  and  for  which  the  lease  pro- 
vided. The  covenant  has  reference  merely  to  the  undisturbed  posses- 
iioQ  of  the  lessee  and  not  the  lessor's  title.     And  we  have  seen  that  the 
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August,  18t)8,  less  than  a  year  alter  the  making  ol  the  lease,  the  pu 
chaser,  at  the  sale  under  the  pioceedings  in  loreclosure,  gave  the  plaii 
till  legal  Dotice  to  quit  the  premises  within  thirty  days,  or  be  ousted  t 
legal  process,  and  thereupon  he  was  compelled  t3  remove  summarii 
therefrom. 

It  seems  that  the  plaintiff  used  the  bouse  for  the  treatment  of  di 
eas°s  by  tbe  "Swedish  Movement  Cure,"  being  in  the  nature  of 
hospital,  and  requiring  a  large  amount  of  machinery,  apparatus,  ac 
appliances.  He  avers  that  he  described  to  the  detendant  the  uses 
which  be  proposed  to  put  the  property  before  the  execution  of  tl 
lease,  and  fitted  it  up  accordingly  at  a  considerable  expense,  ai 
expended  tor  advertising  other  sums  ol  money,  in  all  amounting 
81,193.24,  the  details  of  which  appear  in  the  proofs;  that  the  house  v, 
full  of  patients  and  his  business  prosperous;  that  he  removed  from  tl 
premises,  in  consequence  of  the  notice  to  remove,  his  patients,  togethi 
with  his  whole  establishment,  tu  the  interruption  and  partial  breakii 
up  of  his  business,  and  that  be  found  it  impossible  to  find  another  bolt 
having  the  size  and  other  advantages  ot  the  one  he  had  leased  trom  tli 
defendant.  It  is  admitted  that  plaintiff  paid  bis  rent  up  to  tbe  sa 
under  the  proceedings  in  loreclosure,  and  in  other  respects  observed  tl 
covenants  of  his  lease.  Upon  these  tacts  he  demands  judgment  (or  tn 
thousand  dollars  damages  against  the  defendant. 

It  appeared  in  the  testimony  ot  the  detendant  that  tbe  lease  or  ter 
was  worth  nothing,  or  at  least  had  no  market  value,  though  plaint: 
stated  that  be  had  sublet  portions  of  the  premises,  so  that  the  premis 
cost  him,  in  lent,. only  $900  per  annum.  He  also  stated  that  be  w 
obliged  to  pay  for  his  present  establishment,  on  Fifth  street,  $1,200  p 
annum  rent,  and  one  witness  te.itified  that  the  size,  location,  and  adapt 
tion  of  the  Fourth  street  premises  made  them  more  desirable  and  prefe 
able  compared  with  the  Fifth  street  premises,  and  that  "the  difleience 
dollars  is  considerable." 

The  defendant  denied  that  plaintiff  was  obliged  to  vacate  the  prei 
ises,  but  did  so  voluntarily ;  and  denied  any  damage  from  any  act  ot  hi 
or  any  damage  whatever,  or  any  indebtedness. 

The  cause  was  reserved  here  for  the  decision  ol  this  court  on  the  la 
and  the  evidence. 

Two  questions  present  themselves:  First,  is  defendant  liable 
all;    and  second,  it  so,  to  what  extent  ? 

There  is  an  allegation  in  an  amended  petition  that  the  defendan 
in  the  purchase  from  Rosenham,  assumed  tbe  payment  of  the  mortgagi 
to  Pike. 

No  answer  is  filed  to  this  amended  petition,  and  no  proof  of  ar 
written  of  express  verbal  assumption  of  the  mortgage  debt  appear 
But,  under  this  undenied  allegation,  we  sbould  be  bound  to  conclnt 
that  thedelendant,  by  a  contract  to  pay  the  mortgage  debt,  had  devolvi 
upon  himself  the  legal  duty  to  do  so.  And  out  ot  this  legal  duty  v 
think  there  could  be  no  doubt  that  there  would  arise,  on  the  part  ot  tt 
defendant,  the  obligation  to  make  good  any  damages  for  a  breach  of  tl 
covenant  tor  quiet  enjoyment  contained  in  (his  lease.  Howes  v.  Bmsl 
field.  3  East  491. 

On  the  argument,  however,  any  such  assumption  by  the  defendai 
of  the  mortgage  debt  was  denied.  Leave  was  asked  to  file  un  answer 
the  amended  petition,  to  which  the  party  is  entitled.     Wearetocoi 
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ider  the  case,  then,  as  if  such  a  denial  w^re  made;  and  the  allegation 
intnie. 

In  this  lease  the  delendant  "giants,  demises,  and  leases"  to  the 
>lainli&  the  said  premises.  These  words,  in  the  absence  of  any  other 
nvenani,  imply  an  undertalcing,  on  the  part  ol  the  lessor,  that  the  lessee 
iball  have  undisturbed  possession  during  the  term  ;  and  the  law  sup- 
xises  that  when  a  man  makes  such  a  lease  he  has  a  good  title  to  the 
>r(>perty  and  powei  to  lease  it,  Taylor's  Landlord  and  Tenant,  pp.  214, 
!16,  and  cases  cited. 

The  covenant  extends  to  possession  only,  and  means  that  the  lessee 
hall  not  be  evicted  by  paramount  title.  But  here,  the  implied  cove- 
lant  for  quiet  enjoyment  generally,  contained  in  the  words  "grant  and 
lemise,"  is  limited  and  restrained  by  the  terms  of  the  express  covenant 
or  the  quiet  enjoyment  of  the  lessee  "without  any  let,  hindrance,  ejec- 
ion,  or  molestation  by  said  lessor,  or  his  heirs,  or  any  person  or  persons 
awfully  claiming  under  them."  The  implied  covenant  shall  never  be 
iroader  than  the  express  covenant. 

The  case  ot  Howes  v.  Brushtield,  3  East  491,  was  cited  to  us  as 
onclusve  of  this  case:  but  there  the  court  held  that  the  vender,  convey- 
ag  by  the  usual  words  "give  and  grant."  and  covenanting  lor  quiet 
mjoyment  against  his  own  default,  was  liable  for  rent  due  at  the  time  ol 
be  conveyance,  though  it  did  not  accrue  during  the  time  the  vendor 
leld  the  estate.  Expressum  facit  cessare  tacilum.  Merrell  v.  Frame,  4 
raunt.  329;  Kent  v.  Welch,  7  Johns.  258. 

There  is  nothing  in  this  lease  or  in  the  testimony,  that  puts  on  the 
letcndant  any  obligation  to  pay  these  mortgages.  He  could  do  so  or 
lot  as  he  chose ;  and  there  rested  against  him  no  personal  liability  in  lavor 
il  the  mortgagee  it  he  did  not  choose  to  pay  them,  even  if  the  property 
vas  insufficient  to  satisfy  the  mortgage  claims.  In  the  transaction  he 
lad  at  risk  the  equity  ot  redemption  merely,  which  he  had  purchased, 
.nd  which  he  might  lose  if  he  chose  to  do  so.  It  will  be  observed  that 
he  defendant  at  no  time  held  the  legal  title  to  this  property — only  in 
rqdity  of  redemption. 

The  mortgagee  had  the  legal  title,  and  after  condition  broken  had 
he  right  of  entry  and  possession  of  the  premises.  Suppose  he  had  done 
o  and  evicted  the  plaintifi,  would  there  have  been  any  action  against 
be  defendant  on  the  covenant  for  quiet  enjoyment?  We  think  not. 
Jut.  instead  of  doing  this,  he  brought  his  action  to  foreclose  the  mort- 
:ages,  and  tinder  him.  by  virtue  of  that  proceeding,  the  purchaser  took 
itle,  and  it  was  that  title  that  ousted  the  plaintiff. 

"Ever  since  Frische  v.  Kramer,  16  Ohio  125,"  says  the  Supreme 
i)tirt  in  Childs  v.  Childs,  10  Ohio  St.  399,  "it  has  been  regarded  as  the 
ettled  law  of  this  state,  that  the  purchaser  at  a  judicial  sale  in  such  case 
cquires  the  title  ot  the  mortgagee.'''  The  purchaser  claims  under  him, 
nd  had  the  same  right  to  enter  and  occupy  the  premises  which  the 
lortgagee  had  prior  to  the  sale,  after  the  condition  ot  the  mortgage  was 
token.  The  effect  ol  the  decree  and  sale  is  simply  to  bar  the  equity  of 
Edemption. 

Of  the  conditim  of  the  title  the  plaintill  is  chargeable  with  notice, 
eingot  record,  and  it  must  be  presumed  that  he  took  possession  subject 
3  the  contingency  that  actually  happened  and  for  which  the  lease  pro- 
ided.  The  covenant  has  reference  merely  to  the  undisturbed  posses- 
ion of  the  lessee  and  not  the  lessor's  title.     And  we  have  seen  that  the 
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parties  have  limited  the  liability  of  the  delendant  to  a  case  which  has 
not  happened.  Briclter  v.  Bricker,  11  Ohio  St.  240;  Waldron  v.  McCarty, 
3  Johns.  471. 

As  was  said  by  the  court  in  Bricker  v.  Bricker,  jw^ra:  "It  was 
the  right  ol  the  parties  to  make  their  own  contract,  and  whether  general 
or  special,  it  can  only  have  effect  according  to  their  express  terms.  The 
covenant  against  incumbrances  was  a  special  one,  being  only  in  regard 
to  incumbrances,  "done  or  suffered"  by  thegrantors.  The  incumbrance 
complained  of  was  imposed  upon  the  lands  by  others  and  belore  Waddel 
had  acquired  the  title,  and  does  not  appear  to  have  been  done  by  his  act 
or  assent,  and  is  not,  therefore,  within  his  covenant  against  incum- 
brances;" and  there  was  iudgment  tor  the  delendants,  though  there  was 
a  covenant  oi  general  warranty  in  the  conveyance  made  hy  Waddel. 

Our  Supreme  Couit  have  thus  decided  the  principle  ot  this  case, 
and  this  view  of  it  malces  it  unnecessary  to  pass  on  the  other  points 
suggested  to  us,  or  to  examine  the  authorities  cited. 

There  must  be  judgment  for  the  detendant. 


BROKERAGE— MARGIN— COHTRACT^USAGE. 

[In  General  Term,  October.  1S70.] 

*  W.  S.  Patterson  v.  Samuel  B.  Khys  &  Co. 


A  stock  and  gold  broker  in  Cincinnati  received  from  a  cuatomer  $4,000,  on  acconat 
of  margin  on  (40,000  of  gold  to  be  purchased,  together  wltb  au  order  as  fol- 
lows: "Buf  tor  my  account  and  risk  (40,000  f;o1d.  limit  44}  to-day,  upon  which 
1  agree  to  keep  ten  per  cent,  margin  in  cash.     If  the  said  margin  is  not  kept 

food,  you  are  authorized  to  buy  or  sell  the  same  at  your  discretion."  The 
roker  purchased  the  gold  through  an  agent  in  New  York,  where  it  was  kept 
on  deposit  in  bank,  and  the  customer  lailing  to  keep  up  the  ten  per  cent 
margin,  the  broker,  upon  sufficient  notice,  sold  the  gold  at  a  loss:  Meld,  thtt 
the  cnstomer  could  not  recover  back  the  money  deposited  as  a  margin  on 
the  ground  that  the  broker  had  failed  to  comply  with  his  contract,  althongb  he 
kept  the  gold,  wheti  purchased  in  a  bank  in  New  York,  in  his  own  name  and 
not  in  the  name  of  the  customer,  nor  in  a  separate  parcel,  but  subject  to  his 
order,  in  accordance  with  the  well  known  usage  In  that  kind  of  business. 

Error  to  the  special  term. 

This  is  a  suit  for  deposits  made  by  the  plaintiH  with  the  defend- 
ants, amounting  in  all  to  fSG.OOO,  with  which  lor  commissions  and  reward 
to  buy  gold  coin  lor  the  plaintiff,  which,  it  is  alleged,  the  defendants 
neglected  and  relused  to  do,  and  afterward  on  request  to  repay  the  said 
deposits,  they  relused.  To  the  petition  are  attached  three  exhibits, 
dated  September  17,  IH,  and  November  2,  1867,  respectively,  for  the 
several  sums  ol  84,000,  «1,000,  and  «1,000,  viz: 

"CiNCiNNATr,  September  17,  1S67. 

"Received  from  Mr.  W.  S.  Patterson,  four  thousand  dollars  on 
account  of  margin  for   840,000  gold. 

"Samuei.  B.  Keys  &  Co. 

"Lea." 

The  other  exhibits  are  of  like  tenor,  but  ol  different  amounts,  as 
stated. 
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The  delendants  answered,  admitting  the  receipt  of  the  deposits,  but 
hat  they  were  received  under  written  contracts,  in  each  case,  oJ  the 
bl lowing  tenor: 

"Mksshs.  Samuel  B.  Kkys  &  Co:  Buy  lor  my  account  and  risk,, 
orty  thousand  dollars  gold,  limit  44^  to-day,  upon  which  I  agree  to 
Eeep  ten  per  cent,  margin  in  cash.  11  the  said  margin  is  not  kept  good, 
ron  are  authorized  to  buy  or  sell  the  same  at  your  discretion. 

"W.  S.  Patterson. 

"Cincinnati,  September  17,  1867." 

The  defendants  aver  that  they  accepted  the  agreement  and  receivifl 
;he  money  under  it;  and  that  on  the  respective  days  when  the  deposits 
ireie  made,  they  bought  the  several  named  sums  of  gold,  viz:  140, UOO 
It  44^  premium,  |10,000  at  44  piemium,  and  $10,000  at  40J  piemium. 
tccording  to  the  contract,  and  notified  th^  plaintiff  thereof;  that  in  all 
respecis  they  complied  with  the  contract  in  buying  the  gold,  and  render- 
ing the  plaintiff  monthly  accounts,  to  which  he  took  no  exception,  but 
that  the  plaintiu  did  not  keep  his  margin  good  according  to  the  con- 
tract, though  notified  to  do  so;  and  finally  on  sufficient  notice,  on 
Deceraher  9, 18ti7,  they  sold  the  gold  at  3t>i  per  cent,  piemium.  ot  which 
sale  they  notified  the  plaintitl  and  rendered  him  an  account  thereof,  to 
all  ol  which  he  took  r,o  exception.  They  deny  ihat  any  demand  ol 
the  deposits  was  made  by  the  plaintitl,  and  aver  as  the  result  of  the 
iransactions,  that  they  are  indebted  to  the  plaintiff  in  $179.15,  which 
they  are  ready  to  pay  and  otler  to  confess  judgment  to  that  amount.  The 
statement  ot  account  in  detail  is  attached  to  the  answer,  showing  that 
balance  to  be  due  to  the  plaintiff.  To  this  answer  the  plaintiff  replies 
denying  that  the  defendants  made  the  several  purchases  ol  gold  for  the 
plaintitl  and  in  bis  name,  or  that  (hey  sold  said  gold  for  him. 

The  cause  was  tried  at  the  February  term,  1870,  It  appeared  that 
Keys  &  Co.,  who  were  gold  and  stock  brokers  in  Cincinnati,  immedi- 
ately upon  the  deposits  being  made  and  the  orders  given,  telegraphed  to 
their  correspondents  in  New  York,  Lockwood  &  Co.,  who  were  large 
dealers  in  gold,  to  make  the  purchases,  and  they  did  so.  ^nd  Lockwood 
&  Co,  advised  Keys  &  Co.  accordingly,  the  amounts  bought  lor  the 
plaintitl  being  noted.  Keys  &  Co.  notified  the  plaintiff  ot  the  pur- 
chases. It  appeared  that  I^ockwood  &  Co,,  who  did  not  know  the 
plaintiff  in  the  transaction,  actually  obtained  the  guld  and  held  it  tor 
Keys  &  Co.,  who  could  have  obtained  it  at  any  time,  as  that  was  the 
arrangement  they  had  with  Lockwood  &  Co,  It  did  not  appear  to 
have  t>een  the  purp>05e  of  the  plaintiff  to  obtain  the  gold  actually;  but 
that  he  purchased  it  tor  speculative  purposes  merely,  putting  up  the 
stated  ten  per  cent,  margins,  to  provide  against  the  contingency  of  its 
falling  below  the  price  at  which  it  was  purchased.  The  gold  appears  to 
have  been  at  all  limes  under  the  contiol  and  subject  to  the  order  of  Keys 
&  Co..  who,  in  tact,  held  it  by  way  ot  pledge  as  security  for  the  money 
that  had  been  advanced  to  buy  it,  though  in  the  hands  of  Lockwood  & 
Co..  and  the  plaintitl  could  have  obtained  it  at  any  time  upon  paying 
for  it.  The  specific  sums  of  gold  named  bv  rhe  plaintiff  in  his  orders 
were  purchased  by  Lockwood  &  Co.,  and  those  specific  sums  were  in 
lact  at  all  times  subject  to  the  plaintiff's  order,  Atter  the  purchases 
were  made,  gold  declined  until  the  margins  were  about  exhausted,  and 
then,  upon  sufficient  notice,  it  was  sold,  leaving  in  the  hands  of  Keys  & 
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Co.  the  admitted  sum  coming  to  the  pUintiff.  It  appeared  that  every 
step  of  the  whole  transaction  >ras  understood  by  the  plaintiff,  who  bad 
some  experience,  and  that  both  Lockwood  &  Co.  and  Keys  &  Co.  were 
entirely  solvent,  and  kept  on  hand  constantly  large  amounts  of  gold, 
and  could  have  delivered  the  gold  to  the  plaintiff  at  any  time  by  his  pay- 
ing for  it  the  advances  and  expenses. 

Un  this  slate  of  lacts,  the  court  at  special  term  rendered  judgment 
for  the  plaintiff  for  the  amount  admitted  by  the  defendants  to  be  due  to 
him.  A  motion  lor  a  new  trial  was  made,  which  was  overruled,  and  a 
bill  of  exceptions  taken  embodying  the  testimony.  The  cause  is  io 
general  term  on  error  to  the  judgmeot  ol  the  court  beluw. 

Fox  &  Bird,  for  plaintiff. 

Collins  &  Herron,  for  defendants. 
Hagans,  J. 

Tuere  is  substantially  but  one  issue  made  by  the  pleadings,  and 
one  question  made  un  the  argument,  as  follows:  Did  the  defendants  in 
fact  make  the  several  purchases  of  gold  lor  the  plaintid  ?  If  so,  we 
understand  it  to  be  conceded  thai  the  judgment  is  riftht.  Some  objec- 
tions to  the  competency  ol  certain  evidence  admitted  by  the  .)Udge  at  the 
trial  were  made;  but  these,  we  understand,  are  not  now  insisted  upon. 
Was  then  the  contract  executed  ? 

We  have  been  unable  to  find  a  case  involving  similar  transactions 
in  which  the  precise  question  at  bar  has  been  raised;  but  the  cause 
assimilates  itselt  to  cases  involving  the  same  principles.  The  question 
makes  it  necessary  to  notice  briefly  the  nature  of  the  transaction. 

It  is  apparent  that  the  plaintiB  knew  the  method  of  these  transac- 
tions, as  carried  out  in  this  city,  and  that  the  gold  was  not  to  be  bongbt 
here.  The  plaintiff  bought  no  gold  oi  the  delendants.  The  defendants 
sold  no  gold  to  the  plaintiff.  But  both  parties  understood  that  the 
gold  was  to  be  bought  Irom  a  third  person  in  New  York,  and  <bat  the 
defendants  would  pay  to'  that  person  the  market  value  of  the  gold  with 
the  margin  of  ten  per  cent,  furnished  by  the  plaintiff,  and  ninety  per 
cent,  of  their  own  money.  In  the  Transaction  it  was  not  expected  by 
either  party  that  the  plainlirt  would  purchase  tor  the  purpose  ol  person- 
ally holding  the  gold,  hut  solely  for  the  chances  of  gain  by  a  sale  when 
the  market  price  should  have  risen.  For  this  purpose  he  agreed  to  keep 
the  delendants  indemnilied  from  all  toss  upon  the  gold  by  keeping  In 
their  hands,  at  all  times,  ten  per  cent.,  in  'case  gold  depreciated  in  the 
market.  What  then  was,  among  othpr  things,  the  result  ol  the  agree- 
ment? The  delendants  agreed  on  their  part  lo  buy  the  gold,  to  advance 
the  ninety  per  cent.,  to  hold  it  subject  to  plaintiff's  order,  and  if  there 
were  a  gain,  it  would  be  the  plaintiff's  and  not  the  defendant's,  to  have 
actually  in  their  name  or  under  their  control  the  gold  purchased,  and  to 
deliver  it  upon  request  to  the  plaintiff  when  paid  for  by  him,  or  to  sell 
upon  his  order. 

The  plaintiff  agreed  to  pay  the  ten  per  cent,  as  a  margin,  to  keep 
that  margin  good  according  to  the  fluctuations  of  the  market,  and  to 
take  the  gold  whenever  required  by  the  delendants,  and  pay  the  diSer- 
ence  between  the  amount  paid  lor  it  by  them  and  expenses,  and  his 
margin.  Hotton  v.  Morgan,  19  N.  Y.  170;  Markham  v.  Jaudon.  41 
N.  Y.  235,  239. 
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These  two  cases  are  well  considered  and  embody  all  the  law  of  this 
se,  and  settle,  to  our  minds  satisfactorily,  the  principles  we  have 
umerated  which  lie  at  the  fouDdattoD  of  legitimate  dealing  in  this  class 
business.  The  case  in  Markham  v.  Jaudon,  supra,  expressly  over 
lea  Hanks  v.  Drake  49  Barb.  186,  and  Sterling  v.  Jaiidon,  48  Barb. 
9.  These  transactions  have  substantially  the  nature  and  attributes 
pledges.  The  mere  lact  that  the  gold,  when  purchased,  was  not 
laually  delivered  to  the  plaintiff  and  redelivered  by  him  to  the  defend- 
ts,  by  way  of  security  for  advances,  does  not  change  the  actual 
aracter  of  the  transaction.  Thouj;h  the  ultimate  property  of  this  gold 
sted  in  the  plaintiff  the  moment  it  was  purchased  yet  by  directing 
ese  purchases  to  be  made  in  the  mode  designated  he  must  be  under- 
x>d  as  consenting  that  the  business  should  be  done  in  the  usual 
inner — among  other  things,  that  the  title  and  possession  of  the  prop- 
:y  should  remain  in  the  defendants,  after  being  purchased  by  them 
their  own  name.  "No  breach  of  duty,"  says  the  court,  in  19  N,  Y. 
0,  speaking  oi  shares  of  slock,  "was  committed  by  the  detendant  in 
irchastng  in  his  own  nsme.  As  he  was  to  hold  the  stock  as  security 
r  the  balance  ot  purchase  money  which  he  had  advanced,  it  was  proper 
d  entirely  consistent  with  the  nature  o(  the  transaction  that  he  should 
te  the  title  in  bis  own  name.  If  default  were  made,  he  would  have  a 
;ht  to  sell  to  reimburse  himself,  and  he  would  be  obliged,  in  that 
enl,  to  give  a  title  to  the  purchaser. " 

But  it  is  urged  that  this  gold  should  have  been  kept  separate,  so 
at  the  plaintifi  could  have  had  the  idt;ntical  gold  in  case  he  paid  for  Jt. 
sides  the  fact  that  the  transaction  shows  that  he  never  intended  or 
:pected  to  have  any  gold  actually,  it  is  enough  to  say.  quoting  again 
e  language  of  the  court  in  Horton  v.  Morgan,  supra,  and  substituting 
jold"  for  "shares,"  that  "the  plaiatift  had  no  interest  in  having  his 
ares  kept  separate  from  the  mass  of  defendant's  stock.  One  share 
IS  precisely  equal  to  every  other  share.  Chancellor  Kent  said,  in  a 
ae  precisely  similar  in  principle,  that  it  was  sufficient  if  the  defendant 
ways  had  the  requisite  quantity  ol  shaies  on  hand,  and  that  the  law 
3u!d  presume  that  the  shares  so  on  hand  Irom  time  to  time  were  the 
ares  deposited,  because  the  pauies  had  not  reduced  them  to  any  more 
rtainty."  Nourse  v.  Prime,  4  Johns.  Ch.  490,  See  also  Nourse  v. 
ime,  7  Johns.  Ch.  69. 

But  it  is  hnalty  said  that  the  plaintitl  knew  nothing  about  Lock- 
3od  &  Co.  who  made  these  purchases  in  their  own  name;  that  they 
ade  the  purchases  on  account  of  Keys  &  Co. ;  that  Keys  &  Co.  had  in 
ct  no  control  over  the  gold,  and  that,  therefore,  the  contract  was  not 
:ecuted  according  !o  its  terms. 

The  plaintiff  knew  that  the  gold  was  not  to  be  bought  l^ere,  but 
New  Vork,  where  it  was  to  be  kept  for  the  purposes  of  the  contract. 
3th  Keys  &  Co.  and  Lockwood  &  Co.  are  .shonn  to  have  been  at  the 
Die  abundantly  solvent.  In  the  business  ot  the  defendants,  it  was 
oved  that  they  always  employed  a  subagent  in  New  York  to  execute 
leir  orders.  This  was  the  usual  courpe  of  business  here,  with  full 
lowledge  of  which  the  plaintiff  is  chargeable.  In  fact,  the  purchases 
ade  by  Lockwood  &  Co.  were  ptircha<ies  made  by  the  delendants;  and 
le  evidence  showed  that  Keys  &  Cc.  could  have  had  the  amount  of 
>ld  at  any  time,  when  the  plaintiff  upon  paying  for  it  might  have 
sited  it.  > 
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In  general,  an  agent  has  no  right  to  delegate  his  authority  to  i 
aubagent  without  the  assent  of  his  principal.  But  where,  from  thi 
nature  of  the  agency,  a  subageat  must  necessarily  be  employed,  the 
assent  of  the  principal  is  implied.  Dorchester  and  Milton  Bank  v,  Nen 
England  Bank.  55  Mass.  (1  Cush.)  177. 

titill  more,  where  it  is  understood,  as  here,  by  both  parties  to  bi 
the  mode  in  which  the  business  would  or  might  be  transacted.  Slon 
Agency,  Sec,  14. 

Judgment  affirmed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court  refuwd.- 
Eds.] 


'  %-^-    TELEGRAPH  COMPANY— MESSAGES— PREFERENCE 
DAMAGES. 

[la  General  Term,  October,  1870.] 
Hbnry  L.  Davis  v.  The  Western  Union  TsLaGKAPH  Co. 

1    A  telegraph  compstiy  is  boDud  to  tranamit  lo  their  deatination  all  mesaaget 
the  order  of  time  they  are  received. 

2.  When  diapatchea  are  niUnlly  delayed  in  their  transmission,  and  a  prefeteoce 

given  to  one  individual  over  another,  whereby  he  leceivea  damafje,  the  con 
will  not  limit  the  damages  he  may  recover  againat  the  telegraph  compaaj 
the  technical  loss  he  has  sustained,  but  rather  award  bini  a  liberal  compeni 
tion  Tor  the  injury. 

3.  When  the  damages  assessed  are  not  warranted  by  tbe  evidence,  the  conrt  n» 

with  the  assent  of  the  prevsiling  party,  make  a  remittitur  of  a  part  and  eat 
judgment  for  the  balance. 

This  case  was  reserved  ftom  special  tenn  upon  the  defeudaol 
motion  lor  a  new  trial,  the  verdict  below  having  been  there  reuden 
for  the  plaintiff. 

The  petition  alleges  that  the  plaintiff  was  engaged  in  Cincinnati 
a  commercial  newsagent,  and  in  furnishing  to  bankers,  brokers  in  th 
city,  reports  in  regard  to  public  securities,  gold,  currency,  stock 
bonds,  and  merchandise,  which  repoils  the  plaintiff  received  fiom  1 
agents  in  New  York  city,  and  was  enabled  to  deliver  and  did  deliv 
to  his  customers  in  advance  of  information  received  in  Cincinnati  1 
other  parties  and  from  other  liources.  That  he  was  accustomed 
receive,  and  did  receive,  his  reports  Irom  New  York  over  the  wires  ai 
lines  of  the  defendant,  who  was  and  is  an  incorporated  company  nnd 
tbe  laws  ot  Ohio,  having  ottices  both  in  New  York  and  Cincinna 
That  on  April  17,  18(i7,  the  delendant  received  in  New  York  )rom  tl 
plaintiff's  agent  a  dispatch  in  writing,  properly  prepared  tor  transm 
sion,  in  accordance  with  the  rules  uf  said  company,  which  dispatch  t 
detenda&t  then  undertook  promptly,  and  in  due  course  of  business  ai 
without  partiality  or  favor  to  other  persons,  to  deliver  to  the  plaintiQ, 
Cincinnati,  for  the  usual  price  demanded  tor  the  conveyance  of  said  di 
patches.  That  the  delendant,  wrongfully  and  maliciously  tlbtendi] 
to  injure  the  plaintiff  in  his  business  aloresaid,  purposely  delayed  ai 
hindered  the  sending  and  delivery  of  said  dispatch,  giving  unlawl 
and  improper  precedence  to  another  dispatch  ot  a  rival  commercial  nc 
agency,  known  as  the  Commercial  News  Department,  which  w 
received  by   the  defendant  after  the  delivery  of  the  plaintiff's  djspatc 
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lat  was  wroDglally  lorwarded  and  sent  by  tbe  defendaot  to  Cincinnati, 
nd  made  public  in  advance  ol  tbe  plaintiff's  dispatch,  thus  delayed  and 
leld  bade. 

The  plaintiff  further  alleged  that  on  April  19,  18t>5,  the  defendant, 
a  lortherance  ot  their  unlawful  purpose,  issued  an  order  to  its  opera- 
ives  and  snbordin&tes  as  follows:  "To  all  officers:  When  the  letters 
:.  W.  D.  are  used,  all  operations  must  give  way,  as  that  business  must 
iBve  preference  in  everything." 

It  is  further  alleged  tbe  letters  "C.  W.  D.,"  in  said  order,  were 
ntended  to  denote  tbe  dispatches  ol  a  rival  agency  in  the  same  business 
ritb  the  plaiutiS,  and  in  which,  it  is  charged,  certain  ofScers  ot  tbe 
Peslein  Union  Telegraph  Company  were  interested,  and  given  an  un- 
awful  advantage  and  precedence  in  the  transmission  ol  commercial 
lews  dispatches  over  the  defendant's  lines,  in  violation  ot  the  plaintitl's 
ights  in  the  premises;  and  which  order  waa  enforced  against  the  plain- 
iff,  whereby  the  dispatches  sent  to  him  were  interrupted  and  otherwi.se 
lindered  in  their  transmission,  whereby  be  suffered  great  loss.  Tbe 
■etition  contained  nineteen  other  causes  ot  action,  founded  on  similar 
lelinquencies  on  the  part  of  the  delendant,  ten  of  which  were  tound 
0  have  arisen  since  the  suit  was  brought,  and  were,  therelote,  stridken 
rem  the  record  by  the  court.  Nine  of  the  causes  of  action,  however, 
nclnding  the  period  of  time  between  April  17.  and  May  21,  1867,  alike 
□  substance  to  that  stated  in  the  first  count,  still  remained,  and  were 
et  down  for  trial. 

A  general  denial  was  made,  in  the  answer  of  tbe  defendant,  of  all 
legtfct  of  duty;  that  no  preference  was  given  to  other  companies  or 
Ddividuals,  and  insisting  that  the  plaintiff  enjoyed  all  bis  rights  in 
he  [ransmisston  ot  telegrams. 

On  the  trial  at  special  term,  the  jury  found  three  thousand  dollars 
latnages  for  tbe  plaintitl. 

Corwine  &  Corwine,  for  plaintiff. 

Collins  &  Herron,  contra. 
iTORBR,  J. 

We  are  now  asked,  as  the  whole  evidence  is  embraced  in  the  record, 
o  grant  a  new  trial.  No  complaint  is  made  of  tbe  charge  ot  the  court 
o  the  jury ;  the  only  question  urged  is  thsit  the  damages  are  excessive. 
t  is  admitted  by  counsel  that  the  testimony,  although  conflicting,  was 
aiily  left  to  the  jury,  and  as  it  was  their  province  to  reconcile  it.  tbe 
nnrt  may  well  suppose  they  performed  that  duty  impartially;  indeed, 
»e  can  not  well  conceive  ol  a  case  where  the  sound  discretion  confided 
o  the  jury  was  more  fully  required  to  be  exercised. 

We  have  examined  the  bill  of  exceptions,  and  are  satisfied  tbe 
veight  ot  the  evidence  was  in  lavor  of  the  plaintiff.  The  jury,  it  is 
'aid.  should  not  have  awarded  more  damages  than  the  plaintiff  could 
itove  he  bad  sustained;  and  tbe  amount,  it  is  claimed,  could  not,  on 
he  best  estimation,  be  made  to  exceed  $450.  This  sum,  it  is  claimed, 
xmld  not  be  increased  by  a  computation  ol  losses  not  clearly  the 
mmediate  result  of  tbe  defendant's  misconduct.  We  admit,  as  a  gen- 
eral rule,  that  the  measure  of  damages  for  a  breach  ot  contract  is  the 
imount  of  loss  really  sustained  by  the  injured  party,  but  in  tbe  applica- 
:ion  of  this  rule  a  liberal  course  may  be  pursued  whenever  tbe  violation 
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of  an  agreemeDt  is  proved  to  have  been  willful  or  causeless  on  tbe  part 
of  tbe  defendant. 

In  the  case  before  us,  it  is  in  evidence  that  the  plaintiS's  business 
was  not  only  sUected  so  lar  as  the  direct  injury  he  sustained  by  the 
neglect  to  forward  the  dispatches  of  his  agent  Irom  New  York  to  Cincin- 
nati, bnt  his  business  was  Snally  brolcen  np  by  the  constant  irregulari- 
ties of  the  telegrams  he  ought  in  good  faith  to  have  received.  And  it 
is  very  evident  the  tormacion  of  a  company,  composed  ot  the  officers  aod 
stockholders  of  tbe  telegraph  company,  whose  object  was  to  tiausact  the 
same  business  in  which  the  plaintifi  had  been  previousl>  engaged,  gave 
to  the  defendant  every  facility  successfully  to  compete  with  the  plaintifi. 
as  they  had  the  control  of  their  wires,  and  could  prescribe,  as  they  did. 
the  rule  by  which  their  subordinates  were  to  be  governed,  wbich 
appears,  to  use  the  language  of  tbe  superiutendent's  order,  at  all  times 
to  give  the  precedence  to  those  dispatches  on  which  a  private  mark  vas 
affixed. 

It  is  evideht  that  the  mere  allowance  of  the  amount  of  loss  the 
plaintiH  proved  he  actually  sustained,  would  not,  in  justice,  remunerate 
him  for  the  violation  by  tbe  detendant  of  its  agreement,  and  tbe  juif 
might  very  properly  have  given  an  additional  sum.  Tbis.  then,  may 
have  been  in  positive  evidence  to  establish  the  real  damages  the  plaintifi 
might  have  suffered. 

The  duty  of  a  telegraph  company,  in  the  receipt  and  transmission 
ol  dispatches,  requires  promptitude,  impartiality,  and  good  faith  on  its 
part.  There  can  not  be  any  preference  permitted,  or  special  lavors 
granted,  to  any  ol  those  who  may  offer  their  dispatches  for  transmis- 
sion; all  are  entitled  to  the  same  privileges,  suljject  only  to  priority  in 
time.  He  who  first  presents  himself  is  to  be  first  served.  On  any  other 
theory,  a  telegraph  company  may  become  a  perfect  monopoly  forfavortd 
parties;  and.  what  is  worse,  a  close  corporation  merely,  (or  the  benefit 
of  the  few  to  the  prejudice  ol  the  many. 

While  holding  this  view  ol  what  the  jury  might  have  properly 
done,  and  what  is  the  law  of  the  case,  we  are  satisfied  the  verdict  was 
greatly  in  excess  of  the  damages  the  plaintiff  really  sustained.  We 
think  there  should  be  a  remitter  of  $2,000  from  the  verdict;  and  il  that 
is  assented  to  by  the  plaintiU.  judgment  wi 'I  be  rendered  for  the  reci- 
dfie;  if  not.  a  new  trial  will  be  granted  at  defendant's  costs. 

Remitter  assented  to,  and  judgment  entered  on  verdict. 


WRITTEN  EVIDENCE— JURY— EXAMINATION.  '  '^^^■ 

[In  Gtneial  Term,  October,  1870.] 
*J.  W.  Post  et  al.  v.  C.  W.  Gazlay. 

1.  Wben  depositions  or  other  written  evidence  havp  been  offered  and  t««d  to  lie 
jury,  it  IS  error  in  the  court  to  hold  tliat  such  evidence  shall  not  be  taken  hj 
the  jury  with  them  on  their  retirement. 

*  Cited  in  support  of  the  proposition  that  it  is  error  tor  whicit  revettal  willlie 
to  withhold  from  the  jury  depositions  read  to  it  to  which  there  are  no  objcctioDs 
on  the  grounds  of  relevancy  or  competency,  and.  o(  coarse,  there  t>etng  no  olbet 
special  reason.  Greene  v.  Davis,  2  Circ.  Dec.  433. 
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Vlutever  may  have  been  the  practice  in  other  states,  or  in  England,  it  always 
has  been  the  admitted  right  oi  the  jury  in  Ohio,  at  least  in  tlie  sontbera  part  of 
the  state,  to  examine,  on  their  retirement,  all  such  evidence  as  may  have  been 
read  to  them. 

Error  to  special  term. 

The  facts  appear  in  the  opinion  of  the  court. 

Tiloen,  Stevenson  &  GoodmaD,  for  plaintiQs  in  error. 

W.  M.  Ramsey,  contra.  • 

3&BR,   J. 

The  case  was  submitted  on  the  petition  in  error  of  Post  and  Wikion. 
e  delendant  in  error  brought  this  action,  in  special  term,  to  recover 
his  services  as  an  attorney  at  law,  and  on  the  trial  the  depositions  ot  - 
It  and  Wilson  were  read  and  relied  on  to  sustain  their  defense.  A  ver- 
t  was  rendered  lor  Gazlay,  and  a  motion  for  a  new  tiial  was  made  and 
irruled.  This  court  is  asked  to  reverse  this  judRment  on  several 
muds,  all  of  which,  except  one,  the  court  has  had  no  difficulty  in 
Hding  in  favor  ot  the  delendant  in  enor.  It  is  stated  in  the  bill  of 
:eptioas  that  the  depositions  of  Past  and  Wilson,  though  read  to  the 
y  without  objection,  were  on  the  motion  ol  Gazlay,  withheld  irom 
:  jury  by  the  order  of  the  Judge  who  tried  the  case.  This  order  was 
xpted  to,  and  the  question  is  now  directly  presented  whether  the 
lositions  were  legally  excluded.  i 

They  had  been  read  and  commented  on  by  counsel,  and  professed  to 
itaJD  a  statement  of  the  tads  upon  which  the  defense  was  attempted 
be  sustained.     No  objection  had  been  urged  to  their  admission,  either 

irregularity  in  their  caption  or  competency  on  the  part  ol  the  depon- 
s;  nn'r  does  there  appear  to  be  any  portion  of  the  testimony  excepted 
on  the  trial  as  irrelevant.     No  reason  is  assigned  lor  the  withdrawal 

the  evidence,  and  the  court  is  led  to  conclude  it  must  have  been 
ely  on  the  ground  that  has  sometimes  been  lately  urged,  that  the 
y  have  no  right  to  take  with  them  the  written  testimony  ot  witnesses, 
I  must  rely  on  frhat  they  have  heard  read  to  them,  no  matter  how 
siily,  by  counsel,  (rusting  alone  to  his  accent,  his  emphasis,  or  his 
lence,  acd  without  regard  to  his  neglect  of  punctuation,  as  well  as 
isibje  omissions  of  important  facts;  all  this,  too,  when  the  argument 
counsel,  whether  in  the  cpening  or  closing  ot  the  case,  may  have 
.imed  one  version  of  the  testimony,  which  is  denied  by  the  other  to 
ist,  or  is  modified  and  limited  bj'  bis  opponent. 

The  idea  ol  withdrawing  depositions  from  the  jury  is  a  modern  one 
the  practice  oi  our  courts.  For  more  than  hall  a  century  one  mem- 
rot  this  court  has  been  conversant  with  the  practice  in  all  our  judicial 
bnaals,  and  he  has  never  known  the  question  mooted  until  now.  No 
»,  it  is  believed,  can  be  found  where  the  point  has  been  so  adjudi- 
led  in  this  portion  of  the  state. 

The  Supreme  Court,  however,  has  settled  the  point  in  Siites  v. 
:Kibben.  2  Ohio  St.  588.  592,  where  it  is  well  observed  by  Judge 
inney,  "That  having  possession  ot  the  depositions  enables  the  jury  to 
resh  their  recollection  ol  the  testimony  without  the  least  danger  of 
ing  mislead,  and  at  once  settles  all  diherences  among  them  as  to  what 
e  testimony  acttially  was. "  This  adjudication  is  decisive,  though  the 
wer  ot  the  court  could   not  be  doubted  as  to  the  exercise  ot  their 
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discretion  to  withdraw  the  ealire  depositions  from  the  jury,  where  t 
depositions  contain  iirdevant  or  incompetent  evidence,  nhich  mig 
confuse  the  minds  of  the  jury,  without  the  ability  on  their  part 
separate  the  legal  trom  the  illegal  statements  ol  the  witnesses.  Jud 
Ranney  takes  it  for  granted  that  in  the  English  courts  depositions! 
not  allowed  to  go  to  the  jury,  bul  he  does  not  reler  td  any  reported  a 

In  Taylor  v,  Webb,  reported  m  21  Vin.  Abr.  449,  as  far  back 
lt>53,  a  new  trial  was  granted^n  the  ground  that  depositions  w 
allowed  to  go  to  the  jury,  some  ot  whicb  had  not  been  read  on  the  tri: 
So  in  Tidd's  Practice,  it  is  said,  "The  jury  will  not  be  allowed  to  ta 
with  them  any  evidence  which  was  not  shown  to  the  court."  As! 
back  as  the  case  of  Vicaiy  v.  Farthing,  Cro.  Eliz.  411,  it  was  held  tl 
writings  or  books  not  under  seal  can  not  te  sent  to  the  jury  witbc 
consent  of  parties.  But  it  was,  notwithstanding,  admitted  that 
church  book,  read  on  trial  to  prove  the  non-age  ol  the  plaintiff,  mif 
be  given  to  the  jury. 

The  American  courts  have  not  always  sustained  the  English  rale 
this  question.  Judge  Washington,  in  Lonsdale  v.  Brown,  15  Fed.  Ct 
865  a  Wash.  C.  C.  149)  allowed  depositions  that  were  read  to  the  jn 
to  be  taken  by  them  in  their  retirement,  and  does  not  intimate  an  obj< 
tion  to  the  propriety  of  such  a  course.  So  the  Supreme  Court  of  Mas: 
chusetis  decided,  in  Hix  v.  Drury,  22  Mass.  (5  Pick.)  296,  301;  and 
Taylor  v.  Sorsby,  Wplk.  Miss.  97,  the  same  rule  is  recognized.  Su 
is  the  general  practice  of  the  courts  in  our  sister  states  and  ot  the  Unin 
Slates.  It  is  founded  iipnn  the  soundest  principles,  and  has  alrea 
prevailed  in  this  poition  of  Ohio  as  the  admitted  law. 

To  forbid  the  in-pection  of  written  testimony  by  those  who  are 
decit^e  on  the  merits  of  Ihe  controversy,  and  to  compel  them  to  depei 
on  their  memory  lor  what  had  been  read  to  them,  seems  to  the  conrt  i 
only  dangerous,  hut  in  the  highest  degree  exceptionable,  and  they  oug 
not  to  permit  such  invasion  upon  the  long  established  rule.  The  jud 
ment  in  special  term  mn.st  be  reversed,  and  the  case  remanded  for  lurtli 
proceedings. 

Judgment  reversed. 


I  CSC.  UNSTAMPED  INSTRDMENT— EVIDENCE. 

[In  Geocial  Term,  Octolier,  1870.] 

N.  Harris  &  Co.  v.  Thsodore  Trimble. 

1.  The  United  States  revenue  act,  passed  June  30,  1864,  and  ameuded  July  13, 18 

does  not  invalidate  su  unstamped  instrument  as  evidence  in  ■  state  con 
where  the  circuni stances  of  the  case  relieve  the  party  suing  tliereon  from  I 
presumption  thai  he  intended  to  evade  the  internal  revenue  law. 

2.  Where  another  action  is  pending  in  another  court  of  this  state  it  mast  besbo< 

in  order  for  the  defense  to  stand  that  the  actions  are  identical.  It  is  eiidi 
that  there  can  not  be  complete  identity  when  one  action  was  brought  befi 
the  second  accrued. 

In  general  term  on  error. 

The  delendant  in  error  sued  to  recover  (622,  wages  for  tour  mont 
in  18li8.  The  original  petition  states  that  the  written  contract  of  hirii 
had  been  left  with  the  plaintitts  in  error  when  it  was  made  and  execute 
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1  was  withheld  by  them;  but  the  defendant  in  error  states  that  it 
itained  an  agreement  that  the  defendant  in  error  should  serve  the 
intiffs  in  error  in  the  capacity  of  a  manufacturer  of  tobacco  tor  one 
ir,  and  that  the  plaintiffs  in  error  should  pay  him  there  lor  |1, 800;  that 
entered  the  service  and  performed  hia  duty  faiihluUy  till  July  11, 
18,  when  the  plaintiffs  in  error,  without  cause,  refused  to  let  him 
iceed  with  the  work  and  discharged  him  and  refused  to  pay  him,  (o 
damage,  8622.80.     The  petition  was  tiled  November  21,  1868. 

The  plaintiffs  in  error  set  up  a  suit  in  common  pleas,  which  they 
%e  contained  the  same  subject-matter,  and  which  is  still  pending, 
ey  also  deny  the  indebtedness;  deny  that  ihey  know  of  any  written 
■tract,  and  deny  its  existence;  aver  that  plaintiff  wa«  employed  by 
endant  at  a  weekly  salary  of  S34,60,  and  so  continued  until  July  12, 
iS,  when  he  was  paid  in  lull  and  discharged  for  incompetency. 

Evidence  on  the  part  of  the  plaintiH  below  showed  that  there  was  a 
itten  contract  for  a  year,  though  the  defendants,  Harris  &  Co.,  denied 
:h  contract,  and  since  the  trial  the  defendants  have  found  the  written 
;ument  and  presented  it  with  their  application  for.  new  trial,  showing 
it  it  had  not  been  stamped,  as  reqnired,  by  the  revenue  laws  of  the 
ilcd  Stales. 

Geo,  E,  Pugh  and  Wm.  H.  Pugh,  lor  plaintiffs  in  error. 

S.  A.  Miller,  for  defendant  in  error. 
FT.  J. 

The  new  trial  is  claimed  on  two  grounds: 

First.  That  the  contract  lor  the  year,  though  in  writing,  was  not 
lid,  because  not  stamped:  and, 

Second.  Because  the  verdict  was  against  the  evidence  as  to  ttie  dis- 
irge,  being  withoui  cause. 

Tbe  second  question  has  been  decided  by  the  jury,  and  we  do  not 
;1  at  liberty  to  interiere  with  this  decision. 

As  to  the  objection  that  the  contract  was  not  stamped,  as  appears 
the  instrument  now  produced,  the  case  falls  fairlv  within  the  case 
Harper  v.  Clark,  17  Ohio  St.  190,  where  it  was  held  that  "the  reve- 
e  act  ot  congress,  passed  June  30.  1864,  does  not  invalidate  an  un- 
raped  instrument  required  by  the  act  to  be  stamped,  unless  the  stamp 
omitted  with  intent  to  evade  the  provisions  of  the  act." 

The  circumstances  of  this  case  relieved  the  plaintiff  from  any  im- 
tation  of  intention  to  evade  the  stamp  act,  as  the  document  was  in 
ssession  ot  the  defendants,  Harris  &  Co..  and  beyond  the  control  ol 
:  plaintiff,  who  had  reason  to  suppose  that  it  had  been  duly  stamped. 

It  is  not  necessary  to  go  so  far  as  the  supreme  judicial  court  of 
issachusetts  went,  in  Carpenter  v.  Snelling,  97  Mass.  (1  Browne)  452, 
which  it  was  held  that  "the  provision  of  the  United  States  statute 
lSi66,  Chap.  184,  Sec,  9— that  no  instrument  or  document  not  duly 
imped,  as  required  by  the  internal  revenue  laws  of  the  United  States, 
all  be  admitted  or  used  in  evidence  in  any  court  until  the  requisite 
imps  shall  have  been  affixed  thereto — applies  only  to  the  courts  of  tbe 
lited  States." 

No  question  has  been  raised  upon  the  alleged  pendency  of  the 
lion  in  tbe  common  pleas,  nor  is  there  evidence  to  show  the  identity 
the  causes  of  action.  As  that  actior.  was  brought  before  this  action 
crned,  it  is  certain  that  there  can  not  he  a  complete  identity. 
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The  record  shows  do  sufficient  ground  to  set  aside  the  judgment 
which  is  therefore  afBimed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court  has  beer 
refused . — Eds  .  1 


1  c  «  c  PAROL  CONTRACT— TENANT  IN  COMMON— STATUTE. 

[In  General  Term,  October,  1870.] 

MiNBSVA  J.  Flinn  V,  Lbwis  D.  Manning. 

A  was  fatber-iD-law  of  B.  and  associated  with  bim  as  a  partner  Id  tbe  practice  ol 
law,  and  wtaile  tbat  relalion  existed,  they  acquired  a  bouse  aud  lot  by  way  ol 
compensation  for  legal  services  rendered  by  the  firm,  the  title  of  whicb  wu 
taken  to  A,  but  B  went  into  tbe  possession.  A  died,  and  his  widow  claimed  tlu 
whole  under  tbe  will ;  and  B  also  claimed  the  whole,  vii ;  one-half  on  th< 
ground  that  it  had  been  paid  for  by  the  Grm,  and  the  other  half  by  a  verbal  con- 
tract and  transfer  made  by  A  t<>  B  while  B  was  in  possession  as  tenant  in  com- 
mon :  /feld,  that  B,  as  tenant  in  common  of  an  undivided  half  of  the  honst 
and  lot,  could  not  acquire  a  title  to  the  other  half  by  a  parol  aereement  witli 
bis  cotenaat,  there  being  no  such  part  performance,  by  change  of  posaession  oi 
otherwise,  as  to  take  the  case  out  of  the  statute  of  frauds. 

Reserved  trom  special  term. 

This  is  a  suit  by  Mrs.  Flinn,  widow  and  devisee  of  Judge  Jacob 
Flinn,  deceased,  to  recover  a  house  and  lot  from  Lewis  D.  Manning, 
who  is  in  possession  of  it,  claiming  title.  She  alleges  that  the  property 
belongs  to  her  late  husband,  and  by  his  will  was  conveyed  to  her. 

The  defendant  denies  the  title  of  the  plaintiff,  and  also  avers  thai 
tbe  property  was  acquired  from  Fux  and  wife  to  Jacob  Flinn,  tor  legal 
services  reudeted  and  to  be  rendered  in  certain  cases;  that  about  thai 
time  the  defendant  became  the  partner  in  business  of  Flinn,  and  shared 
in  the  labor  and  responsibility  of  tbe  business,  and  in  consideration 
thereof  Judge  Flinn  agreed  that  Manning  should  share  with  him  equally 
in  the  ownership  ot  the  property ;  that  the  defendant  went  into  immedi- 
ate possession  of  the  property  with  the  consent  ol  Judge  Flinn,  and  has 
remained  in  exclusive  possession  from  that  time, -viz:  1861,  to  the  pres- 
ent time;  that  the  defendant  also  became  the  son-in-law  of  Judge  Flinn 
by  marrying  his  oldest  daughter,  and  tbat  sometime  in  18t>5,  Flinn  gave 
him  the  other  half  of  tbe  property  as  his  own.  But  no  writings  or  title 
papers  were  executed. 

Sucb  are  tbe  general  features  of  the  case  as  shown  by  the  pleadiDgs. 
There  are  sundry  minor  circumstances  in  evidence.  It  is  stated  by 
several  witnesses  that  Flinn  said  that  the  property  t>elongedto  Manatng; 
that  he  regretted  that  Manning  was  not  doing  as  well  as  he  desired 
him  to  do,  but  tbat  he,  Flinn,  bad  provided  tor  him  and  bis  wife  a 
home. 

Warden,  lor  plaintiff. 

Okey,  for  defendant. 
Tapt,  J. 

It  is  claimed  by  the  plaintiff  that  Judge  Flinn  never  actually  gave 
the  property  to  the  defendant,  though  he  permitted  defendant  and  wile 
to  occupy  it.  It  is  also  claimed  that,  as  Manning  was  in  possession 
when  ibis  veibal  transter  ol  tbe  property,  in  1865,  is  said  to  have  been 
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lade,  the  statute  of  frauds  is  a  complete  bar  to  a  recovery,  within  the 
irinciple  of  the  cases  ot  Armstrong  v.  Kattenhora,  11  Ohio  2t>5;  Craw- 
ord  V.  Wick.  IH  Ohio  St.  190. 

By  the  statute  of  frauds  a  parol  contract  tor  an  interest  in  real  estate 
an  not  be  enforced.  But  where  there  has  t>een  a  part  performaDce  by 
change  of  possession,  in  pursuance  ot  such  parol  contract,  a  court  of 
qaity  will  interfere  and  enforce  the  performance  of  the  contract,  to 
irevent  what  would  be  a  fraud  in  the  party  who  seeks  to  escape  such 
contract. 

The  principle  of  the  cases  cited,  viz:  Armstrong  v.  Katlenhorn. 
'rawlord  v.  Wick,  supra,  is  that  where  the  party  who  makes  a  parol 
ontract  tor  laud  is  already  in  possession,  the  rule  can  not  apply,  and 
he  statute  ot  frauds  operates  to  prevent  the  enforcement  of  the  contract. 

As  Manning  was  in  possession  ol  an  undivided  hall  of  this  property, 
'y  the  sufferance  ot  Plinn.  in  18ti5,  when  it  is  claimed  that  Manning,  by 
parol  contract  with  Flinn,  acqnired  title  lo  that  halt,  we  think  that 
he  principle  of  Ihe  case  ot  Armstrong  v.  Kattenhorn,  supra,  apolies,  and 
hat  this  derense  is  valid  as  to  that  undivided  half  which  the  deleudant 
laims  to  have  acquired  in  1865  by  a  parol  contract. 

The  evidence  satisfies  us  that  Plinn  and  Mauning  were  tenants  in 
ommoD  in  equity,  however  the  title  may  stand  on  the  record.  Prom 
he  evidence  before  us,  as  wellas  the^uncontradicted  statements  contained 
a  the  elaborate  biiels,  we  are  satisfied  that  the  plaintiff  is  entitled  lo 
;  decree  for  an  undivided  half  of  the  property,  and  that  the  deleudant 
hould  be  quieted  in  his  title  to  the  other  undivided  half;  and  that  the 
osts  of  the  smt  and  cfoss-suit  should 'be  paid  equally  by  both. 


ORDINANCE— LAW— REQUIREMENTS— VALIDITY.     '  c,s  c 

[In  General  Term,  October,  1870.] 
*  Michael  Fisher  v.  George  Grahau. 

LD  ordinance  to  grade  and  macBdamize  a  street,  passed  by  the  city  couDcil  under 
the  manicipal  corporation  act  of  1952,  upon  the  report  and  recommendation  of 
the  board  of  city  improvements,  was  valid  although  the  report  and  recommen- 
dation were  not  signed  by  the  clerk  of  that  board. 

This  case  was  reserved  ior  the  purpose  of  determining  the  validity 
if  an  ordinance  ai^opted  by  (he  city  council,  August  21,  1863,  for  grad- 
ng  and  macadamizing  Parker  street.  The  objection  to  the  ordinance  is 
hat  its  adoption  was  not  recommended  to  the  city  council  by  the  board 
It  city  improvements,  and,  therefore,  the  council  had  no  power  to  act 
in  the  subject. 

J.  Bevan,  Jr.,  and  Geo.  E.  Pngh,  for  plaintiff. 

King,  Thompson  &  Avery,  for  defendant. 

*  Diitingniahed./iTf^,  219,  in  that  all  in  this  case  was  regular  save  the  signature 
if  the  clerk,  bat  in  the  latter  case  the  fact  upon  which  all  depends,  that  is.  whether 
ir  not  the  ordinance  had  been  recommended  by  the  board  of  city  improvemenls, 
ras  omitted  from  the  record  of  the  board's  proceedings.  A  majority  of  the  court 
ay  that  they  have  gone  qaite  to  Ihe  verge  in  this  case. 
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Taft,  J. 

The  qnestion  to  be  determined  in  the  case,  is  whether  the  couaeil 
did,  ID  this  case,  order  this  improvement  on  the  report  and  recommenda- 
tioo  of  the  board  of  city  improvements. 

It  appears  that  the  board,  on  Augast  21,  1863,  adopted  a  resola- 
tion,  "That  the  clerk  prepare  and  transmit  to  the  city  council  an  ordi- 
nance to  grade  and  macadamize  Parker  street,  trom  Ohio  aveane  to 
North  Elm  street." 

It  appears  that,  on  the  same  day,  the  city  council  took  up  the  ordi- 
nance as  coming  Irom  the  board  of  city  improvements,  and  passed  it. 
The  copy  of  the  ordinance  is  in  evidence  as  passed ;  it  was  adopted  as 
coming  Irom  the  board,  and  's  precisely  the  ordinance  which  the  board 
ordered  the  clerk  to  prepare  and  transmit  to  the  council. 

Are  we  to  regard  this  ordinance  as  adopted  without  the  report  and 
recommendation  of  the  board  of  city  improvements,  or  upon  snch 
report  and  recommendation  ?  The  proceedings  of  the  council  assume  and 
represent  that  it  was  upon  the  recommendation  ol  tbe  board.  The  council 
did  not  originate  the  ordinance,  but  the  board  ot  city  improvements 
did.  as  appears  from  the  record  of  the  proceedings  ot  the  city  conncil 
in  evidence.  The  same  tact  appears  quite  as  clearly  Irom  the  proceed' 
ings  of  the  board.  There  is  no  reason  to  doubt  that  the  ordinance  »a! 
prepared  and  transmitted  by  the  clerk  as  directed,  and  the  council  thu! 
became  possessed  of  it  as  shown  by  its  proceedings. 

But  the  clerk  did  not  authenticale  the  ordinance  by  his  signature 
The  document  accompanying  the  pio[>osed  ordinance  contained  i 
recommendation  of  it,  but  was  not  signed.  Bui  the  conftnittee  of  thi 
council  knew  from  whom  it  came.  N^ow,  shall  we  presume,  after  all 
that  this  ordinance  was  not  recommended  to  the  council  ? 

There  is  nothing  in  this  case  to  require  the  court  to  presume  a  lac 
involving  a  breach  ol  duty  on  the  part  of  the  council  and  its  committee 
when  the  evidence  is  more  consistent  with  the  faithful  performance  o 
that  duly.  • 

In  the  opinion  of  the  majoiity  of  the  court,  the  effect  of  the  evi 
dence  is  that  the  ordinance  was  reported,  and  the  recommendation  wa 
made,  and  on  that  report  ^nd  recommendation  the  council  acted.  Whei 
the  .board  directed  their  clerk  to  prepare  and  transmit  to  the  council  a 
ordinance  to  grade  and  macadamize  the  street,  they  directed  him  to  d 
that  which,  it  done,  woula  amount  to  a  report  of  the  ordinance  and 
recommendation  of  its  adoption.  The  intention  to  report  and  recoa 
mead  was  declared  by  the  board  in  its  proceedings,  and  as  the  proceed 
ings  ol  the  board  were  recorded,  and,  by  ordinance,  required  to  be  kep 
open  to  the  inspection  of  the  city  council,  as  well  as  to  the  rest  of  lb 
public,  it  was  itself  a  recommendation;  and  il  teported  to  the  counc 
by  its  clerk,  and  the  council  'acted  on  it,  the  statute  was  substantial! 
complied  with.  And  when  we  find  the  council  professing  to  act  upon 
recommendation  wbich  we  know  that  the  board  had  made,  we  ma 
salely  take  that  prolession  to  be  true.  There  is  no  reason,  that  we  ca 
conceive  of,  (or  us  to  presume  the  contrary. 

There  is  nothing  in  the  case  to  induce  the  court  to  be  more  sttii 
in  its  construction  oF  the  statute  in  this,  than  in  other  cases. 

There  is  no  evidence  of  any  aitempt  to  discard  the  preliminar 
action  ol   the  board  of  city  improvements.     That  board  had  signified  i 
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lie  most  anqoalified  manner,  and  in  the  manoer  wbich  was  usual,  its 
Ecommendation  of  the  improvement,  and  on  that  the  council  acted. 
'he  woik  baa  been  done.  The  delendant  has  had  the  benetit  of  the 
nprovement.  The  mere  clerical  omission  of  the  cleik  of  the  board  to 
ign  the  document,  transmitted  probably  by  his  own  band  to  the  com- 
litlee  of  the  city  council,  is  not  such  a  substantial  defect  as  to  annul 
tie  proceedings  for  want  ot  jurisdiction.  The  requisition  of  the  statute 
ras  substantially  complied  with.  It  is  not  a  condition  precedent  to  the 
ction  of  the  council  that  the  recommendation  or  the  report  shall  be 
igned  by  the  clerk  of  the  board.  Th?  council  are  not  to  act  "except 
n  the  report  and  recommendation"  of  the  board.  No  form  ol  report 
r  recommendation  is  prescribed.  The  board  by  preparing  and  detiver- 
Dg  the  ordinance  to  the  city  council  could  intend  nothing  less  than  to 
;port  it  and  recommend  its  passage. 

An  ordinance  was  not  void  becaiise  it  was  not  signed  by  the  presi- 
ent  of  the  council,  if  it  were  actually  passed  and  recorded.  Blanchard 
.  Bissell,  (.11  Uhio  St.  96, 101),  That  was  an  ordinance  for  annexation, 
rbich  was  not  signed  by  the  president  of  the  council.  "Though  it-be 
me.  that  the  statute  directs  him  to  authenticate  all  ordinances  by  his 
ignature,  it  does  not  follow  that  his  signature  is  essential  to  its 
alidity."     (lb.  103.) 

The  provision  requiring  that  ordinances  shall  be  authenticated  by 
be  signature  ot  the  presiding  officer  and  clerk  of  the  council  is  contained 
1  Sec.  100  ot  the  municipal  code,  page  34,  being  the  same  provision 
ontained  in  the  act  of  May  3,  1852,  Sec.  102.  Disney's  Ord.  184.  195, 

There  is  a  recognized  distinction  between  a  case  like  this  and  those 
ases  in  which  private  property  is  condemned  for  public  use.  The  eUect 
I  setting  aside  these  proceedings  is  to  relieve  the  defendant  from  his 
list  share  of  the  costs  ot  a  local  improvement  to  his  property,  and  cast  it 
pon  the  other  taxpayers  of  the  city.  This  we  are  not  willing  to  do 
nless  npon  substantial  grounds.  A  mere  clerical  defect  in  the  evidence 
D  which  the  council  acted,  when  the  substantial  thing  existed  which 
lie  statute  required,  does  not  warrant  a  denial  of  their  jurisdiction  in 
be  case. 

A  majority  of  the  court  are  of  the  opinion  that  the  ordinance  was 
alid,  and  that  the  plaintiff  is  entitled  to  a  judgment  tor  the  amount  ot 
be  assessment, 

Storbr,  J.,  dissented,  and  gave  the  following  opinion: 

This  case  is  reserved  from  special  term  lor  the  opinion  of  the  judges 
ipon  the  lollowing  questions: 

First.  Was  an  ordinance  of  the  city  council  of  Cincinnati  a  valid 
xercise  of  power  on  the  part  of  that  body  to  authorize  the  improvement 
if  a  street  at  the  expense  of  the  adjoining  land  owners,  unless  the  mode 
if  assessment,  whether  it  shall  be  by  front  foot  or  otherwise,  is  tirst 
trescribed  ? 

Second.  Is  there  any  legal  evidence  in  the  case  that  the  ordinance 
was  passed  by  the  council  upon  the  recommendation  and  approval 
H  the  board  of  city  improvetnents  ? 

We  need  not  now  examine  the  proposition  first  stated,  as  we  have 

letermined  in  another  case  while  this  action  has  been  pending,   that 

here  was  a   general  ordinance  of   the  council  in  force  when  the  pro- 

wedings  in  this  cause  were  had,  which  prescribed  the  mode  ol  all  assess- 
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meats,  declaring  that  when  the  price  to  be  paid  for  the  contemplated 
improvement  was  not  specially  assessed  upon  the  adjoining  property, 
it  nevertheless  was  to  be  regarded  a<)  assessed  upon  it  hy  the  front  toot. 

The  only  question,  therefore,  we  are  now  to  determine  is,  can  the 
city  council  direct  a  public  improvement  to  be  made,  and  tbe  cosi 
assessed  upon  tbe  adjoining  lot  owners,  unless  the  work  has  previously 
t>een  recommended  to  be  done  by  the  board  of  public  improvements: 
This  involves  the  proper  construction  ot  tbe  city  charter,  and  iht 
ordinances  that  are  in  force  which  conter  the  power  upon  that  boaid 
and  prescribe  its  duties. 

Three  commissioners,  one  of  whom  is  elected  annually,  with  tbe 
mayor  of  the  city  and  the  city  civil  engineer,  constitute  this  board;  sn<i 
by  Sec.  60  of  the  charter  (Disney  107),  it  is  declared,  "that  in  all  citie 
of  the  &Tst  class,  where  there  shall  be  a  board  of  city  improvements,  dc 
improvement  or  repair  in  relation  to  streets,  sewers,  or  bridges  sball  \n 
ordered  or  directed  by  the  city  council,  except  on  the  report  and  recom- 
mendation of  the  said  board ;  tbey  shall  report  from  time  to  time  to  tb< 
council  when  any  such  improvements  and  repairs  are  necessary  oi 
proper,  and  when  an  assessment  is  required  and  the  proper  amount  t( 
be  assessed,  and  the  council  shall  talce  such  action  thereon  as  may  b( 
deemed  proper." 

By  the  same  statute,  the  city  council  were  authorized  lo  prescrilx 
additional  duties  to  be  performed  by  tbe  board;  and  on  March  17,  IH^ 
(Disney  265),  an  ordinance  was  accordingly  passed,  defining  the  duties 
and  powers  ot  the  board  which  "gave  tbem  luLl  power  and  control  ovei 
the  streets,  lanes,  and  alleys  of  the  city,  requiring  all  applications  foi 
the  establishment  of  grades  or  tbe  change  ot  grades,  or  the  grading 
paving,  repairing,  or  improvement  ot  the  public  thoroughfares,  to  b< 
made  to  them,  who  were  then  required  to  investigate  and  determine  tb( 
propriety  of  the  proposed  improvement,  causing  an  estimate  o(  tbt 
probable  cost  to  be  made  by  the  city  civil  engineer,  a  copy  of  whid 
shall  be  placed  on  file  in  their  office." 

They  were  further  empowered,  it  no  petition  was  presented,  shonk 
they  he  satisfied  the  work  is  proper  to  be  done  or  the  improvement: 
made,  after  they  have  caused  an  estimate  ot  the  cost  to  be  calculated  b) 
the  city  engineer,  to  present  the  subject  to  the  city  council  tor  their  con 
sideration.  By  Sec.  5  of  this  ordinance  the  clerk  of  the  board  "i: 
required  to  prepare  all  ordinances  and  resolutions  which  shall  be  sub 
mitted  to  tbe  council,  and  bis  certificate  should  be  proof  of  tbe  actioi 
of  the  board  on  the  subject. 

It  IS  matter  of  municipal  history  that  before  tbe  establishment  oi 
the  board  of  city  improvements,  the  duties  now  devolved  upon  its  mem- 
bers were  performed  by  committees  ol  the  council,  who  examined  tb< 
propriety  ot  tbe  proposed  improvement  and  reported  to  the  corporatt 
body,  what  is  now  required  to  be  done  by  tde  board  of  improvements 
This  imposed  much  labor  upon  the  members  of  tbe  council,  who  couW 
not  he  expected  to  devote  the  time  necessary  to  a  minute  examination  ol 
the  subject  when  it  interlered  with  their  ordinary  puisuits.  Conse- 
quently, there  was  not  unfrequently  hasty  legislation,  which  produced, 
unintentionally,  great  injury  lo  property,  and  imposed  heavy  burden! 
upon  its  owners.  This  necessitated  the  organization  of  the  board  ol 
city  improvements,  to  whom  was  properly  confided  the  important  dnl; 
of  examining,  estimating,  and  carefully  judging  the  work  to  be  done; 


SUFBRIOR  COURT. 


Fisher  v.  Graham. 


id  its  cost,  as  well  as  its  necessity,  were  to  be  considered  preparatory 
I  the  fioal  action  ol  the  council.  The  introduction  of  this  new  agency 
ito  our  municipal  government  was  intended  also  as  a  check  on  the 
luncil,  and  became  a  virtu^il  restraint  on  their  ordinary  powers;  and 
hile  it  gave  this  board  the  authoiity  to  recommend  what  should  be 
me,  it  imposed  upon  it  the  responsibility  ol  carefully  and  thoioughly 
Testigating  the  subject. 

The  council,  then,  it  is  clear  to  us,  should  not  act  until  they  have 
-st  been  informed  by  the  board  that  their  action  is  necessary,  and  the 
ojected  improvements  proper  to  be  made.  The  recommendation  thus 
quired  to  be  made  by  the  charter  gave  jurisdiction  over  the  subject  to 
e  council  and  justified  them  in  ordering  the  work  to  be  done,  while  it 
otected  individuals  from  injudicious,  it  not  oppressive  taxation. 

We  suppose,  in  all  cases  like  this,  the  action  of  the  council  is  legis- 
tive  and  not  judicial,  and,  therefore,  nothing  can  be  inferred  to  sus- 
in  it,  but,  on  the  contrary,  every  step  required  by  the  charter  to  confer 
e  power  must  be  proved.  This  was  held  in  Culbertson  v.  Cincinnati, 
1  Ohio  574;  McMicken  v.  Cincinnati,  4  Ohio  St.  394. 

In  Harbeck  v.  Toledo.  11  Ohio  St.  219,  the  question  is,  lully 
:amined  by  Judge  Peck,  who  decided  that  the  power  conferred  on 
unicipal  corporations  to  take  private  property  tor  public  use  must  he 
ricily  lollowed,  and  when  the  statute  giving  the  authority  rei|uires 
e  publication  of  a  notice,  preparatory  to  the  appropriation,  which 
quirement  was  not  complied  with,  the  appropriation  could  not  he  sus- 
ined.  He  quotes,  among  other  cases.  State  v.  Jersey  City,  1  Dutch. 
0,  and  Bonaparte  v.  Camden  and  Amboy  Ry.,  1  Baldw.  229,  in  both 
which  it  is  said  that  the  authority  given  to  the  corporate  body  must 
strictly  pursued,  "as  it  is  special,  limited,  and  conditional."  This 
cision  is  founded  upon  the  assumption  that  the  jurisdiction  conlerred 
n  not  be  sustained  by  implication;  it  must  have  been  first  acquired 
fore  it  can  be  legally  exercised,  and  such  also  was  the  opinion  ol  the 
urt  in  Adams  v.  Jeffries,  12  Ohio  253,  where  the  question  was  care- 
lly  investigated  by  Judge  Lane. 

The  right  to  adjudicate  must  appear  before  the  jurisdiction  attaches; 
]ile  it  is  always  the  privilege  of  the  delendant  to  deny  it,  or  show 
at  it  did  not  legally  exist.  We  find  the  rule  vindicated  to  its  largest 
tent  by  Judge  Bronson  in  Sharpe  v.  Johnson,  4  Hill  92,  93.  where 
e  subject  is  treated  with  great  clearness  and  ability ;  but  upon  so  plain 
question  it  is  needless  to  multiply  auihorities. 

Before  the  organization  of  the  board  of  city  improvements,  there 
LS  a  time  in  our  municipal  history  when  the  consent  of  a  majority  of  . 
e  lot  owners  bounding  on  a  public  street  was  required  to  authorize 
improvement,  and  it  was  always  regarded  that  no  power  existed  in 
e  council  to  order  the  work  to  be  done  unless  that  provision  was  first 
mplied  with.  Indeed,  such  power  was  never  otherwise  exercised, 
d  it  would  seem  that  the  recommendation  of  the  board  has  been  now 
tistituted,  and  was  intended  to  protect  the  property  holder  as  well  as 
confer  jurisdiction  upon  the  council. 

We  have  been  lurnished  with  ceitified  copies  of  the  proceedings  ol 
!  council  in  the  case  before  us,  and  it  does  not  appear  that  the  toard 
city  improvements  took  the  preparatory  steps  required  by  the  charter, 
r  recommended  the  improvement  to  be  made  for  which  the  delendant 
assessed.     On  the  contrary,  the  ordinance  seems  to  have  been  passed 
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by  the  sole  action  of  the  council,  as  if  it  had  origiaally  been  preseni 
on  the  motion  of  one  of  its  members.  This  may  have  been  an  ov 
sight,  but  the  fact  should  substantially  appear  on  the  record  that  nl 
gave  jurisdiction  to  the  council  really  existed,  and  was  belore  t] 
bodv  when  the  ordinance  was  passed.  This  is  not  found  in  the  p 
ceedings,  and  can  not  be  inlerred  from  the  passage  of  the  ordinance. 
We  but  state  the  rule  that  in  the  proceedings  of  any  tribni 
whose  jurisdictioc  is  limited,  the  power  assumed  must  be  shown 
exist,  and  conclude,  therelore,  the  ordinance  belore  us  is  idtra  vU 
and  the  defendant  can  not  be  charged  with  the  assessment  made  on 
property , 


1  cac         CONSTITUTIONAL  LAW— CITIES— RAILROADS. 

[In  General  Term,  January.  ISTl.] 
*J.  Bryant  Walker,  Solicitor,  etc.,  v.  Cincinnati  (Citt),  Ch 
H.  Titus,  Auditor. 

1.  The  act  of  the  legislnture  of  Obia,  pasiied  May  4,  1869,  antboriiing  any  citj 

the  firat  class,  having  a  popalatiou  exceeding  one  hundred  and  fifty  thonsi 
inhahitanta,  to  construct  a  railroad  terminating  in  and  essential  to  the  inter* 
of  such  city,  aud  to  borrow  as  a  fund  for  that  purpose  a  sum  of  money 
exceeding  ten  milHous  of  dollars,  is  not  a  violation  of  section  6,  article  S  of 
present  constitution  of  the  state  of  Ohio,  which  provides :  "  That  the  gem 
assembly  shall  never  authorize  any  county,  city,  town  or  township,  by  a  vott 
the  citizens  or  otherwise,  to  become  a  stockholder  in  any  joint  stock  compi 
corporation  or  association  whatevFr,  or  to  raise  mone^  for,  or  loan  its  credit 
or  in  aid  of,  any  such  company,  corporation  or  association." 

2.  The  said  act,  and  the  act  of  March  26,  1S70,  supplementary  thereto,  are  constj 

tional  and  valid. 

Reserved  from  special  term. 

This  suit  is  brought  for  an  injunction  against  the  city  and  I 
trustees  of  the  Cincinnati  Southern  Railway.  The  petition  recites  1 
act  [66  O.  L.  80]  of  the  legislalure,  passed  May  4.  1869,  to  authorize  1 
appointment  of  trustees  and  the  construction  ot  the  road,  and  the  issai 
of  bonds  of  the  city  to  the  amount  of  S10,000,000  for  that  purpo 
alleges  the  appointment  of  the  trustees  under  the  act,  and  recites  1 
proceedings  ol  this  court,  as  recorded,  in  relulion  to  said  appoiatmei 
slating  that  the  Iruslees  have  organized  and  obtained  an  office,  that  tl 
have  procured  the  consent  of  the  legislature  ol  Tennessee  to  build  I 
road  through  that  state,  and  applied  to  the  legislature  of  Kentucky 
a  like  consent;  that  the  Ohio  legislature  have  passed  another  act, 
March  25,  1870  [67  O.  L.  28],  supplementary  to  that  ol  May  4,  1» 
authorizing  the  city  to  advance  <50,000  to  the  trustees  for  the  pnrpi 
of  car'ying  into  eSe'^t  the  object  of  their  appointment,  to  be  repaid  < 
of  the  lx>nds  to  be  reissued  under  the  original  act;  that  the  auditor  1 
appropriated  a  portion  of  said  fund,  and  there  remains  a  part  unapp 
prialed;  that  the  acts  above  mentioned  are  unconstitutional  and  vo 
and  the  advance  of  this  money  a  misapplication  of  the  public  lunds  a 
not  a  proper  corporate  use,  and  asking  an  injunction. 

The  delendants  have  demurred, 
■  Judgment  affirmed,  21  Ohio  St.  U. 
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HTalker  &  Conner,  for  plaintif!. 
B.  A.  Ferguson,  for  delendants. 

r.  J. 

We  have   presented   foi  oar  consideiatioD  ttie  coastitulionality   ol 

)  acts  bjr  which  the  city  of  Cincinnati  has  tieen  authorized  to  con- 

t  the  Southern  Railroad,  and  to  expend  money  pieliminary  to  its 

ruction  by  surveys  an^  other  preparations  for  the  wotk. 

rbat  the  legislature  regarded  the  road  as  a  matter  of  public  concern 

e  city,  and  a  proper  work  to  be  carried  through  by  taxation  on  city 

£rty,  is  shown  by  the  enactment  of  the  law  authorizing  the  issue  of 

onds  to  build  it,  and  the  levy  of  the  tax  to  pay  the  interest  thereon ; 

ihat  the  people  of  Cincinnati  entertain  a  like  opinion  is  also  evinced 

be  popular  vole,  as  well  as  by  the  proceedings  of   the  legislative 

of  the  city. 

The  importance  ol  this  project  as  a  Cincinnati  project,  and  its  pub- 
haracter  as  a  subject  ot  taxation,  are  questions,  therelore,  which 
already  been  decided  by  thoiie  most  deeply  concerued,  and  by  those 
have  been  especially  and  primarily  intrusted  with  their  decision; 
it  would  require  a  clear  case  against  the  opinions  of  the  city  and 

legislatures,  thus  unequivocally  expressed,  to  justily  the  court  in 
radicting  them  in  its  linding  on  this  point. 

It  has  been  held  by  our  Supreme  Court  that  the  construction  ot  a 
Dad  might  be  a  proper  subject  for  the  taxation  of  a  municipal  cor- 
tion,  independent  of  and  prior  to  the  restrictions  in  our  present  con- 
lion,  and  the  issue  ol  bonds  and  the  levy  of  taxes  to  pay  the  interest 
hem  was  enforced  by  a  writ  of  mandamus  since  the  constitution  ot 
was  adopted,  the  act  under  which  the  subscription  was  made  having 

passed  prior  to  the  change  in  the  constitution.  If  the  construc- 
ol  a  railroad  had  been  a  purpose  beyond  the  scope  of  municipal  tax- 
1,  the  restriction  in  the  new  constitution  upon  the  power  at  a  city 
:nd  its  credit,  or  otherwise  assist  a  private  corporation  in  its  con- 
ation, would  not  have  been  required. 

The  form  in  which  such  aid  was  granted  usually  was  by  tending 
Is  or  money  to  the  corporation  which  was  constructing  it,  or  by 
cribiiig  to  its  capital  stock.  The  railroad  company  was  a  private 
oration  and  operated  its  roads  lor  its  own  profit,  but  the  public 
ffed  large  incidental  advantages  from  its  use.  In  this  state  it  has 
1  bcveral  times  decided,  ttiat  a  municipal  corporation  had  an  interest 
uch  a  work  to  justily  a  municipal  tax  to  aid  in  carrying  it  through. 
is  v.  Dillon,  2  Ohio  St.  607;  Thompson  v.  Kelly.  2  Ohio  St.  647, 

State  v.  Perryshtlrg,  14  Ohio  St.  472,  479.) 

If,  then,  the  restriction  in  the  present  constitution  against  the  aiding 
ubscribing  to  the  stock  of  railroad  companies  by  towns,  cities,  and 
Jties  had  been  omitted,  the  legislature  might  have  authorized  such 
to  railroad  corporations.  (Cass  v.  Dillon,  supra ;  Cincinnati  W.  &  Z. 
Co.  V.  Clinton  County,  1  Ohio  St.  77;  State  v.  Perrysburg,  supra.) 
It  evidently  lollows,  from  these  repeated  adjudications,  that  it  the 
slatnre,  under  the  old  constitution,  instead  of  authorizing  municipal 
lorationa  to  aid  private  corporations  in  constructing  railroads,  by 
issue  of  bonds,  or  subscription  to  the  capital  stock  of  such  com- 
ies,  bad  authorized  a  city  itself  to  construct  a  railroad  deemed  of 
lie  importance   to  .luch  city,  and   indispensable   to   its  welfare,  it 
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would  have  beeo  constitutional.  The  same  reason  would  have  justifit 
both  methods  ol  securing  the  same  object. 

It  would  have  been  at  least  as  coostitutiunal  to  have  authorized  tl 
city  to  build  the  road,  as  to  have  authorized  it  to  loan  money  to  a  pi 
vate  cuiporatton  in  order  that  it  might  build  it.  By  the  latter  plan,  li 
accomplishment  of  a  public  purpose,  through  the  application  of  ll 
public  funds,  nas  left  dependent  upon  the  good  laith  and  discretion 
a  private  corporation,  whose  legitimate  object  was  profit  to  its  individn 
stockholders.     This  has  long  been  regarded  as  objectionable. 

The  restriction  in  the  present  constitution  which  is  supposed 
prohibit  the  act  authorizing  the  city  ol  Cincinnati  to  build  its  Soatbei 
Railroad,  is  contained  in  Sec.  t>  of  Art.  8,  which  provides,  "That  ti 
general  assembly  shall  never  authorize  any  county,  city,  lown,  or  tow: 
ship,  by  a  vote  of  the  citizens  or  otherwise,  to  become  a  stockholder 
any  joint  stock  company,  corporation,  or  association  whatever,  or 
raise  money  for,  or  to  loan  its  credit  to,  or  in  aid  of,  any  such  compan; 
corporation,  or  association." 

This  restriction  plainly  cuts  ofi  the  power  to  authorize  cities  to  lot 
their  credit  to  railroad  companies  or  take  stock  in  them.  The  pow 
to  authorize  the  city  itself  to  construct  such  an  improvement,  howeve 
is  not  mentioned. 

By  Sec.  4  of  the  same  article,  it  is  provided  that  "the  credit  ol  tl 
state  shall  not,  in  any  manner,  be  given  or  loaned  to,  or  in  aid  of,  ai 
individual,  association,  or  corporation  whatever,  nor  shall  (he  state  evi 
hereatter  become  a  joint  owner  or  stockholder  in  any  company  or  asso 
iation  in  this  state  or  elsewhere,  formed  for  any  purpose  whatever." 

Prior  to  the  adoption  of  the  constitution,  "it  was  competent  fi 
the  legislature,  under  the  constitution  of  1802.  to  construct  work^ 
improvement  on  behalf  of  the  state,  "as  it  did  the  Ohio  canal,  "or  to|: 
in  their  construction,  by  subscribing  to  the  capital  stock  of  a  corpo^ 
tion  tor  that  purpose,"  as  it  did  in  the  case  ol  the  Cincinnati  an 
Whitewater  Canal  Compaay,  "and  to  levy  taxes  to  raise  the  means.k 
by  an  exercise  of  the  same  power  to  authorize  a  county  or  township  i 
subscribe  to  a  work  of  that  character  running  through  or  into  such  count 
or  township,  and  to  levy  a  tax  to  pay  the  subscription,"  as  was  held  i 
the  case  ol  Cincinnati  W.  &  Z.  Ry.  Co.  v.  Clinton  Co.  1  Ohio  St.  T 
and  Steubenvilie  &  I.  Ry.  Co.  v.  North  Township,  1  Ohio  St.  10! 
also  several  other  cases,  as  Loomis  v.  Spencer,  1  Ohio  St.  163;  Cass 
Dillon,  2  Ohio  St.  607,  60«;  State  v.  Van  Home,  7  Ohio  St.  327:  Sta 
V.  Union  Twp.,  8  Ohio  St.  3114;  State  v.  Perrysburg,  14  Ohio  St.  47 
479.  and  still  in  other  cases  which  need  not  be  cited,  but  which  leave  i 
doubt  on  this  question  in  the  state  of  Ohio. 

Nothing  can  be  clearer  than  that  this  restriction  upon  the  state 
limited  to  its  loaning  its  credit  to  companies  or  corporations,  and  to  i 
"becoming  a  stockholder  in  any  company."  It  can  not  be  contendt 
that  the  provision  intended  to  prohibit  the  state  itsell  Irom  accomplisl 
ing  directly  "any  purpose  whatever."  The  extent  of  the  restriction 
that  the  state  shall  neither  lend  its  funds  to,  nor  become  a  member  of, 
private  corporation  for  any  purpose  whatever.  Its  power  to  make  ne 
essary  public  improvements  without  the  agency  of  corporations  remati 
as  it  was  before;  and  what  it  was  before  we  have  seen  was  not  donbfn 

We  feel  bound  to  give  a  like  construction  to  Sec.  ti,  which  appli 
to  cities. 
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They  can  not  be  authorized  now,  as  formerly,  to  lend  their  funds 
belr  credit  to,  or  to  become  members  ot  trading  corporations  for  any 
x)se  whatever.  But  they  can  be  authorized  to  expend  their  own 
Is  in  making  necessary  public   improvements  in  the  same  manner, 

to  the  same  extent,  as  before  the  adoption  of  onr  present  constttu> 

In  onr  opinion,  it  follows  logically  and  unavoidably  from  the  deci- 
s  of  our  own  state,  and  indeed  from  the  current  of  authorities  Jn 
r  states,  that  these  acts  are  constitutional.  Upon  a  careful  exami- 
on  of  our  present  constitution,  and  a  comparison  of  it  with  the  con- 
ition  ol  1802  and  the  adjudications  of  our  courts  under  it,  the  case 
sirs  to  our  minds  clear  ol  doubt. 

If,  however,  the  case  were  doubful,  we  should  not  be  justified  in 
lonncing  the  acts  ot  the  legislature  void.  The  presumption  must 
lys  be  in  tavor  ol  the  validity  of  the  laws  enacted  by  the  state  legis- 
re,  il  the  contrary  is  not  clearly  demonstrated. 

The  incompatibility  must  be  clear  to  warrant  the  setting  aside  of 
wt  of  the  legislature  duly  passed.  (Cincinnati  W.  &  Z.  Ry.  v. 
iton  County,  supra;  Lehman  v.  McBride,  16  Ohio  St.  573,  591; 
istrong  V.  Athens  Co.,  10  Ohio,  235;  Goshorn  v.  Purcell,  11  Ohio 
841.) 

In  Lehman  v.  McBride,  supra,  our  Supreme  Court  declared  "that 
le  it  was  the  right  and  the  duly  of  the  judicial  tiibunals  to  give  full 
e  and  effect  to  the  organic  law  of  the  State,  and,  therefore,  to  declare 
and  void  any  attempted  acts  of  legislation  which  contravene  the 
tatinns  imposed  by  the  constitution  upon  legislative  power,  yet  such 
cial  interference  can  not  be  justified  in  doubtful  cases." 
Such  is  the  uniform  current  of  judicial  authority.  Mr.  Cool ey,  in 
work  on  Constitutional  LimitaUoos  87,  88,  lays  down  the  same  rule. 
It  was  said  in  the  case  of  Sharpless  v.  Philadelphia,  21  Pa.  St.  147, 
which  arose  from  an  attempt  to  resist  a  tax  levied  to  pay  a  railroad 
icription,  that  an  act  resting  in  the  di.Bcretion  ot  the  legislature  will 
ironounced  void,  "only  when  it  violates  the  constitution,  palpably, 
nly,  and  in  such  a  manner  as  to  leave  no  doubt  or  hesitation  in  our 
ds." 

And  in  Cheaney  v.  Hooser,  48  Ky.  (9  B.  Mon.)  330,  345,  the  court 
ared  that  a  "tax  must  be  con.sidered  valid,  unless  it  be  for  a  pur- 
:  in  which  the  community  taxed  has  palpably  no  interest." 
We  are  not  at  liberty  to  use  our  judgment  as  to  what  is  judicious 
the  state  to  enact,  or  for  the  people  of  the  city  to  vote.  Can  we 
ime  judicially  that  the  people  ol  this  city  have  no  interest  in  the 
thern  Railroad  contrary  to  the  solemn  act  ot  the  legislature,  whose 
!>  it  was  to  pass  on  this  very  question,  and  contrary  to  the  vote  of 
people?  Is  this  a  case  in  which  we  can  hold  that  the  state  legisla- 
'  has  clearly  gone  beyond  its  authority  ?  We  think  not. 
The  objection  has  been  .suggested  that  the  Southern  Railroad  is 
xtend  a  great  distance  from  Cincinnati,  and  beyond  the  limits  of  (he 
e  of  Ohio.  The  objection  is  plausible  But  power  has  often  been 
ited  to  cities  to  operate  beyond  their  corporate  limits  in  order  to 
ire  something  essential  to  their  wellare.  The  city  of  New  York 
authorized  to  bring  the  water  of  the  Croton  river  a  distance  ol  forty 
;s,  at  the  cost  of  |11.000,000;  nor  can  we  suppose  that  the  exercise 
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of  such  authority  (or  such  a  purpose  would  have  been  prevented  if  the 
Crotoo  aqueduct  had  crossed  the  line  of  a  state. 

Cincinnati  has,  in  several  instances,  exercised  authority  granted  b; 
the  legislature  to  make  costly  improvcmcDts  beyond  the  corporate  limits. 
The  House  of  Refuge  was  built  under  such  a  law.  The  iufiimary  wu 
beyond  the  limits,  also  the  workhouse. 

The  city  was  authorized  to  expend  funds  in  the  purchase  of  stone 
coal  in  the  mines  which  are  not  located  within  the  corporation,  but  la 
different  states,  "and  in  all  the  necessary  agencies  lor  the  procuring, 
transporting,  and  delivery  ot  said  coal"  to  the  city,  lor  the  purpose  ol 
protecting  the  citizens  against  exorbitant  prices  in  the  times  of  scaicit}. 

Cincinnati,  under  a  law  of  the  legislature,  loaned  to  the  Ohio  and 
Mississippi  Railroad  Company,  whose  improvement  lay  principallr 
beyond  and  outside  of  the  state  ot  OhiO)  a  large  sum  of  money,  and 
afterwards  exchanged  its  bonds  for  the  stock  of  the  company. 

Under  a  like  law  of  the  legislature,  the  city  ot  Cincinnati  has 
already  invested  $160,000  in  the  railroad  from  Cincinnati  to  Lexington, 
in  the  same  general  direction  as  that  contemplated  lor  the  Sonlhem 
Railroad,  and  altogether  outside  the  state  ot  Ohio. 

If  there  were  a  lake  ot  good  water  on  the  south  side  ol  the  Ohio 
river,  and  if  the  legislature  and  the  city  itself  were  ot  the  opinion  that 
the  wellare  ot  the  city  required  that  an  aqueduct  should  be  constructed 
by  the  city  to  draw  pure  and  wholesome  water  from  that  sonrce,  and 
the  proper  legislation  were  had  in  Obio  and  Kentucky,  it  can  not  be 
doubted  that  the  city  could  raise  the  money  by  taxes,  under  the  authoi- 
ity  of  such  legislation,  to  do  the  work. 

The  fact  that  it  is  expected  that  the  Southern  Railroad  will  extend 
beyond  the  state  line  a  much  longer  distance,  or  that  it  is  not  water 
which  is  to  be  drawn  by  it  to  Cincinnati,  does  not  change  the  principle. 
We  do  not  say  that  this  principle  could  not  be  so  abused  as  to  lequiie 
the  interposition  of  the  judiciary  to  restrain  it.  But  we  have  no  evi- 
dence on  which  we  can  so  find  in  the  present  case. 

The  opinion  ol  Judge  Cooley  in  the  case  of  People  v.  Salem,  9  Am. 
Law  Reg.  487,  in  the  Supreme  Court  of  Michigan,  is  not  inconsistent 
with  the  decision  we  now  make.  That  opinion  decided  that  the  levy 
of  a  tax  to  raise  money  to  give  to  a  railroad  company,  either  by  loan, 
or  by  subscription  to  the  capital  stock,  to  help  construct  its  road,  if  not 
a  proper  use  tor  the  taxing  power,  because  it  is  giving  the  public  lund 
to  a  private  corporation. 

It  has  iio  application  to  a  case  where  the  municipal  corporation 
itself  constructs  a  public  work  essential  to  its  own  wellaie,  as  the 
learned  judge  has  himself  declared  in  an  opinion  published  since  that 
decision,  in  which  he  says,  "tliat  the  power  ol  cities  in  Ohio  to  con- 
struct works  of  internal  improvement,  with  legislative  permission,  has 
been  settled  by  judicial  decision,  and  "that  there  is  nothing  in  the 
present  constitution  of  Ohio  designed  to  prevent  the  local  authorities 
from  levying  taxes  for  the  construction  of  railroads  where  their  own 
agencies  are  employed  for  the  work."  Indeed,  the  opinion  coincides 
entirely  with  that  which  we  have  expressed.  Nor  is  the  case  of 
Whiting  V.  Railway  Co.,  9  Am.  Law  Reg,  166,  in  the  Supreme  Court 
of  Wisconsin,  in  conflict  with  our  opinion  as  now  announced. 

In  that  case,  Dixon,  J.,  giving  the  opinion  of  the  court,  held 
that  a  municipal  corporation  could  not,  under  the  constitution  of  that 
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loan  its  funds  to  a  railroad  corporation,  althoagh  he  expressed 
pinion  that  it  might  subscribe  to  the  capital  stock  of  the  company, 
se  it  became  to  that  extent  owner  of  the  improvement,  and  such 
rship  made  it  public  property. 

t  is  not  necessary  that  we  sbonld  consider  any  such  distinction.  But 
ay  add  that  we  have  found  no  authority,  and  have  been  referred  to 

inconsistent  with  the  principles  we  have  expressed. 
Jpon  the  whole  case,  we  hold  that  "the  act  relating  to  cities  of  the 
:lass,  having  a  population  exceeding  one  hundred  and  fifty  tbou- 

inhabitants,"  passed   May  4,  1869,  and  the  act  of  March  25,  1S70, 

ementary   thereto,  both  of  which  are  recited  in  the  petition,  are 

itutional  and  valid — in  which  opinion  we  are  unanimous. 

BR,  J. 

t  might  be  supposed,  in  a  case  of  so  much  importance,  that  each 

:  judges  would  announce  an  opinion;  hut  ]udge  Taft  had  soex> 

ed  the  subject,  and  given  the  individual  views  ot  hih  associates  so 

combining  them  with  his  own,  that  it  is  scarcely  necessary  they 
d  do  more  than  subscribe  to  his  opinion. 

rhere  was  one  idea,  however,  it  might  be  proper  to  reler  to  here, 
e  way  of  illustration,  as  it  was  suggested  when  the  case  was  before 
idges  in  the  consultation  room.  Suppose  it  was  necessary  to  build 
dge  across  the  Ohio  liver  at  this  point,  could  not  the  legislature 
irize  the  city  of  Cincinnati  to  build  it,  provided  the  state  of  Ken- 
'  would  permit  the  abutments  on  that  side  to  be  put  up  ?  It  did 
3pear  to  the  court  there  could  be  any  doubt  on  that  point. 
INS,  J. 
?hc  present  case  has  been  under  advisement  with  the  general  term 

tbe  month  ol  October:  the  whole  subject  has  been  most  carefully 
dered,  in  view  of  the  masnitude  and  importance  of  the  questions 
ved,  as  well  as  the  discussion  of  them  that  has  been  had,  not  only 
e  the  court  but  elsewhere.  The  result  reached  is  entirely  satisfac- 
to  each  member  of  the  court. 


AILROAD  COMPANY— REALTY -SALE —CREDITORS.       '  ",s,c. 

[In  General  Term,  January,  1871.] 
>RGE   E.  DONNER   ET  AI..  V.  ThS   DaYTON  &  CINCINNATI   Ry.  Co. 

ailroad  company  chartered  by  special  act  of  the  le;;is]atur<,  empowering  the 
rectors,  among  other  things,  to  transact  all  tbe  burliness  of  the  company  and 
I  sell  and  convey  real  and  personal  estate,  and  the  right  to  complete  any  part 
'  the  Toad  and  pnt  it  in  operation  which  tbe  inti^rests  of  the  road  may  require, 
id  having  a  choice  of  beverat  routes  and  termini,  may  sell  and  convey  to  a 
impetent  vendee  a  portion  of  its  right  of  way  npon  which  no  work  has  been 
>ne  for  a  money  consideration,  and  in  satisfaction  of  its  mortgage  indebted- 
ii»  on  its  whole  line,  leaving  to  ita  creditors  the  part  of  ita  road-bed  upon 
hicb  tbe  bulk  of  its  means  haa  been  expended. 

:h  a  Bale  and  conveyance  are  not  ulira  vires,  and  the  corporation  is  not 
lerehy  destroyed. 


Reference  is  made  to  this  casein  Mathers  v.  Cincinnati  Railway  Tunnel  Co., 
.  Dec.  162,  as  to  the  effect  of  a  certain  nunc  pro  tunc  entry  made  during  the 
edings. 
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3.  The  TCndee  of  this  right  of  wa^  havin;;  acquired  and  enjoyed  all  its  benefi 
shall  DOt  afterward  be  alloned  to  foreclose  the  mortgage,  though  he  itill  hot 
the  bonds  which  the  vendor  is  entitled  to  have  cancelled. 


Reserved  from  speciKl  term. 

In  February,  1847,  1848,  and  1849,  tbe  legislature  passed  sevei 
acts  by  which  the  Dayton  and  Cincinuati  Railroad  Company  becac 
JDCorporated.  It  was  known  generally  as  "  Th^  Short  Line  Railroad 
and  is  so  designated.  It  had  power  to  construct  a  road  Irom  Dayton 
Cincinnati,  though  in  the  first  two  acts  it  was  called  by  other  names,  a 
was  authorized  to  construct  loads  with  different  route.s  and  termii 
The  board  of  directors  was  made  "competent  to  transact  all  the  buslnt 
of  tbe  corporation,"  and  to  issue  and  sell  bonds,  etc.,  and  made  capat 
"to  have,  purchase,  receive,  possess,  sell,  convey,  and  enjoy  real  u 
personal  estate, "  etc.,  and  tbe  right  to  complete  any  part  of  the  ro 
and  put  it  in  operation  which  the  interests  of  the  road  may  require 
be  first  completed. 

The  company  was  duly  organized,  located  its  road,  and  commenc 
work  in  18t)2,  and  in  April,  1853,  a  mortgage  upon  tbe  entire  line  fn 
Dayton  to  Cincinnati  tor  $1,UOO.ODO  was  made  to  Wm.  J.  McAlpin  a 
Peter  Udlin,  trustees,  to  secure  tbe  bonds  ol  the  company  to  that  amoui 
and  seventy-two  of  them  for  $1,000  each  were  sold  or  disposed  of  id  t 
same  year.  It  appeared  that  about  $700,000,  obtained  principally  frc 
stock  subscriptions,  had  been  expended  within  three  miles  of  Cinci 
nati,  chiefly  on  what  is  known  as  tbe  Short  Line  Tunnel,  and  that  tl 
was  about  the  whole  expenditure  of  the  company  in  the  construction 
the  road. 

The  company  became  insolvent  dnd  unable  to  proceed  with  the  hot 
Donner  and  others,  plaintitts,  owned  thirty-eight  ot  tbe  mortgage  bon 
ol  the  company,  and  brougbt  suit,  in  May,  1859.  to  loreclose  the  moi 
gage  and  obtain  payment  of  these  bonds,  and  on  motion  a  receiver  w 
appointed  to  take  charge  ot  the  unfinished  road  and  otber  properly 
the  company,  and  the  plaintiffs  obtained  judgment  and  execution 
1860  for  nearly  $44,000.  To  the  action  sundry  judgment  and  olti 
creditors  were  made  parties,  who  filed  answers  and  cross-petitions,  an 
among  other  tbings,  sought  to  subject  unpaid  stock  subscriptions  to  t 
payment  of  tbeir  judgments. 

In  this  state  of  affairs,  the  Cincinnati,  Dayton  and  Eastern  Railro 
Company,  known,  as  the  "Eastern  Road"  and  so  designated  tor  en 
venience,  became  the  owners  by  assignment  from  tbe  plaintiffs  a) 
others,  both  of  the  judgment  tbey  bad  obtained  and  also  ot  tbe  bonds 
the  Short  Line  Company,  upon  which  the  judgment  was  founded, 
thi;  number  ol  sixty-five,  in  all  $65,000,  and  accrued  interest.  Dono 
had  no  decree  for  sale  at  the  time,  but  was  pressing  bis  claim  in  jud 
ment  against  the  Short  Line  Company,  while  other  creditors  by  jud 
ment  to  a  large  amount  were  doing  the  same,  tbe  company  being  utter 
insolvent,  as  is  alleged.  It  appears  that  on  July  28,  1865,  the  Short  Li: 
Company,  upon  the  previous  action  of  the  board  of  directors  appointii 
two  of  the  members  of  the  board  for  that  purpose,  by  written  agreeme 
and  conveyance  to  the  Eastern  Company,  reciting  its  ownership  of  tl 
right  of  way  it  had  acquired,  and  other  rights  for  the  side  tracks,  depot 
stations,  etc.;  that  it  bad  been  engaged  at  work  chiefly  near  Cincinnal 
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it  bad  expended  a  large  amoaat  ol  money  arisinf;  Irom  stock  sub- 
ona;  that  it  bad  incurred  liabilities  for  borrowed  money,  existing 
t  in  its  mortgage  bonds,  secured  on  its  entire  road  and  property, 
lat  proceedings  in  loreclosure  to  sell  the  road  were  pending,  and 
not  the  means  or  credit  to  complete  ihe  road,  but  was  in  imminent 
:  of  having  its  endre  road  sold  under  the  proceedings  aJoresaid,  in 
eration  of  lo5,U00  cash  received,  and  of  further  covenants,  sold 
mveyed  all  its  right,  title,  and  interest  in  and  to  so  much  of  the 
of  nay,  road-bed  and  ground  appropriated  or  intended  tor  side 
,  depots,  stations  and  other  appurtenances  of  the  same,  in  its  full 

and  breadth,  as  extends  and  is  situate  in  and  from  the  city  ot 
□  ,  in  the  county  of  Montgomery,  to  the  town  of  Sharon,  in  the 
'  ol  Hamilton,  including  all  its  said  line  and  appurtenances,  situ- 
i  lying  between  said  termini  in  Daylon  and  Sharon;  and  also  the 
:o  locate,  construct,  maintain,  and  opsrate,  tor  the  exclusive  and 
nal  use  of  said  party  (the  Eastern  Company),  its  successors  and 
s,  a  single  or  double  track  ol  rails  on  and  along  that  part  of  the 
ot  way  and  road-bed  of  the  Short  Line  Company  which  extends 
the  town  of  Sharon  to  the  point  where  said  roadway  intersects 
id  of  the  Marietta  and  Cincinnati  Railroad  Company.  "It  is  ex- 
'  understood,  nevertheless,  by  both  parties  to  this  indenture,  that 
Lme  is  not  intended  or  to  be  construed,  to  pass  or  include  the 
I  stock  of  the  Short  Line  Company,  or  any  part  thereof,  whether 
>r  unpaid,  or  the  franchises  ol  the  Short  Line  Company,  or  the 
E  of  its  right  of  way  or  its  other  property  not  hereinbefore  granted, 
e  same  are  reserved  and  retained  by  the  Short  Line  Company." 
he  agreement  referred  to  in  the  indenture  bears  dale  the  same 
nd  provides,  in  addition  to  the  consideration  of  the  $55,000  cash 
IS  set  forth  in  the  deed  above  recited,  that  the  Eastern  Company 
teep  the  Short  Line  Company,  in  so  far  as  regards  the  directors, 
lolders,  and  all  the  franchises  and  property  not  included  in  that 
ranee,  harmless  and  indemnitied  against  the  payment,  or  liability 
r,  or  be  made  answerable  upon,  the  mortgage  bonds  ot  the  Short 
[Company,  and  interest,  whether  in  judgment  or  otherwise,  then 

and  held  by  the  Eastern  Company,  to  the  amount  of  Jfi^.OOO, 
g  and  numbering  them:  "It  being  understood  that  neither  the 
londs,  or  the  interest,  or  the  coupons  thereon,  or  the  judgment 
ed  on  them,  or  the  mortgage  by  which  they  are  secured,  are  in 
lanner  paid  or  satisfied  in  whole  or  in  part  by  this  contract;  but 
me  are  to  remain  in  iull  force,  capable  ol  being  at  any  time  made 
ive  and  available,  either  to  project  and  confirm  by  sale  or  other- 
the  title"  of  the  Eastern  Company  "to  the  right  ot  way  and 
lenances  hereby  sold,  or  in  case  ot  the  failure  of  the  title  con- 
by  said,"  the  Short  Line  Company,  "as  herein  stipulated,  then  to 
e  fully  operative  against  the  said,"  the  Short  Line  Company. 
all  its  property  and  franchises,  in  as  full  and  ample  a  manner  as  it 
mtract  had  not  been  made,"  Upon  the  happening  of  the  same  con- 
icy  of  failure  of  title,  the  agreement  provided  for  the  repayment, 
;urity  therefor,  ol  the  $55,000  paid  as  part  consideration  of  the 
yance.  The  $'>6.000  paid  in  money,  it  is  alleged,  were  distri- 
among  the  creditors  of  the  company. 

'pon  this  security,  the  Eastern  road,  in  November,  IStJti,  issued 
age  bonds  to  the  amount  ol  $ii,0O0.O0O,  few  of  which  are  outstand- 
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ing,  the  balance  having  never  been  negotiated.  But  the  Eastein  Co 
pany  shortly  afterward  turned  over  all  its  rights  in  the  agreement  a 
property  conveyed  to  it  by  the  Short  Line  Company  to  the  Sandus 
road,  which,  by  reason  thereof,  as  the  testimony  shows,  has  made  a  ii 
□ing  arrangement  at  a  considerable  profit  with  the  Cincinnati,  Han 
ton  and  Dayton  Railroad  Company,  which  is  operating  a  line  of  ro 
from  this  city  to  Dayton  by  way  of  Hamilton,  and,  as  may  be  supposi 
the  Eastern  Company  does  not  intend  to  do  anything  with  the  propei 
it  owns  by  virtue  oi  this  conveyance  liom  the  Short  Line  Company. 

In  this  suit  various  entiies  were  made  and  proceedings  had.  an 
in  March,  1870,  a  decree  for  sale  was  entered  in  behalt  of  the  Cine 
nati,  Dayton  and  Eastern  Company,  on  the  bond  held  by  it,  and  moti 
was  made  to  set  the  same  aside.  It  seems  an  appraiseiuent  of  the  pn 
erty  mortgaged  was  made,  under  an  order  of  sale,  issued  at  $271.1,0 
but  an  order  was  entered  staying  proceedings  until  the  determinati 
of  the  motion  to  set  the  decree  for  sale  aside,  which  was  alterward  do 

J.  W.  Coleman  et  al..  stockholders  in  the  Short  Line  Compai 
owning  nine  hundred  and  sixty-six  shares,  shortly  after  the  consnmi: 
tion  of  this  sale,  viz:  on  October  16,  1865,  brought  an  action  in  t 
court  to  set  aside  the  conveyance  and  to  restrain  the  Eastern  Comps 
from  doing  anything  under  it.  While  this  sait  was  pending,  I 
majority  of  the  stockholder;)  ot  the  Short  Line  Company  execute< 
paper,  in  which  they  state  that  the  plaintiffs  in  that  suit  do  not  rep 
sent  the  subscribers  to  the  paper,  and  that  "they  approve  of 'the  s 
and  desiie  that  the  same  shall  be  in  all  things  confirmed,  and  are  rei 
to  give  ttieir  assent  in  any  torm.  They  are  satisfied  that  said  sale  ( 
necessary  and  judicious,  and  they  regard  it  as  highly  beneficial  to  i 
stockholders  and  creditors  of  the  said  Snort  Line  Company." 

In  this  case  both  corporations  filed  an  answer  in  1865,  in  wh 
they  both  allege  that  the  plaintiffs  represent  the  only  stock  out  of  e\f 
thousand  tour  hundred  and  fifty-nine  shares  opposed  lo  the  sale,  a 
they  both  ask  the  court  to  affirm  it. 

On  a  hearing  of  the  cause,  in  April,  1S67,  a  temporary  restrain: 
order  was  allowed  in  this  cause,  on  the  plainliUs  executing  bond 
$1,000,  which  was  never  done;  and  on  March  19,  1870,  a  final  decree 
favor  o[  the  plaintiffs  was  entered,  and  a  motion  lo  set  that  decree  as 
duly  made,  and  afterward  granted. 

In  1869,  Richard  Mathers  and  Samuel  Beresford.  executors 
George  Mathers,  deceased,  filed  a  creditor's  bill  upon  a  judgment  tl 
had  obtained  against  the  Short  Line  Company,  and  alleged  the  sa 
was  a  lien  on  all  its  property,  and  upon  which  they  had  levied  an  exe 
tion.  To  this  action  the  plaintiffs  made  the  Eastern  Company  and  i 
other  creditors  parties.  They  allege  that  the  sale  to  the  Eastern  Cc 
pany  was  void,  and  ask  a  marshaling  ol  liens  and  a  s^le  of  the  piope 
of  the  Short  Line  Company.  To  this  petition,  among  other  answt 
is  one  filed  by  the  Eastern  Company,  on  February  20,  1870,  in  wh 
Its  ownership  of  sixty-six  of  the  mortgage  bonds  of  the  Short  L 
Company,  including  those  in  the  Donner  judgmeat,  is  set  up,  ibe  p 
visions  ot  the  mortgage  to  McAlpin  and  Odlin  stated,  the  priorit) 
the  lien  asserted,  and  prays  that  in  case  any  sale  is  made  that  its  rig 
may  be  ascertained  and  determined,  and  the  amount  of  its  bonds  e 
interest  be  first  paid  out  of  the  proceeds  of  the  sale  and  other  rel 
Kothing  is  said  in  this  answer  about  the  coatract,  the  sal'^  and  conv 
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to  this  defendant  by  the  Short  Line  Company  of  July  28,  1865,  or 
he  (act  that  it  had,  betore  this  answer  was  filed,  disposed  of  all  its 
est  in  that  agreemeat  and  purchase  to  the  Sandusky  road. 
To  this  answer  a  reply  is  hied,  that  the  ellect  of  the  sale  and  con- 
□ce  by  the  Short  I,ine  Company  to  the  Eastern  Company,  on  July 
:865,  was  to  satisfy  aud  pay  said  mortgage  bonds  held  by  the  Eastern 
pany  as  it  alleges. 
No  answer  appears  to  be  filed  by  the  Short  Line  Company  in  this 

At  the  April  term,  1870,  these  causes  on  motion  were  consolidated, 
then,  at  the  January  terra,  1871,  came  on  for  hearing,  and  the  causes, 
tfaer  with  the  testimony  taken  before  the  judge  at  the  trial,  were 
rved  to  this  court. 

It  appears  Further,  Irom  the  testimony,  that  immediately  on  the 
plelion  of  the  agreement  of  sale  by  the  Short  Line  Company  to  the 
ern  Company,  that  it  set  about  resurveying  the  line  trom  Sharon  to 
ton,  changed  the  route  in  some  places,  surrendered  the  old  rights 
ray  nnd  took  new  ones,  and  took  new  stock  subscriptions  from  the 
ers  oF  stock  in  the  Short  Line  Company  which  was  surrendered, 
was  about  to  contract  for  the  building  of  the  line,  when,  as  it  alleges, 
njunclion  allowed  in  the  Coleman  case  stopped  the  project,  and  made 
pessary  to  abandon  the  enterprise;  but  bjlore  that  time  the  Eastern 
ipany  had  become  merged  in  -the  Sandusky  Company,  which,  by 
us  of  this  property,  mad-  a  very  advantageous  running  contract 
the  Cincinnati,  Hamilton  and  Dayton  Company.  It  was  the 
inence  of  the  contract  to  build  this  road  that  brought  the  Cincinnati, 
lilton  and  Dayton  Company  to  terms.  Rush  R.  Sloane  was  and 
is  the  president  of  the  Eastern  Company,  as  he  claims,  and  as  such 
a  the  sixtv-six  bonds  of  the  Short  Line  Company,  payment  of  which 
emanded.  He  is,  and  has  been,  also  the  president  of  the  Sandusky 
,  which  has  reaped  and  is  now  reaping  all  the  very  profitable 
lotages,  larger  than  its  cost,  of  having  held  the  property  of  the  Short 
:  Company  as  a  means  of  obtaining  its  entrance  into  Cincinnati  over 
Cincinnati,  Hamilton  and  Dayton  Company  much  cheaper  than  the 
trnction  oi  an  entrance  of  its  own. 

Burnett  &  Follett;  R.  B.  Warden,  and  Durbin  Ward,  for  the  Dayton 
Cincinnati  Railroad  Company. 

Champlin  and  Judge  Caldv^ell,  for  Coleman,  Evans,  et  a1. 
Caldwell.  Coppock  &  Caldwell,  for  the  judgment  creditors. 
King,  Thompson  &  Avery,  (or  subscribers  to  the  original  stock. 
Tilden  &  Maxwell  and  Ware  &  Disney,  :or  the  Cincinnati,  Dayton 
Eastern   Railroad   Company,  and   the  holders  of   the  bonds  of  the 
ton  Short  Line. 

iANS,  J. 

The  contract,  sale,  and  conveyance  of  July  28,  18(>5,  as  between  the 
rt  Line  Company  and  Eastern  Company  must  be  held  binding  and 
i.  It  does  not  appear  well  that  the  Eastern  Company,  after  insisting 
fO  answers  that  the  contract  is  valid  and  binding,  and  having  in  the 
ntime  given  the  Sandusky  Company  the  benefit  of  the  same,  by 
:h  it  has  obtained  a  very  valuable  advantage,  larger  than  its  cost, 
lid  come,  in  the  same  action  in  1870,  and  set  up  the  mortgage  bonds, 
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and  ask  that  they  be  paid  agaia  by  a  sale  of  all  the  coiporate  prop« 
and  Iranchises  ot  the  Short  Line  Company,  and  by  consequence 
entitled  to  recover  back  the  $55,000  cash  which  it  had  paid  for  the  pr 
erty  it  has  CDJoyed  and  is  now  enjoying,  and  which  has  long  since  h 
distributed  to  the  creditors  of  the  Short  Line  Company.  II  there  n 
DOthing  more  in  this  case  than  this,  we  should  hold  it  to  be  equitable 
deny  a  sale  on  the  prayer  of  the  Eastern  Company  to  satisfy  the  bon 

Again,  the  contract  provides  that  only  in  the  contingency  of  fail 
of  title  to  the  part  ol  the  property  coEveyed,  the  Eastern  Company  o 
set  up  this  claim.  In  any  other  case  the  bonds  were  to  be  used  to  m; 
the  conveyance  operative  and  available.  It  would  be  un]ast  to  all 
it  to  so  use  and  reap  the  advantage  of  the  property  embraced  in  the  c 
tract,  as  to  make  it  the  interest  of  this  company  to  demand  and  in: 
upon  a  sale  of  the  entire  corporate  property  of  the  othei  party  to 
contract,  as  though  the  title  to  the  property  conveyed  had  fniled,  wh 
has  not  occurred.  We  prefer  to  make  these  bonds  operative  and  av; 
able,  according  to  the  contract,  as  to  the  properly  conveyed,  andle; 
the  parties  where,  by  the  contract,  they  have  placed  themselves,  and 
hold  the  conveyance  and  subsequent  use  of  the  property  as  sabstanti: 
a  satisfaction  thereof.  The  propriety  ot  so  holding  is  sustained  by 
acquiescence  of  both  companies  for  a  period  of  some  four  years. 

The  cause  of  Coleman  et  al.,  however,  fairly  presents  the  quest 
of  the  validity  ol  the  contract  of  July  28,  1865. 

It  will  be  observed  that  this  contract  embraces  only  the  coipoi 
property  of  the  Short  Line  Company,  and  expressly  excludes  the  cap: 
stock,  the  Iranchises  of  the  company,  the  residue  of  the  right  of  v 
and  other  property  of  the  company.  It  is  admitted  that  the  Short  L 
Company  had  expended  mainly  all  its  means  on  the  three  miles  o( 
line,  including  the  great  tunnel  near  and  in  this  city,  and  was  una 
to  proceed  with  the  work,  was  largely  in  debt,  was  harassed  with  si 
ol  judgments  and  taxes  to  a  large  amount,  which  it  was  unable  to  p 
and  that  its  creditors,  knowing  the  practical  insolvency  of  the  oorpc 
tion,  were  pressing  tor  payment  and  threatening  to  sell  the  whole  pr 
erty,  which  must  have  resulted  in  a  fatal  .sacHtice  and  loss  to  the  p 
posed  road.  The  embarrassments  surrounding  the  enterprise  at  the  li 
were  insurmountable.  The  directors  of  the  company,  to  rid  tbemsel 
ot  the  most  pressing  ol  these  demands,  to  save  that  portion  of  the  pr 
erty  which  was  the  most  valuable  to  all  parties,  because  the  most  of 
means  had  been  expended  there,  by  this  sale  made  with  the  assent  of 
its  stockholders  except  these  parties,  in  fail,  preserved  the  enterpi 
Irom  ruin,  and  paid  off  $121,000  of  debts,  leaving  still  in  the  hand: 
the  company  the  only  available  and  valuable  property  it  ever  h 
The  proceeds  of  the  sale  went  to  the  creditors  ol  the  road.  The  s 
was  unquestionably  highly  advantageous  to  the  stockholders  and  ot 
creditors  of  the  companv.  The  transaction  presents,  therefore,  a  str( 
claim  that  it  should  be  upheld. 

It  is  objected  that  this  sale  was  destructive  of  the  company, 
do  not  think  there  is  much  force  in  this  objection.  The  cotporatioi 
certainly  not  extinct.  It  may  be  that  the  Short  Line  Company  may 
have  the  power  to  build  its  road  to  Dayton  by  another  route,  a.s 
charters  may  give  it  such  an  option.  It  may  even  repurchase  very  chi 
from  the  Eastern  or  the  Sandusky  Company  the  property  sold,  or 
use,  which,  as  it  now  asks  a  sale,  appears  to  have  no  value  to  it.     1 
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>yaDce  of  the  right  of  way  was  not  the  grant  ot  a  tranchlse,  but  ot 
it  the  means  by  which  a  trancbise  may  be  enjoyed  and  passed  by 
onveyance.  The  Eastern  Company,  it  is  ai^mitted,  had  the  un- 
ionable  ri^bt  to  obtain  what  it  did;  for  it  has  a  franchise  to  con- 
:  and  work  a  road  liom  Dayton  to  Cincinnati,  and  there  is  no  reason 
t  may  not  purchase  a  right  of  way  of  the  Short  Line  Company  as 
lividuals.  The  right  oi  way  was  simply  perpetual  easemenl,  and 
le  conditions  upon  which  it  was  originally  obtained  were  neither 
:ed  nor  violated.  (Junction  Ry.  Co.  v.  Ruggles,  7  Ohio  St.  1;  Coe 
ilroad  Co.,  10  Ohio  St.  372,384;  1  Redfield  Railways  247-251.) 
es,  by  the  charter,  the  company  had  the  right  "to  commence,  com- 
and  put  in  operation  any  part  ot  said  railroad."  The  disposition 
s  properly  does  not,  therefore,  destroy  the  enterprise. 
ld  examination  of  the  charter  of  the  Short  Line  Company  shows 
t  had  the  necessary  power  to  obtain  the  right  ol  way  and  to  make 
inveyance  in  the  form  and  manner  it  did.  (2  Redfield  692.)  But 
again  objected  that  the  whole  matter  was  done  by  the  board  of 
ors.  Besides  the  general  power  of  the  directors  over  the  corporate 
rty  conferred  expressly  by  its  charter,  we  think  the  Supreme  Court 
lio  has  settled  this  question  in  the  cases  ot  Hatch  v.  Cincinnati  & 
Ry.  Co.,  18  Ohio  St.,  92.  and  Goodwin  v.  Evans,  18  Ohio  St.,  IMt, 
Fhere  this  point  was  made  by  counsel  in  the  argument.  In  the  first 
se  cases,  the  grantee  was  not  complaining  of  the  transaction  on  that 
d;  so  here  the  Eastern  Company  can  not  complain,  as  we  have 

In  the  second  of  thexe  cases,  the  power  of  the  board  of  directors 
e  Short  Line  Company,  under  that  clause  ot  its  charter  which 
ners  the  directors  "to  transact  all  business  ot  the  corporation," 
1  under  review.  And  it  was  held  that  the  board  ol  directors  might, 
ut  relerring  the  question  to  the  stockholders,  accept  the  provisions 
:.  14  ot  the  act  of  1848,  by  which  they  had  taken  subscriptions  of 
istate  to  its  capital  stock,  though  they  had  no  right  to  take  such 
riptions  under  the  original  charter.  Adapting  the  language  of 
npreme  Court  in  that  case  to  this,  we  may  well  say:  "From  the 
:  and  character  of  this  sale,  there  would  teem  to  be  no  necessity 
ferring  the  question  oi  sale  to  the  stockholders.  The  disposilion 
;  corporate  property  was  not  intended  by  the  legislature  to  be  con- 
to  the  individual  corporators,  but  to  the  corporate  body.  The 
r  states  that  the  directors  shall  be  "competent  to  transact  all  bus- 
of  the  corporation,"  This  sale,  then,  was  business  of  the  corpora- 
whicb  the  directors  were  made  "competent  to  transact"  It 
I  seem  that  the  stockholders  could  not  have  sold  and  transferred 
roperty.  No  one  was  competent  to  do  it  but  the  board;  at  least, 
stockholders  could  do  it  so  might  the  board;  and  this  would  seem 
[inclusive  that  this  contract  was  not  uJ/ra  vires.     The  subsequent 

and  acquiescence  of  all  the  stockholders,  except  those  joining 
an  in  this  suit,  representing  bLit  a  very  small  minority,  furnish 
:  reason  for  declaring  this  sale  to  be  valid,  as  undoubtedly  the 
ction  was  to  the  great  advantage  of  all  the  creditors  of  the  corpo- 
And  certainly,  if  the  board  had  the  power  to  contract,  it  was 
duty  to  sell,  under  the  circumstances  shown  in  the  testimony,  if 
ly  they  could  at  once  satisfy  the  most  clamorous  of  the  creditors, 
ay  their  claims,  and  still  have  all  that  was  really  valuable  in  the 
nise  as  far  as  they  had  carried  it. 


464  OHIO  DECISIONS. 

Suiierlor  Court  ot  dncltmatl. 

But  it  is  said  the  property  of  the  Short  Line  Company  was  ii 
hands  ol  the  receiver  of  this  court.  Having  found  that  this  coa 
was  not  illegal,  we  do  not  see  how  the  mere  fact  that  the  proper 
the  corporation  was  in  the  hands  ot  a  receiver  can  affect  it.  Whil 
represents  the  rights  of  both  creditors  and  stockholders,  he  can 
assert  them  when  they  are  aOected  by  the  traudulent  or  illegal  ac 
the  board  of  directors,  and  may  repudiate  illegal  transfers  of  proi 
by  the  directors  acting  in  the  name  of  the  corporation.  (Edn 
Receivers  141.)  The  other  judgment  creditors  are  entitled  to  a  <!• 
in  their  lavor  against  the  unsold  property  of  the  company';  and 
cause  will  be  remanded  tor  turther  proceedings  to  subject  the  nn 
stock  subscriptions. 

A  number  of  cases  were  cited  to  us  in  argument,  but  we  tind  not 
lairly  opposed  to  the  views  we  have  expressed,  and  a  decree  ma 
taken  accordingly. 


1  c  8  c  COMMON  CARRIER— WRONGFUL  DELIVERY. 

[In  General  Term.  Jsnuarr,  1871.] 

Thb  Aoams  Express  Co.  v.  A.  S.  Wbntworth. 

1.  A  wrongful  delivery  of  goods  after  an  order  given  by  the  consignor,  found* 

the  inability  of  the  consignee  to  pay,  to  slop  in  transitu,  renders  the  ci 
liable;  and  the  lubsequent  receipt  by  the  consiKiior  of  the  consignee's 
packed  in  blank  with  the  goods,  and  an  attempt  on  his  part  to  collect,  it 
not  relieve  the  carrier's  liability  unless  tbe  note  be  paid. 

2.  Where  tbe  facts  justify  it,  the  notice  not  to  deliver  constitutes  part  of  the 


The  plaintiff  below,  the  delendant  in  error,  on  November  23.  1 
filled  an  order  for  goods  in  lavor  ol  one  G.  W.  Franklin,  of  Leesb 
Ohio,  amounting  to  S801.22.  He  packed  in  the  box  a  blank  not 
three  months  for  the  amount  of  the  bill,  to  be  signed  by  Franklin 
receipt  of  the  goods,  and  returned  by  mail.  The  next  day  the  def 
ant's  express  wagon  came  to  tbe  plaintiff's  store,  took  the  goods, 
the  driver  gave  the  u.sual  receipt.  Shortly  atterv.ard  tbe  plaintiff  lea 
that  Franklin  was  not  responsible,  and  going  to  tbe  express  office,  fc 
the  managing  agent  out,  but  saw  an  employe,  by  whom  he  was 
the  wagon  ha^  not  yet  reached  the  office.  The  plaintifi  then,  verbi 
inlormed  the  clerk  that  he  wanted  the  goods  hel^,  and  that  ihey  i 
not  to  be  delivered.  On  the  same  day  he  wrote  to  Franklin  inqui 
as  to  bis  financial  condition,  and  stating  in  conclusion:  "On  rec 
ot  your  reply  we  shall  ship  your  goods  at  once." 

The  plaintiH  supposed  his  order  to  the  express  company  had  I 
observed  until  about  December  8,  when,  having  learned  that  the  g< 
bad  been  delivered  to  Franklin,  he  went  again  to  the  managing  aj 
and  related  the  circumstances  to  him,  but  was  unable  to  recognize 
clerk  to  whom  he  had  given  the  order  to  hold  the  goods,  nor  was 
agent  able  to  learn  anything  in  the  matter  from  any  employe  of 
company.  The  plaintitf  had  probably,  again,  before  that  told  tbe  af 
not  to  deliver  the  goods  without  a  written  order. 


StJFBRIOR  COURT.  465 

Adame  Express  Co.  v.  Wentwortb. 

It  seems  that  FraDklin  was  absent  from  Leesburg  when  the  goods 
bed  that  place,  and  that  they  were  in  the  express  office  there  wait- 
his  return  some  six  or  seven  days.  It  was  also  proved  that  by  a 
:r  from  Franklm,  dated  December  3,  the  plaiatif!  received  the  note 
with  the  goods,  duly  signed,  and  on  the  fifteenth  acknowledged  its 
ipt  "in  settlement  of  bill,"  and  offered  Franklin  four  per  cent,  dis- 
it  on  all  money  paid  before  January  I,  1870.  Also,  that  on  January 
t^TO,  the  plaintiS  again  wrote  to  Franklin  not  to  pay  any  money  on 
lunt  before  maturity  to  a  certain  former  employe;  that  the  note  was 
into  bank  tor  collection  by  the  plaintlt!,  but  no  amount  was  ever 
?cted;  and  that  when  the  goods  were  shipped  and  the  note  matured, 
aklin  was  unable  to  pay  for  them.  The  agent  of  the  company  testi- 
that  it  was  the  custom  when  shipments  were  countermanded  for  the 
iper  to  show  the  express  driver's  receipt,  which  the  plaintiff  did  not 
Ud  this  state  of  facts,  the  court  below  gave  judgment  lor  the  plain- 
and  exceptions  were  taken. 
Dickson  &  Murdock.  for  plaintiH  in  error. 
A.  R,  DuttOD,  contra. 
;ans,  J. 

As  the  case  stands,  we  do  not  feel  at  liberty  to  interfere  with  the 
ing  of  lacts  made  by  the  judge  below.  The  plaintiff  in  error  claims 
:ral  propositions  of  law  on  the  testimony.  It  is  said  here  was  no  suffi- 
t  notice  to  the  company.  But  we  think  it  fair  to  hold  that  the 
ce  was  suFBcient.  Although  the  defendant  in  error  did  not  have  the 
pany's  receipt  with  him  when  the  order  to  hold  was  given,  still  he 
ht  conclude,  as  the  result  of  his  eUorts  to  stop  the  shipment,  even  if 
knew  that  the  surrender  ot  the  receipt  was  necessary,  that  its  sur- 
ler  was  waived.  Nor  was  it  necessary  that  he  should  regain  the 
lal  possession  of  the  goods.  The  notice  constituted  a  binding  con- 
3n,  lor  a  breach  of  which  the  carrier  is  liable.  It  became  part  of  the 
iracl  of  transportation.  (Steamboat  Owen  v.  Johnson,  2  Ohio  St. 
.)  Of  the  suf&ciency  of  this  notice  we  have  no  doubt.  If  the  plain- 
in  error  did  not  desire  to  be  responsible,  after  the  order  to  stop,  it 
ht  have  returned  the  goods  to  the  shipper  instead  ot  running  the  risk 
ielivery  to  Franklin. 
It  would  seem  that  the  company's  liability  was  complete,  unless 
ething  was  done  by  the  defendant  in  error  after  the  delivery  to 
uklin,  whereby  it  was  so  injured  as  to  defeat  the  right  of  recovery 
inst  it. 
It  is  claimed  that  the  receipt  of  the  note  by  the  defendant  in  error, 
ch,  in  his  letter  of  December  15.  he  acknowledged  to  be  "in  settle- 
it  of  the  bill,"  is  a  satisfaction  of  the  debt  and  conclusive  that  he 
ted  to  Franklin  alone  for  payment.  But  this  was  not  a  satisfaction. 
own  V.  Wray,  3  East  93;  Merrick  v.  Eoury,  4  Ohio  St.  60;  lyeach  v. 
irch,  15  Ohio  St.  169.) 

It  is  urged  that  this  receipt  ol  the  note,  the  retention  o1  its  posses- 
]  until  maturity,  and  all  other  acts  of  the  defendant  in  error  subse- 
nt  to  the  delivery  of  the  goods,  without  information  thereof  being 
y  communicated  to  the  plaintitt  in  error,  preclude  a  recovery.  But 
think  not.  No  damage  is  shown  to  have  ensued  thereby  to  the 
intiS  in  error.  In  fact,  these  acts  all  looked  to  procuring  payment 
the  debt,  and  if  the  defendant  in  error  had  succeeded,  the  company 
30    Dia 
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would  have  the  benefit  of  his  success.  That  he  did  not  succeed  can 
alter  the  case,  as  the  company  is  in  no  worse  condition  than  belore. 
deed,  this  defense  is  substantially  that  because  the  delendant  id  ei 
endeavored  to  collect  from  Franklin  the  amount  of  their  bill,  and  so  s 
the  plaintitt  in  error  harmless  ol  all  or  a  part  ot  the  loss,  he  has  then 
waived  all  right  ol  claim  against  the  company  and  must  bear  the  I 
himself. 

The  Steamboat  Owen  v.  Johnson,  supra,  seems  to  us  a  stroD 
case  in  these  respects  than  the  one  at  bar.  There  no  question  $e< 
ever  to  have  been  made  upon  the  lact  that  the  consignor  collecle 
large  portion  ol  the  value  of  the  shipment  from  the  consignee  atlf 
wronglut  delivery,  and  brought  suit  and  recovered  against  the  carrier 
an  alleged  balance  due  upon  a  disputed  account,  to  which  dispt 
which  was  between  consignor  and  consignee,  the  court  would  not  list 

It  is  said  that  Franklin  was  not  insolvent,  and,  therefore,  the  c 
signer  had  no  right  of  stoppage,  and  the  delivery  being  made  the  mal 
is  ended.  The  claim  is  thus  stated,  as  though  this  were  a  question 
lien  and  not  of  a  wrouglul  delivery  of  goods.  It  is  enough  to  say, 
this  connection,  that  Franklin  was  unable  to  pay  lor  the  goods  be' 
aud  at  the  time  of  their  wrongful  delivery,  and  that  by  such  delir 
the  vendor's  lien  was  gone,  and  the  injury  accrued.  The  mere  inabil 
of  the  party  to  pay  for  the  goods,  even  afier  their  shipment  is  suflici 
for  the  right  of  stoppage  in  iransilu.  (Benedict  v,  Schaettle,  12  0 
St.  515.) 

On  the  whole  case  we  think  the  judgment  ought  to.be  affirmed. 

Judgment  affirmed. 


ic.B  0.  HUNICIPAL  CODE— CITY  COMMISSIONER. 

Lin  General  Terra,  January,  1871.] 

Lackby  McHugh  V.  Cincinnati  (City). 

In  April,  186S,  theplaiatiffwaa  elected  one  of  the  three  city  commiasioncTsofC 
cinnati  for  the  term  of  three  years,  with  a  talsry  of  $2,000  per  atmnm,  de 
the  mnnicipal  act  of  1662,  which  was  repealed  by  the  rannicipat  code  of  1 
during  Ibe  term  for  which  he  was  elected.  The  city  KOvernment  was  reorf 
ized  under  the  code  without  the  "  city  com  mission  era."  and  the  c\tj  con 
refused  to  pay  to  plaintiff  any  salary  after  such  reorganixation  :  Held,  I 
section  728  of  the  mnnicipal  code  of  1869,  providing  that  the  "mayor,  Itu«i 
marshal,  treasurer,  and  all  officers  elected"  and  in  office  under  the  former 
"should  remain  in  their  respective  ofBces  and  perform  the  duties  thereof,  ui 
the  provisionH  of  this  act,  until  the  time  should  expire  for  which  (hey 
been  elected,  and  until  their  auccessors  abonld  l>e  chosen  and  qualified," 
not  save  the  office  of  "  city  commissioner"  to  the  plaintiff,  becanse  the  i 
code  provided  for  the  election  of  no  officer  who  could  be  regarded  as  his  i 
cessor,  and  his  office  waa  therefore  aboliahed  by  the  repeal  of  the  act  ni 
which  he  was  elected,  and  the  enactment  of  the  new  code. 

In  general  term  on  error. 

The  petition  shows  that  the  plaintifl  was  elected  in  April,  A. 
1868,  to  the  ofBce  of  city  commissioner,  took  the  oath,  and  gave 
bond  and  entered  upon  the  duties  of  the  office  lor  the  term  of  tb 
years,  at  a  salary  oi  $2,000  per  annum.  And  that  sioce  July  1,  II! 
the  city  council  has  refused  to  pay  the  plaintiff  any  salary,  and  that 
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St  1,  1870,  the  unpaid  salary  amounted  to  S2,ltit>.titi,  lor  which  he 

'o  this  petition  the  city  demurs,  and  the  ground  on  which  the 
■rer  is  sustained  in  argument  is,  that  by  the  municipal  code 
d  in  18tji),  the  act  creating  the  office  ot  city  commissiouer  was 
ed;  that  the  city  was  organized  uuder  the  code,  and  the  office  of 
Dmmissioner  has  thus  been  abolished  by  the  legislatuie. 
he  plaintifi  claims  that  he  is  entitled  to  the  protection  ol  the  pro- 

that  "the  emoluments  of  no  officer  wboiie  election  or  appointment 
uired  in  this  act,  shall  be  incteased  or  diminished  during  the  term 
bich  he  may  have  been  elected  or  appointed."  (2  S.  &  C.  1521, 
Sec.  88.)     [Sec   1717.  Rev.  Stat.] 

his  section  continues,  "Nor  shall  any  change  of  com"ensalion 
any  officer  whose  office  shall  be  created  under  the  authority  of  this 
uring  his  existing  term,  unless  the  office  be  abolished."  This 
D  was  contained  in  the  municipal  act  of  1852,  and  remained  in 
intil  the  municipt  code  ol  18fj9  was  adopted, 
he  petition  does  not  avet  any  performance  ot  duty,  or  offer  to  p<^r- 
luty,  in  the  office  to  which  the  plaintiff  was  elected  in  the  time  for 

he  claims  compensation.  But  be  claims  that  the  salary  is  inci- 
lo  the  office,  and  that  it  is  not  necessary  to  allege  performance  of 
I  duty.  Section  76  of  the  act  of  1852  provided  [or  the  election 
ree  cily  commissioners,"  and  prescribed  certain  duties  to  be  per- 
1  by  them  ;  that  (bey  should  perform  "such  other  duties  as  the 
il  should  by  ordinance  prescribe;"  that  they,  with  the  mayor  and 
ivil  engineer,  "should  constitute  the  board  of  city  improvements. 
ceive  such  compensation  lor  their  services  as  the  city  council  might 
line;'"  and  the  board  of  city  improvements  were  to  exercise  "such 
s.  and  perform  such  duties  in  the  superintendence  and  construclion 
blic  works,  constructed  by  authority  ol '  the  council,  or  ordered  by 
ty,  as  the  said  council  might  from  time  to  time  prescribe." 
y  Sec.  496  ot  the  municipal  code  of  18fjf*,  it  is  provided  that< 
never  the  council  ol  any  city  shall  establish  a  board  of  improve' 
,  such  boaid  shall  be  composed  of  the  mayor,  the  civil  engineer, 
reel  commissioner,  the  chairman  of  the  committee  on  streets  of 
ty  council,  and  one  resident  freehold  elector  ol  the  corporation,  to 
pointed  by  the  mayor,  with  the  consent  of  the  council,  for  such 
s  may  by  ordinance  be  provided." 

ection  497  ot  the  same  act  prescribes  "that  it  shall  be  the  duty  of 
Dard  to  supervise  the  lighting,  cleaning,  repairing,  and  iniprov- 
i  all  streets,  alleys,  public  squares,"  and  other  public  property 
I.  "within  the  corporation,  or  the  control  of  the  council  thereof," 
y  Sec.  61  of  the  new  municipal  code,  "The  officers  ot  cities  of  the 
lass  shall  consist  of  a  mayor,  solicitor,  treasurer,  sireef  corfimis- 
,  police  judge,  prosecuting  attorney  of  the  police  court,  and  clerk 
;  police  court,  all  o!  whom  shall  be  elected."  The  section 
;rates  other  officers  to  be  appointed.  There  is  no  provision  for 
"city  commissioners,"  or  lor  any  "city  commissioner,"  under 
ame. 

y  Sec.  731  of  the  municipal  code,  the  municipal  act  of  1852,  under 
the  plaintiff  had  been  elected  one  ol  the  three  city  commissioners, 
er  with  a  great  number  of  other  acts,  were  expressly  repeated. 
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By  Sec.  728,  "The  mayor,  trustees,  marshal,  treasurer,  and 
officers  elected  by  the  people,  or  appointed  by  any  municipal  corp 
tion,  then  ia  office,  were  to  remain  in  their  respective  offices  and 
torm  the  duties  thereof,  under  the  provisions  of  this  act,  until  the  I 
had  expired  for  which  they  had  been  elected,  and  until  their  succes 
should  be  chosen  and  qualified ;  but  that  all  such  officeis  should  be : 
ject  to  such  rules  and  regulations,  touchiog  their  duties  and  compe 
tion,  as  the  proper  authority  of  any  municipal  corporation  might 
vide. ' ' 

Ware  &  Disney,  for  plaintiff. 

Walker.  Conner  &  Warrington,  lor  defendant. 
Taft,  J. 

The  common  council  have  acted  under  the  municipal  code,  adapi 
their  ordinances  to  its  requirements,  according  to  which  all  "st 
commissioners  and  other  officers"  have  been  elected  and  have  enti 
upou  the  performance  of  their  duties  under  the  new  code  which  c 
menced  on  July  1,  18ti9,  leaving  nothing  for  the  "city  commissiimers 
do.  The  law  of  1852  had  been  repealed  expressly.  It  is  clairaec 
the  city  solicitor  that  there  is  no  place  for  them  under  the  code,  and 
their  offices  were  abolished  by  the  repeal  of  the  law  creating  them. 

If  the  old  act  under  which  their  offices  were  created  had  1 
repealed  by  the  code  without  any  reservation,  the  offices  would  h 
been  abolished,  as  was  held  in  the  case  of  State  v.  Wright,  7  Ohio 
333,  in  cegard  to  the  act  repealing  the  act  under  which  Judge  Fltnn 
been  elected  judge  of  the  priminal  comt.  We  Icnow  of  no  constitutii 
restriction  upon  the  legislature  in  regard  to  municipal  ofhcers. 

Does,  then,  the  reservation  in  favor  of  the  mayor  and  others  in  O 
during  the  term  for  whidi  they  were  elected,  and  until  their  succes 
in  office  should  be  elected  and  qualified,  save  the  three  city  commiss 
ers.  ot  whom  the  plaintiff  is  one?  Have  these  three  city  commissioi 
any  successors  under  the  new  code  ?  If  they  have  not  and  can  not  hi 
when  must  the  term  of  their  office  be  held  to  expire  il  not  upon 
organizing  of  the  city  government  under  the  new  code,  for  they  v 
elected  for  three  years  and  "until  their  successors  should  be  ele< 
and  qualified?"  II  their  offices  have  not  been  abolished  and  they 
still  in,  and  no  successors  can  be  elected,  they  have  a  permanency, 
they  have  successors,  who  are  they?  Many  of  the  duties  which  v 
required  of  the  city  commissioners  devolve  upon  the  different  offi< 
elected  or  appointed  under  the  new  code.  But  we  think  that  the  tl 
city  commissioners  can  not  be  regarded  as  having  successors  under 
new  code,  within  the  meaning  of  Sec.  2!^  ol  the  act,  which  provides 
the  continuance  in  office  of  the  mayor  and  others  named.  If  they  1 
any  successor  it  must  be  the  street  commissioner.  But  if  these  three 
commissioners,  under  the  old  law,  could  be  succeeded  by  one  street  c 
missioner.  they  could  not  constitute  a  part  of  the  new  tioard  ol  impn 
ments,  with  the  mayor,  engineer,  chairman  ol  the  improvement  C 
mittee,  and  resident  elector  to  be  named  by  thf  mayor.  If  they  » 
to  be  taken  inio  that  board,  it  would  not  be  what  the  code  provides, 
on  the  other  hand,  we  were  to  attempt  to  administer  the  law  on  the ; 
of  preserving  the  old  board  till  the  term  of  its  members  should  ex[ 
we  sbould  find  no  less  trouble.  These  three  city  commissioners  vn 
go  out  of  office  one  at  a  time,  leaving  that  board  imperlect,  and  t1 
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be  no  introduction  oE  the  aew  officers  elected  under  the  code,   as 

rould  make  a  board  such  as  neither  act  lias  ever  provided  tor. 

<a  the  whole,  we  think  that  the  purpose  ot  the  new  lan^  was  to 
the  old  act  as  to  the  ofBce  ot  city  commissioners,  and  abolish  the 
the  consequence  ol  which  was  also  to  abolish  both  the  duties  and 

lary. 

>ave  to  file  a  petition  in  error  in  the  Supreme  Conrt  has  been 

d.— Eds.] 


FOREIGN  ATTACHMEHT  LAW— HONRESIDENCE.        >  c^^ 

[In  General  Term,  January,  1871.] 
H.  S.  &  W.  S.  Smith  v.  Dalton,  Colbman  &  Co. 

i(t  Ohio  witb  his  famil;  for  New  York,  with  the  intealioa  to  return  if  he 
old  compromiBe  witb  hie  creditors  th^re.  or  to  remain  if  be  conld  not  do 
and  conid  get  employment,  neither  of  which  contiogenciet  happened. 
tachments  were  levied  on  his  real  estate  in  Ohio,  and  he  shortly  atteiwatd 
rnoved  to  Kenlucly:  Ne/d,  that  he  was  not  b  non-resideut  of  Ohio  within  the 
waning  ol  the  foreign  attachment  law. 

e  non-residence  for  any  length  of  time,  unless  aided  by  some  unecjuivocBl  act 
owing  intention  not  to  return,  will  not  cause  the  loss  of  domicile  in  the  state, 
bond  was  given  according  to  S.  &  S.  S93—QMete,  is  this  proceeding  in  prior 
:U  taken? 

iiTor  to  Special  term.         , 

'he  facts  are  presented  in  the  opinion  of  the  court, 
latthews  &  Ramsey,  lor  H.  S.  &  W.  S.  Smith. 
*homas  T.  Heath,  for  Furness,  Brinley  &  Co. 
Lbram  Brower,  lor  Coleman. 

lNS.  J. 

'hese  cases  [the  above  title,  and  that  ol  Furness,  Brinley  &  Co. 
e  Same]  stand  on  the  same  question.  They  are  foreign  attachments, 
1  October  31,  1870,  and  levied  upon  real  estute  in  this  city,  against 
es  J.  Coleman,  one  of  the  defendants ;  and  tHe  question  is,  whether 
a  noQ-resident  of  this  state  within  the  meaning  ot  the  code,  and 
nts  iisell  on  his  motion  to  dissolve,  which  was  overruled  by  the 
'  at  special  term,  and  exceptions  taken. 

rhe  judge  at  special  term  made  a  special  finding  of  facts  on  the  evi- 
r  adduced  at  the  hearinp;: 

'That  Charles  J.  Coleman,  in  consequence  of  the  failure  of  business 
e  brm  ol  Dalton,  Coleman  &  Co..  and  partially  influenced  by  the 
e  f^iven  to  him  by  GeorRe  W.  Jones,  as  set  forth  in  the  affidavit  ot 
Jones,  went  to  New  York  lo  s:-ek  employment,  and  also  to  make 
ort  to  obtain  a  compromise  with  the  creditors  of  said  firm,  intend- 
o  return  to  Cincinnati  if  he  could  eflect  a  compromise  with  the 
tors,  and  to  remain  in  New  York  if  he  obtained  employment  ana 
not  effect  a  compromise,  his  intentions  being  conditional.  That 
mained  in  New  York  until  about  the  middle  ol  June,  1870,  without 
iyment  and  without  eflecting  the  compromise,  when  he  removed 
t  'Gatewood  Farm,'  in  Campbell  county,  Kentucky,  where  he  con- 
s  to  reside  with  his  family.     That  while  in  New  York  he  wrote  to 
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H.  P.  &.  W.  P.  Smith  a  letter  which  in  attached  to  the  affidavit  of  ^ 
Smith." 

Rererring  to  this  letter,  dated  October  17,  1870,  it  appears  that 
man  discussed  with  the  Smiths  the  value  of  an  interest  in  this  d 
had  inherited,  and  assured  them  it  was  worth  notbinf;;  and  stat 
was  unable  to  obtain  employment,  and  was  living  on  the  charity  < 
wile's  relatives,  and  expresses  regret  that  they  would  not  compro 

The  advice  oi  Jones  to  Coleman,  referred  to  by  the  judge  i 
finding  ot  lact,  was  to  the  effect  that  Jones  told  Coleman,  about 
1870,  that  in  the  estimation  or  tne  business  cen  of  this  city,  the  fi 
of  Dalton,  Coleman  &  Co.  was  brought  about  by  the  personal  bab 
Coleman  himselt,  and  he  was  looked  upon  with  distrust  and  avei 
and  he  would  find  it  hard,  it  not  impossible,  to  get  a  situation 
where  bis  way  was  hedged  up;  and  Jones  then  advised  him  to  leav 
city  and  go  to  some  other  place,  where  he  could  enter  business  ; 
under  more  favorable  circumstances.  Jones  suggested  New  Yorl 
Louis,  and  Chicago  as  favorable  points.  Coleman  assented  to 
views,  and  the  next  day  he  and  his  wife  went  to  New  York  with 
baggage,  and  remained  there  until  about  November  20.  1870, 
Jones  leased  to  Coleman  the  'Gatewood  Farm,'  in  Kentucky,  wh< 
removed  November  25,  1810,  to  be  used  as  a  dairy  ani  a  home 
he  still  resides  there. 

As  a  conclusion  of  law  from  the  foregoing  facts,  the  judge  ' 
that  the  said  Coleman  was  not  a  resident  ol  New  York,  or  a  non 
dent  of  Ohio,  at  the  dale  the  attachments  were  issued,  and  tha 
attachments  ought  to  be  dissolved,  which  is  done."  In  looking  inl 
affidavits,  there  are  intimations  that  Coleman  intended  to  return  ti 
city  at  all  events.  The  error  assigned  is  thai  the  )udge,  at  special 
ought  not  to  have  granted  the  motion  to  dissolve  the  attachments. 

The  attachment  was  issued  on  October  31,  1870,  and  if  Col 
was  then  a  non-resident,  within  the  meaning  ol  the  attachment  la 
was  good.  It  is  said  the  actual  non~residence  ol  the  defendant 
determine  the  right  to  an  attachment,  although  it  may  be  admitto 
domicile  for  many  purposes  may  be  in  Ohio,  and  tbnt  unless  this 
of  the  law  is  adopted,  a  creditor  will  be  frequently  without  any  re 
against  his  debtor.  In  support  ot  this  view  the  cases  ot  Isham  v. 
hon?.  1  Bradf.  69;  Haggart  v.  Morgan.  1  Seld.  422;  Holmes  v.  Gr 
etc..  73  Mass.  {.7  Gray)  299,  and  Whitney  v.  Sherborn.  94  Mass 
Allen)  111.  are  cited  to  us.  But  one  of  these  (Haggart  v.  Mo 
supra,)  is  a  case  founded  upon  an  attactiment,  where  that  distinct! 
fairly  recognized,  and  the  court  quotes,  with  approval,  Thompson,  1 
1  Wend.  45,  and  Frost  v.  Brisbin,  19  Wend.  14.  The  question  of 
deuce  has  frequently  arisen,  both  in  this  country  and  in  Englar 
determine  the  succession  of  personal  property  or  jurisdiction  as  ti 
settlements  of  estates  or  the  right  to  vote,  etc. ,  and  it  would  n 
profitable  to  discuss  them  in  this  connection,  lor  one  may  have  a 
dence  lor  one  purpose  and  not  another.  But  in  determining  whet 
party  is  a  resident  or  non-resident  within  the  meaning  ot  the  at 
ment  law,  the  question  as  to  his  domicile  is  not  always  involved 
man  may  have  a  residence  which  is  not  in  law  his  domicile.  "Don 
includes  residence,  with  an  intention  to  remain,  while  no  length  ot 
dence,  without  the  intention  of  remainiug,  coustitules  domi< 
(Drake  Attachment,  Sec.  58.) 
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There  can,  then,  be  bnt  one  question  ior  us  to  determine,  viz 
her  Coleman  had  the  intention  of  remaining  in  Hew  York  at  thi 

the  attachment  was  issued. 
In  this  case  there  can  be  no  question  but  that  Coleman's  residence 

in  Ohio  before  he  went  to  New  York.  Now,  it  depends  oo  all  thi 
.  and  circumstances  of  the  case  whether  he  then  lost  it.  It  is  no 
gh  that  he  should  leave  his  place  ot  abode  in  Cincinnati,  and  shoul< 
}  New  York  to  seek  a  new  residence  (Pfoutz  v.  Comford,  26  Pa.  St 
;  for  he  does  not  thereby  acquire  a  new  residence,  but  still  retaiuj 
old  one.  "Residence,"  says  the  J0i:rt  in  the  case  just  cited,  "is 
ed,  made  up  of  fact  and  intention.  It  is  not  broken  by  seekinf 
^er  abode,  but  continues  till  the  lact  and  intention  unite  in  anothe 
e  elsewhere."  And  this  court  has  recognized  the  same  doctrin< 
igan  V.  Lumsden,  13  Re.  103  (2  Disn.  168),  where  it  is  said,  "tha 
ace  from  one's  home  for  years,  when  the  party  left  with  the  inten 

to  return,  if,  in  the  meanwhile,  the  intention  to  return  is  no 
-oyed  by  some  unequivocal  act,  signityiug  a  purpose  to  change  thi 
Icile,  does  not  defeat  this  right  to  claim  his  lormer  residence  as  i 
d  never  been  interrupted  by  his  absence."  The  mere  intention  t( 
)ve,  without  actual  removal,  will  not  avail,  any  more  than  the  fac 
moval  without  the  intention  to  acquire  a  new  residence.  And  oni 
not  be  said  to  have  acquired  a  new  residence  until  he  has  lost  thi 
one.  The  very  tact  that  Coleman's  remaining  in  New  York  wai 
ingent,  and  that  that  contingency  had  not  happened  when  tbesi 
:hments  were  sued  out,  would  seem  to  be  decisive  in  the  view; 
:h  we  have  expressed.  And  we  are  satisfied  that  not  until  hi 
Ived  to  remove  to  Kentucky,  and  did  so,  did  he  lose  his  residence  ti 
I.  But  this  was  after  the  attachments  were  issued. 
In  this  issue,  the  burden  of  proot  is  on  the  plaintiSs,  and  the  fad 
on-residence  must  be  made  out  to  the  satisfaction  of  the  court 
ton  V.  Paige,  9  Ohio  St.  397.) 

We  do  not  think  the  party  has  done  so;  for  besides  the  fact  tha 
man  had  valuable  interests  here,  there  are  declarations  of  an  inten 

on  his  part  to  return  to  Ohio  while  he  was  in  New  York.  On: 
ition  has  been  called  to  the  fact  that  there  is  no  compliance  witt 
amended  act  relating  to  proceedings  in  error  in  this  class  ot  cases 
&  S.  693.)  [Repealed,  7437,  (No.  593)  Rev.  Stat.]  We  find  that  m 
1  has  been  given.  This  may  be  fatal  to  bis  proceeding  in  error 
bave  preferred,  however,  to  dispose  of  the  case  on  its  merits. 
The  judgment  must  be  affirmed. 
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I  c SO.  STREETS— TITLE— CHANGE  OF  GRADE. 

[In  Geoeral  Term,  Janaarj,  1871.] 

*Thb  Eaglh  Whitb  Lead  Co.  v.  Cincinnati  (City)  bt  al. 

1.  Sluing  Btreet  was  ori^iaallj  laid  out  and  opened  twelve  feet  in  width  fromCou 
to  Hnut  street,  and  in  1844,  James  Hunt,  the  proprietor  of  the  property  oii  tl 
east  aide  of  said  street,  in  making  a  lease  tor  ten  years  to  Heming  ol  li 
ground  novr  owned  by  the  plaintiS\  reserved  for  an  addition  in  width  to  s«i 
street  a  strip  of  ground  twenty-eight  feet  wide,  which  he  threw  open,  incit* 
ing  the  width  of  Spring  street  to  forty  feet.  In  1848,  the  said  Hunt  agrecikwil 
the  holders  of  said  leasehold  that  the  strip  of  twenty-eight  feet  ol  ground  migl 
be  reduced  to  eighteen  feet,  leaving  the  street  thirty  feet  in  width.  af-reeitiE  Ih. 
they  should  have  a  private  right  of  way  over  said  strip  of  ground;  and  Spric 
street,  of  the  full  width  of  thirty  feet,  has  been  opened  and  used  by  the  pnbl 
as  a  public  street  since  1844.  and  is  now  so  used:  //eid.that  said  stiip  i 
ground,  eighteen  feet  in  width,  is  to  be  regarded  as  part  of  Spring  street  ii 
public  property. 

i  The  plaintiff  owned  the  Bagle  White  Lend  Works,  erected  upon  its  lot  frontir 
on  Spring  street,  one  hundred  and  thirty  feet  north  of  Court  street,  Cincinni' 
The  improvements  upon  the  plaintiff's  lot  were  valuable,  and  were  erected 
1S62.  In  1868,  the  city  council,  by  ordinance,  changed  the  grade  of  Court  &tie 
from  thtf  grade  established  in  1833,  so  that,  at  its  intersection  with  Sprii 
street,  it  was  nineteen  feet  above  the  old  grade,  making  the  grade  of  Sprii 
street,  from  the  plaintiff's  premises  to  Court  street,  an  ascending  onr.au 
though  practicable,  less  convenient  as  an  acceaa  to  plaintiff's  property  than  itw 
belore:  Held,  that  the  right  of  the  plaintiff  in  Court  street  and  in  Spni 
street,  from  plaiqtiff 's  property  to  Court  was  "merged  in  that  of  the  pnbl 
and  that  the  injury  resulting  to  the  plaintiff  from  such  lawful  improvemeDt 
Court  street  is  speculative,  and  too  remote  to  be  made  the  lonndation  of 
recovery  against  the  city. 

This  suit  was  brought  to  recover  damages  fiom  the  city  caused 
the  impTovements  of  the  plaiatiQ,  upon  a  lot  tiontiug  on  SprJtig  sliee 
between  Hunt  and  Court  streets,  by  raising  the  grade  ol  Court  stre 
at  its  intersection  with  Spring  street.  The  grade  oi  Court  street  ft: 
raised  in  connection  with  Gilbert  avenue,  and  other  street  improv 
ments  in  Deercreek  valley,  some  nineteen  leet  at  the  point  where 
passes  the  street  on  which  the  plaintiff's  lot  is  situated.  The  plaintifl 
lot  is  one  hundred  and  thirty-eight  leet  north  from  Court  street,  II 
claimed,  by  the  plaimiS,  that  the  raising  of  Cotirt  street  rendered 
necessary  to  raise  the  street  in  Jront  of  its  premises;  and  that  in  cons 
quence  ot  raising  the  street  in  Iront  of  the  lot  ot  the  plainlill,  its  it 
provements,  which  were  valuable  and  permanent,  would  have  to  I 
taken  down  and  raised  to  a  corresponding  level. 

'Cited  iu  support  of  the  proposition  that  a  claimant  for  damages  in  the  allri 
tion  of  a  road  is  not  entitled  to  recover  where  such  alteration  merely  renders  H 
road  less  convenient  for  travel  without  directly  impairing  his  access  to  the  t(m 
rrom  the  improvements  on  his  land.  Fllehman  v.  Railway  Co.,  11  Re.  &! 
Cited  for  the  rule  that  where  a  landowner  has  maHe  improvements  suited  to  i 
established  grade,  and  the  city  changea  such  established  grade  so  as  to  cut  off' 
injure  access  to  the  improvements  from  the  street,  the  owner  may  recover  dai 
ages,  but  the  rule  is  limited  to  the  street  upon  which  the  property  abuts.  Riilw. 
Co.  V.  McLaughlin,  7  Circ.  Dec,  650.  Cited  for  the  same  rule,  but  held  inspp 
;able  for  the  reason  that  access  to  the  improvements  was  not  merely  inco 
renient,  but  the  improvements  themselves  were  rendered  unserriceabie.  Tolei 
v.  Lewis,  1  O.  S.  C.  D.  229. 
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I'he  qaestioa  of  damages,  on  the  hypothesis  that  the  plainlitt  was 
led  to  be  iDdemoitied  for  the  loss  sustained  by  such  changed  grade 
lart  street,  was  subtnitted  to  a  jury,  who  found  a  verdict  fcfi  81,700. 
plaintiff  also  claims  a  private  right  ol  way,  in  the  east,  eighteen 
)f  the  ground  opened  and  used  as  part  of  Spring  street,  and  that  he 
lerelore,  entitled  to  be  regarded  as  an  owner  whose  property  fronts 
Court  street.  The  question  whether  the  citj'  is  liable' to  the  plain- 
}r  such  damages  has  been  reserved  to  this  general  term,  on  a  motion 
Iter  judgment  against  the  cit;y  for  the  amount  assessed  by  the  jury, 
rilden  &  Goodman,  tor  plaintiff. 
iFalker  &  Conner,  tor  delendant. 

•,  J- 

3y  the  agreed  statements  of  -facts  accompanying  the  reservation,  it 

irs: 

'  That  the  title  ot  the  property  of  the  plaintiff  is  derived  from  the 

Ting  leases  and  deeds,  which  are  annexed  to  the  statement,  viz; 

fiom  John  Frazer,  trustee,  to  Heming;  lease  from  Heming  to 
Jin;  lease  from  Hunt  and  Pendleton  toConklin;  lease  from  Hunt  to 
lin;  deed  trom  Hunt  toConklin, Wood  &  Elstner;  deed  Irom  Wood 
Istner  to  Kagle  White  Lead  Company.  The  agreement  between 
lin.  Wood  &  Co.  to  Hunt  is  offered  in  evidence,  subiect  to  the 
ion  of  the  court  as  to  its  relevancy,  admissibility,  and  effect, 
'ft  is  agreed  that  the  spate  oi  thirty  feet  or  more,  now  open,  has 
open  and  unobstructed  to  the  same  extent  that  it  now  is  ever  since 
ate  ot  the  lease  to  Heming,  in  Ihe  locality  of  the  street  called  for 
at  lease,  and  has  during  all  that  time  been  used  by  those  ol  the 
c  desiring  to  pass  that  way  as  a  pnblic  street. 

'It  is  also  admitted  that  the  plat  annexed  to  said  statement  is  a 
ct  exhibit   of   the  location   of  the   streets  and   property  in  that 
ity." 
Po  understand  the  claims  of  the  plaintifi  as  an  owner  of  a  private 

in  the  eighteen  leet  of  Spring  street,  it  is  necessary  to  give  an 
le  of  the  history  of  Spring  street  and  ol  the  plaintiff's  title. 
!n  1844,  Spring  street,  extending  south  Irom  Hkint  to  Court  street, 
mly  twelve  leet  wide,  and  it  lan  parallel  to  Broadway,  and  distant 
:  one  hundred  and  sevenly  feet  eastwardly  Irom  it.  On  the  east 
)f  this  Spring  street,  there  was  a  lot  of  land  belonging  to  James  G. 
,  then  in  the  hands  o<  a  trustee  tor  him,  extending  along  Court 
:  some  three  hundred  and  twenty  feet,  and  along  the  east  side  of 
,g  street  three  hundred  feet.  In  January,  1844,  John  Frazer,  the 
»  of  James  G.  Hunt,  made  a  lease  to  one  Wellman  lor  ten  years 
ot  distant  one  hundred  and  thirty-two  feet  north  from  Court  street, 
fronting  on  Spring  street  thirty  ieet.  In  August  o!  1844,  Frazer, 
istee,  granted  a  lurther  lease  to  Heining  of  a  portion  ol  the  residue 
e  lot,  and  the  entire  residue  of  what  was  called  the  "tanyard  lot," 
extending  northwardly  from  the  Wellman  lot,  on  the  east  side  ot 
ig  street  about  one  hundred  and  twenty-four  feet,  lor  fifteen  years, 
lis  time  there  was  granted,  by  the  trustee  of  Hunt,  a  strip  of  ground 
Iv-eight  feet  wide  Irom  the  west  side  of  the  Hunt  tract,  lying  next 
>t  Spring  street,  and  extending  northwardly  Irom  Court  street  to 
lorth  line  of  the  Hunt  tract;  so  that,  in  front  of  the  premises 
ed   to  Wellman  and  Heming,  there  would  be  a  street  forty   teet 
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wide,  extending  to  Court  street,  and  north  from  said  premises  to  Hn 
street.  Spring  street  would  be  but  twelve  feet  in  width. 

In  August,  1848,  Conklin,  Wood  &  Wood  purchased  from  Hunt  t 
interest  of  both  the  lessor  and  lessees  under  said  leases.  Hunt,  who  h 
succeeded  his  trustee,  made  a  lease  ol  the  premises  for  a  term  after  t 
expiration  of  the  former  leases.  At  this  time  it  was  agreed  that  I 
■twenty-eight  foot  strip  of  ground  should  be  cut  down  to  eighteen  ie 
so  as  to  make  a  road  or  street  thirty,  instead  of  forty  feet  wide.  Tl 
lease  granted  the  premises  by  a  description  bounding  them  on  the  w< 
by  Spring  street,  but  excepted  trom  it  a  strip  of  ground  eighteen  (• 
wide,  running  from  north  to  south  along  the  west  side,  which  strip 
ground  was  declared  in  the  lease  reserved  to  be  used  as  a  private  str< 
between  said  Hunt  and  said  Conklin,  Wood  &  Wood, 

Conklin,  Wood  &  Wood  occupied  the  premises  till  1853;  they  th( 
with  John  Elstner,  purchased  the  reversion  from  Hunt,  and  receivet 
deed  Irom  him.  No  provision  was  inserted  in  that  deed  for  the  ei; 
teen  feet,  but  (he  premises  were  bounded  on  the  original  twelve  feet, 
Spring  street,  although  the  forty  foot  street  was  referred  to  as  descnt 
in  the  lease  to  Heming.  It  was,  however,  stipulated,  in  a  paper  ei 
cuted  at  the  same  time,  "that  they  would  keep  open  lor  their  mut] 
benefit  a  strip  of  land  eighteen  leet  wide  off  the  east  side  of  Hunt's  ti 
yard  lot,  and  that  they  would  mutually  bear  the  expense  of  paving 
grading  Court  street  in  Iront  of  said  eighteen  toot  strip." 

But  it  appears  that  from  1844  this  sfreet  has  been  open  at  least  thi 
feet  wide,  and  all  the  whiL'  used  by  the  public  as  a  street,  and  thai 
is/iow  so  used.  Without  going  luither  into  the  history  ol  Spring  slrt 
and  the  variety  of  arrangements  as  to  its  width,  but  taking  into  cons 
eration.  the  fact  that  this  Spring  street  has  been  open  and  traveled  a 
public  street,  for  at  least  the  width  of  thirty  feet,  tor  twenty  years  a 
more,  we  think  that,  under  all  the  circumstances,  the  intention  thai 
should  be  a  street  was  long  since  established,  and  that  it  could  not 
lawfully  closed  up.  This  dedication  was,  in  the  view  we  take  of 
complete  and  accepted  prior  to  the  act  of  1865,  requiring  the  acceptai 
of  dedications  by  ordinance. 

We  conclude,  therefore,  that  the  plaintiff  has  no  such  private  own 
ship  in  the  eighteen  feet  as  to  claim  the  rights  of  an  owner  ol  a 
Ironting  on  Court  street. 

As  to  the  question  whether  a  plaintiff  can  recover  for  damages  o 
sequent  upon  an  improvement  of  a  street  on  which  his  property  does  : 
front,  it  is  proper  to  consider  what  has  been  decided  in  our  courts  on 
subject  of  damages  caused  by  changing  grades  of  streets,  and  on  w' 
grounds  the  decisions  have  been  placed.  In  England,  and  in  ot! 
states  than  Ohio,  it  has  been  held  that  a  municipal  corporation  has  I 
power  over  the  improvement  ol  streets,  and  may  raise  or  depress 
grades  without  liability  to  the  owners  of  property  Ironting  on 
streets.  In  Ohio,  our  courts  have  not  doubted  that  the  municipal  c 
porations  had  lull  power  over  the  grades  of  the  streets,  and  coaM  la 
or  depress  them  at  pleasure;  but  they  have  dttermined  that  if  a  grf 
has  been  once  established,  and  the  owner  of  property  fronting  upon 
street  has  erected  improvements  suited  to  the  established  grade,  and 
city  changes  such  established  grade  so  as  to  cut  off  or  injure  the  ace 
to  the  improvements  from  the  street,  the  owner  may  recover  damaf 
This  is  an  exception  to  the  common  law,  as  held  in  England,  and  ol 
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es  of  this  countty,  but  it  is  nell  established  in  Ohio.  The  priaoiple 
i  not  apply  to  improvements  made  by  an  owner  before  a  grade  has 
:t  established.  He  is  bound  in  such  a  cas^  to  anticipate,  at  least,  any 
onable  change  of  grade  from  the  natural  surface,  and  if  t;e  erects 
improvements  so  low  or  so  high  as  not  to  suit  such  reasonable  grade 
m  established,  he  can  recover  no  damages. 

No  decision  ot  cur  courts  has  gone  so  far,  hitherto,  as  to  give  dam- 
i  to  owners  ot  property  not  fronting  on  the  street  whose  grade  has 
a  changed;  and  we  do  not  leel  justitied  in  enlarging  the  exception 
ch  our  courts  have  introduced  into  the  common  law.  If  we  should 
trge  it  so  as  to  give  damages  on  other  streets  tbau  those  on  which 
property  ironts,  it  would  be  difficult  to  fix  any  practical  limit,  or  to 

how  many  suits  would  be  brought  against  a  city  whenever  it  should 
ture  to  improve  a  street.  The  cost  ol  litigation  and  damages  would 
jreater  than  the  cost  of  the  improvement?. 

The  ground  on  which  our  Ohio  courts  have  given  damages  is,  that 
lan  whose  property  bounds  upon  the  street  has  a  peculiar  interest  in 

street,  to  which  he  bas  adjusted  bis  improvements.  That  this 
trine  does  uot  extend  to  the  making  ot  the  access  to  an  owner's  prop- 
'  less  convenient  by  a  change  in  the  location  of  a  road  near,  but  not 
in,  the  land  of  the  owner,  was  dejiided  in  the  late  case  ol  Jackson  v. 
kson,  lU  Ohio  St.  163.  In  that  case  it  -was  shown  that  the  road 
ich  passed  through  the  plaintifl's  premises  was  changed,  not  on  his 
mises,  but  immediately  on  leaving  bis  premises,  so  as  to  make  his 
ess  or  ingress  from  and  to  bis  home  much  less  convenient  than  by 

old  established  road. 

The  courtsay,  page  168:  "The  private  rights  of  the  owner  of  lands 
the  adjacent  highways,  upon  principle,  are  the  same  as  those  of  the 
aer  of  lots  in  towns  to  the  adjacent  streets.  In  either  case  they  arc, 
1  great  extent,  modified  by  attending  circumstances.  Such  owner  has 
rivate  right  of  access  to  and  from  the  street  or  highway ;  and  when 

has  made  improvements  on  his  land  with  direct  reference  to  the 
pining  highway  as  then  established,  and  with  reasonable  relerence  to 
piospcctive  improvement  and  enjoyment  by  the  public,  he  bas  a 
rate  right  of  way,  or  passage,  to  and  Irom  the  highway  as  it  then 
sts;  and  any  substantial  change  in  the  highway,  to  the  injury  of  such 
isage  or  way,  is  an  invasion  ol  his  private  property;  and  this  private 
ht  extends  so  far  as  the  resonaable  and  convenient  use  of  the  adjacent 
;hway;  but  beyond  such  necessary  use  thereol.  the  private  right  is 
rged  in  that  of  the  public.  Especially  must  this  be  so,  when,  as  in 
)  case,  the  alteration  of  the  road  complained  of  is  not  adjoining  the 
ds  of  the  plaintiff,  and  the  injury  thereto  is,  at  most,  lemoie  and  con- 
uential." 

The  same  principle,  we  think,  applies  to  the  present  case.  If  the 
intih's  property  is  rendered  less  eligible  by  a  necessary  improvement 
Court  street,  on  which  its  property  does  not  bound  by  reason  ol  the 
iseqnent  increase  of  the  grade  ot  Spring  street  Irom  the  property  of 
intiff  to  Court  street,  the  injury  is  loo  remote  to  be  compensated, 
1  the  private  right  of   the  plaintiff  must,  to  that  extent,  be  regarded 

merged    in  that  ol    the  public.      If  Spring  street  should  be  graded  up 

tront  of   the  plaintiff's  property  without  his  consent,  and  the  access 

its  improvements  should  be  thereby  cut  oQ  or  injured,  a  case  would 

made  within  the  principle  of  the  Ohio  decisions.     But  the  simple 
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act,  that  the  plaintiff,  Id  passing  along;  Spring  street  to  Court  street 
OK  encounters  an  ascent  instead  ol  a  rlescent  as  before,  is  not  a  groaiu 
I  recovery,  althotigh  it  should  appear  that  plaintill's  pioperty  wa: 
lade  less  valuable  by  the  change. 

A  finding  o!  damages  in  such  a  case  must,  at  least,  be  regarded  a: 
pcculative  and  very  uncertain.  It  is  not  claimed  that  the  access  ti 
laintiff's  property  by  Spring  street  is  cat  off.  The  grade  is  not  ver] 
teep  at  present ;  and  the  worst  that  can  be  claimed,  is,  that  for  hanliof 
eavy  loads,  the  draft  is  more  severe  than  it  was  before. 

Prom  the  statement  of  facts,  we  are  salis&ed  that  no  damages  ban 
een  shown  which  entitle  the  plaintitt  to  a  recovery. 


%^-        SPECIFIC  PERFORUANCE— HARRIED  WOHAH. 
[In  General  Term,  January,  1871.] 

*  Thomas  Baink  bt  ux.  v.  John  Bickett  et  dx. 

A  married  woman,  tenant  for  yeara,  may,  by  joining  her  husband  vrith  her,  main 
tain  a  suit  against  the  lessor  for  the  specific  performance  of  a  contract  to  coo 
vey  the  fee  to  her,  and  when  the  purchase  money  is  paid,  can  compel  the  esc 
cution  of  a  conveyance,  in  the  absence  of  a  covenant  to  do  bo  Booner. 

The  lessor  encourages  the  permanent  improvement  of  property  by  tenants  fo: 
years,  in  expectation  ol  their  being  allowed  to  purchase  the  fee,  and  afterwan 
contracted  accordingly  :  //eld,  that  the  estoppel  against  his  afterward  re fusinf 
to  convey  the  fee,  on  the  gronad  that  the  plaintiff  was  a  married  woman,  rsi 
with  the  land,  and  a  subsequent  purchaser  from  him,  advised  of  all  the  facli 
was  bound  thereby. 

Error  to  special  term. 

The  facts  appear  tn  the  opinion  of  the  court. 

Yaple  &  Healy.  for  plaintiff  in  error. 

C.  D.  CofBn.  contra. 

[AGANS,    J. 

This  cause  presents  the  same  facts  and  questions  as  Bickett  v. 
/hite,  reported  post  170,  with  the  additional  question  (the  lease  having 
een  made  to  one  Honohan,  and  now,  by  regular  assignment,  having 
ecome  vested  in  Mrs.  Baine)  whether  the  court  could  enforce  the  coM' 
act  in  hej  favor.  It  was  claimed  that  this  could  not  be  done,  as  shf 
as  a  married  woman,  and  that  there  was  no  mutuality  in  the  contract, 

The  proof  shows  that  Thopias  Baine  attended  both  meetings  ot  the 
:nants  on  February  13  and  14,  acting  in  behalf  of  himself  and  his  wife, 
id  he  would  be  bound  to  pay  lor  the  land.  There  was  a  cottage  on 
le  lot  in  controversy,  worth  81,500  or  81,600,  put  theie  under  thes:;me 
rcumstances  stated  in  Bickett  v.  White,  supra.  In  all  other  respects 
lis  case  stands  on  the  same  footing  as  that. 

Is  this  contract  then  wholly  inoperative  so  far  as  the  wife  is  con- 
;rned  ?     We  think  not.     The  terms  of  the  contract  do  not  require  that 

•The  decree  for  Bpeci6c  performance  having  been  reversed  in  the  several 
aes  in  which  Bickett  was  plaintiff  in  error,  27  Ohio  St.  405.  it  was  not  necessary  to 
iss  upon  the  point  raised  in  this  case  as  to  whether  the  wife  of  Baine,  joined  witti 
:r  husband,  could  have  the  decree  enforced  in  her  favor.     See  foot  aott.posi,  17ft 
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ler  a  deed  should  be  executed  by  Bickett  on  the  one  hand,  or  nott 
mortgages  by  the  renters  oa  the  other.  Bickett,  by  retaining  tl 
:,  has  adequate  security  for  the  performance  ot  the  contract  as  to  tl 
ment  of  the  purchase  money,  and  when  the  contract  is  once  cod 
:ed  by  the  plaintifl  he  will  be  bound  to  convey.  And  there  seems  I 
no  sufficient  reason,  noder  the  circumslauces,  that  Mrs,  Balm 
nld  be  deprived  of  the  advantage  of  this  contract,  having  tenders 

0,  and   being   wiUing,  ready,  and   able   to   pay   the  balance  as 
;ures,  simply  because  she  is  a  married  woman,  unless  there  is  son 
in  opposing  principle.     It  would,  it  seems  to  us,   be  unjust  in  tt 
best  degree,  to  give  Bickett,  after  all  that  appears  in  this  case,  tl 
eBt  ol  those  expenditures  without  cost  to  him,  especially  when  th* 

to  his  security  tor  the  faithlui  perlormance  of  the  terms  of  the  coi 
:t,  and  indeed,  together  with  the  money  partly  paid,  giv<;  him  tt 
ms  on  his  part  to  enforce  it  against  the  plaintiHs,  while  the  bringin 
bis  suit  gives  him  the  right  to  do  so. 

We  think  this  a  clear  case  for  the  application  ot  the  doctrine  of  a 
)ppel  in  pais.  There  can  be  no  doubt  but  that  both  Aichbisht 
rcell.  while  he  owned  this  land,  and  Bickett,  while  acting  as  h 
nt,  and  as  owner  ol  these  leases,  encouraged  these  tenants  to  mal 
stantial  improvements  on  their  respective  lots,  in  hope  and  und< 

promise  of  the  right  to  buy  the  tee  at  a  tair  price.  And  with  a  fu 
>wledge  of  all  these  tacts,  the  contract  ol  February  14,  was  ma< 
h  Mrs.  Baine,  by  which  these  hopes  were  rendered  absolute  and  ce 

1.  Certainly  the  archbishop  would  have  been  estopped  Irom  setlit 
the  defense  made  by  Bickett  in  this  case.  In  good  laith  the  arcl 
lop  would  be  bound  to  carry  out  the  understanding  it  he  now  ownt 

property.     To  hold  otherwise  would  be  to  hold  that  he  would  hai 

right  to  perpetrate  a  fraud  on  this  plaintiff,  which  it  is  the  vei 
pose  of  an  estoppel  to  prevent.  For,  on  the  faith  ol  this  understam 
,  these  tenants  erected  substantial  improvements.  There  was  a  cban^ 
conduct  on  their  part,  which  would  not  have  occurred  but  for  the 
mises.  McCafferty  v.  Conover,  7  Ohio  St.  99;  Morgan  v.  Spangle 
Ohio  St.  102. 

A  oarty  will  be  concluded  (rom  denying  his  own  acts  or  declar 
IS,  which  weri^  expressly  designed'to  influence  the  conduct  of  anothe 
I  did  so  influence  it,  and  when  such  denial  will  operate  to  the  injui 
:he  latter.  And  in  »uch  a  case,  in  good  conscience  and  honesty,  tl 
ty  ought  not  to  be  permitted  to  gainsay  his  admission.  And  th 
igation  thas  imposed  upon  Archbishop  Purcell,  the  propriety  ai 
ze  ol  which  he  always  recognized,  must  be  equally  binding  upc 
kett,  who  is  his  grantee  and  privy.  Hia  title  is  subject  to  all  tl 
isequences  of  the  state  of  things  at  the  time  of  the  conveyance 
1.  For  these  consequences  adhere  to  the  land  and  are  transmitti 
h  the  estate,  and  Bickett,  when  he  acquired  the  title,  took  it  subje 
the  burden  which  the  existence  of  the  facts  imposed  upon  it,  of  whit 
was  fully  advised.  Douglass  v.  Scott.  5  Ohio  St.  195;  Bocock 
rey.  8  Ohio  St.  270;  Kitzmilter  v.  Van  Rensselaer,  10  Ohio  St.  t>3. 

Other  considerations  were  adverted  to  on  the  argument,  but  thi 
not  conflict  with  the  views  we  have  expressed. 

Judgment  affirmed. 
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[la  General  Term,  jBuuary,  1871.1 
Christian  Hausbr  v.  Gottlibb  Metzger. 

.  In  a  aait  on  a  promissory  note,  the  answer  was  that  "  the  defendant  denie)  i 
the  BlIegatiouB  of  the  petition  : "  Held,  that  such  an  anaver  was  equivalent 
the  general  issue,  and  did  not  authorize  under  Ibe  code,  proof  of  special  null 
bj  way  of  defenae. 

.  When  by  consent  of  both  parties,  a  jury  is  waived,  and  a  cause  aubmitted  to  tl 
court,  neither  party  can  subsequently  withdraw  his  waiver  and  demand  ■  jn 
unless  lor  special  reasons  to  be  determined  by  the  court 

.  Where  a  defense  in  a  civil  suit  Is  the  charge  of  a  crime,  such  as  forgery,  the  tes' 
mony  should  be  free  Irom  all  resaonable  doubt. 

Error  to  special  term. 

Ket>ler  &  Whitman,  for  plaintiQ  in  erroi. 

Forrest  &  Lindemaan,  coolra. 
ITORBR,  J. 

Two  questions  are  presented  by  the  bill  ol  exceptions  filed  in  tl 
ause,  judgment  havini;  been  rendered  tor  the  plaintifi  by  the  con 
■elow. 

The  action  is  upon  a  promissory  note  made  by  Jacob  &  Bri! 
ayable  to  the  delendant  or  his  order,  for  81,291.15,  and  alleged  to  ha 
een  indorsed  by  him  to  the  plaintiff.  The  answer  is,  "that  the  defen 
nt  denies  all  the  allegations  set  lorth  in  the  petition  and  aslcijud 
lent."  Xo  set-o8  or  counterclaim  is  set  up,  nor  any  denial  ol  indet 
dness. 

On  the  trial  below,  it  appears  the  defendant  attempted  to  prove  1 1 
ote  was  a  forgery,  and  was  allowed  to  do  so,  notwithstanding  be  bi 
ittually  admitted  its  genuineness  by  not  specifically  denying  the  tnii 
nee  of  the  note.  This  privilege  granted  to  the  defendant  involved  tl 
act  whether  the  note  was  genuine  or  not,  and  made  it  necessary,  < 
hat  issue,  for  the  judge  to  f^tate,  that  in  all  caFes  of  a  criminal  natui 
he  court  or  jury  trying  the  case  must  be  satisfied  beyond  a  reasooab 
oubt,  and  that  on  the  hearing  of  ibi^  case  the  rule  he  suggested  nou 
ovem  him.  In  this,  we  think,  he  was  clearly  right.  Although  tl 
reponderance  ol  the  testimony,  when  no  crime  is  rhargrd,  is  tb  cu 
a  determine  ordinary  actions,  yet  where  it  is,  the  testimony  should  I 
ree;  from  all  reasonable  donbt. 

We  are  satisfied  that  no  error  was  committed  in  thus  adhering 
he  decisions  of  our  courts  in  similar  cases.  Lexington  Ins.  Co. 
'aver,  16  Ohio,  324;  Strader  v.  Mullane,  17  Ohio  St.  625,  626. 

We  think  that  the  answer  was  what  would  be  regarded,  before  tl 
ode,  as  the  general  issue;  and  it  was  q  principle  o(  the  code  to  do  awi 
rith  mere  traverses,  and  compel  the  defendant  to  set  out  in  hisanswe 
]  a  substantial  manner,  his  whole  detense.  Here  the  plaintiff  was  a 
dvised  of  what  the  defendant  intended  to  do,  and  as  was  said  in  Kd( 
Jounty  Bank  v.  Lloyd,  18  Ohio  St.  353,  36.5.  such  a  pleading  should  1 
lisregarded. 

Another  error  is  assigned,  that  the  court  would  not  grant  a  trial  1 
ury,  though  requested  to  do  so  by  the  defense. 
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We  find  the  case  was  regalarly  set  down  to  be  tried  oa  submission 
had  been  for  several  terms;  witnesses  had  been  summoned  and 
iration  made  by  the  parties  to  dispense  with  a  jury.  This  we  have 
ys  held  tc  be  a  waiver  by  brth  parties  of  a  jury  trial,  and  ought  not, 
3l  in  special  cases,  to  nermit  eithei  party  to  withdraw  his  consent 
submission.  It  we  did  not  adhere  to  this  lule,  it  would  be  difficult 
ait  parties  in  their  application  for  a  nisi  firius  trial. 
When  a  case  is  once  fairly  left  to  the  court,  and  is  set  down  by  the 
sel  of  both  parties  to  be  heard,  it  is  but  just  that  it  should  abide 
esult  ol  a  trial  before  the  tribunal  they  have  selected, 
[udgment  affirmed. 
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[In  General  Term,  January,  1871.] 
*R.  W.  T.AMPTON  HT  AL.  V.  W.  T.  NlCHOLS. 

lere  an  action  was  for  money  and  for  special  and  general  relief,  and 

'  partnership  traasactiona  was  asked,  and  a  reference  was  ordered. 

ken,  and  a  report  made  and  confirmed,  the  taxinj;  and  apportionment  ol  coats 

ere  in  the  discretion  of  the  court  under  Sec.  564  of  the  code, 

lere  a  judgment  was  rendered  on  Buch  a  rtporl  for  the  plaintiff,  without  any 

lowance  of  compensstion  to  the  referee,  tlie  judf;ment  as  to  the  costs  was 

regular,  and  the  court  had  power,  on  a  motion  of  the  referee  made  at  a  lubse- 

lenl  term,  to  modily  the  judgment  as  to  costs,  and  allow  a  reasonsble  fee, 

id  order  the  plaiotiS'  to  psy  it. 

• 
rbis  cause  went  to  general  term,  on  a  petition  in  error,  to  reverse  an 
■  ot  one  of  the  judges  at  special  term,  taxing  the  referee's  lee  of 
in  the  case,  and  ordering  the  plaintifl  to  pay  it, 
iCing,  Thompson  &  Avery,  tor  plaintiffs  in  error. 
\.  R..  Dutton,  for  defendant  in  error. 
:.  J. 

rbis  order  was  entered  at  the  November  term.  The  case  arose  out 
partnership  in  iron  manutacture  in  Carter  county,  Kentucky, 
^  on  under  the  name  ol  the  "Star  Furnace." 

the  plaintiff  brought  a  suit  to  compel  a  settlement  of  the  paituer- 
[X)ncern.  It  involved  a  wide  investigation.  In  June,  18t)8,  on  the 
tiff's  motion,  the  releree  was  appointed,  and  proceeded  under  the 
to  take  voluminous  testimony  and  make  an  elaborate  investiga- 
In  May,  1870,  he  filed  his  final  leport,  6nding  a  balance  ol  about 
K)  in  favor  ot  the  plaintiff.  On  motion  ot  the  plaintifi,  this  report 
^n&rmed  in  July,  1870,  and  a  judgment  taken  in  lavor  of  the  plain- 
lor  the  amount  as  repotted  by  the  master  with  their  costs  therein 
Qded,  but  without  any  allowance  to  the  retetee  lor  his  services. 
[n  November,  1870,  the  referee  tindiug  himsett  left  out  ol  the 
«  made  the  motion  to  which  the  plaintiffs  object,  asking  that  he  be 
'cd  a  fee  lor  his  services  as  referee,  and  that  inasmuch  as  the 
idant    was   insolvent,  and   the  labor  had  been  done  at  the  instance 

Followed  in  that  ihe  court,  in  certain  cases,  has  power  to  modify  a  judgment 
term  after  it  was  rendered.  Pulton  Co.  Commissioners  v.  Lucas  Co.  Conimis- 
■t,  6  Circ  Dec.  604. 
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and  lor  the  benefit  of  the  plamtitt,  the  plaintiflF  be  required  to  pay  it. 
There  is  no  complaint  of  the  amount  of  the  fee,  and  the  voluminous 
character  ol  the  report,  with  the  accompanying  evidence,  indicates  that 
the  fee  is  reasonable. 

The  plaintifls  raise  two  objections  to  this  order: 

1.  That  it  requires  the  plaintift  to  pay  the  fee,  and  not  the 
defendant. 

2.  That  the  order  was  made  alter  the  term  at  which  the  decree  ot 
confirmation  was  entered. 

As  to  the  first  point,  it  raises  the  question  whether  the  court  has 
such  power  over  the  costs  as  to  protect  its  officer,  and  require  the 
parties  for  whom  services  have  been  rendered  to  pay  for  them. 

The  code  provides  Sec.  551  [Sec.  5348.  Rev.  Stat.]:  **That  where 
it  is  not  otherwise  provided,"  by  statute,  * 'costs  shall  be  allowed,  of 
course,  to  the  plaintiff  upon  judgment  in  his  favor,  in  actions  lor  the 
recovery  of  money  only,  or  for  the  recovery  of  specific  real  and  personal 
property.*'  Section  552  [Sec.  5349,  Rev.  Stat.l  provides  lor  particular 
cases  which  have  no  relation  to  this  case,  and  Sec.  553  [Sec.  5350.  Rev. 
Stat.]  provides  that,  costs  shall  be  allowed,  of  course,  to  the  delend- 
ant  upon  a  judgment  in  his  favor,  in  the  cases  comprehended  under 
Sees.  551,  552. 

Section  554  [Sec.  5351,  Rev.  Stat.]  provides  that,  *'In  other  actions 
the  court  may  award  and  tax  costs,  and  apportion  the  same  between 
the  parties  on  the  same  or  adverse  sides,  as  in  its  discretion  it  may 
think  right  and  equitable.*' 

The  present  case,  in  our  opinion,  falls  under  Sec.  554,  and  not 
under  551.  It  is  not  *'an  action  for  the  recovery  of  money  only."  It 
is  not  such  in  its  nature,  nor  is  the  prftipe  so  indorsed.  The  indorse- 
ment is  **an  action  for  money  and  specific  and  general  relief."  It  is  not 
for  money  only,  and  **  relief "  is  the  vdry  element  in  a  case  which 
renders  it  necessary  that  a  court  should  have  discretion  in  making  the 
order  in  regard  to  costs.  We  are  satisfied  that  the  court  had  in  this  case 
a  discretion  in  the  taxation  and  judgment  for  costs,  and.  moreover,  that 
it  would  not  be  going  beyond  a  legitimate  exercise  of  its  power  to  pro- 
vide that  the  referee  should  be  paid  his  fee  if  either  party  was  able  to 
pay  it,  or  if  there  was  any  fund  in  the  case  sufficient  to  pay  it. 

As  to  the  second  question,  whether  the  court  could  entertain  the 
motion  to  allow  the  referee  a  proper  tee  in  this  case  after  the  term  at 
which  the  judgment  was  rendered,  there  is  some  difficulty,  as  our 
practice  has  not  furnished  precedents.  By  Sec.  289  [Sec.  5218,  Rev. 
Stat.]  of  the  code,  it  is  provided,  ** That  the  referees  shall  be  allowed 
such  compensation  for  their  services  as  the  court  may  deem  just  and 
proper,  which  shall  be  taxed  as  a  part  of  the  costs  in  the  case." 

There  is  a  distinction  between  a  judgment  for  costs  and  a  judgment 
for  the  debt  or  damages.  An  entry  of  a  judgment,  without  any  pro- 
vision tor  the  costs,  would  be  an  irregularity ;  and  we  think  that  this 
judgment  lor  costs,  without  making  any  allowance  for  the  referee,  who 
had  done  more  than  all  others  in  the  case,  and  whose  fee  was  the  prin- 
cipal item  to  be  taxed,  was  an  irregular  judgment  as  to  costs,  and  as 
such  was  liable  to  be  set  aside  and  retaxed  on  motion.  The  distinction 
between  that  part  of  the  judgment  which  relates  to  costs  and  that  which 
relates  to  debt  or  damages  is  well  established  by  numerous  decisions 
in  New  York,  and  the  power  of  the  court  to  set  aside  the  judgment  for 
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aad  correct  it  by  a  retaxation,  without  disturbing  the  judgment 
le  damages,  has  also  been  settled  after  a  variety  of  deciaions.  Dix 
Imer,  5  How.  Pr.  233;  20  How.  Pr.  215;  17  Abb.  37;  Stimson  v. 
;iQS,  l6  Barb.  dSS.  The  earlier  cases  held  that  an  irregularity  in 
^  costs  made  the  entire  judgment  irregular,  and  so  liable  to  be 
side  on  motion.  But  a  distinction  is  well  established  between  the 
Tieni  lor  coats,  and  that  for  debt  or  damages. 

Fbe  taking  a  judgment  on  a  report  of  a  reteree  without  assessing  the 
i  the  referee,  we  regard  as  an  irregularity  in  the  judgment  for  costs* 
hi^h  the  referee  has  a  right  to  move  to  set  aside  the  judgment  as  to 

and  have  a  retaxation.  There  is  a  propriety  in  allowing  the  reteree 
lave  such  an  irregularity  corrected,  for  the  reason  that  though 
led  to  have  the  benefit  of  the  judgment  for  costs,  he  is  not  so  a 
r,  as  to  be  chargeable  with  want  of  diligence  in  not  pressing  for  his 
fter  he  has  discharged  his  duty  by  filing  his  report.  He  is  entitled 
:!y  upon  the  justice  of  the  couasel  and  the  court  to  provide  for  his 
>nab]e  compensation  as  a  part  ol  the  costs  in  the  case,  as  expressly 
ired  hy  the  statute. 

The  code  expressly  provides  that  the  court  may  vacate  or  modify 
adgments  alter  the  term,  "lor  mistake,  neglect,  or  omissions  of  the 
c,  or  irregularity  in  obtaining  judgment  or  order. "  Section  534, 
se  3,  [Sec,  5354,  Rev.  Stat  ].  And  this  is  in  accordance  with  the 
tice  previous  to  the  present  code.  Hunt  v.  Yeatman,  3  Ohio  16; 
nolds  V.  Stansbor>,  20  Ohio  344. 
The  judgment  ol  the  judge  at  special  term  is  afBrmed. 


AGENCY— PROMISE— SPECIFIC  PERFORMANCE.       >  O.8.C. 
[In  General  Term,  January,  1871.] 
♦John   Bickbtt  bt  ux.  v,  Thohas  White. 

ized  of  lands  occupied  by  bis  leasees  for  terms  of  years,  conveys  the  fee  to 

B.     Subsequently,  in  B's  presence,  and  with  his  oral  acquiescence,  A  gives  ■ 

promise  in  writing  to  the  tenants  of  a  privilege  of  purchase  of  the  fee  by  them 

an  easy  terms.     B  afterward  refuses  to  recognize  the  agreement:     field— 

I  under  the  circumstances  A  acted  as  the  duly  authorized  agent  of  B  and  the 

written  promise  was  good  within  the  statute  of  frauds. 

L  a  written  ai^reement.  aigned  by  the  party  to  be  bound  thereby,  though  only 

accepted  orally  bj  the  other  party,  is  good  within  the  statute,  and  that  there  ia, 

in  such  a  case,  no  such  want  of  mutuality  aa  to  invalidate  the  contract. 

t  wbere  one  patty  refutes  to  recognize  the  terms  of  a  contract  or  to  be  bound 

thereby,  it  ia  sufficient  for  the  other  parly,  in  a  suit  of  specific  perfot '* 

prove  ability,  readiness,  and  willingness  to  perform  the  contract 
part.    No  tender  need  be  proved  if  it  were  certain  to  be  refused. 

Error  to  special  term. 

The  facts  appear  in  the  opinion  of  the  court. 
P.  Ball,  and  Yaple  &  Healy,  for  plaintiffs  in  error. 
Stallo  8c  Kittredge,  contra. 
•  ludgment  reversed  in  Bickett  v.  White,  27  Ohio  St.  405. 
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Hagans,  J. 

This  is  a  suit  lor  the  specific  pertormance  of  a  contract.  The  evi- 
dence in  the  cause  shows  that  on  January  S,  1856,  John  B.  Purcell, 
Roman  Catholic  archbishop  of  Cincinnati,  by  John  Bickett,  his  attorney 
in  iact,  leased  to  Thomas  White,  a  lot  ol  twenty  by  sixty-eight  and  one- 
half  feet,  on  the  west  side  of  Cutter  street,  in  said  city,  lyinp;  three 
hundred  and  fifteen  feet  north  of  Court  street,  and  being  part  of  the 
**Goshorn**  property,  the  title  to  which  was  for  a  long  time  in  litigation, 
which  was  ended  alter  the  execution  of  this  lease,  and  the  title  in  fee 
made  perfect  in  said  Purcell.  This  lease,  as  well  as  leases  to  several 
other  persons,  for  portions  ol  the  same  tract,  was  lor  thirteen  years,  at 
a  stipulated  rent  payable  quarterly,  and  provided  that  the  lessee  shonld 
put  on  the  premises  at  his  own  cost  any  proper  improvements,  which, 
at  the  end  of  the  term,  he  was  at  liberty  to  remove.  It  seems  the  prop- 
erty, both  on  the  east  and  west  sides  of  Cutter  street,  between  Court 
and  Clark  streets,  was  leased,  there  being  about  sixty  tenants  in  alL« 
On  the  west  side  of  Cutter  street  the  lots  were  one  hundred  and  thirty- 
eight  feet  deep  to  Kossuth  street,  and  the  lot  of  the  plaintiff,  numbered 
eighteen,  ran  west  but  hall  the  depth  ol  the  lot;  the  Kossuth  street 
Iront  of  lot  eighteen  being  occupied  by  Mrs.  Doyle,  who  was  the 
assignee  of  Barney  Ganty,  running  half  the  depth  ol  the  lot  east. 
Bickett  was  the  agent  ol  Purcell  to  collect  the  rents  and  manage  the 
property.  'On  March  81,  1855,  said  Purcell  conveyed  all  his  interest  in 
these  leases,  some  sixty  in  number,  including  White's  lease,  to  Bickett, 
who  therealter  collected  the  rents  and  managed  the  property  in  his  own 
right.  It  appeared  that  Bickett  encouraged  the  tenants  to  make  per- 
manent improvements  on  this  property,  both  before  and  after  the  assign- 
ment to  him,  under  the  assurance  that  when  the  title  to  the  lot  was 
settled  they  should  have  the  right  to  buy  the  lee  at  a  fair  price.  As  has 
already  been  stated,  said  Purcell  obtained  a  good  title  to  the  property. 
On  January  2(>,  1867,  Bickett  made  a  proposition  to  buy  the  property 
from  the  archbishop,  which  was  accepted;  and  on  February  5,  1867, 
in  consideration  of  $90,000,  said  Purcell  conveyed  the  same  in  fee  to 
Bickett,  Who  executed  a  mortgage  to  secure  the  unpaid  purchase  money. 
It  seems  that  up  to  this  time  these  tenants,  including  the  plaintiff, 
rested  upon  the  faith  ol  the  assurances  that  they  should  have  the  right 
to  buy  their  respective  lots  as  long  as  the  archbishop  owned  the  pro?: 
erty,  but  immediately  upon  a  well  founded  rumor  of  the  sale  to  Bickett 
they  became  uneasy.  The  deed  to  him  was  not  recorded  until  May  Itl, 
and  the  mortgage  until  September  17,  1867.  On  February  13,  1867, 
a  meeting  of  the  tenants  was  called  to  consider  the  position  of  affairs, 
and  it  was  attended  by  nearly  all  of  them.  Its  purpose  seems  to  have 
been  to  ascertain  the  truth  and  to  protect  their  supposed  interests.  The 
meeting  refused  to  allow  the  mention  ol  Bickett *s  name,  and  appointed 
a  committee  of  five,  of  which  White  was  one,  to  wait  on  the  archbishop. 
On  February  14,  they  presented  a  written  petition  to  him.  and  at 
that  time  were  advised  of  the  tact  of  the  sale.  This  petition  is  lost, 
but  its  purport  was  to  ascertain  from  him  what  the  property  could  be 
bought  at.  He  assured  them  he  had  made  provision  for  them  in  the 
sale  to  Bickett,  and  answered  the  petition  in  writing  the  same  day  at 
their  request,  signing  his  own  name  as  archbishop.  After  advising 
them  that  he  had  given  them  nearly  a  year's  warning  of  his  purpose  to 
sell,  he  states  that  *'the  renters  shall  have  pre-emption  before  all  others 
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e  ground  they  occupy.  The  conditions  ol  sale  are  the  following: 
lots  on  the  east  side  ol  Cutler  street  are  to  be  had  at  *110  a  front 
by  one  hundred  and  twenty-six  feet  deep  to  Bickelt's  alley;  that 
they  pay  as  much  as  they  can,  say  $1,000,  before  January  1,  18()8, 
St  suits  their  convenience.  If  not  paid  within  that  time  the  price 
be  $120  a  foot.     +    *    *     On  the  west  side  ol  Cutter  $140  a  loot 

by  one  hundred  and  thirty-eight  deep,  the  front  part  of  the  lot 
a  be  sold  unless  it  be  bought  all  through.  Those  who  buy  a  half 
I  Kossuth  street  shall  have  it  at  $60  a  foot  front  by  sixty-eight  and 
alf  leet  deep.  *  *  *  Those  who  pay  all  down  shall  be  allowed 
:oDnt  the  same  as  has  been  allowed  to  Mr.  Deagan.  The  price 
proposed  has  been  offered  by  others,  say  $150  a  foot  west  side  of 
r  street,  they  who  make  this  offer  proposing  to  build  fine  sub- 
al  brick  bouses.  From  six  to  ten  years  will  be  allowed  to  pur- 
rs who  pay  down  a  reasonable  sum,  say  $400,  the  balance  at  six 
em." 

!'his  written  answer  was  read  the  same  evening  at  a  meeting  ot  the 
ts,  and  the  terms  therein  contained  accepted  by  tesolution. 
rbe  court  below  lound  by  the  weight  of  testimony  (and  this  find- 
e  have  no  dispo^iton  to  disturb)  that  this  writing  was  prepared  by 
ichbishop  in  the  presence  of  Bickett  and  assented  to  by  him.  It 
'cad  over  tu  the  committer  in  Bickett's  presence  and  his  approval 
led  He  afterward  disavowed  the  terms  contained  in  it.  It  seems 
tt  had  drawn  up  propositions  of  salt;  dated  January  26,  1867,  the 
day  of  his  purchase  from  the  archbishop.  He  bad  effected  a  sale 
D  under  them,  and  placed  thetn  before  the  archbishop  when  he  was 
ring  his  answer  to  the  ten; cts  on  February  14,  and  insisted  that 
d  be  incorporated  in  that  answer.     But  they  were  not,  and  Bickett 

to  assent  to  the  terms  contained  in  the  answer,  stating  distinctly 
!  committee,  "these  are  my  terms,"  and  the  tenants  accepted  them 
:  any  repudiation  of  thtm  by  him,  and  he  was  notified  ol  the  fact. 
I  he  did  repudiate  the  terms,  the  plaintiff  and  others  of  the  tenants 
tenders  to  him  ol  the  $400  down,  which  was  the  payment  provided 
1  the  archbishop's  answer  to  the  tenants,  and  demanded  a  deed 
!  the  expiration  of  the  terms  of  the  lease.  Bickett  refused  to 
e  the  money  or  make  a  deed,  insisting  on  the  terms  ol  his  own 
sition,  which  increased  the  purciiase  money,  required  a  larger  cash 
ent,  and  gave  but  four  years  to  pay  balance  of  purchase  money. 
3  appeared  that  the  plaintifi  was  able,  willing,  and  ready  to  comply 
ill  the  terms  ol   the  alleged  contract  contained  in  the  archbishop's 

"he  court  below  found  all  the  issues  of  law  and  fact  for  the  plain- 

^hile,  and  decreed  accordingly;   this  proceeding  is  prosecuted  to 

X  that  judgment. 

everal  errors  are  assigned,  but  we  suppose  only  those  argued  are 

id  upon.     There  is  one  principal  question  which  controls  the  case 

sented  to  us: 

s  there  here  a  valid  contract,  binding  betweeu  the  parties,  and  one 

1  equity  will  enlorce  ? 

t  is  objected   that  these  tenants  accepted  the  archbishop  as  the 

isible  party  during  the  time  subsequent    to   his   conveyance    to 

tt,  and  that,  though  acting  as  the  agent  of  Bickett,  in  the  matter  of 

iceting  and  the  contract,  they  elected  to  hold  him,  and  can  not 
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now  sue  Bickett.  This  is  a  conclusion  of  fact  we  think  not  warranted 
by  the  testimony.  These  tenants  simply  looked  to  the  influence  of  the 
archbishop  with  Bickett  to  carry  out  what  on  all  sides  was  admitted  to 
be  just,  and  in  what  he  did  he  in  lact  represented  Bickett  and  was  his 
agent  thereunto  duly  authorized,  though  Bickett  was  present.  The 
testimony  clearly  shows  both  belore  and  at  this  meeting,  and  aiterward, 
in  all  applications  by  these  parties  to  the  archbishop,  they  were  contin- 
ually remitted  to  Bickett.  They  dealt  with  him  accordingly,  negotiating 
with  him  and  tendering  hitn  the  money,  and  requiring  deeds  from  him. 
This  view  disposes  of  the  authorities  cited  to  this  point. 

It  is  said  that  there  is  no  such  a  thing  in  Ohio  as  the  verbal  accept- 
ance of  a  proposition  in  writing  signed  by  the  party  to  be  charged 
thereby,  where  it  is  otherwise  unobjectionable;  tnat  in  such  a  case  there 
is  no  mutuality,  and  the  case  of  State  v.  Baum,  6  Ohio  383,  is  cited  in 
support  of  these  propositions.  But  we  do  not  think  this  case  by  any 
means  supports  (he  statement.  On  the  contrary,  we  think  that  the 
resolutions  passed  at  the  meeting  of  the  tenants,  on  the  evening  ol  Feb- 
ruary 14,  acce^fting  the  terms  of  the  archbishop's  letter,  in  which  the 
plaintitl  participated,  are  sufficient  to  make  this  a  good  valid  contract, 
which  either  party  could  enforce  specifically,  if  otherwise  there  be  no 
objection  to  it.  4  Kent  Com.  451;  Fry  Specific  Periormance,  Sec.  181 
et  seq..  Sec.  295;  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige  Ch.  431; 
Fletcher  v.  Button,  4  N.  Y.  (4  Cdmst.)  396. 

Brown  Frauds,  Sec.  866,  states  that  it  was  at  one  time  doubted 
whether  a  memorandum  ot  an  agreement  signed  by  one  party  only 
could  be  enlorced  against  the  other;  "notwithstanding  this  doubt,  how- 
ever, the  rule  is  firmly  settled  that  in  equity  tor  obtaining  specific 
performance,  as  well  as  at  law  for  recovering  damages,  ttie  signature  ot 
the  party  making  the  engagement  is  all  that  the  statute  requires."  In 
addition  to  the  unqualified  language  of  the  statute  itself,  the  plaintiff 
by  filing  his  bill  has  made  the  remedy  mutual.  We  consider  it  no  longer 
an  open  question.  See  3  Parsons  Contracts  9,  and  cases  cited.  Indeed, 
in  Ohio,  if  a  parol  contract  for  the  purchase  or  sale  of  lands  is  admitted 
by  the  defendant,  without  relying  on  the  statute  of  frauds  for  a 
deiense,  periormance  will  be  decreed.  Anderson  v.  Harold,  10  Ohio  399; 
Woods  V.  Dille,  11  Ohio  455.  Again,  it  is  urged  that  when  the  arch- 
bishop wrote  that  letter,  purporting  to  contain  the  terms  ot  the  agree- 
ment, that  Bickett  ought  not  to  be  bound  by  it,  because  he  either  did 
not  understand  it,  or  intend  to  make  it,  or  was  mistaken  as  to  its  real 
purport.     But  the  evidence  clearly  negatives  this  idea. 

We  think  this  a  sufficient  memorandum  in  writing  to  charge  Bickett 
and  to  authorize  a  decree  of  specific  performance.  The  contract  is  com- 
plete in  all  essential  respects.  There  is  a  valid  description  ot  the  subject 
matter,  the  parties  to  the  contract,  the  price  and  the  terms,  and  nothing 
is  lelt  open  to  luture  negotiations.  And  there  is  nothing  in  the  cir- 
cumstances surrounding  the  parties  at  the  time  sufficient  to  authorize  ns 
to  come  to  any  different  conclusion  than  that  reached  by  the  judge  at 
special  term. 

The  testimony  sufficiently  showed  that  the  parties,  including  the 
plaintiff,  wer2  able,  ready,  aiid  willing  to  comply  with  the  contract,  and 
that  they  made  a  tender,  which,  perhaps,  by  itself,  might  be  insuffi- 
cient if  the  testimony  did  not  clearly  show  also  that  Bickett  refused  to 
be  bound  at  all  by,  or  to  recognize,  the  terms  of  the  contract  as  set 
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io  the  archbishop's  letter,  but  insisted  upon  other  and  dtflerent 
u  Under  these  circumstances,  mere  ability,  willingness,  and 
ness  to  perlorm  would  be  sufficient.  Any  tender  of  inone>  made 
le  plaintiff  would  have  been  refused,  it  made  according  to  the  con- 
:  and  this  is  enough  to  render  such  a  tender  unnecessary.  The 
loes  not  require  a  party  to  do  a  vain  thing.  Fry  Specific  Per- 
ince.  Sec.  619;  Isham  v.  Greenham,  12  Re.  182  (1  HaB.  357). 
es,  there  seemed  a  design  on  the  part  ot  Bickett  to  avoid  giving 
laintitf  an  opportunity  to  make  a  tender,  and  it  is  too  tate  now  too 
t  on  his  part  that  no  tender  was  made.  Oitmoie  v.  Holt,  21  Mass. 
ck.)  258;  Southworth  v.  Smith.  61  Mass.  (7  Cush.)  391. 
>ome  stress,  at  the  argument,  was  laid  on  the  clause  in  the  aich- 
p's  letter  which  allows  purchasers  Irom  six  to  ten  years,  at  six  per 
,  who  pay  down  $400.  We  think  the  fair  construction  of  this 
e,  OS  in  any  other  alternative  obligation,  gives  to  the  plaintiff  bis 
ion,  which  he  has  made,  to  take  ten  years  to  pay  the  balance  of  the 
lase  money  in;  and  that  it  is  meant  that  the  payment  may  be  in 
.  annual  amounts  with  interest.  2  Parsons  Contracts  ti57.  and 
;  Layton  v,  Pearce.  1  Doug.  16;  Choice  v.  Mo.sley,  1  Bailey  136; 
itt  T.  Clark,  7  Johns.  466;  Smith  v.  Sanborn,  11  Johns.  59; 
I  V.  Quincy,  4  Me.  (4  Greenl.)  497. 

[nasmuch  as  nothing  was  said  in  the  contract  about  a  deed  or  mort- 
,  the  Judge  at  special  term  did  not  require  a  mortgage  to  be  exe- 
i  for  the  deferred  payments,  nor  a  deed  to  be  executed  until  all 
Kiyments  weie  made;  but  allowed  the  title  to  stand  in  Bickett  by 
ot  security  to  him. 
ia  the  whole  case,  the  judgment  of  the  court  below  will  be  affirmed. 


MASTER  COMMISSIONER'S  REPORT— REVIEW.  >  oac- 

[In  General  Term,  January,  1871.] 

*  Thomas  Williams  v.  Job  Stevens. 

:port  of  a  master  commisaioner,  nuder  the  code,  is  liable  to  be  reviewed  on 
[Ceptions,  "  and  coniirmed,  modified,  or  set  a«ide  "  by  the  court  in  the  same 
anner  and  to  the  same  extent  as  was  the  report  of  a  master  in  chancery  belure 
Lc  code;  it  does  not  stand  npon  the  same  footing  with  the  vetdict  of  a  jury  or 
udiDg  of  a  referee  in  a  proceeding  at  law,  to  be  set  aside  only  on  a  showing 
hich  would  warrant  the  setting  aside  of  a  verdict  of  a  jury  rendered  in  a  trial 
law. 

rhis  case  was  reserved  on  a  motion  to  confirm  the  report  of  a  master 
lissioner,  lor  the  purpose  of  determining,  not  whether  this  report 
be  confiimed,  but  to  determine  the  principle  upun  which  the  court 
proceed  in  deciding  whether  it  shall  be  confirmed  or  set  aside. 
Fhe  pleadings  of  the  case  show  that  it  grew  out  of  partnership 
actions,  and  sought  an  account.  It  was  properly  an  equity  case, 
lich  the  court  had  jurisdiction  to  reler  the  issues  ot  fact  to  a  master 
uissiouer    without    the   consent  ot   the  parties.     The  reference  was 
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made  without  the  consent  ot  the  defendant.  The  master  took  a  large 
amount  of  testimony,  and  reported  it  with  his  findings  of  tact  and  law. 
In  the  order  of  reference,  he  was  directed  **to  find  the  facts 
between  the  parties,  and,  so  far  as  he  might  find  that  the  parties  were 
entitled  to  have  an  account  stated,  it  at  all,  to  state  the  account  between 
them,  and,  so  far  as  he  might  find  a  settlement  of  accounts  to  have 
been  made  between  the  parties,  if  at  all,  to  find  as  to  what  items  thereof, 
if  any,  either  party  might  be  entitled,  to  open  said  settlement  and  have 
the  accounts  corrected;  and  of  his  dndings  and  rulings,  together  with 
the  evidence  adduced  before  him.  to  make  due  return  to  the  court,"  **iii 
accordance  with  the  supplementary  act  passed  April  13,  1867,*'  requir- 
ing the  report  of  the  evidence  on  referred  cases. 

Stallo  &  Kittredge,  tor  plaintiff. 

Caldwell,  Coppock  &  Caldwell,  for  defendant. 

Taft.  J. 

Our  opinion  is  not  asked  in  the  direct  question,  whether  this 
report  shall  be  confirmed,  or  set  aside,  or  modified,  but  we  are  asked 
to  say  what  weight  is  to  be  accorded  to  it,  by  the  court  at  special  term, 
as  a  report  of  a  master  commissioner  under  such  a  reference?  On  the 
one  side,  it  is  claimed  that  it  is  to  be  regarded  as  of  the  same  binding 
lorce  a3  the  finding  of  a  jury;  on  the  other,  that  it  is  to  be  reviewed,  of 
course,  by  the  court,  and  modified,  set  aside,  or  copfirmed,  as  the  court 
may  decree  correct,  on  its  own  independent  and  original  examination, 
assisted,  but  not  controlled  by  it. 

By  Sec.  281  [Sec.  5210,  Rev.  Stat.]  of  the  code,  issues  may  be 
referred,  by  consent  of  parties,  to  referees  in  all  cases;  and  by  Sec.  282 
[Sec.  5211,  Rev.  Stat.]  they  may  be  referred,  without  consent,  in 
cases  in  which  the  parties  are  not  entitled  by  the  constitution  to  a  trial 
by  jury;  and  by  Sec.  283  [Sec.  6213,  Rev.  Stat.]  the  manner  of  trial  is 
provided,  and  the  report  is  declared  to  have  *'the  effect  of  a  special 
verdict,"  and  that  **the  report  of  the  referee  upon  the  whole  issue 
stands  as  the  decision  of  the  court,  and  that  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried  by  the  court.*' 

As  to  the  effect  of  the  findings  of  referees,  we  can  not  doubt  the 
correctness  of  the  opinion  of  this  court  in  the  case  ot  The  Wesleyan 
Cemetery  v.  Woodruff,  13  Re.  133  (2  Disn.  216),  announced  by  Judge 
Storer,  **that  referees,  when  appointed  under  the  code,  possess  judicial 
functions;  that  the  authority  conferred  is  to  hear  and  determine  the 
cause;"  that,  '*with  the  exception  ot  the  power  to  render  judgment 
and  issue  execution,  it  would  seem  the  referees  possessed  all  the  author- 
ity of  the  court  who  appointed  them  to  hear  and  decide  upon  the 
matters  submitted.''  And  the  Supreme  Court  in  Lawson  v.  Bissell,  7 
Ohio  St.  129, 132, 133,  hold  to  the  same  construction  of  the  functions  of. 
a  referee  under  the  code. 

The  code,  as  originally  passed,  made  no  express  provision  as  to  the 
powers  of  master  commissioners,  but  only  authorized  their  appointment 
by  the  court  under  Sec.  t)ll  of  the  code.  But  as  amended  by  the  act 
of  March  30.  18t)8  (S.  &  S.  673),  this  Sec.  611  [Sec.  5222,  Rev.  Stat] 
provides,  '*thatthe  court  may,  upon  motion  of  either  of  the  parties, 
refer  any  action,  in  which  the  parties  are  not  entitled  to  demand  a  trial 
by  jury,  to  a  regular  or  special  master  commissioner,  to  take  testimony 
in  writing,  and  report  the  same  to  the  court,  with  his  conclusions  on 
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aw  and  facts  involved  in  the  issues,  which  teport  may  be  excepi 
the  parties,  and  confirmed,  modified,  or  set  aside  by  the  court.'' 
rhis  language  is  different  Irom  that  used  in  Sec.  283  of  the  C( 
gard  to  relerees,  which  declares  "that  when  the  reference  is, 
t  the  facts,  the  report  has  the  effect  of  a  special  verdict;"  and  tl 
report  of  the  referees  upon  the  whole  issue  Stands  as  the  decision 
ourt.  and  judgment  may  be  entered  theieon  in  the  same  manner 
t  action  had  been  tried  by  the  court." 

rhe  construction  we  put  upon  the  office  ol  master  commission 
r  these  statutes,  is  that  he  is  to  be  regarded  as  a  master  comui 
I  in  chancerj-,  whose  report  is  subject  to  be  reviewed  by  the  coi 
h  has  appointed  him,  upop  exceptions  properly  taken,  and  that  \ 
ngs.  like  the  findings  of  a  jury  upon  issues  out  of  chancery,  are 
ra  and  assist,  but  not  necessarily  to  control,  the  judgment  of  I 
:;  that  the  report  of  such  master  "may  be  excepted  to  by  parti 
confirmed,  modified,  or  set  aside  by  the  court,"  as  it  shall  de 
able  and  just. 

Practically,  the  effect  of  a  report  of  a  master  commissiouer  upon  I 
,  of  the  court  may  not,  iihw  majority  of  cases,  be  very  differ' 
that  ot  the  hnding  of  a  reteree  in  a  legal  reference.  But  whi 
x>urt  acts  upon  a  master's  report,  it  is  to  be  regarded  as  declari 
ra  conclusions  of  fact  and  law;  while  in  acting  upon  the  report 
eree,  at  least  in  a  legal  matter,  it  is  to  be  regarded  as  rendering 
meet  upon  the  facts  found  by  the  referee,  as  it  would  do  upon  I 
Qg  of  a  jury.  Theoretically,  therefore,  the  responsibility  of  I 
G  is  greater  in  the  case  ol  a  master's  report,  than  in  that  of  a  refer 


DAMAGES— ACTIONABLE  NEGUGENCE.  >  0| 

[In  General  Term,  January,  1871.] 

Lawhemcr  V.  Thb  Pbndleton  Sthbbt  Ry.  Co. 

la  not  actionable  want  of  care  in  a  drirer  of  a  borae  car  along  a  Btreet  to 
a  prereut  a  horse  from  approaching,  unaeea  by  him,  the  side  of  the  car,  al 
be  front  part  of  the  c^ar  has  passed,  so  as  to  receive  injariea  from  the  rear  wl 
f  the  car  on  that  side. 

lere  the  driver,  etandine  on  the  front  platform  of  such  car,  keeps  a  cl 
ratch  forward,  and  is  vig^ilant  to  see  and  avoid  obBtractiona  near  or  approa 
3g  the  track,  he  ia  not  gnilty  of  negligence  in  omittinj;  also  to  keep  a  c 
tact  watch  of  each  side  of  the  car  to  the  rear  of  the  fipnt  platform,  to  see  t 
□  one  is  injured  by  coming  latctallj  into  colliBion  with  the  side  or  the  i 
rheela  ot  the  car.  But  if,  as  the  car  is  passing,  the  driver  sees  a  horse  loose 
he  street,  dangeronslynear  to  and  approaching  the  track  backward,  retreat 
rom  a  boy  who  is  endeavoring  to  get  control  of  him,  it  is  hia  duly  to  atop 
ar,  and  if  he  goes  on  and  the  horse  is  injured  by  the  rear  wheel  of  the  i 
he  company  would  be  liable  unless  the  plainti£F  has  been  guilty  ol  contribut 
icgligence;  and  in  such  a  case  it  Is  a  question  for  the  jury  to  decide  wh 
legligence  actually  caused  the  injury. 

This  was  a  suit  lor  damages  to  the  plaintiU's  horse  through  net 
«  ot  the  defendant's  agents.  The  accident  happened  on  Fi 
It,  east  of  Main.  The  forward  wheels  of  the  car  had  passed,  and 
e  backed  a^inst  the  car,  and  placed  his  foot  on  the  track  in  fri 
lie  hind  wheel,  and  was  injured.     There  was  testimony  that  i 
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boy,  who  was  trying  to  catch  the  horse,  called  to  the  driver  to  stop, 
but  that  the  car  did  not  stop.  There  were  two  men  on  the  platform 
beside  the  driver,  and  they  were  conversing.  The  driver  did  not  hear 
the  cry  to  stop  before  the  horse  was  hurt.  It  was  near  the  horse 
auction,  and  he  may  have  heard  the  cry  and  supposed  it  was  the  noise 
about  the  horse  auction.  He  saw  the  horse  before  he  passed  him,  and 
says  that  the  horse  was  out  of  the  shafts  and  loose;  that  the  space 
between  the  wagon  and  the  car  was  sufficient  for  a  carriage  to  pass;  that 
he  saw  the  boy  reaching  up  to  the  horse's  head  to  take  hold  of  him,  and 
the  horse  was  backing,  and  afterward  heard  the  noise  of  the  rear  wheel 
running  over  the  horse's  foot. 

It  turned  out  that  the  horse  was  so  injured  as  to  be  useless,  and  was 
afterward  killed.  The  jury  found  for  the  plaintifiF,  and  gave  him  a 
verdict  ol  J175,  the  value  of  the  horse. 

The  boy  in' charge  of  the  horse  was  a  lad  of  about  thirteen  years  of 
age,  and  was  shown  to  be  a  careiul  boy. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  rendered  on 
the  verdict,  and  the  case  is  here  on  a  petition  in  error. 

Forrest  &  Lindemann,  for  plaintiff.' 

Geo.  E.  &  Wm.  H.  Pugh,  lor  defendant. 

Taft,  J. 

The  question  of  negligence  in  cases  of  this  kind,  though  a  question 
of  fact,  is  often  a  nice  one,  and  difficult  to  determine.  The  care  oi  a 
driver  oi  a  street  car  is  due  mainly  to  his  horses  and  to  what  can  be 
seen  in  front  without  looking  back;  so  that  if  he  keeps  a  close  watch 
forward,  and  is  vigilant  to  see  and  avoid  any  obstruction  on  or  near 
the  track  in  front  of  him,  he  can  not,  ordinarily,  be  held  guilty  of 
negligence,  if  he  omits  to  keep  a  constant  watch  oi  each  side  of  the 
car  to  the  rear  of  the  front  platform  and  the  forward  wheels,  to  see  that 
no  person  or  animal  is  injured  by  coming  laterally  into  collision  with 
the  side  or  rear  wheels  ol  the  car.  This  was  the  doctrine  of  the  recent 
case  of  Bulger  v.  Railway,  42  N.  Y.  459;  which  was  the  case  of  a  child 
of  tender  years  injured  by  approaching  the  street  car  from  the  side 
unseen,  and  falling  under  the  rear  wheel  of  the  car  on  that  side.  But 
if  he  saw  that  this  animal  was  loose,  and  was  running  or  backing  into 
the  danger  of  getting  under  the  rear  wheel,  it  would  undoubtedly  be  his 
duty  to  stop.  Ordinarily,  also,  we  should  regard  it. as  negligence,  on 
the  part  of  the  owner  of  a  horse,  to  leave  him  loose  on  the  street,  liable 
to  be  run  against  by  the 'cars.  But  this  horse  was  in  charge  of  a  boy, 
and  we  are  not  able  to  say,  positively,  that  the  boy  was  guilty  of  care- 
lessness in  letting  tbe  horse  get  beyond  his  control  just  at  that  time,  or 
that  the  owner  was  guilty  of  want  of  ordinary  care  by  leaving  the  hoy 
in  charge  of  the  horse.  These  all  seem  to  be  questions  for  the  jury,  as 
well  as  the  question  whether  the  driver  oi  the  car  was  guilty  of  negli- 
gence in  not  stopping  when  he  saw  the  horse  loose  and  the  boy  trying 
to  get  him  under  control,  while  the  horse  was  backing  toward  tbe  car. 

If  the  case  had  been  submitted  to  our  judgment  upon  the  evidence 
just  as  we  find  it  reported  in  the  bill  of  exceptions,  we  might,  possibly, 
have  found  lor  the  defendant,  on  the  ground  that  the  evidence  did  not 
satisfy  us  that  the  injury  was  caused  by  the  negligence  of  the  agents 
of  the  defendant,  without  the  contributing  negligence  of  the  plaintiff  or 
bis  agent.     But  it  is  a  case  of  weighing  testimony,  in  which  we  can  not 
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with  cODlideace  which  party  is  right.  Here  are  circumstances 
ring  both  theories  of  the  case.  The  iury  have  weighed  these  cir- 
stBDces,  and  it  was  their  province  to  do  so,  and  they  have  found  for 
plaintiit.  We  do  not  renard  it  as  a  case  in  which  we  ought  to 
[fere  with  the  finding  of  the  jury. 

It  is  not  claimed  that  there  were  errors  on  the  part  ot  the  judge 
re  whom  the  case  was  tried,  except  in  relusing  to  grant  the  motion 
1  new  trial,  and  we  can  not  say  that  there  was  error  in  that. 


ASSESSMENTS— CITY— VILLAGE— STATUTE.  »  o|°- 

[in  General  Term,  January,  1871.] 
William  Scdllv  v.  Cincini»ati  (City). 

here  a  city  grades  and  paves  a  part  of  a  street  thirty  feet  in  width  along  and 
vithin  its  corporation  line,  and  an  incorporated  village  adjoining  said  city  at 
he  same  time  trades  and  paves  a  part  of  a  street  thirty  feet  in  width  along  and 
mtaide  of  said  corporation  line,,  bat  within  the  jurisdiction  of  said  incorpo- 
ated  village,  the  two  parts  forming  what  is  known  to  the  public  aa  one  entire 
itreet  sixty  feet  in  width,  Held— 

by  the  act  passed  Febrnary  21,  1S66  (S.  &  S.  S03),  the  city  has  the  power  to 
nake  sncb  improvement  within  the  corporation  line  of  taid  city,  and  to  make 
issessmenta  therefor  upon  property  within  the  city  abutting  on  said  part  of  a 
itreeL 

the  fact  that  the  assessment  made  by  the  two  corporations  are  different  in 


The  cases  of  Scully  v.  Wayne,  Scully  v.  Miller,  and  Scully  v. 
ian  were  betore  the  general  term  about  a  year  ago,  when  demurrers 
le  petitions  were  sustained,  and  the  causes  sent  back  to  special  term 
farther  proceedings;  amended  petitions  were  filed,  and  demurrers 
ained  to  them.  The  causes  were  consolidated,  and  the  plaJntifi 
1  filed  a  supplemental  petition  against  the  city  ol  Cincinnati,  who 
vered.  The  plaintiff  demurred  generally  to  this  answer,  and  this 
urrer  was   reserved  to  general  term. 

The  supplemental  petition  sets  out  the  several  otdinances  to  estab- 
the  grade  ol  McMillan  street  Irom  Vine  to  Milk  street,  to  grade  and 
;  said  street  between  the  points  mentioned,  and.  the  contract,  and 
s  that  the  city  had  no  jurisdiction  over  said  McMillan  street  at  the 
\  of  the  passage  of  these  ordinances  and  ol  making  the  contract, 
that  these  acts  were,  therefore,  void.  It  appears  that  the  north  halt 
iaid  McMillan  street  was  in  the  jurisdictic^n  of  the  incorporated 
ige  ol  Walnut  Hills,  Mount  Auburn,  and  Clintonville,  the  respective 
■oration  lines  oi  the  city  and  the  village  running  along  the  middle 
ifcMillan  stieet,  east  and  west,  and  that  at  the  same  time  the  work 
Lhe  south  hall  of  McMillan  street  was  being  done  under  these  ordi- 
::es,  the  incorporated  village  aloresaid  was  doing  the  work  on  the 
h  hall  ot  the  said  street.  * 

The  supplemental  petition  fnrlher  alleges,  that  the  plaintiff  did  the 
k  according  to  his  contract,  and  on  NovemtKr  19,  18ti9,  the  city 
icit  passed  an  ordinance  assessing  $8.7811^  per  foot  on  the  south  side 
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of  McMillan  street  to  pay  tor  the  improvement,  which  he  avers  is  in- 
consistent with  all  the  other  ordinances  passed  by  the  city  council 
above  referred  to,  because  they  related  to  the  wAoie  of  McMillan  street, 
and,  therefore,  said  assessment  is  void  lor  uncertainty. 

The  supplemental  petition  also  avers  that  the  city  attempted  to 
construct  said  street  in  conjunction  or  partnership  with  said  incorpo- 
rated village,  which  the  city  had  no  legal  authority  to  do;  that  the  city 
permitted  said  incorporated  village  to  assess  the  owners  of  property 
abutting  on  the  north  side  of  said  street  but  $7.7484  per  front  foot  to 
pay  for  said  improvement;  and  that  the  assessment  on  both  sides  ol  the 
street  is  not  uniform,  and  is,  so  lar  as  the  city  is  concerned,  contrary 
to  law.  He  alleges  that  the  city  did  not  render  to  him  a  legal  assess- 
ment, but  that  having  done  the  work  at  the  request  oi  the  city,  she  is 
bound  for  it,  and  asks  judgment. 

To  this  the  city  answers,  admitting  the  ordinances,  but  denies 
that  they  are  inconsistent,  and  insists  that  the  assessment  is  legal  and 
valid.  She  avers  that  McMillan  street,  in  the  city  of  Cincinnati,  is 
only  thirty  feet  wide;  that  the  north  line  of  said  street  was,  at  the  time, 
the  boundary  line  of  the  city ;  and  that  on  the  north  4ine,  immediately 
adjoining  the  same,  but  in  said  incorporated  village,  was  another  thirty 
foot  street,  which  also  bore  the  same  name.  She  denies  that  she 
attempted  to  construct  said  street  in  copartnership  with  said  village; 
but  that  each  corporation  acted  with  reference  to  the  street  called 
McMillan  street,  as  known  to  and  controlled  by  it,  and  that  the  two 
streets  together  form  what  is  known  to  the  public  as  McMillan  street; 
and  she  avers  that  the  assessment  for  which  the  plaintiff  sues  is  for  the 
work  done  inside  the  city,  and  is  upon  property  over  which  she  has 
jurisdiction,  and  the  same  is  valid  and  binding. 

For  a  second  defense,  the  city  alleges  that  if  said  ordinances  and 
contract  are  void,  there  is  no  liability  which  can  be  enforced  against  her. 

I.  J.  Miller,  tor  plaintitt. 

Walker  &  Conner,  tor  defendant. 

Hagans,  J. 

It  it  be  true  that  these  ordinances  and  the  contract  with  plaintiff 
to  do  this  work  are  void,  the  case  would  he  one  of  assumpsit,  on  which, 
if  plaintiff  could  recover  at  all,  he  would  stand  upon  a  quantum  meruit. 
Whether  the  city  would  he  liable  in  such  a  case,  we  do  not  consider  it 
necessary  to  decide.  Can,  then,  the  city  pass  such  ordinances  as  appear 
in  this  ca?e,  contract  to  do  the  work  as  has  been  done,  and  make  a  valid 
assessment  ? 

When  these  causes  were  before  us  at  a  former  term  ot  this  court, 
the  question  presented  on  the  pleadings  was,  whether  the  improvement 
of  McMillan  street,  as  well  without  as  within  the  city  limits,  could  be 
done  by  the  city,  and  the  cost  thereof  assessed  upon  the  property  abut- 
ting on  that  side  ot  the  street  only  within  the  city ;  and  we  held  that 
this  could  not  be  done. 

This  cause  now  presents  other  and  different  questions. 

This  work  was  done  under  the  act  of  February  21,  18t)6  (S.  &  S, 
803),  which  recites:  **That  where  it  shall  be  deemed  necessary  by  any 
municipal  corporation  to  improve  any  street,  alley,  or  public  highway, 
or  any  part  thereof ^  within  the  limits  ot  such  corporation,  by  grading, 
paving,  draining  or  other  improvements,  and,  tor  the  purpose  of  defray* 
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the  expense  thereof,  to  assess  and  collect  a  charge  or  tas  on  the 
er  or  owners  of  any  lots  or  lands,  or  on  the  lots  or  lands,  by  or 
ugh  which  such  street,  alley,  or  public  highway,  or  the  part  thereof 
t  iuipioved,  shall  pass,  *  *  *  the  said  council  may,  as  soon  as 
ticable,  by  ordinance,  levy  and  assess  a  tax  to  defray  all  expenses 
equent  on  such  improvement,  on  the  owner  or  owners  ol  lots  or 
s,  or  on  the  lot  or  land  by  or  through  which  such  street,  alley,  or 
ic  highway  shall  pass,  according  to  the  tiue  intent  and  meaning  of 
section,  either  by  the  foot  tront  of  the  lots  or  lands  bounding 
abntitng  thereon,"  etc. 

Now.  the  south  half  of  McMillan  street  is  "part  of  a  sireet."  The 
says,  "iin)'^iir/ of  a  street;"  and  we  see  no  sufficient  reason  to  hold 
this  language  is  intended  to  embrace  only  a  section  ot  a  whole 
:t  and  is  not  broad  enough  to  include  the  very  work  done  in  the 
at  bar.  And  the  corporate  authorities  have  the  light  to  impose 
ssments  upon  the  property  within  the  limits  of  the  dty,  subject  only 
ich  restrictions  as  are  imposed  by  the  legislature  to  prevent  an  abuse 
le  exercise  of  such  right.  There  is  no  evidence  that  there  has  been 
:  any  abuse  of  power  in  laying  this  assessment.  It  is  strictly  within 
charter,  as  it  is  levied,  in  fact,  but  for  the  work  done  on  part  ot  the 
:tand  upon  the  property  "iy  which  it  passes."  And  the  assessment 
aitorm  on  the  property  within  the  corporate  limits;  and  we  do  not 
authorized  to  inquire  any  larther  as  t^  what  may  have  been  done  by 
other  corporation,  with  respect  to  another  and  totally  different 
ter.  There  was  no  property  outside  the  city  limits  abutting  on  this 
tX  over  which  the  city  had  jurisdiction,  or  upon  which  an  assessment 
d  be  made  under  any  circumstances. 

But  it  is  said  a  street  is  a  unity;  that  it  has  sidewalks  and  gutters; 
that  these  ordinances  speak  of  a  street,  as  such.  To  this  it  may  be 
ied  that  the  only  McMillan  street  known  to  the  city  was  a  street 
ty  feet  wide;  and  the  fact  shown  by  the  pleadings  that  another  cor- 
ition  had  another  McMillan  street  tbirty  feet  wide,  immediately 
lining,  the  two  together  making  a  sixty  loot  street  with  gutters  and 
walks,  it  may  be  presumed,  on  both  sides  of  it,  makes  the  unity 
len  of,  and  aSords  a  strong  ground  for  upholding  these  proceedings. 
ides,  the  acts  of  the  parties  show  clearly  what  was  meant.  Ridenour 
lafEn,  12  Re.  238  (1  Han.  464,  476).  So  that  we  are  not  bound  to 
pose  that  the  ordinances  expressly  treat  of  a  matter  outside  of  the 
sdictton,  and  is,  therefore,  illegal  and  void. 

Again,  it  is  said  that  the  ordinance  to  assess  is  a  departure  trom, 
is  inconsistent  with,  the  previous  ordinances,  because  they  treat  of 
Ireet,  and  the  ordinance  of  assessments  treats  of  one  side  of  it  only, 
,  therefore,  the  assessment  ordinance  is  irregular  and  void. 
To  this,  it  appears  sufficient  to  answer  that  the  assessment  covers 
more  property  than  was  ordered  to  be  improved.     In  lact,  they  are 
itical.     No  other  objection   is  made  to  it,  and  it  will  be  presumed, 
he  allegations  stand,  that  the  city  council  has  acted  in  the  spirit  of 
ality  and  justice  until  the  proof  shoulil  show  otherwise. 
The  demurrer  to  the  answer  will  be  overruled. 
We  have  been  led  to  say  thus  much  because  it  seemed  necessary 
desirable  to  determine  the  liability  ot  the  city  in  this  action,  as  all 
facts  in  the  case  appear  in  the  pleadings.     But  the  demurrer  reaches 
he  petition,  and  in  looking  into  it  we  find  it  fatally  faulty. 
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The  cause  will,  therefore,  be  remanded  to  special  term  lor  further 
proceedings,  with  leave  to  the  plaintiff  to  file  an  amended  petition 
against  all  other  defendants. 


1  CSC  ATTACHMENTS— RECEIVERSHIP— ASSIGNEE. 

[In  General  Term,  January,  1871.] 

Bernard  Eisenmann  v.  Nicholas  &  Adolph  Thill. 

Where  several  attachments  were  levied  upon  the  property  of  an  insolvent  firm  at 
different  times,  so  that  the  later  ones  would  take  nothing  by  the  writ,  and  one 
of  the  partners  sues  the  other  for  the  purchase  money  of  an  alleged  previous 
sale,  and  procures  the  appointment  of  a  receiver,  and  asks  that  the  partnership 
property  be  worked  up  and  sold,  and  the  proceeds  distributed  pro  rata  among 
the  creditors  who  are  made  defendants,  served  with  process  and  are  in  defanl^ 
the  receiver  having  entered  upon  the  discharge  ot  his  duty,  and  one  of  the 
later  attaching  creditors,  a  defendant  afterward  institutes  proceedings  in  bank- 
ruptcy to  compel  a  pro  rata  distribution  of  the  partnership  effects,  and  tht 
assignee  interferes  with  the  receiver,  and  attachments  for  contempt  are  served 
on  said  creditor  and  assignee:  Held^  That  the  receiver  has  proper  custody  of 
the  property  for  the  preservation  thereof,  for  the  common  benefit,  and  may  pro- 
ceed to  administer  the  same  under  the  instruction  of  the  court  according  to  ^ 
his  appointment,  and  that  the^  hearing  of  the  proceeding  in  contempt  will  be 
postponed  till  he  is  disturbed  in  the  performance  of  his  duties  or  the  final 
hearing  of  the  cause. 

Eisenmann  brought  snit  November  29,  1870,  against  N.  &  A. 
Thill,  upon  their  promissory  note  lor  $800,  and  on  the  same  day  sued 
out  a  writ  of  attachment  against  Nicholas  Thill,  alleging  that  before 
that  time  N.  &  A.  Thill  hftd  dissolved  partnership;  that  said  Nicholas 
took  all  the  partnership  assets  and  assumed  all  the  partnership  liabil- 
ities, and  had  absconded  with  the  intent  to  del  raud  his  creditors.  On 
the  next  day  the  attachment  was  levied  on  a  tannery,  which  was 
appraised  at  $6,222.  On  February  4.  1871,  Edward  II.  Kleinschmidt, 
assignee  in  bankruptcy,  was  made  a  party  defendant,  and  made  a  motion 
to  dissolve  the  attachment  having  been  levied  within  four  months.  On 
the  hearing  of  this  motion,  it  was  agreed  that  on  January  9,  1871,  N.  & 
A.  Thill  were  adjudged  bankrupts  by  the  district  court  ot  the  United 
States,  under  proceedings  commenced  on  the  23d  of  December,  1870, 
The  motion  was  reserved  ior  hearing  to  this  court. 

On  the  3d  of  December,  1870,  Adolph  Thill  filed  his  petition,  in 
which  he  alleged  the  late  partnership,  its  dissolution,  the  turning  over 
all  its  assets  to  Nicholas,  his  assumption  oi  the  partnership  liabilities, 
in  consideration  ol  which  said  Nicholas  was  to  pay  him  $2,000,  and  gave 
him  his  note  theretor,  and  the  fact  ot  his  having  absconded.  He  also 
alleged  the  fact  that  on  the  29th  and  30th  ol  November,  1870,  certain 
creditors  ot  the  firm,  among  whom  were  Eisenmann,  and  Meyer  &  Lock- 
wood,  whom  he  made  parties  defendants,  had  sued  out  attachments  and 
levied  on  the  partnership  property  ot  the  late  firm,  and  that  it  the  same 
were  sold  thereunder  it  would  be  sacrifice«i  and  he  would  lose  payment 
of  his  debt,  and  asks  the  appointment  of  a  receiver,  lor  the  purpose  of 
working  up  the  stock  on  hand  and  selling  it  to  the  best  advantage,  and 
for  the  payment  of  the  creditors  pro  rata.     He  asserts  a  vendor's  lien 
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makes  the  attaching  creditors  parties.  Od  the  same  day  a  receiver 
appointed  and  qualified.  He  at  once  proceeded  to  take  possession' 
le  property  under  the  order  of  this  court,  and  commenced  work  and 
expenditure  of  money  and  labor,  and  was  commanded  by  the  older 
bis  court  to  sell  some  perishable  property,  which  he  did.  Meyer 
ockwood  were  served  with  process  December  8,  1870.  On  the  4th 
aQuary,  1871,  the  plaintiS,  in  this  last  action,  tiled  a  motion  against 
er  &  Lockwood  to  show  cause  why  they  should  not  be  attached  for 
empt  (or  interlering  with  the  orders  of  this  court  by  procuring  a 
aining  order,  in  proceedings  in  bankruptcy,  to  be  issued  from  the 
lit  court  of  the  United  Stales  against  the  receiver,  commanding  him 
efiain  from  selling  or  in  any  other  manner  interfering  with  the 
Its  ot  N.  &  A.  Thill  until  further  ordered.  And  on  the  liOth  of 
lary,  1^71,  the  receiver  hied  a  report,  in  which  he  states  he  had 
racted  liabilities  to  about  $500,  and  was  about  to  make  additional 
lys,  when,  on  the  19th  of  January,  1871,  by  virtue  of  proceedings 
t>ankruptcy,  instituted  by  Meyer  &  Loctwood,  defendants,  the 
ihal  ol  the  United  Slates  for  the  Southern  District  of  Ohio  demanded 
lim  the  surrender  ol  the  properly,  books,  etc.,  in  his  hands  as 
iver  ol  this  court,  which  he  relused,  and  a^s  the  instruction  of  the 
t.  And  on  the  21st*  of  January,  1871,  a  rule  to  show  cause  why 
should  not  be  attached  for  contempt  was  issued  against  Meyer  & 
Ewood,  and  ordered  to  be  issued  against  W.  B.  Thiall,  United  States 
thai.  On  the  3d  ol  i^'ebruary.  1871,  motion  was  made  'to  discharge 
rule,  and  on  the  4lh  ol  February,  1871,  Meyer  &  Lockwood  and 
ill  filed  an  answer  to  the  rule,  setting  up  the  beginning  of  the 
eedings  in  bankruptcy  by  Meyer  &  Lockwood,  on  the  23d  ol 
:mber,  1870;  that  N.  &  A.  Thill  were  adjudged  bankrupts,  Janu- 
i,  1871,  and  all  the  necessary  steps  which  resulted  in  the  due  apr 
Iment  ot  Kleinschmidt,  as  assignee  of  N.  &  A.  Thill,  on  tbe  1st 
ebruary,  1871;  the  demand  of  the  receiver  of  the  19th  of  January, 
;  that  the  attachments  were  levied  within  four  months  pteceding 
proceedings  in  bankruptcy,  whereby  they  became  dissolved  and 
ippointment  of  the  receiver  vacated,  and  all  the  property  of  the  firm 
me  and  was  vested  in  the  assignee.  They  denied  any  contempt  ot 
court,  Meyer  &  Lockwood  saying  that  they  merely  asserted  their 
ts  under  the  bankrupt  laws  af  the  United  States,  and  Thrall,  that 
aerely  acted  in  his  official  capacity.  These  tacts  were  all  agreed 
I  on  the  hearing  ol  the  motion  to  discharge  ttie  rule,  and  tbe  same, 
iher  with  the  whole  case  was  reserved  for  the  determination  ot  the 
ral  term.  It  was  agreed,  in  the  argument,  that  Meyer  &  Lockwood's 
;hment,  being  subsequent  in  point  of  time  to  those  ot  the  other 
itors,  they  merely  resorted  to  the  proceedings  in  bankruptcy  to 
in  a  firo  rata  distribution  ot  tbe  assets  of  the  bankrupts  among  all 
:reditors,  and  obtaining  that,  they  prelerred  to  refrain  from  further 
eedings  in  bankruptcy,  and  that  the  receiver  should  continue  in 
ession  and  administer  the  estate  accordingly. 
Forrest  &  Lindemaun,  for  plaintiff. 
Stallo  &  Kittredge,  tor  defendant. 
lANS,   J. 

An  examination  of  the  papers  of  the  cause  discloses  the  fact  that 
parties  served  with  process  are  in  default  for  demurrer  or  answer  in 
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the  case  of  A.  Thill  v.  N.  Thill  et  al.  Indeed,  v^e  gather  that  it  is  the 
'  desire  ot  all  the  creditors  that  the  receiver  should  continue  in  the  posses- 
sion of  and  administer  the  assets  pro  rata,  as  prayed  for  in  Thill's  peti- 
tion, without  lurther,  or,  indeed,  any  objection  at  all.  There  is  nothing 
in  the  record  to  authorize  us  to  inquire  into  the  sufficiency  of  that  pro- 
ceeding. The  plaintiff  is  interested  in  the  partnership  property,  and 
has  a  right  to  see  that  it  goes  to  the  payment  ol  the  partnership  debts. 
The  fact  is  that  a  receiver  oi  this  court  was  appointed,  as  we  are  bound 
to  suppose,  according  to  the  record,  for  sufficient  reason  and  qp  suffi- 
cient grounds;  and  he  has  been  acting  under  the  orders  of  the  court  at 
a  time  when  these  parties  were  bound  to  know  what  was  going  on,  and 
has  not  only  disposed  of  some  portions  oi  these  assets,  but  has  incurred 
considerable  liabilities  for  the  common  benefit.  It  would  seem,  there- 
fore, that  they  are  bound  by  his  acts.  He  was  appointed  in  their 
behalf  and  none  of  them  move  to  discharge  him.  In  fact,  the  court  has 
the  custody  of  this  property  for  the  purposes  ot  the  action,  viz:  2ipro 
rata  distribution  of  the  assets,  according  to  the  prayer  oJ  the  petition, 
at  the  instance  ol  the  plaintitl,  who  is  one  of  the  members  of  this 
insolvent  hrm,  and  who  seeks  to  ascertain  and  recover  what  is  due  to 
him,  if  he  be  entitled  to  anything.  No  one  objects  to  this  course,  though 
^  there  are  priorities  amoftg  these  attachments.  On  the  contrary,  there 
*  seems  to  be  a  voluntary  assent  to  it. 

The  cause  seems  to  stand,  as  to  the  propriety  of  this  action  upon 
the  principlcof  Skip  v.  Harwood,  3  Atk.  530,  and  Williamson  v.  Wilson, 
1  Bland  418.  Both  ot  these  cases  were  suits  by  one  partner  against 
another,  and  a  receiver  was  appointed  to  preserve  the  partnership  prop- 
erty for  creditors.  In  the  first  ot  these  cases,  it  was  held  by  Lord 
Chancellor  Hardwicke  that  a  commission  of  bankruptcy  could  not 
supersede  a  decree  for  a  receiver,  the  appointment  ot  which  is  a  dis- 
cretionary power  of  as  great  utility  as  that  ot  any  other  authority  that 
belongs  to  a  court. 

And,  in  the  case  in  Maryland,  the  court  held  that  atter  a  firm 
became  insolvent,  the  partners  are  to  be  considered  as  trustees  for  the 
benefit  ot  their  creditors;  and,  therefore,  a  suit  between  such  partners, 
for  the  preservation  of  the  assets  for  creditors,  may  be  treated  as  a 
creditor's  suit  and  the  partnership  estate  collected  and  distributed 
accordingly ;  and  a  receiver  was  appointed  to  preserve  the  estate  for 
equal  distribution  among  the  creditors. 

Here,  all  the  parties,  even  those  who  perhaps  might  claim  priority 
by  attachment,  voluntarily  submit  to  the  administration  of  the  insolv- 
ent 's  estate,  according  to  our  assignment  laws.  The  purpose  of  the 
proceedings  in  bankruptcy  is  obtained,  and  their  further  prosecution 
seems  unnecessary. 

We  do  not  dispose  of  the  motion  to  discharge  the  ruleortbe 
motion  to  dissolve  the  attachments;  we  prefer  to  let  them  stand  until 
the  final  hearing,  and  the  receiver  may  go  on  and  collect  these  assets 
for  distribution  pro  rata.  And  if  any  of  the  parties  disturb  him  in  the 
performance  of  his  duties,  or  if  the  assignee  in  bankruptcy  interferes 
with  him,  he  may  report  the  facts  for  such  further  action  as  may  be 
appropriate  in  the  premises. 

The  cause  will  be  remanded  to  special  term  lor  lurther  proceedings. 
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MARINE  IHSURAVCE— TOTAL  LOSS— ABANDONMENT.   >  «  so 
[In  General  Tenn,  Jannar)',  1871.] 
♦Thomas  Shbrlocz  bt  al.  v.  Globe  Inscsancb  Co, 

bere  a  vessel  is  iasnred,  neglisence  on  the  psrt  of  the  ofGcers  in  charge  will 
lot/elieve  the  insurer  from  liability,  anless  their  conduct  has  been  fraudulent 
•r  barTatrone. 

is  well   settled  that  in  all  cases  of  loss,  in  determining  the  liabilit)'  of  th' 
uderwriter,  the  proximate  and  not  the  remote  cause  is  to  be  cvnsidered. 
hen  a  vessel  is  so  injured  as  to  cease  to  be  of  any  value  as  a  vessel,  a  total  loss 
iccurs,  which  fixes  the  liability  of  tbe  iuanrer,  even  thouKb  there  be  no  tech- 
lical  abandonment. 

the  United  States  a  constructive  total  loss  occur*  when  the  cost  of  repair 
roatd  exceed  half  the  value  of  tbe  vesseL 

le  necessity  of  an  abandonment  may  be  construe  lively  waived  by  the  insurer, 
^laim  of  total  loss  made  to  the  insurer,  and  an  unconditional  refusal   by  the 
usurer  to  psy  the  loss,  is  equivalent  to  an  abandonment. 

bere  tbe  salvage  ot  the  wreck  is  not  used  Tor  repairs,  but  in  tbe  conatructian 
if  a  ntw  vessel,  no  claim   by  the  insurer  of  one-tbird   new  for  old  will  be 
llowed. 
le  non-compliance  by  tbe  owners  of  a  vessel  with  a  statute  prohibiting,  under 

pecuniary  penalty,  the  carrying  certain  material  without  special  license,  can 
lot  affect  the  insurance  on  vessel  or  cargo. 

Tbe  suit  was  brought  upon  a  policj'  issued  by  the  defendants  on 
1,  1868,  insurini;  the  plaintiSs  as  owners  of  the  sleamboat  United 
>s,  against  loss  by  lire,  lor  the  term  ol  one  year,  the  vessel  having 
ty  to  navigate  the  usual  western  rivers. 

She  was  insured  in  $  10,000,  and  the  premium  paid  for  the  risk  was 
It  is  alleged  that  while  the  boat  was  navigating  the  Ohio  river 
een  Cincinnati  and  Louisville,  she  was  damaged  by  fire  to  the 
ant  of  $126  442.50,  the  boat  being  valued  at  $140,000,  with  the 
liege  of  being  insured  tn  the  sum  of  $105,000. 

Tbe  plaintitls  claim  that  in  consequence  ot  such  loss  the  delendants 
bound  to  pay  to  them  f9,031.60,  tor  which  sum  they  claim  judg- 
t. 

The  detendants  answer:  1.  Denying  their  liability  generally, 
rhat  the  of&cer  of  the  boat  did  not  pursue  the  regulations  adopted 
he  supervising  inspectors  under  the  acts  of  congress;  whereby,  in 
leying  the  same,  and  not  pursuing,  in  the  navigation  of  the  river, 
mode  required  by  such  regulations,  the  damage  sustained  by  the 
!l  insured  occurred;  and,  therefore,  by  the  willful  act  ot  the  officers 
lis  behalf,  the  insurers  are  discharged  from  any  liability  on  Iheir 
:y.  3.  That  in  consequence  of  the  neglect  of  those  navigating  the 
,  a  collision  occurred  between  her  and  the  steamboat  America,  the 
ascending  and  the  other  descending  the  river,  by  means  whereof 
America  struct  with  great  force  and  violence  the  United  States, 
laden  with  coal-oil,  whiskey,  and  other  combustible  materials, 
reby  the  same  became  ignited  by  friction  or  by  coram unication*with 
fires  ordinarily  burning  upon  the  steamboat,  and  Ihat  all  loss  and 
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damage  to  the  United  States  were  produced  by  the  carelessness  and  • 
negligence  of  the  plaintiffs,  their  agents,  and  servants. 

A  fourth  cause  of  defense  is  averred  that  the  premium  was  not  paid 
within  the  period  required  by  the  terms  of  the  contract,  and,  therefore, 
the  policy  was  void,  but  this  cause  was  afterward  withdrawn. 

To  this  answer  the  plaintiffs  replied  generally,  denying  all  the 
allegations  of  the  defendants. 

An  additional  answer  was  afterward  filed  by  leave,  which  denied 
that  the  boat  at  the  time  of  the  loss  was  ** river- worthy,"  as  required  by 
the  policy;  but,  on  the  contrary,  before  and  at  the  time  ot  the  alleged 
loss,  oil  of  vitriol  had  been  and  was  then  carried  on  the  boat  as  freight, 
contrary  to  the  act  of  congress  in  such  case  made  and  provided. 

In  reply  to  this  additional  answer,  the  plaintifls  denied  that  the 
allegations  made  therein  were  true. 

The  case  at  special  term  was  tried  by  a  jury.  The  evidence  in  the 
case  was  exceedingly  voluminous,  but  in  substance  it  appeared  that  on 
the  night  of  December  4,  1868,  the  steamboat  A.merica  was  ascending 
the  Ohio  river  on  her  regular  trip  from  I/)uisville  to  Cincinnati,  and 
the  steamboat  United  States  was  descending  the  Ohio  river  on  her 
regular  trip  Irom  Cincinnati  to  Louisville.  Both  these  boats  were 
owned  by  the  plaintiffs.  A  collision  occurred  between  them,  and  the 
United  States  immediately  afterward  took  fire,  burned  to  the  water's 
edge,  and  sank.  All  the  freight  on  board  was  lost,  as  no  part  of  the 
boat  was  left  but  what  the  tire  had  in  some  way  or  other  affected.  The 
upper  and  lower  decks  were  entirely  burned  oflE,  the  debris  with  the 
machinery  being  thrown  in(o  the  open  hull. 

While  in  this  situation  the  plaintifls  notified  the  defendants  of  the 
loss,  and  asked  their  advice  as  to  what  course  should  he  pursued.  They 
were  answered  that  the  defendants  did  not  recognize  any  liability  on 
their  part  for  any  portion  of  the  loss,  and  declined  to  interfere  or  give 
advice  upon  the  subject. 

The  wreck  remained  where  it  sank  for  several  weeks,  the  defend- 
ants declining  to  interfere  in  the  matter,  or  to  give  any  advice  or  direc- 
tion as  to  what  the  plaintiffs  should  do,  always  alleging  that  they  could 
not  be  held  liable  upon  their  policy. 

Being  unable  to  make  any  arrangement  with  the  underwriters,  the 
plaintifis  then  concluded  to  raise  the  broken  fragments  of  the  vessel; 
and  after  much  labor  and  the  expenditure  of  rf  large  sum  of  money  were 
enabled  to  float  the  hull,  which  was  towed  to  Cincinnati  and  placed  upon 
the  marine  railway,  that  it  might  be  ascertained  whether  the  boat  could 
be  repaired. 

This,  it  was  found,  would  result  in  the  expenditure  of  more  than 
the  vessel  would  be  worth  after  the  reparation  had  been  made,  and  the 
old  materials  were  then  appraised  by  competent  mechanics,  taken  by 
the  plaintifts  at  their  appraised  value,  and  used,  so  far  as  they  were 
proper  lor  the  purpose,  in  the  construction  ot  what  was  regarded  as  a 
new  boat.  During  the  rebuilding  the  defendants  had  daily  opportunity 
to  know  what  the  plaintifis  were  doing,  yet  made  no  objection  nor 
protested  in  any  way  against  the  course  they  were  pursuing. 

When  the  boat  was  finished,  her  original  size  in  length,  in  height, 
and  in  the  construction  ot  her  upper  works,  her  cabin  and  general 
finish,  were  not  preserved;  but,  as  it  was  proved,  another  boat  was  pro- 
duced at  an  expense  of  $103,543,  the  actual  value  of  the  wreck  first 
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J  deducted.     It  was  then  claimed  upon  the  evidence  in  the  case, 

le  boat  was  valued  in  the  policy  at  $140,000,  the  defendants  were 

id  to  indemnity  the  plaintiffs  to  the  extent  of  one-fourteenth  of  the 

s  o(  the  vessel,  which  would  have  been,  without   deducting  the 

ige,  tlO,000,  but  that  being  deducted,  the  plaintiffs  asked  to  recover 

11.60  and  costs. 

There  was  no  direct  evidence  of  an  abandonment,  either  formal  or 

mal,  by  the  plaintiffs  to  the  delendants. 

Before   the  jury,  to   whom   the  cause  was  submitted,   had  been 

ged    by    the  judge,  the  plaintiffs'  counsel  asked    several,  special 

actions,  which  were  given,  but  as  they  are  all  indicated  in  the 

ral  charge,  we  need  not  refer  particularly  to  them. 

The  counsel  tor  the  defendants  asked  various  instructions. 

1  and  2.     That  the  loss  must  have  been  proved  to  be  the  result  of 

that  neril  alone  being  insured  against. 

3.     That  if  the  collision  produced  the  fire,   the  underwriters  are 

sed. 

The   fourth  was  an  abstract    idea  only,    tracing  the  distinction 

een  "efficient  and  predominating  causes." 

The  fifth  was  but  the  same  proposition  in  a  diflerent  form,  and  so 

e  sixth,  and  we  may  also  include  the  seventh  in  the  same  category. 

8.  The  plaintiffs  must  have  proved  that  they  abandoned  the  boal 
e  underwriters  in  proper  time,  or  they  could  not  recover  tor  a  totat 
but  only  for  such  partial  loss  as   it  could   be  shown   the   vessel 

red  by  fire,  and  in  such  case,  it  the  vessel  was  repaired,  the  cost  of 
iring,  deducting  "one-third  new  trom  old,"  can  be  charged  to  the 
rwriters. 

9.  This  charge  was  but  the  expression  in  greater  minuteness  ot 
irop>ositions  involved  in  the  previous  one. 

Tbese  charges  were  all  refused  as  asked,  and  the  refusal  of  the 
e  to  give  them  excepted  to, 

Tapt,  J.,  charged  the  jury  as  loUows: 

This  suit  is  upon  a  policy  of  insurance,  by  which  the  defendant 
ised  the  plaintiffs  to  be  insured  in  a  sum  not  exceeding  SIO.OOO. 
ast  fire  only,  upon  the  steamboat  United  States,  with  permission  to 
!ate  the  usual  western  rivers."  By  this  policy  the  risk  of  collision 
3t  covered.  It  is  not  strange  that  it  should  have  been  claimed  lor 
delendant  that,  as  this  loss  originated  in  the  collision,  it  was  not 
red  by  the  policy.     It  has  been  presented  as  a  defense  that  the  loss 

by  collision,  and  that  the  risk  ot  collision,  and  of  other  perils  of 
river,  are  excepted  by  limiting  the  insurance  \o-" fire  only,"  s,D^ 

as  the  risk  ot  collision  was  excluded,  a  fire  caused  by  the  collision 

also  excluded.  But  I  can  not  adopt  this  construction.  Of  all  the 
I  to  which  a  steamboat  is  exposed,  fire  is  the  only  one  covered  by 

policy.  Bnt  there  is  no  provision  that  the  risk  of  fire  caused  by 
r  perils  ot  the  river  should  be  excluded. 

It  it  harl  been  the  intention  of  the  parties  to  exclude  losses  by  fire 
ed  by  perils  not  covered  by  the  policy,  it  is  to  be  presumed  that 
would  have  expressed  it.  But  it  seems  to  me  that  such  a  cou- 
Aion  would  defeat  the  general  and  obvious  object  of  procuring  any 
ranee  at  all.  All  fires  are  caused  by  something,  and  on  steamboats 
are  generally  caused  by  something  known,  in  the  language  of 

32    Dia 
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insurance,  as  perils  ot  the  river.  If  the  losses  Irom  fire  caused  by  perils 
of  the  river,  or  by  other  perils  enumerated  in  this  marine  policy,  are  to 
be  regarded  as  excluded,  it  would  be  very  rare  that  a  loss  by  fire  to  a 
steamboat  on  the  river  would  not  be  excluded  by  such  a  constrnctioo, 
and  the  policy  would  be  ol  very  little  value  to  the  insured. 

The  language  of  the  policy,  in  my  opinion,  does  not  require  nor 
justify  such  a  construction. 

The  construction  which  I  put  upon  this  policy,  therefore,  is  that  it 
insures  the  plaintiffs  against  fire  from  whatever  cause,  provided  it  be 
not  caused  by  some  of  the  perils  which  are  excepted  in  the  policy,  of 
which  collision  is  not  one,  so  that,  if  you  find  that  any  part  ot  this  loss 
was  caused  by  fire,  it  is  not  a  deiense  that  the  fire  was  caused  by  the 
collision. 

But  the  insurers  are  not  lesponsible  for  the  loss  or  damage  caused 
by  the  collision  only^  and  not  by  fire.  The  breakage  ot  the  bow  of  the 
United  States  by  the  America  running  into  her,  and  cutting  a  hole  and 
letting  in  the  water  and  sinking  her,  was  all  the  work  of  the  collision, 
and  not  to  be  in  any  manner  charged  to  the  defendant. 

As  fire  supervened  and  caused  the  loss  for  which  this  suit  is 
brought,  you  will  have  the  duty  ot  finding  what  portion  oi  the  loss  was 
caused  by  the  collision  directly,  and  what  part  was  caused  by  the  fire. 

For  the  risk  oi  collision  proper,  the  plaintifls  themselves  v^ere 
responsible.  As  between  them  and  the  defendant,  you  may  regard  tfaim, 
the  plaintiffs,  as  insurers  against  collision. 

This  discrimination  between  the  loss  caused  by  the  collision  not 
through  the  agency  of  fire,  and  the  loss  caused  by  the  fire,  is  not  without 
difficulty;  but  the  evidence  is  all  before  you  on  which  to  make  it. 

All  the  repairs,  and  all  the  cost  of  raising  and  placing  the  wreck  in 
Cincinnati,  fairly  attributable  to  the  collision,  aside  from  the  fire,  must 
be  carefully  distinguished  from  the  cost  of  repairs,  laising,  transporta- 
tion, and  care  oi  the  wreck,  which  is  to  be  charged  to  the  account  of 
the  tire. 

But  the  question  which  has  been  contested  as  the  main  point  in  this 
case  is,  whether  the  amount  of  this  loss  is  to  be  ascertained  by  the 
rules  applying  to  what  is  denominated  a  total  loss,  or  by  the  rules 
applying  to  a  partial  loss. 

A  total  loss  may  be  actual  or  constructive.  A  constructive  total 
loss  is  where  the  loss  is  not  actually  total,  but  is  so  great  as  to  justify 
the  insured  in  abandoning  the  subject  of  insurance,  or  what  remains  of 
it,  to  the  insurers,  and  claiming  a  total  loss. 

It  is  usual  lor  insured  parties  in  cases  of  loss,  whether  actually  or 
only  constructively  total,  by  abandonn^ent,  to  surrender  what  remains  oi 
the  boat  to  the  underwriters. 

This  is  a  convenient  way  of  making  certain  what,  in  many  cases, 
would  otherwise  be  uncertain.  The  surrender  by  abandonment  of  the 
wreck  or  salvage  is  so  convenient  and  so  generally  adopted  in  such 
cases,  that  the  question  of  an  actual  total  loss  without  an  abandonment 
arises  comparatively  seldom. 

In  the  present  case  there  has  been  no  abandonment  or  sale  ol  the 
part  saved  from  the  boat,  but  it  has  been  used  in  rebuilding  a  new  boat 
or  in  repairing  the  old  one,  and  one  question,  perhaps  I  ought  to  say  the 
question  for  the  jury  to  determine,  is,  which  of  these  two  things  has 
been  done.     Has  a  new  boat  been  built,  or  an  old  one  repaired  ? 
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As  there  was  no  abandonment  of  the  ptopeity  saved,  no  meie  con- 
:tive  total  loss  can  be  claimed.  But  if  there  was  an  actual  total  loss, 
recovery  may  be  as  for  a  total  loss,  without  any  abandonment, 
iting  the  defendants  with  the  value  of  what  was  saved.  It  is 
ned  by  the  defendant  that  the  plaintiSs  have  themselves  settled  the 
;lion  in  favor  oi  a  partial,  instead  ot  a  total  loss,  by  reconstructing 
1  the  old  hull  a  new  cabin,  new  boilers  and  wheels,  and  wheel* 
ies,  instead  of  abandoning  the  saved  part  to  the  insurers. 
It  is  also  claimed  that  the  precedents  on  which  the  plaintifls  rely 
stablish  the  total  character  of  the  loss  have  all  been  cases  in  which 
wrecked  or  injured  vessel  bad  been  sold,  and  the  circumstances 
ng.  justified  a  sale,  an  abandonment  became  useless,  the  sale  under 
I  circumstances  having  converted  the  salvage  intu  money.  It  has 
1.  held  in  such  cases  that  the  abandonment  of  the  money  to  the 
rers,  merely  that  they  might  repay  it  to  the  insured,  would  be  an 
ceremony.  This  boat  was  at  or  near  her  home  port,  and  was  uot 
after  the  disaster,  nor  abandoned  to  the  insurers. 
The  case  is  peculiar,  and  must  be  considered  and  decided  on  its 
circumstances. 

The  general  object  ot  an  abandonment  is  to  simplify  the  settlement 
be  loss,  by  making  the  agreed  value  in  the  policy  the  measure  of 
ages,  deducting  the  value  of  the  salvage;  while,  if  settled  as  a 
ial  loss,  the  particular  items  oi  loss  must  be  proven,  and  in  case  ot 
ITS,  the  bills  ot  items,  or  other  proofs  of  the  actual  cost  oi  the 
irs.  must  be  furnished;  and  alter  they  are  proved,  there  is  a  deduc- 
,  from  the  amount,  ol  one-third  new  for  old  in  cases  ol  repairs.  In  the 
eat  case,  the  valuation  in  the  policy  is  $140,000.  This  was  agreed 
1  hv  the  parties  to  be  her  value  lor  the  time  the  policy  had  to  run. 
i  valuation  binds  both  parties.  All  the  policies  or  the  steamer 
□nted  to  $105,000,  or  three-fourths  of  the  whole  value,  the  other 
th  being  at  the  risk  of  the  owners.  The  policy  of  the  defendant 
for  ten  thousand  dollars,  or  one-fourteenth  ot  the  valuation.  In 
tal  loss  with  no  salvage,  the  recovery  would  be  one-lourteenth  ot 
ralnation,  or  «10,000. 

The  plaintiHs  claim  that  they  have  shown  an  actual  total  loss  by 
which  is  the  only  peril  insured  against,  and  that  they  are  entitled 
ave  the  damages  ascertained  as  a  total  loss,  measuring  the  damages 
le  valuation  in  the  policy  with  salvage,  stating  Iheir  loss  as  follows: 
Assuming  the  entire  toss,  the  valuation  in  the  policy,  (140,000: 
Deducting  from  this  amount  as  salvage  the  value  ol  all  that  was 
lestroyed  by  fire,  consisting  of  the  cost  of  repairing  the  damage  by 
sion.  for  which  the  plaintiffs  themselves  were  responsible,  amount- 
o  «6,000: 

And  of  the  net  value  of  the  wreck  when  brought  to  Cincinnati, 
one-half  the  cost  ol  raising  and  bringing  it  here,  viz;  912,000  less 
ri.25,  the  other  half  ol  that  cost  being  attributable  to  the  collision, 
28.75: 

Making  the  entire  salvage  to  be  credited  to  the  insurers,  and 
icted  from  the  agreed  value.  «15,028.75: 

Leaving  as  the  entire  loss  by  (ire  J124,972,  one- fourteenth  part  of 
:h,  it  is  claimed,  is  to  be  paid  by  the  defendant  under  this  policy. 
amount  of  the  claim  thus  estimated  as  for  a  total  toss  under  this 
:y.  is  »9,02S.76,  with  interest  from  April  1,  I8tj9,  to  June  6,  1870 
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(fourteen  months  and  five  days),    9t)39.54.,  making  the    amount   due 
$9,668.29.     This  is  the  plaintiffs'  claim. 

This  statement  illustrates  the  method  oi  ascertaining  what  is  denom- 
inated a  total  loss.  The  figures  themselves,  as  well  as  the  facts  on  which 
they  are  founded,  are  not  given  here  as  facts,  but  by  way  of  illustration 
of  the  mode  ot  calculating  the  loss  as  a  total  loss.  It  you  should  find 
a  total  loss,  you  will  find  the  facts  and  figures  for  yourselves  on  the  evi- 
dence. You  will  observe  that  in  ascertaining  this  amount,  the  agreed 
value  in  the  policy  torms  the  basis  of  calculation.  It  is  to  avoid  diffi- 
culty in  ascertainng  the  actual  value  in  the  event  of  a  total  loss  that 
the  valuation  is  made  when  the  policy  is  issued;  and,  unless  fraudulent, 
which  is  not  claimed  in  this  case,  it  is  binding  on  both  parties. 

The  counsel  tor  the  detendant,  on  the  other  hand,  claim  that  the 
loss  is  not  actually  total,  and  that  as  there  has  been  no  abandonment  to 
the  insurers  of  what  remained  after  tbe  disaster,  it  is  to  be  ascertained 
as  a  partial  loss. 

By  regarding  the  plaintiffs  as  having  repaired  the 
steamer  United  States  at  a  cost,  as  shown  by  the 
statements  of  witnesses,  and  the  bills  and  books,  ol..  $103,543  97 
Subject,  however,  to  deductions  of  $7,080  tor  expense 
ot  repairs  attributable  to  the  collision  ag  well  as  oi 
other  items,  which  I  need  not  enumerate,  but  which 
all  together  amount  to $10,191  29 

Leaving  as  net  cost  of  repairs  caused  by  the  fire $93,352  68 

Deducting  one-third  as  the  diOercnce  between  new  and 

old  materials 31.114  23 

Making  the  entire  loss $62,238  45 

One-fourteenth  of  this  to  be  borne  by  the  defendants, 

which,  with  interest,  is  said  to  amount  to $4,694  60 

Thus,  in  the  peculiar  circumstances  of  this  case,  the  entire  loss  is 
$124,972  or  $62,238.45,  and  the  defendant's  share  of  it  is  $9,668.29  or 
$4,694.60,  as  you  calculate  it  by  the  rules  ol  a  total,  or  ol  a  partial 
loss,  or  nearly    in  those  proportions. 

\nd  the  ditterence  in  the  amount  of  loss  upon  the  single  risk  of 
the  defendant,  made  by  these  ditJerent  modes  of  casting  it,  is  $4,950.22, 
or  one  is  about  double  that  of  the  other.  Both  are  intended  to  effect 
the  same  object,  viz:  the  indemnity  ot  the  insured. 

I  do  not  vouch  for  the  accuracy  ot  these  figures,  although  they  are 
probably  not  far  trom  correct.  But  the  responsibility  of  making  the 
calculations  for  yourselves  I  leave  with  you,  where  it  belongs. 

But  these  statements  illustrate  the  two  modes  of  ascertaining  the 
amount  of  a  loss,  and  show  you  the  precise  nature  of  the  controversy, 
as  well  as  the  importance  of  the  question  you  have  to  decide. 

It  is  claimed  by  the  counsel  for  the  plaintiffs  that  the  United  States 
received  a  comparatively  small  damage  by  collision,  which  could  have 
been  easily  repaired  for  a  small  sum  comp?ired  with  her  value,  and  that 
the  collision  was  immediately  followed  by  fire,  which  totally  destroyed 
the  boat  for  the  purposes  and  uses  of  a  steamboat,  so  that  the  United 
States  steamer  no  longer  existed  as  a  steamer,  and  to  repair  the  damage 
done  by  fire  to  the  boat  would  require  a  cost  greater  than  the  value  of 


SUPERIOR  COURT.  Si 

Sberlock  v.  Insurance  Co. 

i  steamer  wben  wholly  repaired,  or  lebuilt  in  the  form  and  style  ii 
lich  she  existed  before  the  accident. 

The  detendaat'a  counsel,  on  the  other  hand,  claim  that  the  Unite< 
ites  was  not  wholly  destroyed  in  the  sense  claimed  by  the  plaintiffs 
t  in  any  sense;  that  she  could  have  been  repaired,  and  was  tepairei 
the  plaintiffs  themselves  in  the  form  and  manner  which  they  pre 
red,  and  that  the  cost  of  said  repairs,  so  far  as  attributable  to  thi 
s  by  fire,  did  not  exceed  193,352  68,  Irom  which,  by  the  terms  o 
:  policy,  they  are  entitled  to  have  one-third  deducted  as  the  agreei 
lerence  between  the  new  and  old  materials.  If  the  steamboat  was  : 
)per  subject  ot  repair,  retaining  her  identity  as  a  steamboat,  and  ii 
:Ji  a  condition,  that  a  piuOent  uninsured  owner  would  have  repairei 
r,  the  rule  ot  recovery  would  be  as  for  a  partial  loss. 

The  rule  by  which  to  determine  in  what  cases  the  indemnity  is  t< 
ascertained  on  the  principle  of  a  total  loss,  and  in  what  cases  it  i 
be  ascertained  on  the  principle  ol  a  partial  loss,  has  been  the  subjec 
earnest  discussion  in  many  cases,  and  of  various,  it  not  contradictory 
inions,  both  in  America  and  in  England,  from  which  country  w 
rive  many  ol  the  doctrines  of  insurance  law.  It  has  also  been  ver 
ich  and  ably  discussed  in  this  case. 

I  have  said  that  cases  ol  actual  total  loss,  without  abandonment 
se  comparatively  seldom.  Neveilheless,  in  the  vast  number  am 
riety  of  insurance  cases  which  have  arisen  and  been  recorded  in  th' 
xjrts  ol  English  and  American  judicial  proceedings,  there  have  beei 
^eral  cases  ol  what  is  denominated  actual  as  distinguished  from  con 
uctive  total  losses,  without  any  notice  of  abandonment,  where  th< 
ip  or  the  wreck  has  been  sold  by  the  captain,  under  various  circum 
iDces. 

Several  cases  have  arisen  in  which  a  ship,  on  a  toieign  coast  or  i) 
foreign  pott,  has  been  reduced  by  perils  insured  against  to  a  con 
:ion  Irom  which  she  could  not  be  recovered  and  repaired  withou 
mrring  an  expense  greater  than  her  repaired  value,  in  which  condi 
•n  a  prudent  uninsured  owner  would  not  attempt  to  repair,  and  th 
ptain  has,  as  the  best  course  for  all  concerned,  sold  her  for  a  smal 
Ine,  and  the  owners  have  sued  tor  a  Total  loss,  without  giving  notic 
an  abandonment.  In  this  class  of  cases  the  inquiry  has  generalV 
en,  whether  the  ship,  under  the  circumstances  ot  each  case,  wa 
pable  of  repair  at  all,  or  if  she  could  be  repaired,  whether  the  cos 
luld  exceed  her  repaired  value;  and  it  so,  her  repairs  have  been  he! 
be  impracticable  and  the  sale  justified,  and  the  recovery  has  bee; 
rmitted  lor  an  actual  total  loss,  without  any  notice  of  abandonmenl 
editing  the  insurers  with  the  proceeds  of  the  sale. 

These  cases  have  generally,  it  not  universally,  arisen  upon  losse 
lich  have  happened  away  from  the  home  port,  and  where  the  cost  c 
;iair  has  been  enhanced  by  the  absence  of  facilities  tor  making  repair; 
for  recovering  a  ship  trom  her  perils;  in  those  cases,  however,  th 
estion  has  been  considered  one  of  actual  total  loss,  and  the  insure 
s  been  charged  with  the  proceeds  of  the  sale    of  the  wreck. 

No  case  has  been  cited  from  the  books  where  a  steamboat  ha 
ffered  a  disaster  at  or  near  her  home  port,  and  remained  in  form 
amboat,  and  where  the  wreck  has  not  been  sold  nor  abandoned  t 
e  underwriters,  and  the  insured  have  recovered  as  for  total  loss  o 
E  ground  that  to  repair  her  would  cost  more  than  her  repaired  valu( 
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But  the  cases  to  which  I  have  referred  have  generally,  if  not  in  every 
instance,  gone  upon  the  idea  that  a  total  loss  must  exist  to  justify  the  sale. 

The  circumstances  of  this  case  are  peculiar.  The  question  whether 
the  cost  of  repairs  would  exceed  the  repaired  value  could  not  ordinarily 
arise  in  a  home  poit,  where  repairs  could  be  most  advantageously  made, 
and  where  what  was  saved  would  be  safe.  The  circumstances,  as 
claimed  to  exist  in  the  present  case,  are  peculiar  in  this,  that  by  the 
change  in  the  trade  to  which'  she  was  destined  the  original  form  and 
style  of  the  **United  States*'  had  become  exceptional,  and  to  restore  it  by 
repair  or  reconstruction,  it  is  claimed,  would  cost  more  than  she  would 
be  worth  when  so  repaired  or  reconstructed. 

Now,  it  is  not  necessary  that  I  should  detail  the  difficulties  I  have 
found  in  analyzing  and  comparing  the  authorities  on  this  subject,  or  in 
the  application  of  the  principles  of  the  decided  cases  to  the  evidence 
in  the  present  case.  I  may,  however,  in  general,  remark  that,  while  I 
find  no  decided  case  precisely  like  the  present,  in  which  the  fact  that 
the  cost  of  repair  would  exceed  the  repaired  value  has  been  held  to 
entitle  the  insured  to  recover  for  a  total  loss  without  abandonment,  it 
does  appear  to  me  that  the  principles  of  the  decisions  to  which  I  have 
referred  logically  applied  to  the  facts  of  this  case,  as  the  plaintifis  claim 
them  to  be,  would  make  it  a  case  oi  actual  total  loss.  That  is  to  say, 
if  the  jury  should  fiiid  that  this  steamboat  did  remain  in  specie^  but  was 
so  badly  damged  by  fire  that  to  repair  that  damage  would  cost  more  than 
she  would  be  worth  when  iully  repaired  both  as  to  the  damage  by  fire 
and  collision,  the  repairs  of  the  damage  by  fire  must  be  considered  as 
impracticable,  and  the  loss  actually  total,  without  abandonment. 

The  loss  by  collision  is  to  be  regarded  between  the  plaintitls  and 
defendants  as  so  much  saved,  so  that  the  amount  of  the  cost  of  repairing 
the  damage  done  by  fire,  after  the  damage  by  collision  has  been  repaired 
by  the  plaintifFs,  must  exceed  the  .value  ot  the  entire  boat  when 
repaired;  and  ii  that  fact  is  found  by  the  jury,  they  will  ascertain  the 
damage  on  the  principle  ot  a  total  loss,  crediting  the  defendants  with 
the  cost  ot  repairs  attributable  to  the  collision  and  with  the  net  value 
oi  the  wreck. 

The  total  loss  ot  a  steamboat,  contemplated  as  a  subject  of  insur- 
ance, does  not  mean  the  annihilation  of  the  timbers  and  iron  of  which  it 
is  composed;  nor  does  it  necessarily  mean  the  destruction  of  their  value 
as  materials  for  building  another  boat,  or  for  other  purposes.  But  it 
does  mean  the  entire  destruction  of  the  steamboat  as  a  steamboat,  for 
the  uses  and  purposes  of  the  steamboat,  insured.  This  may  happen  by 
sinking  her  in  the  sea  beyond  hope  of  recovery;  by  reducing  her  to 
ashes;  by  reducing  her  to  a  condition  in  which  she  can  not  be  repaired 
at  all,  or  in  which  the  cost  ot  repair  would  exceed  her  value  when 
repaired,  so  that  a  prudent  uninsured  owner  would  not  attempt  to 
repair,  as  it  would  only  increase  the  loss;  in  either  of  which  conditions, 
if  caused  by  a  risk  insured  against,  as  in  the  present  case,  by  fire,  it  is 
to  be  regarded  as  an  actual  total  loss  of  the  steamer,  within  the  meaning 
of  the  policy. 

And  if  vou  should  find  from  the  evidence  in  this  case,  that  the 
steamboat  United  States  insured  by  this  policy  was  thus  totally 
destroyed  by  tire,  for  the  purposes  and  uses  of  the  insured  steamboat, 
you  will  proceed  to  ascertain  the  amount  of  the  loss  on  the  principle  of 
a  total  loss. 
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But  ii   yoM  Had  that  the  steamboat  was  not  an  actual  total  loss  by 

in  the  sense  I  have  explained  (that  she  survived  the  fire,  and  could 
e  been  repaired  ol  all  damage  by  lire  at  a  cost  not  exceeding  her 
le  when  fully  repaired)  you  will  proceed  to  ascertain  the  damage  by 
on  the  principle  of  a  partial  loss. 

Intimately  connected  with  this  question,  and  preliminary  to  it,  is 
Lher  also  peculiar  to  this  case:  What  is  to'  be  comprehended  under 
term  "'repairs"  of  the  steamer  United  States?  The  plaintifls  claim 
;  it  is  the  restoration  o(  the  United  States,  with  her  two  cabins  and 
litnre  io  all  respects  as  she  was  before  the  accident;  and  that  the 

ol  replacing  both  cabins  is  to  be  included  in  the  estimate  ot  the 

of  repairs  in  determining  whether  her  repairs  would  cost  more  than 
would  be  worth  when  repaired. 

The  counsel  For  the  defendants,  on  the  other  band,  say  that  she 

been  repaired  by  the  plaintiffs  in  the  way  they  preferred,  and  is 
th  as  much  as  she  would  have  been  with  both  cabins  replaced,  and 
:  the  cost  of  this  repair,  reduced  by  deducting  that  part  which  is 
ibutable  to  the  collision,  turnishes  the  criterion  by  which  you  are 
lecide  whether  the  cost  of  repairs  caused  by  the  iire,  exceeds  th« 
lired  value. 

To  illnstiate  this  diQereuce  by  figures:  If  to  restore  the  United 
;es  to  her  old  form,  with  both  cabins,  would  cost,  in  addition  to  the 
lirs  due  to  the  collision,  »130,000,  or  any  sum  less  than  the  $130,000, 
:  would  make  a  case  o!  total  loss,  on  the  plaintiffs'  hypothesis,  that 

repair  of  the  United  States  must  be  taken  to  be  restoring  her  to  her 
ner  condition.  On  the  other  hand,  it  the  steamer  has  been  repaired, 
tbe  delfndants'  counsel  claim,  at  a  cost  for  damage  due  to  the  fire 
about  $93,000,  and  the  repaired  boat  was  worth,  when  repaired, 
lt,OO0,  or  any  sum  above  the  cost  ot  repairs  due  to  the  fire,  it  would 
a  case  of  partial  loss,  on  the  hypothesis  of  the  defendant's  counsel, 
t  the  plaintiffs  have  actually  repaired  the  insured  steamer. 

This  is  a  question  ol  fact  lor  you  to  determine  from  the  evidence, 
ether  what  has  been  done  under  all  the  circumstances  constitutes  a 
lir  of  the  steamer  United  States,  or  the  building  ot  another  and 
erent  boat,  is  a  question  for  you  to  determine.     You  have  heard  all 

testimony.  I  have  allowed  or  intended  to  allow  all  the  evidence 
ling  to  sustain  both  theories  to  be  presented  to  you,  that  you  might 
e  before  you  the  means  of  forming  a  fair  and  just  opinion. 

The  counsel  for  each  party  have  insisted  that  the  court  should 
ide  this  question,  by  excluding  evidence  offered  (o  support  the  theory 
;he  other  party  as  to  what  constituted  repairs  to  the  steamer  United 
;es.  But  it  has  seemed  to  me  that  it  is  a  practical  question  ot  fact 
ch  the  court  can  not  safely  undertake  to  decide.  I  have  concluded, 
refore,  to  leave  it  to  you,  upon  all  the  evidence,  and  under  all  the 
umstances,  what  was  a  fair  estimate  ol  the  repairs  of  the  steamer 
ted  States,  made  necessary  by  the  fire,  excluding  the  cost  of  those 
ch  were  attributable  to  the  collision,  il  she  could  be  repaired;  and 
:ther  such  repairs  would  have  cost,  or  did  cost,  more  than  the  value 
be  boat  when  fully  repaired. 

You  will  find  it  convenient  to  settle  this  last  question  Brst,  as  pre- 
inary  to  the  great  question,  whether  the  case  is  one  of  a  total,  or  a 
tial  IwiS. 
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To  portions  ot  this  charge  the  defendants  excepted;  and  afterward 
presented  other  and  turther  instructions  to  the  court  which  were  given. 

A.  verdict  was  rendered  for  the  plaintifis  for  $9,558.62,  and  the 
defendants  moved  lor  a  new  trial  alleging  the  verdict  was  against  the 
law  of  the  case  and  the  evidence  also. 

The  questions  involved  in  this  motion  were  reserved  lor  opinion  of 
the  court  in  general  term. 

Stanley  Matthews,  George  Hoadly,  and  Lincoln,  Smith,  Waniock 
&  Stephens,  for  plaintiffs. 

Wm.  Y.  Gholson,  George  E.  Pugh.  George  H.  Pendleton,  and 
Burnett,  Follett  &  Wright,  contra. 

Storbr,  J. 

A  careful  examination  of  the  pleadings,  and  the  evidence  contained 
in  six  hundred  pages  ot  the  bill  of  exceptions,  presents  these  questions 
for  our  decision : 

First.  Was  the  loss  ot  the  vessel  caused  by  the  peril  against  which 
she  was  insured  ? 

Second.  Was  the  loss  a  total  one  absolutely  or  consmctively  total 
only? 

Third.  Was  the  vessel  rebuilt,  resulting  in  a  new  and  difierent 
structure,  or  was  she  simply  repaired,  subjecting  her  to  the  deduction 
ol  one-third  new  lor  old,  in  the  adjustment  of  the  loss  ? 

Fourth.  Was  the  policy  forfeited  by  a  disobedience  of  any  laws  of 
the  United  States,  forbidding  certain  species  ol  merchandise  from  being 
carried  on  the  vessel  without  a  license  ? 

There  is  no  denial  in  the  answer  that  the  loss  was  the  consequence 
of  fire,  although  it  is  alleged  the  flames  which  consumed  the  vessel 
were  produced  by  the  contact  ol  the  America  with  some  packages  of 
iiqua  fortis  on  board  the  United  States,  which  the  plaintiffs  were  pro- 
hibited from  transporting  on  their  vessel  by  the  act  of  congress  of 
August  30,  1832.     10  Statutes  at  Large.  Sec.  46,  p.  63. 

It  is  immaterial  how  the  tire  was  produced,  whether  by  mere 
accident  or  the  negligence  even  of  the  officers  of  the  vessel,  ii  there 
has  been  no  fraudulent  or  barratrous  conduct  on  their  part  to  which  the 
loss  may  fairly  be  attributed.  This  rule  we  regard  as  authoritatively 
settled,  and  another  rule.also,  that  in  all  cases  of  loss  within  the  perils 
insured  against,  the  proximate,  not  the  remote  cause  ol  the  injury,  is  to 
be  regarded  in  determining  the  liability  of  the  underwriter.  2  Arnauld 
Ins.,  (3  ed.;  t)70;  Busk  v.  Royal  Exchange  Co.,  2  Barn.  &  Aid.  73; 
Walker  v.  Maitland,  5  lb.  171.  These  cases  have  established  the  lai7  in 
England,  and  have  been  approved  by  numerous  subsequent  decisions. 

This  also  is  the  law  as  we  find  it  recognized  by  our  own  courts. 
Columbia  Ins.  Co.  v.  Lawrence,  35  U.  S.  (10  Pet.)  507,  617;  Waters  v. 
Instirance  Co.  36  U  S.  (11  Pet.)  213.  215;  Perrin  v.  Insurance  Co.,  H 
Ohio  147.     See  also  2  Phillips  Ins.  1032. 

If  we  apply  these  principles  to  the  evidence  we  find  in  the  record, 
we  are  satisfied  the  loss  of  the  vessel  was  caused  by  the  direct  peril 
against  which  the  plaintifis  were  insured,  and  no  fraud  can  be  imputed 
to  the  plaintifis  in  producing  it. 

The  jury  might  well  have  lound  as  they  did,  and  we  think  upon 
this  point  their  verdict  ought  not  to  be  disturbed. 
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Second.     Was  the  loss  a  total  one,  or  merely  constructively  total, 

:h  requires,  on  the  part  of  the  insurers,  a  formal  abandonment  to 

underwriters? 

When  the   vessel  fotinders   at  sea,  or   is  so  broken   up  by   being 

:ked  that  it  is  obvious,  the  subject  insured  ceases  to  be  of  any  value 

vessel,  although  some  of  the  plauks  may  remain,  we  may  regard 
liability  ot   the  insurers  is  hxed,  though  there  be  no  abandonment. 

cirqumstances  of  each  case  must,  theretore,  determine  the  extent  ot 
OSS.  This  doctrine  is  very  clearly  slated  and  explained  by  Lord 
iger,  in  Rowe  v.  Salvador,  ^  Bingham  (N.  C.)  2tJ6,  in  the  exchequer 
iber,  in  a  most  exhaustive  examination  of  the  question.  See  also 
case  of  Cambridge  v.  Andertou,  first  reported  in  Ryan  &  Moody, 
It  Nisi  Prius,  afterward  in  the  King's  Bench,  3  Bing.  (N.  C.)  203, 
2  Barn.  &  Cr.  691;  see  also  Gardner  v.  Salvador.  1  Moo.  &  Rob. 

An  abandonment  is  but  the  lormal  cession  of  what  may  become 
ige,  when  the  vessel  that  has  suffered  from  the  peril  against  which 
iwners  have  been  insured  is  yet  susceptible  ol  repair,  and  only  con- 
the  same  right  the  insurers  would  have  had  by  subrogation  on  pay- 
t  of  the  sum  insured.  Meanwhile  the  master  ol  the  vessel,  up  to 
lime  of  the  abandonment,  is  the  agent  both  of  the  insured  and  the 
rer;  if  the  o&er  to  abandon  is  accepted  or  refused,  he  is  the  agent  of 
mderwriler  only. 

We  understand  a  constructive  total  loss,  as  the  law  now  exists,  both 
ngland  and  the  United  States,  takes  place,  to  use  the  language  ot 
rnauld  850,  "where  the  subject  insured  is  not  destroyed,  but  its 
uctiou  is  made  highly  probable,  and  its  recovery,  though  not 
ly  hopeless,  is  either  exceedingly  doubtful  or  too  expensive  to 
ant  the  attempt;  or  where  the  vessel  could  not  be  made  navigable, 
pt  at  a  cost  greater  than  her  repaired  value."  2  Arnauld  955.  The 
ication  of  the  rule  thus  stated  is  extended  in  the  United  States  to 
;  cases  where  the  coat  of  repairs  will  exceed  half  the  value  ot  the 
:1.  Peele  v.  Merchant  Ins.  Co.,  Cr.  3  Mason,  27;  Bradlie  v.  Insnr- 
Co.,  37  U.  S.  (12'Pet.)378. 

It  seems  to  be  admitted  by  all  tbe  writers  upon  marine  insurance, 
in  every  case  ol  a  constructive  total  loss,  there  must  be,  as  a 
ral  rule,  evidence  of  an  abandonment  by  the  owners  to  the  insurers. 
But  if  the  claim  of  tfce  defendants  should  have  been  sustained  as 
le  extent  of  the  loss,  it  is  settled  in  every  such  case  that  circum- 
:es  may  exist  which  1^ill  excuse  what  might  otherwise  have  been 
duty  ot  the  insured  to  prove.  Now,  in  the  case  before  us,  while 
:  is  a  denial  in  the  answer  of  any  loss  under  the  policy,  there  is  no 
atiou  of  the  constructive  loss,  or  of  a  neglect  to  abandon,  or  even 
ly  loss  total  or  pari  ial ;  but  we  have  no  doubt  under  tbe  averment  of 
al  loss  it  may  be  proved  to  have  been  a  constructive  total  loss  only, 
we  notice  this  fact  merely  to  warrant  the  belief  that  the  insurers 
lot  intend  to  admit  their  liability  in  any  event. 
The  contract  ot  insurance  is  said  to  require  the  utmost  good  faith 
11  the  parties  interested.  "Uberrima  fides"  is  the  maxim  which 
writers  on  this  branch  of  the  law  have  applied  to  the  insured  as 
as  to  the  underwriter.  The  acts  of  either  may  estop  them,  if 
isistent  with  fair  dealing,  and  this  is  the  same  rule  we  always 
;nize   ivhere,  one  party  to  a  contract  has    so    demeaned    himself 
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toward  the  other  that  he  has  been  led  to  believe  certain  facts  have 
thereby  existed,  and  has  acted  on  this  presumption,  there  may  well  be 
an  estoppel  **i«  pats.** 

It  is  on  this  principle  the  law  will  never  require  a  vain  thing  to 
be  done,  if  it  can  be  fairly  inferred  the  performance  oi  an  agreement 
has  been  waived. 

Hence  it  is  preliminary  proof  of  loss  is  always  required  to  be  given 
in  every  suit  upon  a  policy  of  insurance  unless  it  is  waived.  This  may 
be  by  an  absolute  refusal  to  pay  the  Iqss,  or  the  silence  of  the  insurers 
and  other  acts  from  which  it  may  be  implied  the  prool  would  not  be 
demanded.  2  Phillips,  Sees.  1812,  1813,  where  the  cases  are  collected. 
And  we  see  no  reason  why  we  may  not  extend  the  principle  to  the 
waiver  of  an  abandonment;  the  one  is  equally  the  right  of  the  under- 
writers to  require  as  the  other.  Mr.  Arnauld,  vol  2,  p.  888,  admits 
the  rule  where  he  says:  **  And  so  e  converso,  in  a  case  where  the  insured 
would  be  entitled  otherwise  to  notice  oi  abandonment,  the  underwriters 
by  their  own  conduct  may  forfeit  their  right  to  insist  upon  it."  c>ee 
also  the  opinions  of  Buller  and  Ashurst,  JJ.,  in  Da  Costa  v.  Newham, 
2  Term  407. 

If,  then,  notice  of  an  abandonment  was  necessary,  the  conduct  of 
the  underwriters,  when  applied  to  for  an  adjustment  of  the  loss,  was 
shch  as  to  waive  the  right  to  require  it.  The  claim  when  made  to  the 
delendants  was  for  a  total  loss,  and  it  was  held  by  Judge  Johnston,  in 
Patapsco  Ins.  Co.  v.  Southgate.  80  U.  S.  (5  Pet.)  604,  that  such  a 
claim  was  equivalent  to  an  abandonment,  and  the  case  of  Cassidy  v. 
Louisiana  State  Ins.  Co.,  18  Martin  421,  is  to  the  same  eflect.  2 
Parsons  Ins.  172-176;  Thwing  v.  Insurance  Co.,  76  Mass.  (10  Gray) 
443;  Portsmouth  Ins.  Co.  v.  Brazee,  16  Ohio  81. 

The  instructions  asked  of  the  judge  as  to  the  application  ol  the  rule 
one-third  new  tor  old  were  properly  retused,  but  in  his  general  charge 
he  stated  the  law  very  fully  as  we  understand  it. 

No  underwriter  can  claim  the  deduction  where  no  repairs  as  such 
have  been  made,  and  where  the  salvage  is  appropriated  to  build  a  new 
vessel,  the  idea  of  repair  can  not  be  entertained,  else  an  anchor  or  boat 
or  some  portion  only  of  the  wreck  may  be  saved,  and  if  used  on  a  new 
vessel,  it  might,  with  the  same  justice,  demand  ttie  rigid  application 
of  the  doctrine  in  the  adjustment  of  a  Idss.  It  the  defendants  have 
received  the  full  value  of  the  salvage,  in  a  credit  of  the  amount  in  the 
policy,  they  have  obtained  all  the  benefit  they  could  derive,  if  they 
had  undertaken  to  raise  the  vessel  themselves,  as  it  is  evident  they 
would  not  have  succeeded  better  than  the  plaintiffs  in  reconstructing 
her,  as  they  must  necessarily  have  expended  $100,000  in  the  operation. 

Another  ground  of  defense  set  up  in  the  answer  was  the  alleged 
unseaworthiness  of  the  United  States,  by  ths  non-compliance  of  the 
owners  with  Sees.  45  and  46  of  the  law  of  congress,  10  Stat,  at  Large, 
63.  These  sections  prohibited  the  transportation  of  gunpowder,  oil 
of  turpentine,  camphene,  and  other  burning  fluids/'  except  secured  in 
metallic  vessels,  and  except  in  cases  of  special  license,  and  affix  the 
penalty  of  $100  for  the  neglect  to  obtain  the  license  as  well  as  for  receiv- 
ing the  property  on  board  the  vessel  as  Ireight. 

It  is  in  evidence  that  the  plaintiffs  did  not  obtain,  as  early  as  February 
22,  1868,  from  the  local  inspectors  whose  duty  it  was  to  grant  the  same, 
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Dse  to  carry  on  board  the  United  States  oil  of  vitriol  in  tbe  t 
nbed  by  the  law. 

tot  we  do  not  apprehend  that  a  non -compliance  with  this  statute, 
:  DO  forfeiture  is  imposed  ol  the  vessel  or  the  lorbidden  merchan- 
anfier  se  make  the  vessel  unseawortby. 

'his  question  has  oftpn  been  mooted  before  the  courts,  and  the 
on  always  has  been,  that  the  omission  ot  the  carrier  to  pertorm  the 
i  prescribd  by  similar  statutes  does  not  a&ect  the  insurance  on  the 
>  or  cargo.  Deshon  v.  Insurance  Co.,  52  Mass.  {11  Met.)  199,  209; 
en  V.  Manuf.  Insurance  Co.,  30  Mass.  (13  Picl£.)5l8,  521;  Clark  v. 
ance  Co..  1  Story  124. 

:onnsel  have  agreed  that  if  they  have  proved  the  loss  was  cause<I 
e  neglect  or  unskillfulness  of  the  ofiicers  ot  the  America,  they  have 
ght  to  be  subrogated  to  any  claim  against  the  owners  ol  that  boat; 
low  it  is  that  this  ptoposition  can  he  predicated  upon  anything  we 
in  the  record  we  can  not  readily  perceive.  There  is  no  evidence, 
ir  opinion,  which  can  authorize  it,  and  there  is  none  to  raise  the 
nation  of  any  dereliction  of  duty  on  the  part  of  the  officers  of  the 
ica.  It  is  mere  hypothesis  only,  and  it  there  was  any  ground  to 
the  assertion,  it  could  only  be  permitted  to  the  insurer  to  demand 
rogation  alter  he  ha^  in  good  faith,  paid  the  insured  for  the  loss 
s  vessel:  such  payment  ex  vi  termini  being  a  virtual  assignment 
the  rights  ol  the  assured  against  third  persons  growing  out  of  the 

rhe  consideration  of  the  questions  that  have  been  made  in  nrgu- 
has  demanded  more  of  our  time  than  is  usually  allotted  to  the 
ination  ot  causes  submitted  for  our  decision,  not  so  much  lor 
lovelty  and  difficulty  this  litigation  presents,  but  rather  tor  the 
points  urged  by  the  able  counsel  engaged,  the  decision  of  which 
equiced  us  to  review  the  whole  record,  and  glean  from  its  many 
:  whatever  was  pertinent  to  the  issue.  Our  labors  would  have 
greatly  lessened  bad  there  been  less  cumulative  testimony,  tend- 
as  it  always  does,  to  obscure  rather  than  enlighten. 
)nt  we  have,  nevertheless,  without  dissent,  arrived  at  a  conclusion 
actory  to  ourselves  upon  every  point  made  in  the  cause.  We 
re  the  loss  of  the  vessel  under  the  circumstances  may  have  been 
ded  as  absolutely  total,  though  it  may  have  been  in  reality  but  con- 
tively  total;  that  what  was  equivalent  to  a  waiver  of  abandonment 
)roved;  that  the  conductor  the  defendants  made  it  unnecessary, 
would  have  been  useless,  to  offer  what  they  bad  already  practically 
ed  to  accept,  even  it  made  in  a  formal  manner;  that  the  plaintiffs 
ising  the  wreck  and  towing  it  Irom  the  place  of  the  accident  to 
nnati.  were  justified  by  the  facts  proved;  that  there  was  no  repair 
,e  former  structure,  but  the  building  ol  a  new  boat,  and  no  claim 
le-third  new  for  old  can  be  set  up  by  the  delenaants,  as  by  the 
ct  the  entire  amount  of  salvage  was  allowed  to  the  underwriters 
Itling  the  loss. 

\nd  we  fully  coincide  with  the  opinion  of  our  colleague  who  tried 
:ase,  as  he  has  lucidly  stated  it  in  bis  charge,  and  upon  which  the 
after  determining  the  facts  belore  them,  rendered  their  verdict. 
tVe  are  all  of  the  opinion  the  motion  tor  a  new  trial  must  be  oves- 
l  and  judgment  entered  on  the  verdict. 
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1  CSC.  ASSESSMENT— CITY  ORDINANCE— STATUTES. 

[In  General  Term,  April,  1871.] 

*RBYN0I,DS  &  AhBRN  v.    J.    H.    SCHWKINEFUS. 

In  a  suit  by  a  contractor  against  a  property  owner  to  collect  an  assessment  for 
grading  and  paving  a  portion  of  Front  street,  where  the  defense  was  that  the 
improvement  had  not  been  reported  and  recommended  by  the  board  of  city 
improvements,  though  it  appeared  that  the  petition  for  the  improvement  was 
presented  January  8, 1861,  as  follows : 

''  At  a  joint  'session  of  the  board  of  city  improvements  and  committee  of  public 
improvements  of  the  city  council  held  this  day — in  attendance,  John  Horton, 
Frederick  Stagge,  Jeremiah  Kiersted,  city  commissioners,  and  A.  W.  Gilbert, 
city  civil  engineer;  committee  of  public  improvements  of  the  city  council, 
present  J.  M.  Noble,  chairman..  In  the  absence  of  the  president,  Mr.  Kiersted 
was  called  to  the  chair,  when  the  following  paper  referred  to  the  joint  board 
was  taken  up  and  disposed  of :  The  petition  ot  Lrewis  Glenn  and  others,  prop- 
erty holders  on  Hast  Front  street,  in  the  Seventeenth  ward,  seeking  to  have 
said  street  graded  and  paved  with  bowlder  stone.  On  motion,  the  prayer  of  the 
petitioners  was  granted,  and  on  motion  of  Mr.  Kiersted,  the  clerk  was  instructed 
to  prepare  and  transmit  to  the  city  council  an  ordinance  to  grade  and  pare 
with  bowlder  stone,  Front  street,  from  Washington  street  to  the  east  line  of 
the  city  of  Cincinnati."  Which  meeting  was  immediately  succeeded  by  a  meet- 
ing of  the  board  of  city  improvements,  at  which  no  action  was  taken  on  the 
matter  at  all ;  and  though  it  further  appeared  that  the  committee  on  public 
improvements  of  the  cit^  council  soon  after  reported  the  ordinance  as  coming 
from  the  board  of  city  improvements,  which  was  passed,  the  contract  made, 
work  done,  and  assessment  levied:  Held — That  the  statute  which  declares 
that  no  ordinance  for  the  improvement  of  a  street  shall  be  passed  by  the  dty 
council  without  the  report  and  recommendation  of  the  board  of  city  improfe- 
ments,  requires  that  the  report  and  recommendation  shall  be  recorded  in  its 
proceedings  and  made  to  the  city  council ;  that  such  recommendation  and 
report  are  jurisdictional ;  that  parol  evidence  is  not  competent  to  prove  them, 
and  that  upon  the  evidence  in  this  case,  no  presumption  arises  that  the  ordi- 
nance was  nassed  at  the  recommendation  and  upon  the  report  of  the  board  of 
city  improvements,  as  required  by  statute. 

In  general  term  on  error.  j 

S.  A.  Miller,  for  plaintiffs: 

Hoadly,  Jackson  &  Johnson,  and  Ware  &  Disney,  for  defendant. 

Hagans,  J. 

This  is  a  suit  by  the  plaintitls,  who  are  contractors,  to  recover  an 
assessment  against  a  property  owner  for  grading  and  paving  Front 
street,  on  which  his  property  abuts.  The  objection  the  defendant 
makes  is,  that  the  ordinance  under  which  the  work  was  done  was  passed 
without  the  previous  report  and  recommendation  oi  the  board  of  city 
improvements. 

The  bill  of  exceptions  shows  that  the  evidence  on  this  point  con- 
sists of  a  transcript  from  the  records  ot  the  board  of  city  improvements, 
together  with  the  oral  testimony  ot  Jeremiah  Kiersted.  to  the  introdac- 
tion  of  the  latter  of  which  the  defendant  objected,  and  the  objection 
was  overruled  and  the  testimony  received.  The  court  found  for  the 
plaintifi;  motion  tor  a  new  trial  was  overruled  and  exceptions  taken, 
and  judgment  was  rendered  for  the  plaintiff. 

•Judgment  reversed,  27  Ohio  St.  311. 
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rbe  whole  case  depends  upon  the  admissibility  of  the  evidence 
[r.  Kieisted,  relerred  to,  as  all  the  other  necessary  steps  are 
tted  to  have  been  taken. 

rhe  transcript  Irom  the  alleged  proceedings  ot  the  board  ot  city 
nvements  is  as  follows : 

"Office  of  thb  Board  of  City  Ihprovsmbnts, 

City  Bdiu^ings,  Cincinnati,  January  8,  1861. 

'At  a  joint  session  of  the  board  of  city  improvements  and  com- 
«  of  public  improvements  ol  the  city  council,  held  this  day — in 
dance,  John  Horton.  Frederick  Siagge,  Jeremiah  Kiersted,  city 
aissioners,  and  A.  W,  Gilbert,  city  civil  engineer;  committee  of 
:c  improvements  of  the  city  council,  present  J.  M.  Noble,  chairman. 

"In  the  absence  ot  the  president,  Mr.  Kierstead  was  called  to  the 
■,  when  the  following  papers  referred  to  the  joint  board,  were 
1  up  and  thus  disposed  of:  The  petition  of  Lewis  Glenn  and  other 
jrty  holders  on  East  Front  street,  in  the  Sevfenteeath  ward,  asking 
ave  said  street  graded  and  paved  with  bowlder  stone.  On  motion, 
prayer  ot  the  petitioners  was  granted,  and  on  motion  of  Mr. 
ited,  the  clerk  was  instructed  to  prepare  and  transmit  to  the  city 
cil  an  ordinance  to  grade  and  pave  with  bowlder  stone  Front  street 

Washington  street  to  the  east  line  of  the  city  of  Cincinnati.     The 

nstrarce  ot  Joseph  Cox  against  the  paving  of  L'Hommedieu  alley 

een  Plum  street  and  Central  avenue  was  referred  to  the  commis- 

trs. 

"  The  joint  session  then  closed,  and  the  board  ot  city  improvements 

^ded  to  regular  business.     The  minutes  of  the  preceding  meeting 

read  and  approved." 

Mr.  Kiersted  testifies  positively  that  the  board  ol  city  impfove- 
s  ordered  an  ordinance  to  grade  and  pave  Front  street  to  be  sent  to 
city  council,  which  afterward  passed  it;  that  the  ordinance  origi- 
1  in  the  board  of  city  improvemenis,  and  was  by  it  recommended 
le  city  council;  that  he  was  particular  about  it,  he  being  one  ot 
city  commissioners  and  a  member  of  the  board,  as  the  work  was 
is  district;  that  the  recommendation  by  the  board  was  made  on  a 
:  slip  of  paper,  which  was  attached  to  the  ordinance  and  accom- 
;d  it;  and  that  il  the  original  ordinance  could  be  found,  the  slip  of 
r  referred  to  w  mid  be  found  also,  it  Tiot  detached. 
The  only  qnestion  presented  by  the  record  in  this  case  is,  whether 
action  ol  the  board  of  city  improvements  in  the  premises  can  be 
ed  by  parol  evidence.  As  will  be  seen,  the  record  of  the  action 
e  board  contains  no  evidence  whatever  of  the  alleged  recoramenda- 

by  the  board  ol  the  passage  of  the  ordinance  to  grade  and  pave, 
:r  which  the  work  was  done.  Waiving  this,  however,  this  case 
rs  wholly  trom  the  case  ol  Fisher  v.  Graham,  an/e  113,  for  there 
record  of  the  board  of  city  improvements  showed  the  due  recom- 
dation  ot  the  ordinance  and  direction  to  the  clerk  to  prepare  and 
smit  the  ordinance,  which  be  did,  and  a  due  report  in  writing, 
gh  not  signed  by  him.  The  report  and  recommendation  of  the 
d  to  the  city  council  to  do  this  work  is  jurisdictional,  because  they 
onditious  precedent  lo  the  exercise  of  the  authority  to  pass  a  valid 
]ance  for  the  improvement,  or  for  the  assessment  on  the  property 
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adioining.     This  has  been  frequently  held  in  this  court.     See  WellL^r 
V.  Potter.  18  Ohio  St.  85. 

The  city  council  could  not  originate  the  action  taken.  That  must 
be  done  by  the  board  ol  city  improvements.  No  such  work  fts  this 
**shall  be  ordered  or  directed  by  the  city  council,  except  on  the  report 
and  recommendation  of  the  said  board,  *  *  *  ^ho  shall  report 
from  time  to  time  to  the  city  council.  *  *  *  The  city  cotuidl  shall 
take- sueh  action  thereon  as  may  be  deemed  proper."  The  board  of 
city  improvements  is  not  a  corporation  of  itselt,  but  is  a  co-ordinate 
branch  of  the  city  government,  charged  with  duties  oi  the  greatest 
moment.  By  the  very  constitution  oi  the  board,  as  of  most  public  or 
corporate  bodies,  it  is  necessary,  from  the  highest  motives,  to  keep  a 
record  ol  its  proceedings.  How  else  could  the  vast  interests  ot  oar 
citizens,  confided  by  law  to  the  care  ot  this  board, .  be  properly  pro- 
tected or  its  duties  be  properly  discharged?  Accordingly,  by  the  ordi- 
nances of  the  city,  the  plan  ot  keeping  a  record  was  adopted  by  having 
a  clerk  of  the  board,  who  is  charged  with  keeping  a  correct  record  of 
all  the  proceedings  ot  the  board,  and  directed  to  prepare  such  ordinances 
as  appear  in  proof  in  this  case,  and  to  report  in  writing.  Especially  is 
it  indispensable  that  such  fundamental  action  of  the  board  as  consists 
ot  recommendations  and  reports  ol  all  such  improvements  as  the  one  in 
this  case,  should  appear  on  the  record  of  the  board  to  be  made  and 
directed,  and  this  evidence  only  is  competent.  It  is  necessarily  exclu- 
sive ot  any  other  proot,  because  the  facts  to  be  proved  by  it  are  juris- 
dictional. 

We  should  regard  it  as  a  dangerous  principle  to  allow  oral  proof  o^ 
such  important  proceedings,  or  that  these  records  should  be  supple* 
mented  by  oral  testimony,  as  it  might  happen  years  after  the  alleged 
action  was  had,  and  would,  therefore,  be  uncertairi  an:t  unsatisfactory. 
The  certificate  of  the  clerk  of  the  board  that  such  action  was  had  is  not 
the  only  method  of  proving  that  tact,  for  the  law  does  not  exclude 
other  methods  of  proving  it.  The  production  ot  the  record  itself  by 
the  board  to  the  council  would  be  sufficient.  But  there  must  be  suffi- 
cient proof  of  such  action,  and  a  sufficient  report  to  the  council,  which 
can  only  be  by  showing  from  the  record  of  the  board  that  the  appro- 
priate action  was  had.  Nothing  in  the^e  respects  can  be  presumed 
favorably.  Indeed,  the  very  absence  ot  any  record  of  action  by  the  board 
in  the  premises,  it  appearing  that  they  had  the  matter  under  consider- 
ation, raises  a  presumption  that  it  either  was  deemed  best  to  take  no 
action  at  all,  or  else  that  the  sentiment  was  unfavorable  to  the  project. 

The  testimony  of  Mr.  Kiersted  ought  to  have  been  rejected  by  the 
judge  at  special  term. 

A  majority  of  the  coart  think  that  we  have  gone  quite  to  the  verge 
on  this  question  in  the  case  of  Fisher  v.  Graham,  ante  113. 

Judgment  reversed  and  cause  remanded. 

Taft,  J»,  dissented. 

This  is  a  suit  by  a  contractor  to  recover  against  a  property  owner 
the  amount  of  an  assessment  on  his  property  for  grading  and  paving 
Front  street,  on  which  his  lot  Ironts.  The  work  has  been  done,  and 
the  defendant  denies  his  obligation  to  pay  for  it,  because  he  denies  the 
validity  of  the  ordinance  under  which  it  was  done. 


snPBRIOR  COUKT. 


Rcjinolds  &  Ahern  t.  Schweinefns. 


rhe  claim  is  ibat  the  city  council  passed  the  ordioaace  without 
ecommendatiOD  by  tbe  board  of  public  improvements, 
rhe  evidence  as  to  the  lact  consists  of  a  transcript  from  the  pro- 
ngs ol  the  board  oi  public  improvements,  and  the  testimony  of  Mr. 
ited,  the  commissioner  of  the  district  in  which  the  woik  was  done, 
of  which  pieces  ol  evidence  wete  objected  toby  defendant's  counsel, 
rbe  transcript  ol  proceedings  was  as  follows,  viz: 

"Opficbop  Board  of  City  Improvhments,' 
City  Boildings,  Cincinnati,  January  8,  1861. 
'At  a  joint  session  ot  tbe  board  of  city  improvements  and  com- 
e  ol  public  improvements  of  tbe  city  council,  held  this  day,  in 
dance  John  Horton,  Frederick  StagKc.  Jeremiah  Kiersted,  city 
lissioneis,  and  A.  W.  Gilbert,  city  civil  engineer;  committee  of 
c  improvements  ot  the  city  council,  present  J.  M.  Noble,  chair- 
In  the  absence  of  the  president,  Mr.  Kiersted  was  called  to  the 
,  wben  the  following  papers,  relerred  to  the  joint  board,  were 
I  up  and  thus  disposed  of: 

'  Tbe  petition  of  Lewis  Slevin  and  other  property  holders  on  East 
t  street,  in  the  Seventeenth  ward,  seeking  to  have  said  street  graded 
>aved  with  bowlder  stone.  On  motion,  the  prayer  of  the  petitioners 
;ranted;  and  on  motion  ol  Mr.  Kiersted,  the  clerk  was  instructed 
:epare  and  transmit  to  the  city  council  an  ordinance  to  grade  and 
with  bowlder  stone  Front  street,  from  Washington  street  to  the 
ine  oi  the  city  ol  Cincinnati. 

'The  lemoDsIrance  from  Jos.  Cox,  remonstrating  against  tbe  pav- 
)l  Iv'Hommedieu  alley,  between  Plum  street  and  Central  avenue, 
eferred  to  the  commissioners. 

'The  Joint  session  then  closed,  and  the  board  of  city  improve- 
s  proceeded  to  regular  business.  The  minutes  of  the  preceding 
mg  were  read  and  approved. " 

(dr.  Kiersted  testified  positively  and  explicitly,  that  the  board  of 
improvements  did  recommend  the  ordinances  to  grade  and  pave 
itreet,  in  the  usual  way,  by  ine>tructing  tbe  clerk  to  prepare  the 
ance  and  hand  it  to  the  council,  with  a  recommendation  attached 
on  a  separate  slip  ol  paper,  authenticated  by  the  clerk, 
rhe  first  question  to  be  determined  is,  whether  the  requisition  as 
is  report  and  recommendation  is  Jurisdictional,  so  that  an  ordinance 
d  without  it  would  be  void;  or  directory,  prescribing  this  as  a 
if  proceeding,  bnt  not  essential  to  the  validity  of  tbe  ordinance. 
[n  lavor  ol  the  latter  view,  is  the  fact  that  the  power  of  improving 
:s  is  Inherent  in  the  city  council,  as  the  legislative  department  of 
:ity  government.  The  board  of  city  improvements  does  not  order 
improvements,  or  appropriate  anj'  money  to  make  them.  All  this 
within  the  province  of  the  city  council.  Nor  is  the  mere  form  ol 
»sion  in  the  statute  as  affirmative  or  negative,  decisive  ot  tbe  ques- 
ffhether  a  requirement  is  directory,  or  Jurisdictional.  Tbe  subject 
T  ot  the  act  is  to  t>e  considered,  and  all  the  circumstances  con- 
d  with  the  requisition. 

iy  the  charter  of  New  York,  tinder  tbe  act  of  1830,  Sec.  7,  it  was 
ded,  in  imperative  language,  "that  the  ayes  and  noes  should  be 
1  and  published  whenever  a  vote  ot  the  common  council  should  be 
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taken  on  any  proposed  improvement  involving  a  tax  or  assessment  upon 
citizens.''     Striker  v.  Kelly,  7  Hill  929. 

But  this  provision  was  **  construed  as  merely  directory;  the 
essential  requisite  being  the  determination  of  the  corporation,  and  not 
the  form  or  manner  of  expressing  that  determination."  Striker  v. 
Kelly,  supra. 

In  People  v.  Carpenter,  24  N.  Y.  86,  92,  it  was  laid  down  that  the 
validity  of  a  legislative  act  of  a  municipal  corporation  can  not  be 
impeached  by  want  of  evidence  that  the  preliminary  notices,  required 
to  be  given  prior  to  the  application  for  the  law,  had  been  given.  It  was 
not  for  those  acting  under  the  law  to  make  this  proot,  even  it  it  were 
necessary.  But  it  is  not  essential  to  the  validity  ot  the  act,  that  proof 
oi  the  publication  and  posting  ot  the  notices  shall  be  iumished. 
*  *  Omnia  prcesumuntur  ritCy  et  solemntter  esse  acta  difttec  probatnr  in 
contrarium.^' 

The  question  of  making  the  improvement  was  a  legislative  question, 
and  the  presumption  is,  that  all  the  preliminary  steps  were  rightly  taken. 
Such  is  the  evident  purport  of  the  decision  in  People  v.  Carpenter, 
supra,  and  this  is  in  accordance  with  reason  and  the  current  ot  preced- 
ents. 

In  the  case  of  Fry  v.  Booth,  19  Ohio  St.  25,  decided  by  our 
Supreme  Court  at  the  present  term,  it  was  held  that  Sec.  5  ot  the  elec- 
tion act  of  May  3,  1852,  providing  **that  all  elections  to  be  holden  under 
this  act,  the  polls  shall  be  opened  between  the  hours  of  six  and  ten  in 
the  morning,  and  closed  at  six  in  the  afternoon  ot  the  same  day,"  was 
directory^  and  that  a  departure  from  a  strict  observatice  of  its  provisions 
does  not  necessarily  invalidate  the  election,  where  it  appears  that  no 
fraud  had  been  practiced  and  no  substantial  right  violated. 

In  the  case  of  Downing  v.  Rugar,  21  Wend.  178,  182,  it  was  held 
that  where  the  statute  conveyed  a  joint  authority  upon  the  two  overseers 
oi  the  poor,  it  was  necessary  they  should  conter  and  act  together;  bat 
that  there  was  a  strong  presumption  that  they  had  so  acted,  and  that 
the  court  would  so  regard  it  unless  the  evidence  expressly  shows  the 
contrary.  The  court  say,  p.  184:  **The  presumptions  of  which  1  have 
spoken,  especially  those  arising  Irom  official  duty,  are  very  strong,  %Dd 
that  the  duty  was  not  performed  must  be  shown  by  calling  those  whose 
relation  to  the  transaction  can  put  a  direct  negative  upon  it,  unless  their 
absence  be  accounted  tor.** 

In  that  case  one  of  the  two  overseers  had  acted  in  an  important 
matter  which  required  the  concurrent  action  of  both.  The  court  say 
that  **if  the  absent  overseer  had  not  given  his  consent  and  authority 
to  proceed,  he  alone  could  say  so;  and  we  think  it  due  to  the  defendant 
and  the  general  safety  of  this  knd  of  officers  to  presume  they  proceeded 
regularly,  till  the  best  sources  of  informtion  are  exhausted." 

In  the  ca«e  ot  Ward  v.  Barrows,  2  Ohio  St.  241,  the  question 
turned  upon  the  fact  whether  the  delinquent  list  was  properly  sworn  to 
belore  the  auditor  by  the  collector.  This  was  by  statute,  made  necessary 
to  the  validity  of  the  sale.  The  auditor  proceeded,  in  his  settlement 
with  the  collector,  as  if  the  list  of  delinquencies  was  correct,  and  gave 
credit  according  to  it,  which  it  would  have  been  a  breach  of  duly  on 
his  part  to  have  done,  unless  the  list  had  been  properly  sworn  to,  as 
required  by  the  statute.  The  court  say:  * *Under  such  circumstances, 
unless  the  statute  makes  written  evidence  indispensable,  the  officer  will 
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irtsumed  to  have  done  his  duty  until  the  contrary  appears."  1 
!d1.  Et.  61;  Matthews  Presumptions  36.  The  law  wilt  presume  all 
ftve  been  rightly  done  ualess  the  circumstances  oF  the  case  over- 

this  presumption,  and,  consequently,  as  stated  by  the  Supreme 
rt  of  the  United  States  in  Bank  United  States  v.  Dandridge,  25  U. 
L2  Wheat.)  64,  70:  "Acts  done,  which  presuppose  the  existence  ot 
I  acts  to  make  them  legally  operative,  are  presumptive  proofs  of 
latter." 

"Facts  presumed  are  as  effectualiy  established  as  facts  proved, 
re  no  presumption  is  allowed;  and  hence,  in  accordance  with  this 

established  rule  ot  evidence,  the  court  in  Winder  v.  Starling,  7 
]  539  [pt.  2.  190],  were  entirely  justified  in  saying  that  the  act  of 
auditor,  in  allowing  the  credit  and  making  the  certificate,  which 
d  only  lawfully  be  done  alter  the  delinquent  list  had  been  verified  by 
collector,  was  presumptive  proot  that  the  oath  had  been  admin- 
ed." 

The  court  cited,  as  illustrating  the  various  applications  ot  the  doc- 
;,    Williams    v.    East  India    Co, ,  3    East    192;  Kelly  v.  Connell,  33 

(3  Eana)  532;  Wheelock  v.  Hull,  3  N.  H.  310;  Brown  v.  Connelly. 
lackf.  390;  Hart  v.  Root,  19  Olio,  345  [Hartwell  v.  Root.  19 
IS.  345]:  Jackson  v.  Shaeffer,  11  Ohio,  [11  Johns,]  513;  and  West 
■nderson,  9  Conn.  107,  110. 

In  the  case  ol  Coombs  v.  Lane,  4  Ohio  St.  112,  the  same  oourt, 
rman,  C.  J.,  giving  the  opinion,  adopt  this  priuciple  as  applied  in 
d  V,  Barrows,  2  Ohio  Si.  241.  24*j,  and  in  Winder  v.  Starling  7 
1  539  [pt,  2,  190],  to  the  entry  of  school  lands,  presuming  that  lands 
:h  the  register  of  the  land  office  had  entered  on  his  "tract  book" 
school  lands"  had  been  selected,  which  the  statute  required  before 
'  could  lawfully  become  school  lands. 

In  the  prestnt  case  there  is  no  evidence  that  the  necessary  lecom- 
dation  by  the  board  of  city  improvements  did  not  precede  the  action 
he  city  council  in  passing  the  ordinance  to  improve.  Leaving  out 
lur  view,  for  the  present,  the  testimony  of  Mr,  Kiersted,  who  testi- 
posilively   that  such    recommendation    was   made,  does    it  appear 

the  city  council  have  been  guilty  ot  a  breach  of  iheir  legislative 
r,  by  determining  to  make  the  improvement  without  the  recom- 
dation  of  the  board  ol  improvements.  We  have  in  evidence,  as  a 
rd  of  the  proceedings  of  the  board,  a  paper  which  purports  to  give 
minutes  of  a  meeting  ot  the  board  3ointly  with  Mr.  Noble,  chairman 
he  committee  on  public  improvements  ot  the  city  council.  That 
rd  shows  that  there  was  a  clearly  expressed  purpose  of  the  board 
repare  an  ordinance  and  recommend  its  passage. 

It  is  claimed  that  these  proceedings  were  invalidated  by  the  pres- 
:  ol  Mr,  Noble,  and  by  t:al!ing  the  meeting  a  joint  meeting.  But  it 
board  of  city  improvements  acted  nn  the  subject  and  recommended 
ordinance,  I  think  it  is  not  material  bow  many  other  persons  may 
f  done  the  same  thing.  The  atgument  for  the  defendant  is,  that 
'ould  be  possible  for  the  recommendation  to  be  carried  in  such  a 
t  meeting,  where  there  was  not  actually  a  majority  of  the  board  in  its 
'T.  But  it  is  not  our  duty  to  presume  that  these  officers  of  the  city 
emment  violated  their  duty,  wben  it  is  altogether  more  probable 

they  performed  it.     There  is  no  reason  to  infer  from  the  record, 

any   member  of  the  joint  meeting  did  not  favor  the  recommenda- 

33    Dis 
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tion  of  the  ordinance.  If  the  joint  meeting  meant  that  the  committee 
were  one  party,  and  the  board  were  the  other  party  to  the  joint  meetinj;^, 
the  measure  could  not  have  passed  but  by  the  concurrence  of  both 
parties.  But  I  think  that  the  more  reasonable  theory  of  that  meeting 
is  that  the  presence  ot  Mr.  Noble  was  merely  for  consultation  and 
information,  and  did  not  prevent  the  board  from  acting  in  good  iaith 
upon  the  subject  of  their  deliberation,  and  that  it  did  act,  ordering  their 
clerk  to  prepare  the  ordinance  and  present  it  to  the  city  council,  with 
a  recommendation  that  it  pass  in  the  usual  way. 

Besides,  there  is  no  provision  oi  the  statute  requiring  that  the  report 
and  recommendation  should  be  ol  any  particular  form,  or  that  it  should 
be  in  writing  even. 

The  presumption  is  strong  that  this  preliminary  step  was  complied 
with.  The  record  of  the  proceedings  of  the  council  shows  that  that 
body  acted  upon  it  as  coming  Irom  the  board;  and  this  record  of  the 
proceedings  ot  the  board  just  preceding  the  meeting  oi  the  city  council 
really  shows  the  same  thing,  and  by  no  means  shows  anything  to  rebut 
the  strong  presumption  that  the  city  council  did  have  what  they  assumed 
in  their  proceedings  to  have  had,  the  report  and  recommendation  of  the 
board  to  proceed  upon. 

Here  is  no  ground  whatever  to  suppose  that  this  work  has  not  been 
done  with  the  tull  concurrence  ot  the  board  ot  city  improvements.  It 
had  the  consideration  of  that  board,  as  appears  irom  their  minutes,  and 
there  is  no  indication  ot  any  dissent  on  the  part  ot  any  member.  The 
city  council  proceeded  on  that  hypothesis;  the  work  was  contracted 
for,  and  all  done  and  well  done,  according  to  the  testimony,  and  the 
defendants  have  had  the  benefit  of  it.  It  is  now  proposed  to  have  them 
excused  trom  paying  their  share  of  the  cost,  and  the  burden  of  their 
local  improvement  thrown  upon  the  city  generally,  by  the  suggestion 
that  the  city  council  did  not  have  formal  evidence  of  the  recommenda- 
tion by  the  board  of  city  improvements  before  proceeding  to  contract 
for  the  work,  presuming  that  the  city  council,  as  well  as  the  board  ot 
city  improvements,  violated  their  duty  instead  of  performing  it.  This 
claim  asks  us  to  deal  with  the  official  representatives  of  the  city  in  a 
harsh  and  suspicious  manner,  prejudicial  to  the  public  interest  aud 
contrary  to  the  presumption  in  favor  of  official  acts  uniformly  recog- 
nized in  all  courts  of  justice. 

But  I  think  that  the  evidence  of  Kiersted,  the  commissioner,  is 
also  competent  evidence,  and  if  so,  it  does  prove  positively  the  fact  ot 
a  preparation  and  recommendation  oi  the  ordinance.  The  presumption 
arising  from  the  circumstances  is  strong  without  that  testimony,  and, 
as  I  think,  sufficient.     But  this  testimony  is  positive. 

Objection  is  taken  to  this  testimony  on  the  ground  that  the  boar^ 
have  a  clerk  and  a  record,  and  so  can  only  speak  by  its  record. 

The  statute  creating  the  board  requires  no  clerk  and  no  written 
record,  and  requires  no  written  report  or  reconrmendation.  The  clerk 
and  minutes  of  proceedings  have  been  created  by  the  city  council.  Nor 
has  the  city  council  curtailed  the  power  ot  the  board  in  its  mode  of 
expression.  It  has  given  it  a  clerk,  and  given  authenticity  to  the 
clerk's  certificate;  but  it  has  not,  it  it  could  have  done  so,  declared  that 
that  was  the  only  mode  in  which  the  board  could  communicate.  So 
that  if  the  board  had  by  vote  authorized  the  civil  engineer,  who  is  also 
a  member  of  the  board,  to  communicate  to  the  city  council  the  report 
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recommendation  of  an  improvemeDt,  (be  city  council  could  act  upon 
bough  it  were  merely  verbal.  Tbe  object  of  the  statute  was  to  give 
city  council  the  benefit  ol  the  preliminary  advice  ot  the  board  before 
:ring  upon  a  public  work.  It  was  not  a  matter  of  form  at  all,  but  of 
stance. 

Tbe  communication  between  these  two  bodies  is  not  between  two 
■orations,  but  tietween  two  co-operating  branches  ot  the  same  cor- 
ition.  There  is  no  legal  reason  why  it  could  not  be  verbal,  and  il 
:  can  be  proved  verbally.  We  think,  therefore,  that  the  evidence  of 
rsted  was  competent;  snd  his  ofBcial  position  at  tbe  time  renders 
testimony  of  great  weight.  No  man  in  the  city  government  would 
so  likely  to  know  precisely  what  was  done  on  this  :>ubject  as  be. 
:tl  directly  within  the  line  of  his  dutv. 

In  United  States  v.  Fillebrown,  32  U.  S.  (7  Pet.  28.)  which  arose 
1  the  proof  of  the  proceedings  of  the  board  of  commissioners  of  the 
rital  fund,  at  Washington,  connected  with  tbe  navy  depaitment,  the 
t  say,  on  page  47:  "There  is  do  general  principle  ot  law  known  to 
court,  and  no'authority  has  been  shown,  establishing  the  doctrine 
all  the  proceedings  of  such  boards  must  be  in  writing,  or  that  they 
I  be  deemed  void,  unless  the  statute  under  which  they  act  shall 
ire  their  proceedings  to  be  reduced  to  writing.  It  is  certainly  fit 
proper  that  every  important  transaction  of  the  board  should  be 
mitted  to  writing;  but  the  law  imposes  no  such  indispensable  duty. 
act  Ol  1811,  4  Laws  U.  S.  311,  constituting  the  fund  for  navy 
litals,  only  makes  the  secretaries  of  the  navy,  treasury,  and  war 
irtments  a  6oard  of  commissioners  by  Jhe  name  and  ^tyle  of  commis- 
ers  of  navy  hospitals,  and  gives  some  general  directions  in  what 
the  fund  is  to  be  employed ;  but  the  mode  and  manner  ot  trausact- 
their  business  is  not  in  any  respect  prescrioed." 
It  is  very  much  the  same  in  the  present  case,  and  it  would  seem 
Ihe  mode  of  proceeding  was  much  the  same  in  that  board  as  in  this, 
its  clerk  and  minutes. 

The  court  proceeded  to  say:  "It  is  not  true,  even  with  respect  to 
orations,  that  all  their  acts  must  be  established  by  positive  record 
ence." 

In  tbe  case  of  United  States  v.  Dandridge,  25  U'.  S.  (12  Wheat.) 
i9,  tbe  court  says:  "We  do  not  admit,  as  a  general  proposition, 
Ihe  acts  ol  a  corporation  are  invalid  merely  from  an  omission  to 
:  them  reduced  to  writing,  unless  the  statute  creating  it  makes  such 
iog  indispensable  as  evidence  or  to  give  them  obligatory  force. " 
court  held  the  parol  testimony  of  Mr.  Southaril.  a  member  of  the 
d,  in  that  case  competent  to  establish  Ihe  acts  of  the  board. 
The  statute  creating  this  board  of  city  improvements  has  no  pro- 
in  retidering  it  necessary  that  its  acts  should  be  reduced  to  writing 
;corded. 

This  subject  has  been  considered  very  carefully  in  the  courts  of 
cousin,  as  may  he  seen  by  reference  to  Rev.  Stat.  Wis.,  Ch.  19, 
.  2,  53,  54,  56-59;  Roehrborn  v.  Schmid,  16  Wis.  519.  The  same 
rine,  however,  is  illustrated  in  the  courts  of  nearly  all  the  states. 
lett  V.  Boyd.  34  Vt.  25t),  262;  Whitwell  v.  Warner,  20  Vt.  425; 
le.  535;  48  Me.  440;  Coombs  v.  Lane,  4  Ohio  St.  112;  Wester- 
n  V.  Clive,  5  Ohio  136;  Johnson' v.  Stedman,  3  Ohio  94;  16  Eng. 
:  Eq.  55-62. 
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Considering  the  whole  case,  I  find  no  adequate  excuse  or  reason  for 
relieving  the  property  holders  on  Front  street  from  bearing  their  respec- 
tive shares  of  the  burden  of  making  this  improvement  which  they  are 
enjoying. 


1  cj  c.         PUBLIC  STREET— DEDICATION— CONDITION. 

[In  General  Term,  April,  1871.] 

T&OMAs  Lloyd  v.  Wm.  P.  Humert. 

Where  an  owner  of  land  dedicates  a  strip  of  ground  twenty-five  feet  wide  adjoin- 
ing the  land  of  his  neighbor,  on  condition  that  his  neighbor  shall  dedicate  a 
like  strip  from  his  land,  so  as  to  make  a  street  of  fifty  feet  in  width,  and  imme- 
diately opens  his  part  of  the  street  to  public  use.  and  permits  it  to  be  used  by 
the  public  as  a  street  for  eighteen  years:  Held^  That  the  condition  was 
waived,  and  that  the  dedication  had  become  absolute,  Although  the  neighbor 
had  refused  to  dedicate  his  part  of  the  street,  and  that  the  city  council  had  the 
right  to  improve  the  street  as  dedicated  twenty-five  feet  in  width,  and  assess 
the  cost  of  the  improvement  upon  the  property  abutting  thereon. 

In  general  term  on  error. 

The  defendant  is  the  owner  of  property  assessed  for  the  improve- 
ment ol  Maple  street,  on  which  his  property  fronts.  The  defense  is 
that  Maple  street  is  not  legally  a  street  over  which  the  ctiy  has  any 
control;  besides,  that  the  street  has  never  been  opened  for  its  full  width; , 
and  avers  that  in  1853  J.  W.  Lawson  laid  out  a  subdivision  of  lots  on 
the  south  side  ot  said  Maple  street,  and  that  on  the  plat  of  said  sub- 
division Maple  street  is  laid  out  the  width  of  fifty  feet,  and  only 
twenty-five  feet  ol  said  street  was  dedicated  by  said  Lawson,  and  that 
on  condition  that  the  street  shofild  be  fifty  feet  in  width.  The  defend- 
ant further  avers  that  no  more  ground  has  been  dedicated,  and  that 
the  street  has  been  opened  but  twenty-five  leet  wide,  and  he,  therefore, 
denies  the  power  of  the  city  to  improve  the  street  and  pay  for  it  by 
assessment. 

It  appears  that  Mr.  Lawson,  undertook  to  dedicate  twenty -five  feet 
ot  ground  as  part  ot  a  filty-foot  street,  which  was  to  be  one-hall  on  the 
ground  ol  Hulbert,  the  defendant,  and  one-half  on  the  land  of  Lawson. 
Lawson  opened  that  part  ol  the  street  which  was  on  his  land,  but  the 
defendant  has  not  opened  that  part  which  is  on  his  ground,  and  claims 
that  such  a  street  is  an  injury  to  his  property. 

From  the  evidence,  it  further  appears  that,  although  in  its  origin 
Mr.  Lawson  dedicated  his  twenty-five  feet  as  part  ol  a  fifty-foot  street, 
he,  nevertheless,  opened  the  twenty-five  feet,  and  treated  it  as  a  street, 
and  it  has  been  so  used  since  1858  without  objection  on  his  part,  and 
lands  have  been  sold  and  deeds  made  by  him  bounding  and  abutting 
upon  it  as  a  street. 

Bevan  &  Dolle,  for  plaintifl. 

Henry  M.  Cist,  for  defendant. 

Tapt,  J. 

We  think  that  dedicating  the  twenty-five  feet  as  a  street  eighteen 
years  ago,  and  opening  it,  is  evidence  ot  an  absolute  dedication;  and  if 
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e  were  any  implied  condition  by  describing  it  as  part  oi  a  filty  foot 
et,  such  condition  was  long  since  waived  by  actually  opening  the 
et  without  requiring  the  dedication  ol  the  other  twenty-five  teet. 

This  dedicaiion  was  so  lo!ig  ago  as  to  be  compile,  without  any 
lal  acceptance  by  ordinance.  It  had,  as  we  think,  been  accepted 
ire  the  enactment  ol  the  law,  which  required  the  acceptance  of  a 
ication  by  ordinance.  The  street,  therefore,  was  a  public  street 
lin  the  control  of  the  city,  and,  as  such,  a  proper  subject  of  improve- 
it  by  grading  and  paving.  This  is  according  to  a  decision  of  this 
rt  made  several  years  since  in  the  case  of  Wilby  v.  Bonte  [unre- 
:ed3.  Indeed,  it  was  the  duty  of  the  city  to  improve  it.  The  assess- 
it  appears  to  have  been  legal,  and  we  see  no  reason  to  disturb  the 
ing  or  judgment  ol  the  court  at  special  term. 

Judgment  affirmed. 


STOCKHOLDERS— LIABILITY— CONTRIBUTION,     ic^^ 
[In  Generel  Term,  April,  1871.] 
*L.  F.  Wkhrman  &  Co.  V.  Chas.  C.  Reakirt  et  al. 

'he  liability  of  individual  stockholders,  under  the  conatitation  and  statute  of 
Ohio,  is  collateral  to  the  principal  obligation  of  \he  corporation,  and  is  to  be 
resorted  to  by  the  creditors  only  in  case  of  the  insolveacy  of  the  corporation, 
or  where  payment  cannot  be  enforced  against  it  by  the  ordinary  process  of 
execution . 

!ach  stockholder  of  an  insolvent  corporation,  in  additio'n  to  the  loss  of  his  stock, 
IB  liable  in  a  sum  eqnal  to  the  amount  of  his  stock  to  all  the  creditors  of  the 
corporation.  But  betneen  the  stockholders  themselves,  there  is  an  equitable 
right  to  have  a  coutribution  by  each,  in  proportion  to  his  stock,  and  this  equi- 
table right  will  be  enforced  by  the  court  in  the  creditor's  suit  90  far  as  it  can  be 
done  without  prejudice  to  the  paramount  right  of  the  creditors,  who  are 
entitled  to  be  paid  in  full,  and  to  hold  e^ch  solvent  stockholder  to  the  ftill 
extent  of  his  statutory  liability,  irrespective  of  those  who  are  insolvent  or 
ttcyond  the  jurisdiction  ot  the  court. 

n  determining  whether  a  stockholder  is  individually  liable  for  debts  of  the  cor- 
poration alter  a  transler  of  his  stock,  it  is  not  essential  to  the  validity  o(  siudi 
transfer  that  it  should  be  entered  upon  the  register,  or  that  a  new  certiScate  of 
stock  should  be  issued;  but  it  is  necessary  that  the  transfer  be  made  in  >!oad 
faith  and  with  consideration,  and  not  merely  4o  escape  the  liabilities  of  the 
corporation  already  incurred;  nor  can  any  transfer  relieve  the  stonkholder 
from  his  individual  liability  for  debts  of  the  corporation,  incurred  while  he  was 
>  stockholder. 

*  Cited  in  support  of  the  proposition  that  where  stock  is  sold  in  good  faith  by 
corporation  which  issued  it  for  less  than  par  value,  the  purchaser  is  not  liable 
the  difference  aa  upon  original  subscription.  Peter  v.  Union  ManufHcluting  Co., 
Dhio  St.  197.  Followed  on  tlie  point  that  where  the  statutory  liability  of  a  stock- 
der  is  ascertained  intrrest  will  be  allowed  on  such  liability  frotn  the  commence- 
ntof  anitbv  creditor.  Mason  v.  Alexander,  44  Ohio  St.  a36;  Berger  v.  Bank  of 
icinnali.S  Dec.  277;  Taylor  v.  Wheel  Co,  6  Re.  M4.  Followed  on  the  point 
t  equities  existing  between  stockholders  will  be  enforced  in  a  suit  by  creditors 
10  far  as  il  can  be  done  without  interfertng  with  the  paramount  right  of  cred- 
ra.  Hardman  v.  Railway  Co.,  10  Re.  6S.  Cited  in  support  of  the  proposition  that 
transfer  can  relieve  the  Stockholder  from  his  individual  liability  for  debts  of  the 
poration  incurred  while  he  was  a  stockholder.  Taylor  v.  Wheel  Co.,  6  Re.  953. 
lestion  as  I0  this  last  point  1^ 
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4.  The  liability  of  a  stockholder,  from  the  time  of  the  commencement  of  a  suit,  for 

an  amonnt  of  indebtedness  exceeding  the  principal  of  the  stocjL  owned  by 
solvent  stockholders  within  the  jurisdiction  of  the  court,  is  fixed  for  the  spe- 
cific sum  equal  to  the  amount  of  each  of  such  stockholder's  stock,  and  the 
debt  carries  interest  from  the  commencement  of  such  suit,  although  the  amount 
of  the  creditor's  recovery  may  thereby  exceed  the  stockholder's  original 
liability. 

5.  Plaintiff's  counsel  fees  and  cost  of  reference  being  incidental  to  the  ascertain* 

ment  of  the  extent  of  liability  of  defendants,  it  is  proper  that  such  expense  be 
added  to  the  fund  in  order  to  ascertain  the  amount  each  individual  should 
contribute. 

«6.  Where,  in  winding  up  the  affairs  of  an  insurance  company,  there  is  a  sum  due  to 
policy  holders,  the  proper  course  of  an  assignee  is  to  publish  a  notice  to  claim- 
ants to  present  their  claims*  but  omission  of  such  notice  will  not  b^  ground 
for  the  postponement  of  proceedings  against  stockholders  where  their  liability 
will  no  more  than  cover  the  valid  claims  already  filed. 

Reserved  Irotn  special  term. 

This  is  a  suit  by  a  judgment  creditor  of  the  Cincinnati  Home 
Insurance  Company,  in  behalf  of  himselt  and  all  other  creditors  oi  the 
company,  to  eniorce  the  statutory  individual  liability  of  the  stockhold- 
ers to  the  creditors.  The  company  is  shown  to  he  insolvent,  and  to  have 
made  an  assignment  for  the  benefit  of  its  creditors.  The  case  has  been 
referred  to  a  referee,  who,  in  pursuance  of  the  order  ot  reterence,  has 
reported  that  the  liabilities  ot  the  corporation  are  S141,879.t)0,  of  which 
S38,879.f)8  is  due  to  policy  holders  for  unearned  premiums;  that  the 
assets  of  the  corporation  in  the  control  of  the  assignee,  nominally 
amount  to  $13,953.64,  the  actual  value  of  which  is  not  ascertained;  that 
the  amount  ot  stock  issued  and  held  is  about  -  8140,000.  so  that  the 
additional  liability  of  the  stockholders  is  also  $140,000;  that  a  larf^^e 
portion,  not  less  than  fifty  per  cent,  on  the  whole  amount  of  stock,  is 
held  by  insolvent  parties,  so  that  the  entire  amount  of  the  statutory 
additional  individual  liability  will  be  required  to  meet  the  indebtedness 
of  the  company ;  and  he  reports  that  the  creditors  are  entitled  to  a  judg- 
ment or  decree  against  the  stockholders  served,  for  the  full  amount  ot 
their  statutory  liability.  All  the  stockholders  within  the  jurisdiction  of 
the  court  have  been  served  and  are  parties;  but  a  part  of  the  stockholders 
are  beyond  the  jurisdiction  of  the  court  and  have  not  been  served.  A 
motion  is  made  to  set  aside  this  finding,  on  the  ground  that  it  does  not 
appear  that  the  liabilities  of  the  company  are  sufficient  to  absorb  all 
the  assets  in  the  control  ot  the  assignee,  $13,900,  and  the  entire 
$140,000  of  additional  statutory  liability,  and  that  it  should  first  be 
ascertained,  with  accuracy,  how  much  is  the  value  of  the  assets,  and 
how  great  the  amount  of  the  liabilities,  by  waiting  till  the  claimants 
shall  tile  and  prov^e  their  claims  after  noiice  published,  and  that  for 
the  balance  or  excess  ot  the  liabilities  so  ascertained,  an  assessment  be 
made  on  the  entire  amount  ot  stock,  so  that  no  stockholder  shall  be 
required  to  pay  any  more  of  the  indebtedness  ot  the  corporation,  than 
he  would  pay  if  all  the  stockholders  were  solvent  and  parties  to  the  suit. 

The  referee  has  gone  upon  the  idea,  that  the  company  having 
proved  insolvent,  the  btockholders  were  each,  liable  individually  to  all 
the  creditors  in  sums  equal  to  the  stock  held  by  them  respectively. 

I.  J.  Miller,  for  plaintifls. 

Perry  &  Jenney,  Stallo  &  Kittredge,  D.  Thew  Wright.  Henry 
Snow,  T.  B.  Paxton,  and  Jacob  Burnet,  for  defendants. 


SUPERIOR  COURT. 
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T.J. 

The  most  important  question  to  be  decided  in  the  case  is,  whether 

creditors  are  entitled  to  enforce  their  claimiii  against  the  solvent 
kholders  to  the  extent  of  the  amount  of  their  stock,  if  such  enforce- 
t  is  necessary  in  order  to  pay  the  creditors  in  full,  although  they 
lid  be  unable  to  collect  anything  from  other  stockholders  who  are 
Iveni  or  beyond  the  jurisdiction  of  the  court.     It  is  claimed  for 

defendants  that  one  stockholder  is  not  a  surety  for  another,  and 
tach  is  liable  only  tor  his  proportional  share  of  the  debt,  although 
statutory  liability  (to  an  amount  equal  to  his  stock)  should  not  be 
lusted,  and  the  creditor  should  not  be  fully  paid. 

This  is  a  question  ol  great   importance  under  our  coustitution  and 

The  constitutional  provision  on  the  subject  is  contained  in  Sec. 
^rt.  13,  viz:  "Dues  ttom  corporations  shall  be  secured  by  such 
vidual  liability  ol  the  stockholders  and  other  means  as  may  be  pre- 
yed by   law;  but  in  all  cases  each  stockholders  shall  be  liable,  over 

above  the  stock  by  him  or  her  owned,  and  any  amount  unpaid 
eon,  to  a  further  sum  at  least  equal  in  amount  to  such  .stock." 

The  Cincinnati  Home  Insurance  Company  was  organized  under  the 
to  provide  lor  the  creation  aud  regulation  of  incorporated  com- 
es in  the  state  of  Ohio,  passed  May  1.  1852,  [3  Curwen  18971  ^ 
nded  April  "17,  1854,  Sec.  78,  of  which  provides,  that,  all  stock- 
lers  of  any  railroad,  turnpike,  or  plank  road,  magnetic  telegraph, 
>ridge  company,  or  any  joint  stock  company  organized  under  the 
risians  of  this  act,  shall  be  deemed  and  held  liable  to  an  amouDt 
11  to  their  Mock  subscribed,  in  addition  to  said  stock,  ^r  M^ /■ur- 

of  securing  the  creditors  of  suck  comtrany."  1  S.  &  C.  310;  4 
wen  258a.     [Sec.  3258.  Rev.  Stat.] 

The  Supreme  Court,  in  Wright  v.  McCorraa'ck,  17  Ohio  St.  86,  95, 
t  that  this  liability  ot  individual  stockholders  is  collateral  to  the 
icipal  obligation  of  the  corporation  "and  is  to  be  resorted  to  by  the 
lilOTs  only  in  ca^e  of  the  insolvency  of  the  corporation,  or  where 
ment  can  not  be  enforced  against  it  by  the  ordinary  process." 

This  liability  is  several  in  its  nature,  because  the  constitution  pro- 
;a  that  "each  stockholder  shall  be  liable  to  a  lurther  sum  at  least  equal 
mount  to  his  stock.'' 

We  are  ot    opinion  that  ttie  insolvency,  on  the  happening  of  which 

individual  liability  of  the  stockholders  can  be  enforced.  Is  not  nec- 
rilv  tbe  absolute  exhaustion  of  all  the  assets  of  the  corporation.  It 
1  be  evidenced  by  a  failure  to  make  the  money  on  the  ordinary  pro- 
1  of  execution  against  the  company. 

The  majority  of  tbe  court  are  also  of  opinion,  that  each  stockholder, 
the  extent  of  his  stock,  is  legally  liable  for  the  entire  indebtedness. 

between  the  stockholders,  there  is  an  equity  to  have  contribution 
)roportion  to  the  amount  of  stock  owned  by  each.  This  equity  will 
respected  by  the  court,  so  as  not  to  put  upon  any  stockholder  the 
ible,  expense,  and  risk  of  bringing  new  suit  to  compel  other  stock- 
3ers  to  relund  moneys  which  they  ought  to  contribute  in  the  first 
ance.  so  far  as  it  can  be  done,  without  prejudice  to  the  rights  of  the 
litors.  But  this  equity  t>etween  the  stockholders  is  not  paramount 
he  right  of  the  creditors  to  be  paid,  and  if  it  is  not  possible  to  reacK 
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all  the  solvent  stockholders,  or  subject  them  to  the  jurisdiction  of  the 
court  without  unreasonable  delay,  those  who  are  lound  within  the  juris- 
diction of  tne  court  may  be  required  to  pay  the  indebtedness  of  the  com- 
pany to  the  extent  ol  their  individual  liability,  without  prejudice  to 
their  right  to  subject  their  co-stockholders  to  a  contribution  by  other 
subsequent  proceedings. 

In  the  present  case,  the  majority  of  the  court  is  satisfied  that  the 
evidence  sustains  the  finding  ol  the  referee  on  this  point,  and  that  the 
stockholders  should  be  required  to  pay  the  entire  amount  of  their 
additional  liability  under  the  constitution  and  statute  already  referred 
to. 

The  evidence  shows  that  the  aggregate  liability  of  the  solvent 
stockholders  will  not  be  sufficient  to  pay  the  indebtedness,  and  it  would 
be  unjust  to  the  creditors  to  make  longer  delay  in  rendering  judgment 
against  those  who  are  before  the  court.  The  absence  from  the  jurisdic- 
tion of  the  court,  or  the  insolvency  of  one  stockholder,  is  no  defense 
for  another,  nor  any  reason  for  delay  on  the  part  of  one  who  is  solvent, 
to  pay  the  indebtedness  of  the  corporation  to  the  extent  of  his  liability. 
This,-  we  think,  is  consistent  with  the  ruling  of  the  Supreme  Court  in 
the  cases  ot  Wright  v.  McCormack,  17  Ohio  St.  8t),  and  Umsted  v.  Bus- 
kirk,  17  Ohio  St.  113;  and  necessary,  by  any  reasonable  construction 
ot  the  constitution  and  statute. 

If  there  were  others  within  the  jurisdiction  ol  the  court  not  served 
with  process  or  not  parties,  they  would  have  to  be  brought  in  and  made 
to  contribute.     But  it  is  conceded  that  such  is  not  the  case. 

It  is  insisted  that  the  supreme  judicial  court  of  Massachusetts  has 
decided  ditJerently,  ana  that  the  cases  of  Crease  v.  Babcock,  51  Mass. 
(10  Mete.)  525,  and  Grew  v.  Andrews,  51  Mass.  (10  Mete.  )  669,  are 
authorities  against  the  position  we  have  announced.  The  statute  of 
Massachusetts,  under  which  those  decisions  were  made,  provided  '*that 
the  holders  of  stock  in  any  bank  at  the  time  when  its  charter  should 
expire  should  be  liable  in  their  individual  capacities  for  the  payment 
and  redemption  ot  all  bills  which  may  have  been  issued  by  said  bank, 
and  which  should  remain  unpaid,  m  proi>ortion  to  the  stock  they  may 
respectively  ho/d  at  the  dissolufiofi  of  the  charier,  *'  The  court  held  under 
that  statute,  that  each  stockholder  was  liable  only  lor  his  own  propor- 
tion of  the  unpaid  bank  notes,  and  that  every  other  stockholder  was 
liable  for  his  own  share  or  proportion,  and  that  one  was  not  liable  for 
the  share  or  proportion  of  any  other.  This  construction  turned  upon 
the  language  ot  the  act. 

There  was  no  constitutional  provision  on  the  subject.  Our  con- 
stitution has  no  such  limitation  on  the  individual  liability  of  stock- 
holders, nor  has  the  statute.  By  our  constitution,  *'each  stockholder 
shall  be  liable  over  and  above  the  stock  by  him  or  her  owned"  * 'to  a 
further  sum  at  least  equal  in  amount  to  such  stock;*'  and  by  the  statute 
**all  stockholders*'  "shall  be  deemed  and  held  liable  to  an  amount 
equal  to  their  stock  subscribed,  in  addition  to  said  stock,  for  the  pur- 
pose of  securing  the  creditors  ot  such  company.** 

The  liability  is  several,  and  collateral  to  the  principal  indebtedness, 
but  it  is  legally  without  any  other  limit  than  the  amount  of  the  stock 
owned  by  the  stockholder  on  the  one  hand,  and  the  entire  indebtedness 
ot  the  corporation  on  the  other. 
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The  liability  is  necessarily  several,  because  it  is  lor  ditleient  sums 
■nding  upon  the  respective  amounts  ot  stock  owned.  No  joint 
pnent  could  be  rendered;  but  each  is  liable  for  all,  to  the  extent  of 

stock.  Bank  of  Foughkeepsie  v.  Ibbotson,  24  Wend.  473,  479,  is 
lathority.  Thompson,  [Nelson]  J.,  giving  the  opinion. 

In  Erickson  v.  Nesmith,  4ti  N,  H  371,  it  was  held,  under  a  statute 
nding  tor  the  Gljng  a  petition  in  equity  to  subject  stockholders,  in 
;r  to  make  all  contribute,  tfaat  the  plaintiH  might  have  a  decree 
nsl  the  stockholders  individually  who  had  been  served,  or  who  had 
ime  voluntarily  parties  and  who  were  louud  solvent,  for  the  whole 
mnt  of  their  debt  and  costs,  to  be  apportioned  among  them  pro  rata, 
1  paying  such  propoition  of  the  whole  debt,  as  his  stock  bears  to  the 
lie  amount  ot  slock  owned  by  the  solvent  stockholders  who  were 
ies  to  the  suit.  This  is  the  rule  we  have  indicated  as  the  true  one 
er  our  statute,  and  applicable  to  the  present  case.  Patterson  v. 
amissing  Mfg.  Co.,  40  Pa.  St.  117;  Paine  v.  Stewart,  33  Conn.  516; 
ichy  V.  Brown.  24  Vt.  197;  Coleman  v.  White,  14  Wis.'700. 

We  think  that  the  facts  before  the  releree  show  that,  upon  the 
iciple  above  indicated,  the  plaintiffs  are  entitled  to  a  decree  against 

delendant  stockholders  lespcctively,  lor  the  full  amounts  ol  their 
vidual  liability. 

It  is  claimed  by  Overdick,  one  of  the  defendants,  who  is  charged. 
>wner  of  stock  to  the  amount  of  85,000,  that  he  had  transferred 
K)0  of  his  Slock  before  the  insolvency  ot  the  company  in  good  faith, 

was  not,  therefore,  chargeable  as  owner  of  the  stock  so  transferred, 
!  transfer  was  not  entered  on  the  company's  books  of  transfer.  In 
ery  few  days  after  the  transfer  the  insolvency  ol  the  company  was 
sloped,  and  an  assignment  was  mide  under  an  assignment  law^ot 

slate. 

We  think  that  the  fact  that  the  Iransler  was  not  entered  on  the 
ks  of  the  companv  and  accepted,  is  not  decisive  against  the  validity 
:he  transfer.  But  there  are  two  objections  to  this  transfer,  as  a 
;nse  to  this  action.  First,  that  the  sale  and  transler  nere  made  just 
>re  the  assignment  as  an  insolvent,  and  for  a  nominal  consideration. 
!  piesumption  is  strong  under  the  circumstances  that  the  transfer 
made  merely   lor  the  purpose  of  getting  rid  of  the  liabiliiy.     But 

decisive  objeclion  to  this  detense  is,  that  the  liabilities  of  the  com- 
y  were  incurred  in  the  lime  of  the  ownership  by  the  defendant  Over- 
c.  II  thttie  were  any  liahilities  contracted  ader  this  transfer,  they 
e  ol  very  small  amount.  The  finding  of  the  releree  on  this  point 
ears  to  be  sustained  by  the  evi'dence  that  Overdick  is  liable  as  an 
ler  of  $5,000  ot  the  capital  stock  in  the  company. 

J.  C.  Tucker,  another  defendant,  claims  lo  be  relieved  from  his 
tility  as  owner,  because  he  tiansleired  his  stock  of  March  7,  1^64. 
s  Iransler  seems  to  have  been  bona  fide  at  33  per  cent. ,  to  Eber  Jones. 
:taiscase,  also,  the  new  certilicate  had  not  been  i^tsued  to  Jones. 

This  transfer  was  made  about  six  months  earlier  than  that  in  the 
trdick  case.  But  the  liabilities  had  been  incurred  which  have  now 
)e  paid,  or  a  great  majority  ot  them,  and  we  conclude  that  we  have 
sulficient  ground  to  set  aside  the  fanding  of  the  referee  on  this  poiot. 

Barber,  Choate  &  Naber  are  also  charged  by  the  referee  as  stock- 
ders  in  the  amount  of  $3,000.  The  evidence  in  the  case  of  these 
;Qdants  satisfies  the  court  that  they  were  never  actual  stockholders. 
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although  their  names  did  appear  upon  the  books  of  the  corporation  tor 
a  short  time.  The  contract  with  Bennett,  under  which  they  were  to 
own  the  stock,  never  went  into  effect,  and  was  rescinded.  We  conclude 
that  the  liability  on  account  of  that  stock  rested  upon  Bennett,  and  not 
upon  Barber,  Choate  &  Naber,  and  the  finding  of  the  referee  will  be 
corrected  in  that  respect. 

An  objection  is  taken  to  the  proof  of  claims  as  allowed  and  stated 
by  the  referee,  on  the  ground  that  he  has  taken  the  proof  of  allowance 
by  the  assignee,  as  evidence.  There  seems  to  be  no  serious  question, 
except  as  to  the  $38,800  for  unearned  premiums  due  to  the  policy 
holders,  who  are  entitled  to  have  their  policies  canceled,  and  the 
unearned  part  of  their  premiums  returned.  The  proceeding  of  the 
assignee,  is  by  publishing  a  notice  to  claimants  to  present  their  claims. 
The  claims  lor  losses,  appear  to  have  been  presented  in  response  to 
such  a  notice.  But  it  is  presumed  and  argued  that  such  was  not  the 
case  with  the  unearned  premiums.  It  is  claimed  that  the  sums  were 
so  small,  being  from  a  few  cents  to  $100,  that  it  is  to  be  presumed  that 
a  large  portion  of  these  policy  holders  will  never  present  their  claims 
for  return  ot  premium,  and  that,  therefore,  it  is  not  nnecessary  to  pro- 
vide tor  their  payment.  We  think  that  the  proper  course  to  have  been 
pursued  was  to  notify  by  publication  the  creditors  and  claimants  to 
present  their  claims,  and  we  might  regard  the  omission  ot  such  a  notice 
as  an  adequate  reason  tor  postponement  of  proceedings  against  stock- 
holders as  to  their  individual  liability,  if  it  did  not  appear  that  an 
amount  of  valid  claims  was  already  presented,  sufficient  to  absorb  the 
liability  ot  all  the  solvent  stockholders. 

It  appears  Irom  the  referee's  report  that  a  very  large  part  of  the 
stockholders  are  not  solvent,  a  majority  of  whom  have  gone  also  beyond 
the  jurisdiction  of  the  court. 

There  is,   lor    instance,   D.    M.  Bennett  holding    stock  to  the 

amount  of |30,UOO 

On  which  S20, 100  are  unpaid 20.100 

»50,100 

There  is.  a  Mrs.Standart  holding »10,000 

On  which  are  unpaid 6,700 

And  C.  M.  Ransom  holding.... $10,100 

On  which  is  unpaid 6,7t)7 

$16,867 

And  many  others  holding  smaller  amounts,  all  gone  beyond  our 
reach  and  reported  insolvent.  There  are  many  excellent  names  among 
the  stockholders,  who  will  undoubtedly  pay  promptly  whatever  shall 
be  found  to  be  their  share  ot  the  load.  They  have  been  imposed  upon 
by  these  delusive  holders  ol  stock  not  paid  lor,  whose  individual  liability 
is  a  cheat  and  a  sham.  In  amount,  these  non-paying  nominal  men  are 
in  a  majority,  or  nearly  so.  The  consequence  is,  that  the  amount  of 
stock  held  by  men  whose  individual  liability  is  solid  or  reliable  is  less 

than  the  amount  of  the  debts  in  whatever  way  we  estimate  them. 

The  consequence  is  unavoidable,  that  a  decree  should  go  against 
the  stockholders  for  the  full  amount  of  their  additional  liability.  This 
result  is  in  some  respects  unsatisfactory,  because  it  requires  the  solvent 
stockholders  to  pay  indebtedness,  wuich  ought  to  be  paid  by  those  who 
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Dot  solvent.  But  we  can  not  deny  to  the  creditors  their  rights 
der  the  constitutioD  and  the  law. 

A  qnestion  has  been  made  as  to  the  time  Irom  which  the  additional 
t>iHty  of  the  stockholders  shall  bear  interest,  the  plaintifis  claiming 
it  it  should  commence  with  the  date  ot  the  original  liability  of  the 
npany,  and  the  delendants  claiming  that  it  should  be  regarded  as  a 
lalty  of  a  bond,  and  carry  no  interest  until  judgment  rendered 
linst  the  stockholder  for  his  additional  liability. 

In  Sedgwick  Damages  425,  the  author  says,  that  "the  American 
e  from  all  the  cases  seems  to  be  that  against  a  surety  in  debt  on  bond, 
ihing  shall  be  recovered  beyond  the  penalty,"  citing  Clark  v.  Bush, 
:ow.  151;  Rayner  v.  Clark,  7  Barb.  581. 

In  the  following  cases,  however,  viz:  Eraser  v.  Little,  13  Mich, 
i,  and  Brainaid  v,  Jones,  18  N.  Y.  35,  it  was  held  that  after  the 
ault  ol  a  surety  in  a  bond  lor  the  payment  of  money,  the  debt  carries 
erest  against  the  surety  and  the  judgment  may  in  that  manner 
outtt  to  more  than  Ihe  penalty  in  the  bond. 

And  on  that  principle,  it  was  held,  in  Burr  v.  Wilcox,  22  N.  V.  551, 
it  "where  the  stockholders  of  a  corporation  are  by  statute  severally 
lividually  liable  to  the  creditors  of  the  company,  to  an  amount  equal  to 
:  amount  of  stock  held  by  them  respectively,  this  liability,  Irom  the 
le  ol  the  commencement  ot  a  suit  lor  a  .deb;  exceeding  the  principal 
the  defendant's  stock,  brought  to  enlor::e  it,  is  fixed  lor  the  specific 
n  equal  to  the  amount  of  the  stock,  and  the  debt  carries  interest, 
bough  the  amount  of  the  creditor's  recovery  thereby  exceeds  the 
ckholders'  orif^inal  liability."  In  the  present  case  we  conclude 
it  the  same  rule  is  applicable,  and  that  the  individual  liability 
mid  bear  interest  only  from  the  commencement  of  this  suit. 

A  question  has  been  made  upon  two  items  allowed  by  the  judge  at 
■xaaX  term  against  the  stockholders,  viz:  for  the  fee  of  the  plaiatiU's 
msel  and  for  the  cost  ol  the  reference  by  which  the  amount  ot 
lebtedness  and  of  stock  was  ascertained,  in  order  to  determine  the 
ount  which  each  delendant  stockholder  should  contribute.  We  have 
icluded  that  the  counsel  tee,  and  the  tee  of  the  referee,  were  expenses 
:ident  to  the  ascertainment  of  the  extent  of  relief  to  be  claimed  or 
inted  for  the  benefit  of  plaintifts,  as  well  as  of  the  defendants,  and 
>uld  be  charged   to  the   lund,  and  the  order  at  special  terra  may  be 

aside  as  to  these  two  items,  and   corrected  by  charging  the  same 
ms  to  the  fund  in  the  hands  ot  the  receiver. 
IGANS,  J.,   dissented. 

The  main  question  Upon   which  we  differ,  arises  upon  the  motion 

judgment  for  the  "additional"  liahility  found  to  be  due  from  the 
pective  stockholders  tor  the  par  value   ot  their  stock 

Article  13,  Sec.  3,  of  the  ctinstitution,  is  as  lollows:  "Dues  from 
rporations  shall  be  secured  by  such  individual  liability  of  the  s>tock- 
Iders  and  other  means  as  may  be  prescribed  by  law.  but  in  all  cases 
;h  stockholder  shall  be  liat)le  over  and  above  the  stock  by  him  or  her 
ned,  and  any  amount  unpaid  thereon,  to  a  further  sum  at  least  equal 
amount  to  such  stock." 

This  clause  of  the  constitution  was  the  result  of  a  compromise  in 
(  constitutional  convention.  The  discussion  upon  it  was  lengthy  and 
le.  The  whlgs  were  for  imposing  no  liability  whatever  on  stock- 
Iders   The  democrats  were  tor  making  stockholders  liable  as  partners, 
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without  reference  to  amounts  oi  stock  held ;  so  that  if  one  held  but  a 
small  amount  ot  stock,  his  whole  private  property  should  be  answerable 
to  the  creditors  ot  the  corporatiou,  if  necessary.  The  whigs  desired  no 
change  in  the  law  as  it  had  been ;  the  democrats,  representing  those 
who  smarted  under  losses  by  trusting  corporations,  desired  every  cor- 
poration to  be  held  as  a  partnership. 

Section  78  ot  the  act  oi  1852  (1  8.  &  C.  310;,  already  relcrred  to. 
under  wnich  this  action  is  brought,  is  as  follows:  '*All  stockholders 
*  *  *  ol  any  joint  &tock  company  organized  under  the  provisions  of 
this  act,  shall  be  deemed  and  held  liable  to  an  amount  equal  to  their 
stock  subscribed  in  addition  to  said  stock,  lor  the  purpose  of  securing 
the  creditors  of  such  company.'*  The  balance  ol  this  section  relates 
to  the  directors  of  religious  and  other  societies,  and  makes  them  liable 
individually.  Our  Supreme  Court,  Wright  v.  McCormack,  17  Ohio  St. 
86,  95.  has  set  at  rest  the  construction  of  the  enactment.  **The  liability 
thus  imposed  on  stockholders  is  not  a  primary  resource  or  fund  tor  the 
payment  of  debts  of  any  corporation.  It  is  collateral  and  conditional 
to  the  principal  obligation  which  rests  on  the  corporation,  and  is  to  be 
resorted  to  by  the  creditors  only  in  case  of  the  insolvency  of  the  corpo- 
ration, or  when  payment  can  not  be  enforced  against  it  by  the  ordinary 
process.  It  is  a  security'  provided  by  law  for  the  exclusive  benefit  of 
the  creditors,  over  which  the  corporate  authorities  have  no  control. 
The  liability  on  the  part  of  the  stockholders  is  several  in  its  nature,  but 
the  right  arising  out  of  this  liability  would  s>eem  to  be  intended  for  the 
common  and  equal  benefit  of  all  the  creditors."  It  is  apparent  from 
the  reading  of  the  section  quoted,  as  well  as  irom  the  opinion  ol  the 
Supreme  Court,  that  the  stockholders  are  not  iointly,  nor  jointly  and 
severally  liable.  The  liability  is  created  by  statute  not  by  contract, 
and  is  incidental  to  the  relation  of  stockholder.  In  respect  to  the  stock 
held  by  each  owner,  it  is  separate  property,  and  the  stockholder  is  the 
sole  owner  and  is  separately  liable  thereon.  There  is  nothing  in  the 
constitution  or  in  the  act,  which  gives  stockholders  of  corporations  the 
character  or  imposes  on  them  the  liabilities  of  partners,  as  in  several 
of  the  states,  and  perhaps  in  Ohio  under  special  statutes.  See  Owen  v. 
Purdy,  12  Ohio  St.  73;  Commercial  Bank  v.  Factory,  6  R.  L  154; 
Marcy  v.  Clark.  17  Mass.  33U;  Garrison  v.  Howe,>  17  N.  Y.  468,  Moss 
V.  Oakley,  2  Hiil,  2t)5;  Chesley  v.  Pierce.  32  N.  H.  388. 

When  persons  are  jointly,  or  jointly  and  severally  liable,  it  is 
because,  as  between  them  and  the  creditors,  each  is  liable,  by  contract 
in  sol  I  do,  for  the  whole  amount,  and  there  is,  therelore,  no  injustice  in 
requiring  any  one  of  them  to  pay  the  whole  amount,  leaving  him  to 
obtain  redress  among  his  co-debtors  as  he  can.  If  necessary,  one  may 
be  compelled  lo  pay  the  whole  debt  without  relerence  to  the  solvency  of 
the  rest  of  his  co-debtors.  He  is  a  guarantor,  so  to  speak,  to  the 
creditors  ot  the  solvency  ot  the  co-debtors.  It  will  be  observed,  how- 
ever, that  the  statute  does  not  make  the  stockholders  liable  to  the  cor- 
poration, nor  for  each  other,  but  for  the  purpose  of  securing  the 
creditors  ol  the  corporation. 

Many  of  the  stockholders  are  not  within  the  jurisdiction  oi  the  court, 
and  can  not  be  reached  by  either  process  or  publication,  and  can  not, 
therefore,  be  bound  by  its  judgment.  And  some  of  those  who  are 
within  the  jurisdiction  of  the  court  and  served  with  process,  and  upon 
whom   a  judgment   will   be   bindings  are  nevertheless   insolvent,  and 
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ne,  as  appears  by  the  receiver's  report,  have  been  discharged  h 
iceedings  in  bankruptcy.  It  follows,  from  what  has  been  stated,  thi 
ise  who  are  solvent  do  not  stand  in  the  relation  of  joint  or  joint  an 
'era!  debtors  to  the  creditors,  nor  as  sureties  or  guarantors  for  tt 
olvent  stodcholders.  The  stockholders  are  not  liable  to  a  commo 
rden,  but  only  each  is  severally  liable  lor  the  amount  charged  upo 
n  by  ibe  statute  in  respect  oi  his  separate  stock.  The  creditors  ha" 
[  but  a  limited  claim  upon  those  who  are  liable,  can  not  throw  upo 
;m  the  loss  arising  either  from  the  insolvency  of  some  stockholdei 

from  the  absence  of  others  from  the  jurisdiction  ot  the  court,  all  i 
om  are  made  equally  1  able  by  the  statute.     To  hold  otherwise  woul 

to  say  that  the  debts  ot  an  insolvent  corporation  are  practically 
rden  on  tbe  solvent  stockholders  only ;  and  they  whS  pay  the  del 
ieve  the  insolvent  stockholders,  pro  tanto,  under  our  statute,  whic 
kes  all  the  stockholders  equally  liable  to  the  creditors,  and  in  i: 
ise  makes  them  jointly  or  jointly  and  severally  liable  to  the  creditor 
for  the  solvency  ot  each  other.  In  Umatead  v.  buskirk,  17  Ohio  S 
i,  it  is  broadly  stated  that  the  "additional  liabilily"  can  not  t 
'orced  against  part  ol  Ihe  stockholders  at  tbe  election  ol  the  creditor 
thoot  the  right  on  their  part  to  call  on  their  co-stockholders  for 
leral  account  and  contribution  in  proportion  to  their  shares  of  stocl 
*be  light  of  contribution,"  says  the  court,  "grows  out  of  the  organ 
ation  existing  among  the  stockhollets.  As  between  them  and  tl 
^itors,  each  sto'^kholder  is  severally  liable  to  all  the  creditors,   an 

between   themselves,  .rafA  stockholder   is  bound  lo  pay  in  proportion  . 

stock."  They  have  the  right  to  insist  upon  contribution  on  thi 
nciple,  and.  growing  out  of  this  light,  is  the  duty  ot  the  stockholde: 

contribute.  No  one  or  more  of  the  stockholders,  therefore,  ca 
ifl  this  duty  upon  the  shoulders  of  any  other  one  or  more  of  then 
d  the  creditors  can  not  exact  the  performance  of  this  duly  from  oi 
more  only,  to  the  exclu.sion  ol  any  one  or  more,  for  any  reason  wha 
!r.  These  views  of  that  clause  ot  Sec.  78  of  the  statute  {1  S.  &  ( 
J),  already  quoted,  are  strengthened  by  the  clause  of  the  same  sei 
n  which  immediately  succeeds,  relating  to  the  liability  of  the  direc 
lof  religious  and  other  societies,  in  which  it  is  declared  they  "sha 
deemed  and  held  individually  liable  for  all  debts  contracted  by   thei 

their  respective  societies  or  associations."  Here  the  legislature  hi 
b.<itantia11y  declared  (hat  directors  ot  Ihe  societies  shall  be  liable  i 
rtners,  just  as  if  they  were  not  incorporated.  But  we  are  not  1 
;islate  into  the  first  clause  relating  to  stockholders  the  individui 
bility  imposed  upon  directors  in  the  succeeding  clause,  but  rather  1 
istrue  the  first  clause  as  the  legislature  plainly  intended  it  to  b 
;  are  not  tor  any  reason  to  enlarge  the  statutory  liability.  No  casi 
is  believed,  can  be  found  in  a.nv  ot  the  states  where  similar  legisli 
D  has  been  had,  enlorcing  the,  individual  liability  of  Stockholders,  c 
:  ground  that   they  are  jointly  liable  or  jointly  and  severally  liabli 

which  that  legislation  does  not,  by  some  expression  in  the  statut 
linly  authorize  such  a  construction.  In  our  statute  there  is  no  sue 
press  ion. 

It  is  said  by  my  brethren  that  the  liability  is  necessarily  severa 
:ause  it  is  lor  different  amounts,  depending  upon  the  respectii 
ouats  of  stock.  No  joint  judgment  can  be  rendered,  but  each 
ble  lor  all  to  the  extent  of  his  stock.     Tbe  judgment  must  be  i( 
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different  amounts.  The  proposition,  when  caretuly  considered,  states, 
in  fact,  that  the  liability  is  joint  and  the  judgment  must  be  several* 
because  the  liability  is  several,  which  is  hopeless  contusion,  as  it 
seems  to  me. 

Holding  these  views  as  I  do,  this  cause  presents  only  the  ordinary 
contingency  as  to  many  of  these  stockholders  which  all  creditors  assume, 
viz:  that  their  debtors  may  be  either  unable  to  pay  when  called  upon, 
or  be  beyond  the  reach  of  process,  though  the  demand  be  perfectly  valid 
and  capable  of  suit.     Crease  v.  Babcock,  51  Mass.  (10  Mete.)  525. 


*  CjS.c.    REFEREE'S  REPORT— EXCEPTIONS— NOTICE. 

[In  General  Term,  April,  1871.] 

*Emma  Rilby  V.  Thomas  Coghill. 

1.  It  is  not  a  valid  objection  to  the  report  of  a  referee  that  it  does  not  contain 

exceptions  t  iken  to  his  rulings,  when  there  is  no  evidence  that  the  party  com> 
plaining  took  any  exceptions  and  requested  them  to  be  reported  or  preserved. 

2.  If  the  referee  in  his  report  has  found  the  amount  due  from  the  defendant  to  the 

plaintiff  as  a  matter  of  fact,  and  that  the  plaintiff  is  entitled  to  a  judgment  for 
that  amount  as  a  matter  of  law,  the  defenaant  can  not  claim  to  have  the  report 
set  aside  on  the  ground  that  the  referee  has  not  returned  his  finding  of  fact 
and  law  separately. 

3.  Where  all  the  issues  are  referred  to  a  referee,  the  prevailing  party  need  not  give 

notice  of  the  report,  or  furnish  to  the  other  party  a  copy  of  it.  A  judgment 
may  be  entered  upon  it  as  upon  a  verdict  of  a  jury,  without  a  motion. 

4.  Quaere,  are  the  statements  made  by  a  referee  in  open  court  concerning  trans- 

actions before  him  admissible  in  evidence  ? 

In  general  term  on  error. 

This  was  a  stiit  brought  by  Riley  against  Cogbill  for  the  dissolu- 
tion of  their  partnership,  the  appointment  of  a  receiver,  and  the  settle- 
ment of  the  partnership  business,  and  the  recovery  of  a  balance  claimed 
as  due  to  the  said  Riley.     The  petition  was  filed  February  9,  1867. 

On  February  23,  1867,  Coghill  tiled  an  answer  denying  that  he  had 
taken  wagons  and  other  property  of  the  firm  and  sold  them,  keeping  the 
proceeds,  as  charged  in  the  petition,  and  charges  fraud  and  misconduct 
of  the  plaintiff,  or  ot  Drennan,  who  seems  to  have  represented  the 
plaintifiF  in  the  firm,  and  charges  that  he  (Drennan)  sold  the  wagons  of 
the  firm  without  accounting  lor  the  proceeds.  The  reply  denies  these 
charges. 

By  consent  the  following  entry  was  made,  viz: 

"This  day  came  the  parties  by  their  attorneys,  and  upon  applica- 
tion to  the  court  for  that  purpose,  and  it  appearing  that  the  proceedings 
herein  are  instituted  for  the  settlement  oi  partnership  accounts  and  a 
division  of  the  assets  on  hand  of  a  partnership  heretofore  existing 
between  the  parties  hereto,  the  existence  ot  which  partnership  being 
admitted  by  botn  parties: 

"It  is,  with  the  consent  of  parties,  therelore  ordered  by  the  court 
that  this  cause  be  and  the  same  is  hereby  referred  to  Thomas  B.  Paxton, 

*  Followed  in  that  if  the  facts  fonnd  by  a  referee  warrant  the  conclusions  of 
law,  the  defendant  cannot  claim  to  have  such  report  set  aside  on  the  grround  of 
error  unless  he  was  prejudiced  thereby.    Mowry  v.  Kirk,  6  Re.  441. 
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[.,  who  is  hereby  appointed  as  a  special  releree  to  hear  and  determine 
the  issues  in  the  action,  whether  of  law  or  of  fact,  ur  both,  and  that 
1  referee  make  report  of  his  proceedings,  findings,  and  decision  to 
s  court  for  approval  and  judgment." 

On  March  7,  1870,  the  referee  filed  his  teport  in  the  words  and 
ires  following,  viz: 

"The.  undersigned,  Thomas  B.  Paxton.  to  whom  this  case  was 
:rred  by  the  iormer  order  of  this  court,  having  heard  all  the  evidence 
lied  by  the  parties  respectively,  and  the  arguments  of  their  counsel. 
Gad  that  there  is  due  to  the  plaintiff  from  the  defendant  the  sum  of 
350,  with  inteiest  from  the  commencement  of  this  suit,  lor  which, 
h  costs,  the  plaintlif  is  entitled  to  a  judgment  against  said  defendant. 

"Referee's  fees,  »300. 

■'This  seventh  day  of  March,  A.  D.  1870. 

[Signed,]  "Thos.  B.  Paxton,  Releree." 

On  March  14,  one  week  after  the  filing  ol  this  report,  a  judgment 
>  entered  thereon  in  accordance  with  its  finding  of  lact  and  law. 

On  March  30,  1870,  the  counsel  lor  the  defendant  filed  a  motion  in 
se  words,  "Motion  to  open  up  judgment,  the  same  having  been 
ignlarly  taken."  Signed  by  defendant's  counsel,  and  dated  March  2it, 
0. 

In  the  lollowing  term,  viz:  on  April  13,  1870,  the  delendant  filed 
motion  to  open  up  judgment"  in  the  same  words  as  betore,  adding 
:n  grounrls  or  ^^pecitic  irregularities  complained  ot. 

Yaple  &  Healy,  lor  plaintiS. 

I/ing  &  Kramer  and  Warden  &  Ludlow,  for  defendant. 

PT,  J- 

This  cause  was  a  proper  one  lor  a  reference.     We  shall  consider 

grounds  ol  this  motion  to  set  aside  the  report  in  their  order,  in- 
endent  ol  a  subsequent  statement  by  the  releree  placed  upon  hie, 
I  to  the  filing  ot  which  objection  was  made  by  tbe  delendant's  coun- 

We  will  see  how  the  case  would  have  stood  without  any  such  state- 
it  from  the  master,  and  if  these  irregularities  had  been  pointed  out 
ing  the  term  with  the  first  motion.  The  first  irregularity  com- 
ined  of  was,  "that  exceptions  taken  to  ruling  and  decision  of  referee 
ing  the  trial  am}  examination  before  him  had  not  been  returned 
h  his  report  to  the  court." 

It  would  be  a  conclusive  answer  to  that  complaint  that  the  court  had 
evidence  that  any  such  exceptions  were  taken,  unless  resort  be  had 
the  subsequent  statement  ol  the  releree,  to  which  the  defendant's 
nael  object  and  except. 

The  second  irregularity  complained  ol  was,  "that  the  referee  had 
stated  the  facts  found  and  the  conclusions  of  law  separately."     He 

find  the  amount  due  from  the  defendant  to  the  plaintiff  as  a  matter 
fact,  and  that  the  plaintiff  was  entitled  to  recover  that  sum  Irom  the 
endant  as  a  matter  ot  law.     This  we  regard  as  sufficient  in  form. 

The  third  complaint  was  that  "the  decision  was  made  by  the 
:ree,  and  bis  report  hied  without  notice  to  the  defendant,  without  his 
jwledge,  and  without  opportunity  to  except  thereto." 

But  there  is  nothing  on  the  record  to  show  any  such  want  of  oppor- 
lity,  nor  does  the  defendant  present  any  evidence,  unless  It  be  the 
y  statement  of  the  referee,  to  which  defendant  objects  as  incompetent. 
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'*  Where  all  the  issues  are  referred  to  a  referee,  the  prevailing  party 
need  not  give  notice  of  the  report  or  furnish  a  copy  of  it.  Judgment  is 
of  course.*'     Van  Steenburgh  v.  Hoffman,  6  How.  Pr.  492. 

The  lourth  objection  to  the  judgment  was  like  the  third,  and  sub- 
ject to  the  same  answer. 

The  fifth  objection  was,  ''that  the  judgment  purported  to  have 
been  entered  upon  the  motion  to  confirm  the  report  of  the  ll^Jeree,  and 
for  the  entry  of  judgment  thereon,  when  no  motion  was  ever  made." 

Here  again  the  entry  of  the  judgment  itself  was  the  only  evidence 
which  showed  there  was  a  motion.  But  as  no  motion  was  necessary, 
it  was  quite  immaterial  whether  a  motion  was  made  or  not,  and  whether 
it  was  oral  or  written.  A  judgment  follows  on  the  finding  of  a  referee 
as  it  does  on  the  finding  of  a  jury,  without  any  motion. 

The  sixth  objection  was,  that  ''the  judgment  purported  to  have 
been  made  after  the  court  had  carefully  examined  the  report  and  the 
evidence,  when  no  evidence  whatever  was  returned  by  the  referee." 

As  the  order  of  reterence  did  not  require  any  report  ot  the  evi- 
dence, the  court  might  well  take  the  evidence  to  be  in  accordance  with 
the  report,  which  was  what  the  court  asserted  in  the  entry  ol  the  judg- 
ment. 

The  seventh  objection  was  general  for  informality  and  want  of 
opportunity  to  except,  which  is  covered  by  what  has  already  been  said. 

Thus  stands  the  case  on  the  record,  and  the  motions,  with  the 
assignment  ot  irregularities. 

But  on  the  hearing  of  the  motions  to  set  aside  the  judgment,  the 
referee  was  permitted  by  the  court  to  make  a  statement  of  what  took 
place  alter  the  cause  was  reierred.  To  this  the  defendant  objected, 
and  now  asks  that  the  judgment  be  reversed,  because  that  statement 
may  have  influenced  the  mind  ol  the  judge  in  overruling  the  motions 
of  the  defendant.  We  have  seen  that  if  the  statement  had  not  l)een 
made  or  filed,  the  court  would  have  had  no  ground  to  sustain  the 
motions.  The  error,  therefore,  if  it  were  error  to  permit  the  statement, 
could  not  have  prejudiced  the  detendant. 

But  if  we  regard  that  statement  as  competent  evidence  on  the  hear- 
ing ot  the  motion,  and  so  available  to  the  plaintiff  in  error  to  show 
what  took  place,  the  result  would,  in  cur  opinion,  be  the  same.  The 
defendant  can  not  have  part  of  the  statement  without  the  whole. 

Taking  the  whole  statement  together,  we  are  satisfied  that  it  shows 
no  ground  to  interfere  with  the  finding.  The  parties  agreed  to  have 
this  cau'^e  referred  to  the  referee  for  decision.  There  does  not  appear 
to  have  been  any  neglect  on  his  part  to  take  testimony,  and  give  the 
parties  full  opportunity  to  present  their  case,  and  he  decided  it.  The 
jud^^e  at  special  term  saw  no  reason  for  refusing  to  render  judgment 
upon  his  finding,  or  for  setting  it  aside  after  it  was  rendered,  and  we 
think  his  ruling  was  correct. 

The  judgment  is  affirmed. 
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CONTRACTORS— CITY— ASSESSMEHT— LIABILITY.     »o^c. 

tin  General  Term,  April,  1871.] 

John  Ryan  &  Co.  V.  Cincinnati  (City). 

i  plaintiffs  were  contractors  with  the  city  for  grading  and  paving  Croai  street, 
ider  a  contract  "  that  compensation  and  payment  (or  all  work  done,  and  , , 
ateriala  furnished  nnder  the  contract,  should  be  made  as  specified  in  the 
dinancea  of  the  city  conncil  regalating  collection  of  special  taxes  for  the 
iprovement  of  streets,"  and  not  otherwise  ;  and  that  the  cit^  of  Cincinnati 
lonld  not  ia  any  event  be  liable  to  pay  for  any  part  of  the  said  work  or  the 
aterial  used  for  the  same,  except  such  as  may  properly  be  chargeable  upon 
le  city  property  bounding  or  abutting  on  the  said  Cross  street,  agreeably  to 
le  proTisions  of  the  ordinance  aforesaid. 

er  the  work  was  done,  the  assessment  was  duly  made  and  assigned,  in  pnrati- 
ice  of  tbe  contract,  to  the  plaintiffs,  and  by  them  accepted,  in  consideration 
hereof  they  released  the  city  from  all  claim  on  acconnt  of  the  work  done  and 
ateriala  furnished  under  the  contract  for  doing  said  work:  Held, thai  the 
ty  was  not  liable  to  an  action  b)'  t^e  contractors  for  tbe  excess  of  the  assess- 
ent  above  fifty  per  cent,  of  the  value  of  a  lot  abutting  on  the  street,  which 
[cess  the  contractota  had  tailed  to  recover  against  the  owner  of  the  property 

[n  general  term  on  pelition  in  error. 

rhe  original  petition  stated  that  the  plaintiUs,  under  a  contract 
the  city,  made  June  9,  1869,  graded  and  paved  Cross  street,  from 
barg  street,  333^  feet  westwardly;  that  the  city  ssEessed  the  cost  by 
ance  on  the  owners  of  property  fronting  on  the  atteet  improved; 
the  estate  of  N.  Longworib,  deceased,  resisted  the  payment  of  the 
sment  upon  certain  lots  belonging  to  it,  on  the  ground  that  the 
sment  exceeded  fifty  per  cent,  of  the  v&l4ie  of  the  lota;  and  on  a 
it  was  found  by  a  juiy  that  the  assessment  against  the  lots  did 
^  the  tilty  per  cent,  of  their  value  by  81,533.83,  which  amount 
laintifis  seek  to  recover  against  the  city. 

rhe  contract  under  which  the  work  was  done,  and  the  assessment 
\  lor  which  the  plaintiffs  seek  to  recover,  provided  "that  compensa- 
and  payment  for  all  work  done,  and  materials  furnished  under  the 
act,  should  be  made  as  specified  in  the  ordinances  of  the  city 
cil  regulating  collection  of  special  taxes  lor  the  improvement  ot 
Is,"  "and  not  otherwise;  and  that  the  city  of  Cincinnati  should  not 
ly  event  be  liable  to  pay  tor  any  part  of  the  said  work,  or  the 
rial  used  for  the  same,  except  such  as  may  properly  he  chargeable 
city  property  bounding  or  abutting  on  the  said  Cross  Street, 
ably  to  the  provisions  of  the  ordinance  aforesaid." 
It  was  also  averred,  in  the  answer,  that  the  city  had  no  property 
ding  or  abutting  on  said  street.  There  is  no  claim  that  the  assess* 
:  was  not  made  according  to  the  ordinance  to  which  it  refers,  and 
h  thus  became,  in  part  at  least,  part  ol  tbe  contract.  And  after 
rork  was  done  and  the  assessment  duly  made,  it  was,  in  pursuance 
le  contract,  transierred  to  the  plaintiDs,  who  also,  in  pursuance  of 
ontract,  gave  the  following  receipt  and  release,  viz: 

"City  Auditor's  Office, 
Cincinnati,  October  16,  1869. 
"Received  of  C.   H.  Titus,  city  auditor,  a  certificate  of  the  whole 
int  of  the  costs  and  expenses  estimated  tor  grading  and  paving 
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^ross  street,  Irom  Hamburg  street  to  834^  teet  west,  under  the 
nances  ol  the  city  council  lor  that  purpose,  and  of  the  amouut  as 
apon  eaci;  lot  delineated  and  described  in  the  city  engineer's  plat. 

"And  in  consideration  thereof,  we  do  hereby  release  the  ci 
Cincinnati  from  all  claim  on  account  ol   the  work  done  and  mai 

furnished  under  the  contract  for  doing  said  work,  trora ,  to  — 

txtween  the  said  city,  by  her  auditor,  and  the  said  John  Ryan  &  ( 
[Signed.]  "John  Ryan."  [se. 

Long  &  Kramer,  for  plaintiffs. 

Walker,  Conner  &  WurdDgton,  for  defendants. 
Taft,  J. 

The  plaintiffs  rely  upon  the  provision  in  the  act  of  April  13 
[4  Curwen  2826;  repealed  3  Sayler  2103,  see  Sec.  2271,  Rev.! 
authorizing  municipal  corporations  to  levy  assessments  for  the  im] 
ment  of  streets,  etc.,  "that  in  no  cases  shall  the  tax  levied  and  as 
upon  any  lots  or  lands,  lor  any  improvement  authorized  by  this  sc 
amount  to  more  than  fifty  per  centum  of  the  value  of  said  lot  or 
to  be  estimated  after  the  said  improvement  has  been  made,  and  a 
cost  of  said  Improvement  exceeding  said  per  centum,  that  would  < 
wise  be  chargeable  on  said  lot  or  land,  shall  be  paid  by  the  man 
corporation  out  ol  its  general  revenue." 

The  contract  in  the  present  case  was  made,  as  we  have  se 
1868,  since  the  enactment  ol  the  statute  relied  on.  The  plainttlts 
that  the  ordinance  under  which  the  contract  was  made  was  pas 
1H50,  long  before  the  statute  referred  to,  and  it  must,  therefoi 
interpreted  without  reference  to  the  fifty  per  cent,  limitation 
the  statute  of  1865,  or  as  impliedly  excepting  the  excess  abovi 
per  cent,  of  the  said  property  to  be  paid  by  the  city.  Althoug 
ordinance  was  adopted  in  1850,  the  contract  speaks  as  of  1868,  »l 
was  made,  and  we  have  to  read  it  as  ol  that  date  to  ascertain  w 
means.  Thus  reading  it,  we  can  put  no  construction  upon  it  con; 
with  the  city  remaining  liable  for  the  excess  above  fifty  per  cent,  i 
value  ol  any  of  the  lots  fronting  on  the  street  improved.  The  Ian 
is  sweeping,  and  we  know  no  canon  of  construction  by  which  w 
insert  the  exception  claimed  by   the  plaintiffs. 

The  contract  is  express  that  the  plaintiffs  shall  rely  upon  the  i 
ment  made  according  to  the  ordinance,  and  in  no  event  hold  the  city 
for  any  part  of  the  work  or  material.  It  would  be  entirely  incons 
with,  and  a  contradiction  Ol  this  contract,  to  hold  that  the  c 
nevertheless  liable  for  the  cost  above  filty  per  cent,  ot  the  valne  ( 
lot  fronting  on  the  street. 

The  next  question  is,  whether  the  contract  thus  construed  is 
ing  upon  the  plaintifls.  So  far  as  it  relieves  the  city  ot  the  cost  i 
improvement  above  filty  per  cent,  ot  the  value  of  the  assessed  pro 
it  is  an  evasion  of  the  statute  of  1865,  and  tends  to  increase  the  asses 
on  other  property.  But  the  plaintifls  are  parties  to  the  contrac 
have  had  and  are  seeking  the  benefit  of  it.  and  they  can  not,  in  tfa 
of  it,  claim  to  recover  this  sum  from  the  city.  This  is  the  res 
the  recent  decision  oi  the  Supreme  Court,  in  Welker  v.  Toledo,  If 
St.  452,  which  case  we  regard  as  identical  in  principle  with  the  pr 
where  it  was  held  "that  in  such  cases  the  contractor  himself  ca: 
io  violation  ol  his  own  contract,  recover  the  excess  from  the  dty.' 
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'he  only  difference  between  that  case  and  the  present  is,  that  in 
case  the  contract  was  that  the  contractor  should  not  have  recourse 
the  city  for  the  excess  of  the  assessment  above  hfty  per  ceut,  of 
alae  of  the  lot  assessed,  while  in  the  present  case  the  contract  is 
the  city  shall  in  no  event  be  liable  to  the  contractor  tor  any  part 
work  or  material.  But,  in  our  opinion,  the  contracts  must  receive 
une  construction  so  lar  as  the  alleged  liability  to  the  contractor  is 
med. 
ndgment  at  special  term  is  a£Brmed. 


DEEDS— GRAHTING  CLAUSE— LIMITATIONS.         '  <j8  c. 

[In  Special  Term,  April,  1871.] 

Theodore  Cook  v,  Wbsnbs  et  ex.  bt  al. 

n  words  in  a  deed,  dearlj  graDting  an  estate  without  limitation,  are  followed 
others  excepting  a  part  of  the  estate  granted,  the  part  intended  to  be 
l^ted  mnst  be  as  clearly  described  as  the  property  originally  conveyed,  to 
re  any  force  to  the  exception  or  limitation. 

mveyed  all  his  interest  in  lands  to  B,  but  in  the  deed,  subsequent  to  the 
inting  clanse,  were  inserted  words  declaring  the  intention  was  to  convey  only 
>art  of  A's  interest:    Had.  that  A  was  estopped,  and  that  his  whole  title 

pecial  Term. 

he  plaintiff  glcd  a  bill  to  quiet  title  to  certain  real  estate,  which 
een  conveyed  to  him  by  one  Ferguson,  who  had  purchased  it  at 
's  sale  under  a  decree  in  chancery.     It  was  sold  as  the  estate  of 

Harrison,  who  had  mortgaged  to  Wesner  and  wife  and  Brown 
'ife  to  secure  the  payment  of  purchase  money  for  their  interest 
D,  and  had  been  originally  owned  by  Mr.  Harrison,  who  died, 
g  James  Harrison,  Eliza  A.  Harrison.  Theodore  Harrison,  Mrs. 
;r,  Mrs.  Brown,  and  Richard  Harrison,  Jr.,  his  children  and  heirs 
r.  Subsequently,  Eliza  and  Theodote  died  without  issue,  their 
ing  brothers  and  sisters  l^eing  entitled  to  their  interest  as  tenants 
amon.  In  October,  1855,  Wesner  and  wile  and  Brown  and  wife 
red  by  deed  all  their  interest  in  the  property,  describing  it  by 
and  bounds.  At  the  time  of  their  conveyance,  ihey  were  entitled 
]]y  to  their  shares  in  the  estate  of  their  father,  but  also  to  what 
nherited  from  their  deceased  brother  and  sister., 
he  point  made  by  the  defendants  was,  that  certain  words  follow- 
le  grant  of  the  property  in  the  deed  above  mentioned,  limited  the 

ot  the  estate  tbey  intended  to  convey.     These  words  were,  "The 
of  this  deed  is  to  transfer  all  the  estate  the  grantors  derived  from 
rd  Harrison,  their  father,  and  Richard  Harrison,  Jr.,  their  brother." 
incoln.  Smith  &  Warnock,  tor  plaintiff, 
lyler  &  Sayler,  contra. 

I.  J. 

^erever  words  of  grant,  clearly  describing  the  property  without 
lion  or  restriction,  are  alterward  followed  by  an  exception  as  to 
F  the  estate  intended  to  be  granted,  the  exception  must  so  clearly 
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describe  tbe  property  intended  to  be  excepted  that  there  can  be  no 
as  to  what  the  intentions  ot  the  parties  were.  As  deeds  are  i 
taken  more  strongly  against  the  grantor,  mere  words  of  descri 
which  do  not  in  themselves  clearly  limit  the  estate  already  gi 
have  not  been  construed  to  restrict  or  narrow  the  property  descri 
the  conveyance. 

It,  in  the  present  case,  it  had  been  stated  in  the  deed  the  obje 
to  convey  the  interest  the  party  had  in  the  estate  by  virtue  ot  an; 
trom  a  person  who  never  owned  it,  or  if  a  mistake  should  be  m 
the  original  transler  to  the  parties  who  made  the  grant,  such  Ian 
will  be  taken  merely  as  descriptive,  and,  if  it  is  necessary,  n 
rejected  altogether  in  favor  of  the  grant  already  made.  A  false  d< 
tion  in  the  conveyance  of  pioperty  never  affects  the  grant  itself-  if 
is  sufiScient  to  give  it  a  legal  sanction. 

Thus,  it  has  been  held  that  if  a  conveyance  is  made  by  A  ti 
a  lot  described  by  n  number,  as  recorded  on  a  town  plat,  and  i 
itself  should  atterward  be  described  as  located  in  a  diBerent  part 
city  from  which  it  really  was,  the  words  Erst  used  will  pass  the ' 
and  those  which  are  appended  by  way  of  explanation  will  be  re 

And  50  if  a  giant  be  made  by  A  to  B  ol  a  farm,  and  it  sho 
described  as  being  in  a  certain  township,  but  there  should  be 
deed  words  to  the  effect  that  the  farm  is  the  same  property  now  oc 
and  owned  by  the  grantor,  a  mistake  in  the  township  or  range 
be  disregarded  in  order  to  give  eHect  to  the  grant. 

We  think  the  defendants,  who  now  set  up  that  the  parties  c 
intend  to  convey  certain  portions  ol  (he  property,  must  be  pre 
from  availing  themselves  of  the  language  used  in  the  deed.  The; 
by  express  words  conveyed  their  whole  estate,  and  a  subsequent  s 
limitation  can  not  affect  the  conveyance. 

A  decree  will  be  rendered  tor  the  plaintifl  quieting  his  title. 


» Ci8.c,        LEASE— DEFAULT— SPECIFIC  PERFORMANCE. 
[In  general  Term,  April,  1S71.] 

Augustus  C.  Parry,  Heirs  of,  v.  The  Tobacco  Insuranc 

BT  AL. 

A  leased  lands  to  B  by  deed,  whicli  covenanta  that  B  should  paj  all  tu 
assessment B,  and  rent  quarterly — leas«  to  be  forfeited  br  defantt  in  p 
of  rent — with  privilege  of  purchasing  the  fee  within  the  term.  Tbi 
made  default  in  paying  rent  and  taxes;  the  lessor  entered  and  sold  1 
Subsequently,  before  tbe  expiration  oi  the  term,  the  heirs  of  B  tendt 
contract  price  for  the  fee,  which  was  refused.  On  their  suit  for  spec 
formance :  Held,  that  the  payment  of  the  rent  and  taxes  was  a  CO 
precedent  on  the  lessee's  part  to  the  exercise  of  his  option  to  pnrchai 
the  non-payment  of  rent  and  taxes  was  such  a  default  as  tMrred  hii 
asking  sp<;ci&c  performance. 

Reserved  to  general  term. 

On  April  4.  185t),  Robert  B.  Buwler,  now  deceased,  execu 
Augustus  C.  Parry  an  agreement  in  writing,  hy  which  he  leased  d 
a  lot  at  the  northeast  corner  of  Front  and  Vine  streets,  is  Cine 
twenty  leet  front,  to  be  held  by  Parry  and  his  assigns  trom  the  t 
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ith  of  that  month  lor  a  teim  of  ten  years,  at  an  annual  rent  ol  (600, 
ble  in  quarterly  installments,  the  lessee  to  erect  a  sabstantial 
ling  Dpon  the  premises  before  the  expiration  ot  the  term,  and  to 
all  taxes  and  assessments  thai  might  be  levied  on  the  piopeity,  with 
)roTiso  if  the  quarterly  installments  ot  rent  should  not  be  paid  with 
irty  days  alter  the  time  they  severally  became  due,  the  lease  should 
irfeited  alter  demand  for  payment  made  by  the  lessor. 
The  same  stipulation  was  made  as  to  unpaid  taxes  and  assessments. 
re  was  a  privilege  ol  purchase  ol  the  lee  at  any  time  within  the  ten 
s  at  1300  a  front  foot,  and  on  such  a  conlingency  the  lessor  agreed 
ve  a  deed  of  general  warranty,  with  release  of  dower.  This  agree- 
t  was  executed  in  due  form,  acknowledged,  and  recorded. 
Under  this  Itase  the  lessee  entered  and  kept  possession  of  the  prem- 
till  July,  1858,  since  which  time  neither  he  nor  his  heirs  have  been 
]5)>cssion,  nor  has  any  rent  been  paid  by  him  or  thetn. 
On  April  23,  1866,  belore  the  expiration  ol  the  term  of  ten  years, 
after  the  decease  of  Bowler,  the  lessee.  Parry,  expressed  to  Bowler's 
i  his  intention  to  avail  himself  of  the  privilege  of  purchase,  and 
ei%d  the  $6,000,  demanding  a  deed  with  the  covenant  named  in  the 
i,  which  was  lefused. 

Previous  to  this,  Irom  1868.  alter  Parry  had  vacated  the  premises 
made  no  provision  for  the  payment  of  rent  or  taxes  down  to  1863, 
lessor  was  compelled  to  pay  the  taxes.  On  April  ^3  ol  that  year, 
taxes  the  lessor  had  paid  to  prevent  a  foileiture  to  the  state 
unted  to  (321.70,  with  interest.  On  the  day  last  named  he  sold  the 
erty  to  one  Schultz,  and  by  conveyances  through  him  to  Glenn  and 
te  it  became  vested  in  the  Tobacco  Insurance  Companv  of  Cincin- 
The  premises  had  meanwhile  greatly  increased  in  value,  being 
(h  more  than  double  the  amount  named  in  the  lease  as  the  purchase 
e. 

Parry  having  died,  ibis  suit  was  brought  by  his  heirs,  asking  a. 
itic  performance  of  the  covenants  of  the  lease,  and  the  heirs  of 
'ler,  together  with  the  subsequent  proprietors,  were  made  parties 
ndant. 

REK,  J.,  in  giving  the  opinion  of  the  court,  said: 
This  privilege  of  purchase  secured  the  right  to  the  lessee  to  compel 
jmpliance  by  the  lessor,  leaving  it  optional  entirely  with  the  lessee, 
it  must  be  admitted  that  the  privilege  was  dependent  upon  the  per- 
lance  Ot  the  covenants  to  pay  the  annual  rent  and  taxes.  A  relusal 
ischarge  the  obligation  in  this  respect,  which  would  defeat  the  right 
he  lessee  to  hold  during  the  ttrm  stipulated  lor  thi:  possession  of 
premises,  must  necessarily  put  an  end  to  the  right  ol  purchase. 
Under  these  circumstances  can  we  decree  a  specific  petformance 
inst  the  defendants?  We  need  not  reler  to  the  established  doctrine 
we  are  not  bound  to  grant  in  any  case  such  a  decree  as  a  matter  of 
rse.  We  are  to  exercise  a  sound  judicial  discretion,  taking  into 
■ideration  the  conduct  ol  the  parties,  as  well  as  the  condition  of  the 
jerty  to  be  affected. 

On  this  point  there  ha.s  be^n  no  uncertainty  as  to  the  law  in  this 
B  from  the  earliest  reported  case  in  our  courts  until  the  present  time. 
IS,  it  was  held  in  Hutcheson  v.  McNutt,  1  Ohio  14,  decided  nearly 
years  ago,  "that  a  party  demanding  specific  performance  must  show 
:  he  is  in  no  default  unless  he  can  account  lor  such  delault  by  special 
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circumstances,  and  if  it  be  unexplained,  or  if  he  can  not  perfom 
whole  of  the  contract  on  his  part,  he  can  not  compel  the  other  sic 
perform  what  otherwise  he  might  require  him  to  do.  And  for  the 
reason,  when  he  has  trified  or  shown  a  backwardness  on  his  own 
equity  will  not  aid  him." 

If  he  omits  to  execute  his  part  ot  the  contract  by  the  timi 
pointed  lor  the  purpose,  where  there  is  uo  acquiescence  in  the  omi 
on  the  pait  of  the  defendant,  the  court  will  not  interlere. 

In  House  v.  Beatty.  7  Ohio,  (pt.  2)  84,  this  rule  was  recogii 
the  court  holding  that  after  the  lapse  ol  a  reasonable  time  for  the 
formance  by  the  plaintiff,  Irom  his  omission  of  the  duty  required  o 
part  by  the  contract,  a  relinquishment  by  him  ol  the  contract  migl 
presumed.  See  State  v.  Baum.  6  Ohio  383;  Brown  v.  Haines,  12  Ob 
Henry  v.  Conn,  12  Ohio  193;  Kirby  v.  Harrison,  2  Ohio  St. 
Campbell  v.  Hicks.  19  Ohio  St.  433.  The  law  as  thus  e>  pounded 
been  the  rule  ol  all  our  j  idicial  action,  and  is  tounded  on  the  bro 
equity,  leaving  the  judge  at  last  to  adapt  it  as  the  circumstances  ol 
case  may  tequire   its  application. 

Nor  can  there  be  any  distinclion  in  the  operation  of  tUe 
between  cases  where  the  contract  is  to  purchase  absolutely,  and  »1 
privilege  or  option  only  is  secured  to  the  lessee.  In  both  the  prin 
is  the  same;  the  vendee  can  not  avail  himslf  ot  his  right  unless  hi 
been  ready,  willing,  and  able  to  pay  the  price  agreed  on.  as  b( 
stipulated  to  do,  or  to  perlorm  his  contract  nheieby  alone  the  le: 
upheld.  He  can  not,  after  default  in  either  case,  apply  to  the  chanc 
for  relief.  A  breach  of  a  covenant,  which  is  a  conditiou  precede 
a  claim  by  the  covenantor  against  the  covenantee,  can  not  be  disregi 
when  equity  is  invoked  by  him  who  is  in  default.  He  must  do  ei 
before  he  can  ask  it. 

'  It  has  been  urged  that  as  there  has  been  no  judicial  determin 
of  a  (orleiture  of  the  lease  for  the  default  of  the  lessee  in  the  pay 
ot  rent  and  taxes,  the  privilege  of  purchase  secured  by  the  least 
not  been  affected.  But  we  can  not  appreciate  the  position  thus  assu 
for  it  is  obvious  ttie  proposition  is  legally  untenable.  It  is  fc 
lessee's  default,  whether  caused  by  neglect  or  by  a  positive  refn; 
discharge  his  covenants,  that  we  may  refuse  to  grant  relief ;  not  wh 
a  decree  has  been  entered,  which  would  ipso  facto  deprive  the  less 
any  privilege  he  might  otherwise  have  enjoyed. 

On  the  whole  case,  it  is  apparent  that  the  plaintiRs  are  not  ent 
to  a  decree.  Their  father  voluntarily  abandoned  the  premises  leas 
1858,  paid  no  rent  or  taxes,  and  subsequent  tq  that  time,  when  rent 
demanded,  confessed  his  inability  to  pay.  In  the  meantime  the  val 
the  property  has  more  than  doubled,  and  Lot  until  it  had  risen  so  ra 
in  price,  and  after  third  parties  had  acquired  title,  and  a  very  short 
before  the  lease  expired,  a  tender  was  sought  to  be  mafle  It  the  y 
ol  the  premises  had  fallen  before  the  price  to  be  paid,  it  is  not  prol 
any  tender  would  have  been  made.  The  lessor  alone  must  then 
borne  the  loss;  the  lessee  could  not  be  compelled  to  maVe  the  purcl 
as  no  legal  objection  existed  upon  him  to  do  so. 

To  decide  against  the  detendants  would  give  an  advantage  t< 
plaintitis  that  neither  law  nor  equity  should  permit. 

The  prayer  for  specific  perlormance  is  denied,  apd  the 
dismissed  witb  costs. 
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HIJTJHCTION— IHDEMHITY  BOND— CODE.  ^°-^°- 

[In  G«n«ral  Term,  April,  1871.] 

*Thb  Cincinnati  Collbgb  BT  al.  v.  Cincinnati  (Citv)  bt  al. 

lotion  to  diwolve  an  injunction,  the  conrt  granting  the  motion  ordered  a 
ond  of  indemnity  to  be  given  by  the  derendauts  to  the  party  who  had  ob- 
lincd  the  restraining  order,  to  save  the  plaintiSa  haimlesa  and  be  liable  for 
atnre  damacea.  On  the  plaltitifl's  seeking  to  reverse  the  order  on  writ  of 
rror :  //ela,ltiat  it  was  not  a  final  order  or  judgment  to  which,  under  sec- 
ion  512  of  the  code,  a  writ  of  error  couJd  lie. 

McGattey,  Morrill  &  Stniak,  lor  plaintiO. 

Walker.  City  Solicitor,  and  Hoadly,  Jackson  &  Johnson,  contra. 
Reserred  to  gen^^ial  term. 

At  special  term  a  motion  was  made  by  the  defendants  to  dissolve 
itraining  order  that  had  been  granted  to  prevent  the  use  of  Walnut 
t,  Cincinnati,  tor  the  car  track  and  route  ol  a  street  railroad,  better 
vn  as  "Route  No.  9."  It  was  argued  by  the  plaintiff  on  the 
nd  of  irremediable  injury  to  the  plaintiU  it  the  delendants  were 
litted  to  occupy  the  thoroughfare,  and  by  Ibe  defendants  that  the 
itiS  had  no  exclusive  right  to  exert,  and  th^  remedy,  it  any  such 
t  existed, 'was  by  action  at  law  to  recover  damages.  The  Judge,  at 
ial  term,  who  heard  the  argument,  vacated  the  order  on  condition 
the  defendants  should  enter  into  an  undertaking,  with  sufEcient 
:y  to  the  satisfaction  ot  the  clerk,  in  the  sum  of  flO.OOO,  conditioned 
idemnify  and  save  harmless  the  plaintiff  from  all  damage  which 
It  accrue  and  arise  from  the  dissolution  of  the  restraining  order,  as 
as  to  cotqply  with  any  order  the  court  might  stibsequently  make. 
To  this  order  the  plaintiff  tiled  its  writ  of  error  in  the  general  teim, 
h  the  defendants  moved  to  dismiss. 

LBR,  J. 

We  are  now  asked  to  reverse  the  action  oi  the  court  in  special  term 
ileged  error,  and  the  defendants  move  to  dismiss  the  writ  of  error, 
le  ground  that  the  proceeding  sought  to  be  reversed  is  not  such  a 
ment  from  which  a  writ  of  error  will  lie.  The  cases  ol  Worthiogton 
Logers,  Innreported]  decided  by  this  court  November  last,  and 
lor  V.  Filch,  12  Ohio  St.  ItiH,  we  think  decide  the  question.  They 
a  legal  construction  to  Sec.  512,  [Sec.  6707,  Rev.  Stat.]  of  the 
.  which  defines  the  meaning  of  a  final  order,  which  in  effect  deter- 
M  the  action  and  prevents  a  judgment. 
The  writ  ol  error  will  be  dismissed  and  the  cause  remanded. 

s  given  a  too  restricted  meaning.     Pnmlture 
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so  FIRM  NOTE— DISSOLUTION  OF  PARTNERSHIP. 

[In  General  Term,  April,  1871.] 

Alicb  Kbating  V.  Jahes  Shbrloce  bt'al. 

;  holder  of  a  firm  note,  after  diuolDiion  of  the  firm,  received  the  indi 
note  of  one  partner  for  the  amount  without  new  coniideration,  Pajme 
account  were  made  on  the  second  note :  Held,  that  the  second  note  wai 
payment  of  the  first  nor  an  extingnjshmenttf  the  firm  liability. 

Reserved  Irotn  special  term  on  demurrer  to  answer. 

Challen  &  Mitchell,  for  plaintiff. 

H.  S.  Brewster,  contra. 
3SBR,  J. 

The  plaintiff  in  her  petilioii  states  that  in  October,  IStiti,  she  V 
James  Sherlock  and  Edward  Sherlock,  then  partners  in  bus 
10,  for  which  she  received  their  joint  note.  Afterward,  Ec 
srlock  gave  her  his  individual  note  for  the  amount,  pajrahlei 
ir  with  interest.  This  was  received  by  her  not  as  additional  seci 
I  no  new  consideration  moved  irom  the  defendants,  or  either  of  I 

the  further  extension  of  time.     On  January  12,  1874,  Brewsl 

administrator  of  Edward  Sherlock,  paid  to  the  plaintitl  f2l6. 
ount,  and  she  now  brings  her  action  to  recover  the  balance  npc 
n  to  the  partnership. 

The  answer  ol  James  Sherlock  admits  the  debt  of  the  copa 
p,  the  existence  of  the  joint  note  ol  the  partners,  but  claims  th< 
I  dissolved  in  the  liletime  ol  Edward  Sherlock,  who  gave  the  si 
e  described  in  the  petition,  because  he  was  bound  by  the  ter 

dissolution  to  pay  the  debts  of  the  partnership.  He  admit 
'ment,  by  the  administrator,  of  the  sum  credited  in  the  petitl 

note  ot  Edward  Sherlock,  whose  estate  had  been  declared  inso' 
these  tacts  he  relies  as  a  defense  to  the  plaintiff's  action. 

We  find  the  same  facts  alleged  in  the  answer  of  the  adminislta 
ward  Sherlock. 

To  both  answers  the  plainliS  has  demurred. 

The  only  question  on  the  pleadings  for  us  to  decide  is,  wba 

effect  of  the  receipt  by  the  plaintiff  of  the  note  of  one  partner 
It  due  trom  both. 

Whenever  the  note  of  a  party  to  the  original  contraci  is  giv 
I  received  by  a  creditor,  the  transaction  can  not  be  regarded  a; 
nt  ot  a  debt  due.  unless  a  new  consideration  is  proved  lor  any  e 
a  of  the  original  contraci,  or  the  condition  of  the  parties  has  tb 
n  changed,  or  unless  it  would  be  inequitable  to  permit  a  reo 
m  the  lormer  claim.  And  the  burden  of  proot  devolves  upo 
endant  to  establish  all  the  facts  (tom  which  the  intention  c 
ties  can  be  interred.  This  is  the  rule  in  ordinary  cases,  a 
ecially  should  he  applied  in  a  case  like  the  present,  where  the  ] 
received  no  additional  security  for  her  debt  or  any  new  consider 

extending  the  credit,  where  the  surviving  partner  has  lost  no 

the  substitution  of  his  brother's  note  for  the  partnership  liat 
re  especially  as  the  person  with  whom  Edward  Sherlock  dealt  v 
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lale,  who  can  not  be  supposed  to  have  known  the  legal  consequeocef 
s  now  claimed  neceasaiily  follow  the  execution  of  the  note. 

Without  referring  to  the  cases,  we  need  oaly  quote  the  opinion  ol 
;  Sapreme  Court  in  Leach  v.  Church,  15  Ohio  St.  ie9,  where  it  was 
Id,  "That  a  note  ol  a  surviving  partner,  given  to  the  creditor  of  th( 
n  on  an  adjustment  ot  such  creditor's  claim  against  the  tirm,  wil! 
t  be  regarded  as  given  and  received  in  saiisEaction  of  the  firm  debt, 
less  the  testimony  afnrmatively  and  clearly  shows  such  to  have  beer 
:  agreement  ol  the  parties." 

This  adjudication  covets  the  whole  case,  and  the  demurrer  to  the 
swers  will  be  sustained  and  judgment  entered  for  the  plaintiff. 


REPLEVIH-SET-OFF— CODE-DAMAGES.  '  %o- 

[In  General  Term,  April,  1871.] 

Lewis  A.  Corbin  et  al.  v.  George  F.  Bouve. 

C  brings  Teplevin  agHinst  B,  who  iu  his  answer  and  cross-petition,  sets  up  at 
equitable  defense  and  clsim  to  the  property.  C  replies  ;  and  in  his  answer  t( 
this  cross-petition  pleada  a  set-off,  and  demuiids  judgment  tor  money  only  aria 
ing  from  other  transactions  on  an  account  staled  :  Held,  that  snch  a  claim  wa: 
not  included  in  the  provisions  of  section  HO  of  the  code,  and  could  not  hi 
pleaded  as  a  aet-off  in  tbis  action. 

Damages,  for  which  an  action  for  money  had  and  received  or  indebitatus  astumfi 
sitcaa  be  maintained,  may  be  pleaded  as  a  aet-off. 

The  proceedings  are  not  affected  by  the  fact  that  the  sheriff  is  unnecessarily  i 
party  to  thpm.     He  should  be  dismissed. 

General   term,  reserved  from  special   term  on  motion  to  strike  ou 
)m  the  answer  to  the  cross- pet  it  ion  a  claim  ol  set  ofl. 
The  (acts  are  tully  slated  in  the  opinion. 

Stanton  &  Richards,  for  the  motion. 

King,  Thompson  &  Avery,  contra. 
AGANS,   J. 

The  plaintiff  brought  an  action  of  replevin  for  certain  househoU 
rnitnie,  action  2ti,744.  in  which  the  defendant  pleaded  the  genera 
iue.  When  the  sheriff  was  about  to  execute  the  writ,  the  defendan 
ought  suit,  action  26,747,  and  obteined  an  injunction  against  thi 
aintiSs  and  the  sheriU  to  restrain  the  execution  ol  the  replevin,  oi 
e  ground  that  there  was  a  pievious  contract  between  the  parties,  b; 
hich  it  was  agreed  that  il  the  detendant  nould  execute  a  hill  of  sali 
the  property  above  mentioned,  as  security  for  an  indebtedness  tton 
le  defendant  to  the  plaintitts  on  a  previous  partnership  account,  the: 
ould  allow  hit.i  to  retain  the  possession  of  the  chattels  until  be  wa: 
>lc  to  pay  the  debt,  and  that  part  ot  the  agreement  was  that  the  defend 
It  was  to  be  a  partner  with  the  plaintiffs  in  a  new  partnership  in  thi 
isiness  they  wers  then  carrying  on,  and  that  while  the  defendant  signe< 
e  bill  of  sale,  the  plaintiUs  relnsed  to  sign  the  contract  on  their  part 
id  sought  to  remove  said  chattels  from  bis  residence,  which  wouli 
flict  great  and  irreparable  damage  to  himself  and  family,  and  he  ask 
bat  the  bill  of  sale  be  declared  void. 
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To  this  last  petition  the  plaiatifls  in  the  tirst  action  filed  an  ansi 
in  which  they  deny  any  such  agreement  as  stated,  and  allege 
Bouve  wionglully  bought  these  chattels  with  the  money  ot  a  prev: 
hrm,  and  the  bill  of  sale  was  made  to  restoie  the  money  to  the  plamt 
who  had  succeeded  lo  and  owned  the  previous  firm's  assets.  Anc 
way  of  set-od.asit  is  called,  they  set  up  an  amount  of  indebtedi 
on  the  part  ol  Bouve  of  $12,398.84,  for  which  they  asked  iudgmeut. 

Bouve  moved  to  consotidale  the  two  cases  as  case  26,744,  and  1 
his  petition  asking  lor  an  injunction  be  taken  as  an  answer  and  cr 
petition,  and  also  to  strike  the  answer  in  26,747  Irom  the  files.  ' 
motion  to  consolidate  was  granted  as  asked,  and  the  motion  to  sti 
the  answer  Irom  the  tiles  refused.  Thereupon,  the  defendant  raovei 
strike  out  ot  the  answer  so  much  thereof  as  pleaded  the  set-off,  and 
motion  has  been  reserved  to  general  term. 

It  was  claimed  that  these  were  unliquidated  damages,  and,  th 
tore,  nnt  the  subject  of  set-off.  But  an  action  could  be  maintained 
the  amount  on  a  count  in  assumpsit  lor  money  had  and  received 
indebitatus  assumpsit,  and  il  seems  to  us  would  be  properly  plead* 
that  were  the  only  objection.  McCuUougb  v.  Lewis,  12  Re.  791 
Disn.  5B4,  565). 

It  is  said  that  if  the  plaintiff's  petition  in  the  injunction  cas 
laken  as  an  answer  in  the  consolidated  action,  as  by  the  order  ot  i 
solidatiou  it  is  directed  to  be,  then  the  deiendant's  answer  in  the  inji 
tion  :ase  must  be  held  to  be  a  reply  in  ihe  consolidated  actiop, 
that  a  set-off  can  not  be  pleaded  by  way  of  reply.  But  this  claim  o 
looks  the  lact  that  the  petition  praying  for  i.n  iniunction  is  direc 
to  be  a  cross- petit  ion  as  well  as  an  answer  in  the  consolidated  C 
The  answer  and  the  set-oti,  therefore,  in  the  injunction  ca.>:e  is  an  aos 
to  the  cross-petition  in  the  consolidated  case,  and  the  defendant  in 
consolidated  case  might  have  leave  to  reply  to  the  set-off  il  it  n 
proper  to  consider  it  at  all.  Something  was  said  in  the  argument  ab 
the  incongruity  ol  the  actions,  and  that  the  consolidation  was  impn 
dently  allowed.  Exception  was  laken  to  the  order  of  consolidati 
Certainly  the  replevin  can  not  proceed  while  the  injunction  is  pendi 
and  the  injunction  can  not  be  determined  until  the  pleadings  are] 
fected  and  trial  had.  The  matters  involved  in  the  petition  and  answer 
the  injunction  case  lie  at  the  loundation  of  the  replevin  case.  ' 
replevin  case  stands  on  a  contract  growing  out  of  certain  partners 
transactions.  The  indebtedness,  at  least  to  the  extent  of  the  bill 
sale,  would  seen?  to  be  admitted  by  Bouve,  but  whether  the  lien  alleg 
which  is  the  foundation  of  the  replevin,  is  good,  must  depend  0] 
the  contract  as  established  by  the  evidence.  But  what  connection 
alleged  fet-off  has  with  the  litigation  we  are  unable  to  see.  It  is  sail 
be  a  set-off  as  the  pleadings  now  stand.  The  plaintiffs  bring  reple\ 
the  defendant  answers  setting  up  an  equitable  defense  and  cross-petit 
demanding  the  property,  and  the  plaintiffs  reply  and  answer  denying 
defense  and  pleading  a  set-off,  setting  up  a  claim  on  an  account  sta 
exceeding  the  debt,  which  is  the  foundation  ol  the  plaintitls*  replef 
and  for  an  indebtedness  which,  so  far  as  we  can  see,  has  no  connect 
with  the  cause  ol  action,  and  which  depends  on  a  settlement  of  partn 
ship  accounts,  demanding  a  personal  iudgment  for  S12.398.fi4,  to  wh 
Ihe  delendant  might  reply  it  it  were  properly  in  the  action. 
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As  the  pleadiags  stand,  the  case  is  substaatially  an  action  of  re- 
:viD,  and  an  action  on  an  account  staled  and  indebitatus  assumpsit. 
lese  can  not  be  joined  in  th«>  same  action,  and  the  state  ot  the  plead- 
[scan  not  vary  tbe  fact. 

By  Sec.  80  [Sec.  5019.  Rev.  Stat.]  ol  the  code  (2  S.  &  C.  967),  the 
Linti!ts  may  unite  several  causes  of  action,  legal  or  equitable,  or  both, 
len  they  are  included  in  either  one  ot  several  classes,  the  filth  ol 
lich  is  "claims  to  recover  the  possession  of  personal  property  with  or 
thoat  damages  for  the  withholding  thereol."  It  is  very  clear  to  us 
it  the  set-ofl  claimed  does  not  belong  to  this  class,  and  it  is 
:lnded  from  the  action  by  the  code.  The  tact  that  tbe  sherifi  has 
;n  imported  into  tht  case  does  not  afiect  tbe  proceedings.  He  need 
t  have  been  made  a  party  and  ought  to  be  dismissed  from  the  action, 
in  v.   Hungerford,  lO  Ohio  26S.  272 ;  Allen  v.  Medill.  14  Ohio  445. 

Motion  granted. 


CONTRACTOR'S  LIEN— STATUTE  OF  LIMITATIONS. 

[In  General  Term,  April,  1871.] 

*  Jambs  Reynolds  et  al,  v.  Sahubl  M.  Green. 


Error  to  special  term. 

This  is  an  action  to  enforce  tbe  lien  of  an  assessment  on  real  estate 
the  detendant,  situated  on  Front  street,  lor  grading  and  paving.  The 
ition   was  tiled  on  March  1,  1867,  and  a  demurrer  thereto  sustained. 

amended  petition  was  bled  November  16,  1869,  to  which  a  general 
nurrer  was  filed,  on  the  ground  tbat  the  petition  disclosed  the  tact 
it  tbe  claim  sued  on  was  baried  by  the  statute  ol  limitations. 

On  tbe  day  of  the  tiling  ot  tbe  original  petition,  a  summons  was 
lied,  and  returned  "not  found."  Service  by  publication  was  then 
1,  tbe  first  notice  being  published  on  November  30  1867. 

Tbe  petition  slated  tbat  on  the  lec.  mmendation  ol  tbe  board  of  city 
provements,  the  city  council  did,  on  March  15,  1861,  duly  pass  tbe 
iinaace  providing  for  the  paving  and  grading  ol  Front  street,  and 
;horized  a  contract  with  the  plaintiff,  which  was  executed  May  3, 
)1;  that  the  work  was  done;  that  on  November  20,  1861.  the  ossess- 
nt  on  the  property  was  made,  and  that  on  November  29,  1861,  tbe 
^  commissioner  of  tbe  eastern  district  certified  that  the  work  had 
:n  done  acc^irding  to  the  terms  of  the  contract. 

The  demurrer  to  this  amended  petition  was  sustained  by  the  judge 
special  term,  and  judgment  entered  for  tbe  defendant.     To  r 
s  judgment  a  writ  of  error  was  prosecuted  to  tbe  general  term. 

S.  A.  Miller,  for  plaintib  in  error. 

Van  Hamm,  contra. 
LOANS,   J. 

By  Sec.  20  [Sec.  4987,  Rev.  Stat.]  ol  tbe  code  (2  S.  &  C.  949),  "an 
ion  shall  he  deemed  commenced  within  tbe  meaning  of  this  title.  a£ 
each  defendant,  at  tbe  date  of  the  summons  which  is  served  on  him, 
*  JndKmeiit  reversed,  27  Ohio  St.  416. 
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Ryan  &  Co.  v.  Cincinnati. 


rhe  only  difference  between  that  case  and  the  present  is,  that  in 
case  the  contract  was  that  the  contractor  should  not  have  recourse 
the  city  for  the  excess  of  the  assessment  above  hfty  per  cent,  of 
nine  of  the  lot  assessed,  while  in  the  present  case  the  contract  is 
the  city  shall  in  no  event  be  liable  to  the  contractor  lor  any  part 
:  work  or  material.  But,  in  our  opinion,  the  contracts  must  receive 
ante  constmction  so  lar  as  the  alleged  liability  to  the  contractor  is 
med. 
ndgment  at  special  term  is  a£5rmed. 


DEEDS— GRANTING   CLAUSE— LimTATIONS.         '  c^c 

[In  Special  Term,  April,  1871.] 

Theodore  Cook  v.  Wesnhr  et  nx.  bt  al. 

En  woide  in  adecd,  clearly  granting  an  estate  without  limitation,  are  followed 
'  othera  excepting  a  part  of  the  estate  granted,  the  part  intended  to  be 
cepted  mast  be  as  clearly  described  as  the  property  onginally  conveyed,  to 
Te  any  force  to  the  weception  or  limitation, 

onveyed  all  his  interest  in  lauds  to  B,  bnt  in  the  deed,  subsequent  to  tbe 
anting  clanse,  were  inserted  words  declaring  the  intention  was  to  convey  only 
part  of  A's  interest:    He:d,  that  A  was  estopped,  and  that  his  whole  title 

ipecial  term. 

'he  plaintiff  filed  a  bill  to  quiet  title  to  certain  real  estate,  which 
)een  conveyed  to  him  by  one  Ferguson,  who  had  purchased  itEt 
I's  sale  under  a  decree  in  chancery.  It  was  sold  as  the  estate  of 
i  Harrison,  who  had  mortgaged  to  Wesner  and  wife  and  Brown 
rite  to  secure  the  payment  of  pnrchase  money  for  their  interest 
n,  and  had  been  originally  owned  by  Mr.  Harrisoo,  who  died, 
ig  James  Harrison,  Eliza  A.  Harrison,  Theodore  Harrison,  Mrs. 
er,  Mrs.  Brown,  and  Richard  Harrison,  Jr.,  his  children  and  heirs 
T.  Subsequently,  Eliza  and  Theodore  died  without  issue,  their 
ring  brothers  and  sisters  being  entitled  to  their  interest  as  tenants 
nmon.  In  October,  \'6hb,  Wesner  and  wile  and  Brown  and  wife 
yed   by   deed  all  their   interest  in  the   property,  describing  it   by 

and  bounds.  At  the  time  of  their  conveyance,  they  were  entitled 
nly  to  their  shares  in  the  estate  of  their  father,  but  dlso  to  what 
nberited  from  their  deceased  brother  and  sister., 
'he  point  made  by  the  defendants  was,  that  certain  words  follow- 
be  grant  of  the  property  in  the  deed  above  mentioned,  limited  the 
t  of  the  estate  ihey  intended  to  convey.     These  words  were,  "The 

of  this  deed  is  to  transfer  all  the  estate  the  grantors  derived  from 
rd  Harrison,  their  father,  and  Richard  Harrison,  Jr.,  their  brother." 
.incoln.  Smith  &  Warnock,  for  plaintiff, 
ayler  &  Sayler,  contra. 

«.  J. 

Ifherever  words  of  graot,  clearly  describing  the  property  without 
tion  or  restriction,  are  aiterward  followed  by  an  exception  as  ti> 
if  the  estate  intended  to  be  granted,  the  exception  must  so  clearly 
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lamages  that  should  be  allowed  in  a  case  lilce  this,  where  it  is  averm 
:he  brothers  and  sisters  of  the  deceased,  as  the  next  of  kin,  ate  aloni 
^atitled  to  participate  in  the  amount  of  the  recovery. 

Since  the  statute  ot  9  and  10 'Victoria,  Chap.  93,  Sees.  1  and  2 
vhich  owes  its  oriipn  to  Lord  Campbell,  and  the  subsequent  legislatioi 
)n  the  subject  in  those  states  of  our  union  which  have  followed  Ihi 
remedy  first  given  in  England,  we  find  the  objection  of  the  enactment: 
las  been  to  provide  a  remedy  lor  a  real  loss — not  where  those  beariuf 
be  relation  of  next  of  kin,  without  any  claim  on  the  support  ot  s 
leceased  relative,  or  who  never  have  depended  upon  him  while  alivi 
or  aid,  shall  administer  upon  the  dead  body  and  divide  it  as  assets 
vhen  perchance  they  have  not  furnished,  or  were  unable  to  furnish. 
I  burial  for  the  intestate.  On  the  principle  that  those  wbo  represem 
IS  kindred  him.  who  has  died  from  the  unlwful  or  negligent  act  d 
mother  are  theoretically  entitled  to  biing  their  action,  as  the  statute 
lays,  for  the  death,  it  does  not  follow  thev  should  be  regarded  as  a  wift 
>r  child  would  be  in  deciding  a  question  ol  this  kind. 

In  the  case  ot  Pym  v.  The  Great  Northern  Ry.,  4  Best  &  Sm.  396, 
Earle,  C.  J.,  said  that  the  right  to  damages  is  based  on  the  reasonablt 
ixpectation  of  pecuniary  advantage  from  the  continuance  of  the 
leceased's  life.  This  ruling  had  already  been  made  by  Pollock,  C.  B., 
n  Franklin  v.  Southeastern  Rv.  Co.,  3  Hurl.  &  Nor.  211.  And  oui 
Supreme  Court,  in  Lyons  v.  Cleveland  &  Toledo  Ry.  Co.,  7  Ohio  St. 
E36,  341,  while  they  held  the  special  circumstances  need  not  bestate<j 
ipou  which  the  plaintiff's  claim  is  founded,  yet  it  might  well  be  con- 
:luded  that  the  statute  gives  a  right  of  action,  and  seems  to  regard  tbe 
vidow  and  next  of  kin  as  sustaining  a  nominal  pecuniary  injury  in 
ill  sech  cases  tor  the  wrongful  act  of  tbe  defendant. 

The  case  before  us  presents  a  claim  by  collateral  kindred  lor  dam- 
iges,  when  the  deceased,  for  whose  death  they  bring  tbe  action  by  an 
idmtnistralor,  who  appears  to  be  one  ot  the  kindred,  was  a  very  poor 
aan,  his  only  property  being  bis  monthly  wages  as  fireman,  and  wilhont 
ny  reasonable  expectation  of  any  anticipated  advantage  to  either  of 
hem  if  he  had  survived. 

Upon  the  whole,  we  think  the  damages  allowed  by  the  jury  were 
xcessive,  and  a  new  trial  should  be  granted,  unless  the  plaintiff  remits 
1,500.  It  he  shall  consent  to  this  remission,  judgment  may  be  entered 
or  tbe  residue.  Tbe  judge  wbo  tried  the  cause  at  special  lermcon- 
UTS  fully  in  this  opinion. 

A  remittur  being  entered,  judgment  was  entered  for  $1,000. 


[^g|c       MORTGAGE- EQDITY  OF  REDEUPTION— DOWER. 

[In  General  Term,  April,  1871.] 
Fanny  Duval  v.  Elizabbth  H.  Fbbigbr. 
mortjfagea  certain  real  esla'e  lo  C,  hia  wife  joining  and  releasing  her  dower.  C 
assigned  the  mortgage  to  S,  and  D  afterward  conveyed  to  S  the  eqnity  of 
redemption,  hia  wife  not  joining  in  the  deed,  and  then  died:  //^/i^,  that si  after 
the  mortgage  D  had  but  an  equity  of  redemption,  the  conveyance  thereof  by  him 
to  S  merged  the  debt  in  the  higher  title,  and  did  not  revive  the  right  of  dower 
of  the  wife  of  D  in  tbe  premises. 
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Action  for  dower;  reserved  to  general  teim  on  agreed  statement  of 
lets,  whicfa  appear  in  the  opiniun. 

Paddack,  for  plaintiff. 

Ware  &  Disney,  contra. 
[agaks,  J. 

Jonathan  Daval,  the  deceased  husbfind  oi  the  plaintiS,  derived  title 
I  certain  premises  Irom  Jonathan  Coit  by  deed  of  general  warranty, 
ated  July  20,  1831,  in  consideration  ol  Sl,fiOO.  On  the  same  day  his 
ile,  the  plaintifl,  joining  and  releasing  her  dower,  he  made  a  mortgage 
a  the  same  premises  to  Coit  to  secure  the  payment  of  two  notes,  one 
ir  »t>l7  and  one  for  iH5E,  due  lespectively  May  13,  1832,  and  May  13, 
J33,  both  notes  being  dated  May  13,  1H30,  and  this  mortgage  was 
corded  July  23,  1831.'  Coit  assigned  this  mortgage  to  E.  C  Smith, 
i  follows:  "For  value  received  I  transfer  and  assign  this  mortgage 
I  E.  C.  Smith,  who  has  paid  the  amount  due  on  the  same,"  which 
aignment  was  recorded  November  29,  1835.  On  June  12,  1832, 
uval,  in  consideration  oi  S2.00U,  conveyed  the  same  property  to  said 
[nith,  by  deed  ot  general  warranty,  in  which  the  plaintitl  did  not  join, 
mith  died  seized  of  the  said  property,  and  devise!  it,  together  with 
her  real  estate,  to  trustees  for  his  heirs  at  law.  On  partition,  the 
emises  in  question  were  set  ofl  to  Mary  Smith,  his  widow,  for  her 
}wer,  and  the  fee  thereol  became  finally  in  the  defenr<ant,  against 
bom  this  action  is  brought.  It  iurther  appeared  that  among  the 
ipers  belonging  to  the  estate  of  E.  C.  Smith,  there  were  seven  promis- 
iry  notes  made  by  Duval  in  his  litetime  to  Smith,  to  the  aggregate  ot 
i,850,  together  with  a  number  of  other  papers,  showing  large  dealings 
;tween  them;  but  these  notes,  etc.,  were  admitted  as  evidence  subject 
I  exception. 

It  does  not  seem  necessary  to  admit  these  papers,  as  the  mortgage 
om  Duval  to  Smith,  and  the  subsequent  conveyance  of  the  mortgaged 
■emises  to  Smith  alter  default  ot  payment,  would,  on  its  face,  in  the 
isence  ol  any  testimony  to  the  contrary,  seem  to  be  with  sufficient 
insideration,  and  the  conveyance  ot  the  property  to  the  mortgagee 
Ttaioly  satisfied  the  mortgage,  which  thereafter  had  no  effect,  though 
^canceled  of  record.     Jennings  v.  Wood,  20  Ohio  261. 

It  is  said  the  mortgage  trom  Duval  to  Smith  was  not,  as  is  apparent 
om  the  transaction,  a  purchase  money  mortgage.  If  it  had  been, 
leie  would  have  been  no  necessity  for  the  wife's  joining  in  it.  But 
le  wife,  the  present  plaintitl,  did  join  in  it,  and  the  question  is, 
hether  she  has  dower  alter  the  subsequent  conveyance  of  the  equity  ot 
demptioo  by  her  husband  to  the  holder  of  the  mortgage. 

It  is  said  again,  that  by  the  terms  ot  the  assignment  Irom  Coit  to 
nith  the  mortgage  debt  was  "paid,"  and  that,  therefore,  the  plaintifl 
ID  have  dower.  If  that  assignment  had  been  to  a  third  person,  a 
ranger  to  the  title,  we  do  not  think  the  word  "paid"  would  be  con- 
med  to  mean  satisfaction,  but  rather  as  a  term  which,  taken  together 
ilh  the  whole  assignment,  expressed  the  consideration  of  the  transfer, 
id  not  the  extinguishment  of  the  debt.  We  see  no  reason  why,  even 
I  this  ,view,  we  should  hoid  differently  in  this  case  it  there  were 
Jtbing  more,  fiut  the  holder  of  the  mortgage  was  the  grantee  in  the 
itd  from  the  mortgagor.  Although  the  mortgage  debt  became  thereby 
erged  in  the  higher  title,  we   do  not  see  that  at  the  same  time  the 
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right  ot  dower  revived;  for  Coit,  the  mortgagee,  became  thereby  a 
purchaser  of  the  right  of  dower  and  owned  it,  if  it  were  necessary  to 
extinguish  the  debt,  and  Smith  succeeded  to  all  his  right  by  the  assign- 
ment. The  husband  of  the  plaintitt  had,  alter  the  mortgage,  no  l^al 
estate  as  against  the  mortgagee.  He  had  but  an  equity  ot  redemption, 
which  be  conveyed  to  Smith,  whose  title  then  became  complete.  This 
he  had  a  right  to  do,  for  sufficient  consideration,  by  his  own  deed,  and 
thereby  defeat  the  plaintiff  oi  dower.  If  Smith  had  become  the  pur- 
chaser under  proceedings  in  foreclosure  of  this  mortgage,  the  plaintitt 
would  have  had  no  dower,  and  the  effect  is  precisely  the  same.  Smith 
having  purchased  the  equity  of  redemption  at  private  sale.  Dueal, 
the  plaintifi's  husband,  did  not  die  seized  or  possessed  of  an  equity 
even  in  the  premises,  and  there  was  therefore  no  estate  ot  which  she  can 
be  endowed.  St.  Clair  v.  Morris,  9  Ohio  15;  Taylor  v.  Fowler,  18 
Ohio  567;  Carter  v.  Walker,  2  Ohio  St.  339;  Carter  v.  Goodin,  3  Ohio 
St.  75. 

Judgment  may  be  entered  for  the  defendant. 


i  c^s  c.        PARTNERSHIP— MISAPPLICATION  OF  FUNDS. 

[In  General  Term,  April,  1871.] 

*  Milton  H.  Millbr  v.  J.  T.  Sullivan  &  Co. 

Miller  gave  money  to  Robbins  to  invest  in  leaf  tobacco,  with  a  verbal  agreement 
that  they  should  share  the  profits  equally,  saying  nothing  about  losses.  Rob- 
bins  used  the  money  to  pay  his  own  debts  and  bought  tobacco  in  the  name  of 
Miller,  giving  his  own  acceptances  for  the  purchase  money,  and  pledging  the 
tobacco  for  the  payment  of  the  acceptances  to  the  defendants,  who  gave  a  bill 
of  sale  receipted  in  the  name  of  Miller,  which  Robbins  gave  to  Miller.  Miller 
was  unknown  to  defendants,  and  they  were  informed  by  Robbins  that  the  pur- 
chase was  for  himself,  though  made  in  Miller's  name:  Held,  that  MiUer 
and  Robbins  are  to  be  regarded  as  partners  in  the  purchase  of  the  tobacco, 
and  that  Miller  was  bound  by  the  agreement  of  Robbins  pledging  the  tobacco 
to  secure  the  payment  of  his  acceptances  for  the-purchase  money ;  that  the  de- 
fendants were  not  responsible  to  Miller  for  the  misapplication  by  Robbins  of 
the  money  he  had  received  from  Miller;  that  the  receipted  bill  given  by  the 
defendants  in  the  name  of  Miller,  on  receiving  the  acceptances  of  Robbins,  was 
open  to  explanation,  and  did  not  estop  the  defendants  from  holding  the  tobacco 
to  secure  the  payment  of  the  acceptances  according  to  their  agreement  with 
Robbins. 

In  general  term  on  error. 

Standish  &  Brown  and  Yaple,  lor  plaintiffs. 

Kebler  &  Whitman  and  Throop,  for  defendants. 

Taft,  J. 

This  case  comes  into  this  court  on  a  petition  error. 

The  petition  of  Miller,  plaintiff  in  the  suit  below,  stated  that  dar- 
ing the  month  of  September,  1868,  he  purchased  seventeen  hogsheads 
of  tobacco  and  stored  them  in  the  warehouse  ot  defendants  in  the  city 

♦Judgment  reversed  on  the  ground  that  it  is  error  for  the  court  in  general  term 
after  reversing  judgment  of  special  term  to  which  a  motion  was  made  for  a  new 
trial,  not  to  remand  the  case  for  further  proceedings  instead  of  rendering  final 
judgment.    Miller  v.  Sullivan.  26  Ohio  St.  639. 
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CoviaEftoa;  that  he  paid  for  the  tobacco  in  cash,  and  took  trom  the 
fendants  the  receipted  bills  and  warehouse  receipt  ol  the  defendants 

the  tobacco;  that  afterward  the  defendants  sold  the  plaintiff's 
tacco  without  his  knowledge  and  pocketed  the  proceeds,  and  refuse  to 
f  over  any  part  of  them.     The  amount  of  his  claim  was  33,530.!I4. 

The  defendants,  by  answei.  denied  all  the  allegations  of  the  plain- 
';  denied  tbat  they  made  any  purchases  lor  him  or  sold  any  ot  bis 
)acco,  or  that  they  are  in  any  manner  indebted  to  bim. 

From  the  bill  of  exceptions,  it  appears  that  John  I.  Robbins  was  a 
rcbaser  ol  tobacco  Irom  the  delendants  from  time  to  time.  He  was 
nanutacturer  of  tobacco  and  a  dealer  in  the  article. 

It  appears  that  he  was  accustomed  to  purchase  of  the  detendants, 
ring  acceptances  for  the  purchase  money  at  sixty  or  ninety  or  some 
ler  number  of  days,  leaving  the  tobacco  in  the  warehouse  of  the 
FendaDtif,  as  the  defendants  claim,  to  remain  as  secuiity  lor  the  i>ay- 
int  of  the  drafts. 

The  clerk  of  the  delesdants  gave  a  receipted  bill  tor  this  tobacco, 

receiving  the  acceptances,  and  blank  tickets  or  orders  for  the 
livery  of  the  tobacco. 

We  are  satisfied,  however,  that  these  tickets  were  not,  by  the  usage 
the  trade,  intended  to  convey  a  right  to  the  property  -vitbout  paying 
'  it.     They  were  mere  blank  orders  and  conld  bind  nobody. 

The  detendants  say  tbat  Robbins  bought  tobacco  in  a  variety  of 
mes,  but  advised  them  that  the  purchases  were  all  made  for  himself. 
;  himself  says  that  such  was  the  case  generally;  indeed,  in  all  cases 
eept  in  the  case  of  these  seventeen  hogsheads  bought  in  the  name  of 
Her.  The  defendants  evidently  supposed  that  the  purchases  were 
ide  lor  himselt  by  Robbins.  They  had  nothing  to  do  with  any  one 
e;  and  we  are  satisfied  that  Robbins  inlormed  the  aefendants  tbat 
;  purchases  were  for  him-elt,  tbough  entered  at  his  instance  in  the 
me  of  Miller. 

Snllivan  and  Dunham  both  testify  that  they  bad  a  contract  with 
ibbins  that  the  tobacco  bought  by  him  should  be  held  by  them  as 
:nrity  for  the  payment  ol  the  acceptances,  and  that  they  knew  nothing 
Miller.  It  is  not  claimed  tbat  Miller  called  on  the  defendants,  or 
lified  them  personally  ol  his  interest,  or  had  any  intercourse  with 
:m.  The  acceptances  became  due  and  were  renewed  per'uaps  several 
jes,  and  finally  the  defendants  sold  the  tobacco  and  applied  the  pro- 
tds  to  the  payment  of  the  acceptances,  which  was  in  accordance  with 
i  understanding  they  had  with  Robbins,  the  only  party  they  had  seen 
known  in  the  transactron. 

This  we  think  is  a  fair  statement  of  the  facts  on  which  the  delend- 
ts  claim  that  they  are  entitled  to  the  fund.  The  proceeds  of  the  sales 
1  not  quite  pay  off  the  indebtedness  to  the  detendants  for  purchases 
ide  by  Robbins  from  them. 

The  facts  on  which  the  plaintiff  claims  the  proceeds  of  this  tobacco 
E,  that  at  about  the  time  when  these  purchases  were  made,  Robbins, 
»ting  the  plaintiff,  informed  him  that  money  could  be  made  by  pur- 
asing  tobacco,  and  the  plaintiff  having  seven  or  eight  thousand  dollars 
invest,  it  was  agreed  between  them  that  plaintiff  should  advance  the 
jney  to  pay  for  tobacco,  and  that  Robbins  should  make  the  pur- 
ases  and  also  the  sales,  and  that  they  should  share  the  profits;  that 
e  tobacco  should  not  be  sold  but  by  order  of  Miller,  and  should  he 
36    Dis 
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subject  .to  his  control.  No  express  arraogement  was  made  as  to  losses, 
as  the}'  did  not  anticipate  any.  In  fact,  Miller  never  did  assume  any 
control  of  the  tobacco,  or  say  anything  to  defendants  about  it,  till  some 
time  after  it  was  sold.  The  mone>s  which  Miller  advanced  to  RobbiDs 
were  not  paid  to  defendants  for  the  tobacco,  although  Miller  supposed 
that  such  was  the  case.  Robbins  must  have  applied  these  moneys  to 
the  payment  of  his  individual  debts,  while  he  bought  these  tobaccos  on 
credit.  Probably  he  paid  the  money,  or  most  ol  it,  to  the  deieodants 
on  former  purchases,  and  thus  was  enabled  to  get  a  credit  for  the 
tobacco  in  question,  the  plaintiff.  Miller,  supposing  that  the  tobacco  was 
bought  in  his  name,  and  paid  lor  in  cash,  and  holding  the  receipted 
bill,  with  the  blank  tickets,  for  the  tobacco  which  had  been  given  him 
by  Robbins  at  or  about  the  time  of  receiving  the  money  from  the  plain- 
tiff. 

It  is  evident  that  both  these  parties  have  been  deceived  by  Robbins, 
and  the  question  for  us  to  determine  is,  which  of  them  must  sufier  the 
loss?  They  have  both  trusted  him.  The  piaintitl  trusted  him  with  his 
money  and  property.  The  defendants  trusted  him  with  the  receipted 
bill  and  the  unsigned  tickets,  though  the  property  had  not  in  fact  been 
paid  for,  except  by  the  acceptance  ol  Robbins,  to  secure  the  payment 
of  which  they  had  an  agreement  with  Robbins  that  tney  were  to  hold 
the  tobacco. 

We  think  the  preponderance  ot  evidence  is  in  favor  of  the  exist- 
ence of  the  contract  between  Robbins  and  the  defendants,  that  this, 
with  other  tobacco  purchased  by  Robbins,  should  be  held  for  the  pay- 
ment of  the  acceptances.  We  can  not  regard  his  qualified  denial  as 
entitled  to  great  weight.  He  seems  to  have  been  false  to  both  parties 
in  a  way  to  show  that  truthfulness  was  not  one  of  his  virtues. 

As  to  his  relation  to  the  plaintiff.  Robbins  says  that: 

'*The  arrangement  I  had  with  Mr.  Miller  was  this:  Miller  bad 
money  to  invest.  I  told  him  cutting  tobacco  was  a  good  investment. 
I  was  to  share  in  the  profits  for  my  labor  and  services." 

As  to  losses,  he  says  they  did  not  suppose  there  would  be  any,  and 
did  not  talk  about  such  a  contingency. 

Robbins  managed  the  whole  matter.  He  signed  Miller's  name, 
and  used  it  very  much  as  he  pleased. 

He  says  that  after  purchasing  tobacco  and  getting  the  tickets  and 
passing  them  to  Miller,  he  in  several  instances  bought  the  tobacco  back, 
and  took  the  tickets  which  had  been  made  out  for  Miller  to  sign,  and 
instead  of  having  Miller  sign  his  own  name  to  the  tickets  when  he 
called  for  the  tobacco,  he  (Robbins)  signed  the  name  of  Miller  to  the 
tickets,  and  received  the  tobacco  from  the  defendants — a  circumstance 
tending  to  confirm  the  statement  made  by  him  to  them,  that  the  pur- 
chases were  all  his  own,  and  that  the  names  of  Miller  and  others,  used 
by  him,  were  merely  nominal. 

He  says,  also,  that  "the  Miller  money  did  not  go  to  pay  tor  the 
Miller  tobacco,  but  to  take  up  acceptances  given  forty-five  days  before 
September  6,  1868." 

Miller  himself  says:  "I  had  some  money  in  the  fall  of  l8(^t 
which  I  was  using  in  various  ways.  I  was  acquainted  with  Robbins, 
and  he  told  me  to  invest  in  cutting  leaf  tobacco.  I  asked  him  to  buy 
some  tobacco,  and  we  would  sell  again  and  divide^ the  profits.*' 
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Ud  cross-examination  he  says:  "The  profits  were  to  be  shared 
lally.  Mr.  Robbins  was  to  manalactuie  the  tobacco  in  bis  lactoiy, 
it  would  sell  at  a  loss,  so  that  I  was  not  to  lose  anything.  Mr. 
bbins  was  to  sell  by  my  advice;  that  was  my  understanding.  There 
s  to  be  no  tobacco  sold  wiihout   my  consent." 

He  says  that  he  got  a  mortgage  on  Robbins'  factory  and  some  other 
iperty  as  security,  which  did  not,  howeve-,  turn  out  to  add  much 
his  security.     He  says:     "I  looked  to  John  I.  Robbins  to  carry  out 

I  agreement,  and  pay  me  all  the  money  he  had  from  me.  I  asked 
n  for  money,  and  he  said  he  had  none;  said  it  was  not  a  good  lime  to 
1.  I  supposed  Robbins  was  an  honest  man.  I  nev«r  went  near  the 
endants'  warehouse.  These  collaterals  (the  mortgage  and  certain 
nrance  company   stock)  are  held  by  me  tor  the  tobacco  sued  on,  as 

II  as  the  t4,O0U,  in  case  I  lose  this  suit.  I  looked  to  both  Robbins 
1  these  defendants.  We  were  to  divide  profits.  We  said  nothing 
)nt  losses;  we  did  not  expect  to  make  any.  //  we  had,  I  suppose 
shovld  have  shared  them. 

'^If  tobacco  declined  in  the  market,  he  {RoSbins)  could  take  the  tobacco 
i  work  it  up,  so  that  there  should  be  no  I  ss  to  me. ' ' 

On  re-examination,  he  says: 

"I  treated  the  tobacco  as  so  much  money.  I  looked  to  these 
uritieslorallthe  indebtedness  of  Robbins  tome,  including  the  tobacco 
■d  on.     I  considered  these  tobaccos  as  so  much  cash  in  hand." 

From  the  testimony  ol  the  defendants'  clerk,  Queen,  it  appears 
it  Robbing  bought  in  various  names,  sometimes  in  the  name  of  the 
rk  himsell,  but  that  the  purchases  were  all  made  by  Robbins,  and, 
he  represented,  for  himself,  and  were  so  regarded  and  treated  by  the 
endants. 

The  first  question  to  be  determined  on  the  evidence  is,  what  was  the 
ation  between  Robbins  and  Miller? 

It  has  been  held,  in  the  case  of  Boker  v.  Hatch,  [unreported]  in  this 
irt,  that  it  does  not  necessarily  result  that  a  man  is  a  partner  because 
receives  a  portion  ol  the  net  profits  as  compensation  for  his  services, 
vertheless,  in  the  present  case,  where  the  plaintiff  was  to  furnish 
;  money  and  Robbins  to  do  the  business  and  share  equally  the  profits, 
1  under  circumstances  which  imply  that  il  there  bad  been  lossesthey 
re  to  share  in  the  losses  also,  it  seems  to  a  majority  ol  the  court  that 
bbins  must  be  regarded  either  as  a  partner,  or  else  an  agent  with 
wer  to  pledgt  this  property  to  pay  the  acceptances  given  to  pay  the 
rchase  money  ot  the  tobacco,  and  that  the  defendants  were  justifiea 
la*  in  selling  the  tobacco  to  pay  the  debt  to  tbem,  under  the  circum- 
nces  disclosed  in  the  evidence. 

It  Robbins  was  a  partner,  and  purchased  the  tobacco  for  the  firm, 
wc  think  he  was,  and  took  a  receipted  bill,  without  actually  paying 
it,  the  receipt  could  be  explained  and  the  payment  enforced  as 
iinst  tbe  partnership.  All  the  evidence  on  this  question  comes  Irom 
!  plaintiff  himself  and  from  Robbins.  It  is  not  to  be  presumed  that 
r  plaintiff  gave  any  more  than  the  full  strength  of  the  circumstances 
tinst  him  on  this  point.  The  defendants  never  had  the  slightest 
:ice  or  knowledge  of  the  plaintitt  having  any  interest  in  the  property, 
xpt  the  use  ol  his  name  by  Robbins.  They  had  the  property,  as 
y  supposed,  under  an  authority  to  hold  it  for  their  security. 
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The  strong  point  against  them  is,  that  their  clerk  allowed  this  man 
Robbifis  to  have  a  receipted  bill,  which  he  presented  to  Miller.  But  a 
receipted  bill  is  not  a  negotiable  paper,  and  it  may  be  explained.  If 
the  purchase  was  made  for  plaintiff  as  a  partner  with  Robbins,  neither 
of  them  can  escape  the  obligation  to  pay  for  it. 

Taking  into  consideration  all  the  circumstances  of  this  case,  a 
majority  ol  the  court  are  oi  the  opinion  that  Miller  was  identified  with 
Robbins  as  a  partner  in  the  whole  transaction,  bound  to  share  the 
losses  as  well  as  the  profits,  and  bound  by  the  contracts  of  RobbiDS  in 
carrying  on  the  partnership  business,  and  that,  although  the  money  which 
Miller  had  intrusted  to  Robbins  to  mvest  had  been  misapplied  by  him, 
the  defendants  are  not  responsible  tor  his  breach  of  trust;  and  being 
themselves  guilty  of  no  fraud,  they  are  entitled  to  the  benefit  oi  their 
contract  with  Robbins,  and  to  hold  the  tobacco  as  security  for  the  pur- 
chase money. 

The  judgment  will  be  reversed. 

Hagans,  J.,  dissented. 

It  is  said  Robbins  and  Miller  were  either  partners — not  as  to  third 
persons,  for  no  question  of  that  kind  arises  in  the  case — but  partners 
inter  sese,  or  else  Robbins  was  the  agent  of  Miller,  and  that,*  in  either 
view  of  the  case,  the  defendants  are  not  liable.  This  case  stands  upon 
error,  and  the  findings  below  by  the  judge,  at  special  term,  are  entitled 
to  all  the  consideration  of  the  verdict  of  a  jury,  and  should  not  be 
interfered  with  unless  palpably  wrong.  Uncertainty  is  not  enough 
when  we  come  to  review  the  evidence,  and  any  mere  doubt  ought  to  be 
resolved  in  favor  of  the  judgment.  Whether  or  not  there  is  a  partner 
ship  inter  sese  in  a  given  case  depends  upon  the  intention  ol  the  parties, 
to  be  gathered  from  all  the  evidence  and  circumstances  surrounding  the 
case.  Let  us  look  into  the  testimony.  Robbins  was  largely  engaged  in 
the  manulacture  of  tobacco;  Miller  had  some  money  and  great  faith  in 
Robbins,  but  no  experience.  He  was,  therefore,  easily  persuaded  to 
venture  into  speculative  leaf  tobacco  purchases  lor  cash,  and  the  parties 
enter  into  an  arrangement  by  which  Robbins  was  to  buy  the  tobacco 
for  Miller,  and  Robbins  was  to  have  one- halt  the  profits  for  bis  labor. 
There  was  no  stipulation  as  to  the  losses;  they  did  not  expect  any 
losses  in  manufacturing  the  tobacco.  No  agreement  or  under  standing, 
however,  was  had  between  Robbins  and  Miller  as  to  the  losses,  should 
they  occur,  even  by  inference;  on  the  contrary,  Miller  positively  states 
thrice  that  he  was  to  lose  nothing,  though  he  states  ^at  if  there  had 
been  any  losses  they  would  have  shared  them  he  supposed.  This  would 
have  been  a  matter  of  gratuity,  not  of  obligation.  His  language  is, 
'*Robbins  was  to  manufacture  the  tobacco  in  his  factory  if  it  would  sell 
at  a  loss,  so  that  I  was  not  to  lose  anything;  and  if  tobacco  declined 
he  (Robbins)  could  take  it  and  work  it  up,  so  that  there  should  be  no 
loss  to  me."  Any  other  testimony  on  this  point  discloses  no  different 
agreement  between  the  parties.  Both  Miller  and  Robbins  agree  that 
Miller  was  to  control  the  tobacco,  and  it  was  to  be  sold  only  on  his 
order  or  with  his  consent.  Accordingly,  on  the  strength  of  this 
arrangement  Miller  gave  Robbins  some  money — how  much  does  not 
clearly  appear.  Miller's  whole  investment  was  over  S6,U00,  and  the 
fair  inference  is  that  but  a  small  portion  was  given  to  Robbins  belore 
any  purchases  were  made.     However,  this  makes  no  substantial  differ- 
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ce.  In  pursuance  ol  the  agreement  between  the  parlies,  Robbins 
:ended  the  sales  at  the  defendants'  warehouse  and  bought  the  tobacco 
controversy  lor  Miller,  as  he  says.  Miller  says,  "I  asked  Robbins 
buy  for  me."  Robbins  had  the  tobacco  put  on  delendants'  books  la 
iller's  nume  as  the  purchaser.  As  he  was  buying  largely,  with  the 
proper  intent  ot  concealing  trum  the  government  tbe  extent  ol  his 
msactions.  he  had  the  tobacco  put  not  only  in  his  own  name,  but  in 
E  name  ol  defendants'  clerk,  who  entered  the  snks,  and  others, 
shvery  checks  were  issued  in  the  names  of  the  purchasers  and  delivered 
Robbins,  upon  which,  when  returned  to  the  warehouse  signed  by 
e  person  in  whose  name  they  were  issued,  the  tobacco  was  paid  for. 
though  this  business  wasunilormly  a  cash  business,  these  delendauts 
lie  dealing  with  Robbins  on  credit,  under  an  agreement  that  the 
bacco  he  bought  was  to  be  held  in  pledge  until  paid  lor.  Delendants 
;re  in  utter  ignorance  of  Robbins'  arrangement  with  Miller,  as  Miller 
IS  ot  Robbins'  arrangement  with  delendants. 

The  defendants  supposed  all  these  purchases  were  by  Robbins  for 
mself,  andso  they  aided  him  in  carrying  out  his  improper  intent  by 
iking  these  sales  entries  as  they  did.  They  took  Robbins'  acceptances 
sixty  days  tor  all  the  tobacco,  of  which  tact  he  did  not  advise 
iller;  and  they  also  issued  delivtry  tickets  in  Miller's  name  and  gave 
em  to  Robbins,  together  with  invoices,  in  Miller's  name,  of  the 
tracco  in  controversy,  signed,  "Received  payment,  J.  T.  Sullivan  & 
I."     It  does  not   appear   that  any    such  receipted  invoices  were  given 

the  defendants  lor  any  other  lots  ot  tobacco  bought  by  Robbins  at 
at  time.  When  he  got  the  tickets  and  the  receipttd  invoices  he  took 
em  to  Miller,  showed  them  to  him,  and  Miller  then  paid  him  for  tbein 
cash,  and  lie  delivered  to  Miller  both  tickets  and  invoices,  explaining 
him  that  the  tobacco  could  as  well  remain  with  defendants,  on  storage, 
he  had  no  room  for  it  in  the  lactory.  Robbins  says,  in  one  place, 
'  W(/ these  tickets  and  invoices  to  Miller,  and  he  paid  him  for  them; 
it  in  another  place  he  describes  the  transaction  as  stated. 

It  appears  that  Robbins  bought  other  small  tots  of  tobacco  lor 
iller  in  the  same  way,  Miller  having  both  tickets  and  receipts  of  pay- 
ent,  and  that  Miller  resold  to  Robbins,  delivering  to  him  the  tickets, 
id  he  obtained  the  tobacco  on  them,  signing  Miller's  name  thereto, 
itb  bis  assent.  Un  these  occasions  Miller  says  he  charged  the  tobacco 
>  to  Robbins,  when  he  gave  him  these  ticktts,  under  the  belief  that 
I  was  right.  Miller,  who  lived  in  Cincinnati,  never  went  near  the 
fendants'  warehonse  in  Covinplon  for  six  months.  He  might  well 
st  easy  under  the  circumstances.  But  when  he  did  go  tor  his  tobacco, 
!  lound  the  defendants  had  sold  it  to  pay  for  Robbins'  debt,  who  had 
(he  meantime  become  insolvent,  and  the  defendants  refused  to  recog- 
ze  his  rights  at  all.  Now,  it  is  said  that  Robbins  does  not  appear 
;ll  in  those  transactions,  and,  therefore,  bis  statements  are  not  entitled 
much  weight.  But  admitting  this,  Miller's  credibility  is  confessedly 
ove  suspicion;  and  wherever  he  confirms  Robbins,  which  is  mostly 
e  case  throughout  the  testimony,  and  especially  so  rn  every  important 
ilicular,  I  think  Robbins  ought  to  be  entitled  to  beliei  in  such  state- 
cots  as  are  corroborated  at  least. 

There  is  plainly,  to  my  mind,  no  partnership  between  Robbins  and 
iller  at  all.  The  preponderance  of  the  evidence  is  clearly  this  way. 
lie  defendants  mtist  be  held  to  have  been  advised  that  this  purchase 
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for  Miller  was  a  bona  fide  ooe,  lor  they  gave  a  receipted  bill,  made  out 
in  Miller's  name,  for  it,  and  chose  deliberately  to  look  to  Robbins  lor 
their  pay.  They  are  estopped  from  now  claiming  that  Miller  mast 
bear  this  loss.  A  reference  to  the  text-books  on  this  subject  shows  that 
several  vital  elements  of  a  partnership  are  wanting.  There  was  no 
community  in  the  disposition  of  the  tobacco,  Miller  alone  was  to  dis- 
pose ol  it.  Robbins  had  no  interest  in  the  property,  but  only  in  the 
profits,  and  he  had  no  right   to  demand  or  receive  any  more. 

This  share  of  the  profits  was  merely  his  measure  of  compensation. 
If,  on  the  whole  transaction,  there  had  been  a  loss,  Miller  would  have 
been  obliged,  as  the  testimony  stands,  to  bear  it.  Ele  cuuld  not 
call  on  Robbins  to  bear  any  proportion  ot  it.  for,  as  between  them, 
Robbins  was  only  interested  in  the  profit.  There  does  not  seem  any- 
where any  intention  on  the  part  ol  either  ot  them  that  they  should  be 
partners  inter  sese.  This  must  appear  from  their  acts  and  the  circum- 
stances before  they  can  be  held  as  such.  See  Parsons  Partnership  (Al. 
of  I8t)7)  47-50,  and  the  cases  cited  there.  In  applying  these  principles 
to  the  tacts  of  this  case,  there  is  no  room  lor  doubt  in  my  mind  on  this 
question. 

If  any   relation,  then,  existed  at  all  between  Robbins  and  Miller, 
it  was  that  ot.  principal   and  agent.     I  shall  not  stop  to  discuss  any 
question  as  to  the  extent  of   Robbins'  authority   to  bin'd  his  undisclosed* 
principal,  Miller,  in  the  dealings  with  the  defendants. 

Judge  Story,  in  his  work  on  Agency,  Sec.  433,  says:  **If  a  creditor 
of  the  principal  settles  with  the  agent,  and  takes  a  note  or  other  security 
from  the  latter  lor  the  amount  due  by  the  principal,  although  as 
between  the  parties  it  is  intended  only  as  conditional  payment,  yet  if 
the  creditor  gave  a  receipt  as  if  the  money  were  actually  received,  or 
the  security  were  an  absolute  payment,  so  that  the  agent  is  thereby 
enabled  to  settle,  and  does  settle  with  the  principal,  as  if  the  debt  had 
been  actually  discharged,  and  the  princioal  would  otherwise  be  preju- 
diced, the  debt  will  be  deemed,  as  to  the  latter,  absolutely  discharged." 

And  this  upon  the  plainest  principles  ot  equity.  ''Admissions /» 
paiSs  though  made  in  good  faith,  may  yet  be  made  under  such  circum- 
stances as  to  operate  by  way  of  estoppel,  and  preclude  the  party  from 
afterward  gainsaying  them.*'     Beardsley  v.  Foot,  1*4  Ohio  St.  414. 

This  case  is  clearly  within  these  principles,  and  they  are  decisive  of 
it.  Miller  was  not  an  undisclosed  principal.  The  tobacco  was  knocked 
down  to  him,  so  entered  on  defendants*  books,  and  both  the  tickets  and 
invoices  were  made  out  in  his  name,  and  the  deiendants  are,  therelore, 
bound  at  their  peril  to  know  that  Miller  was  a  principal  and  Robbins 
his  agent,  and  they  can  not  hide  themselves  behind  an  excuse  that  they 
supposed  Robbins  was  dealing  for  himself,  which  they  themselves 
helped  to  originate.     Brown  v.  Telegraph  Co..  30  Ind.  39. 

It  is  said  that  it  Robbins  and  Miller  were  partners,  the  receipted 
invoices  would  be  open  to  explanation,  and  they  could  not  escape  the 
obligation  to  pay  for  the  tobacco.  This  conclusion  may  be  granted  if 
the  premise  is  admitted,  but  not  otherwise.  It  is  true  that  if  they  were 
partners  the  receipt  might  be  explained.  It  they  were  not  partners, 
as  between  Robbins  and  the  defendants,  it  might  be  explained.  The 
deiendants  have  acted  on  that  idea,  for  they  have  sold  this  tobacco  to 
pay  for  it,  notwithstanding  the  receipted  invoices.  But  when  these 
receipts  and  tickets  are  passed  to  Miller,  who,  upon  the  faith  ot  thenii 
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i  trusting  to  tbem,  has  undoubtedly  suffered  harm,  I  do  not  think 
;  receipts  are  open  to  explanation  atterward  on  the  part  of  the 
end  ants. 

Again,  it  is  said  that  the  transfer  to  Miller  of  the  receipted  invoices 
i  the  tickets  did  not  transler  Ihe  property  in  the  tobacco  to  him. 
is  may  be  admitted.  But  how  does  this  affect  the  case  as  pre- 
ited?  Here  were  two  innocent  parties,  though  as  to  the  delendants 
s  can  hardly  be  said.  The  defendants  put  it  m  Robbins'  power 
deceive  and  wrong  Miller,  and  of  the  two  innocent  parties  they  must 
!er,  not  Miller.  As  thi.4  case  presents  itself  to  me,  it  is  a  very 
ong  case  for  the  application  of  this  principle. 

I  think  the  judgment,  therefore,  ought  to  be  afBimed. 


DEVISE— SHELLEY'S  CASE— INTENTION.  '  <^s  c, 

[In  G«neral  Term,  April,  1871.] 

*LiLLiB  B.  Reddish  bt  al.  v.  John  W.  Carter. 

[,  berore  the  wills  act  of  1840,  deviiea  lands  to  S,  "  to  have  and  to  hold  during  his 
Datural  life,  and  to  his  heirs,  and  in  case  of  the  decease  of  S  before  maturity  and 
witboul  legal  issue."  then  remainder  over  ;     f/^id,  that  by  "  heirs,"  tbe  testal 
meant  "children;"  that  tbe  intentinn  should  overcome  an   arbitrary  rule 
law,  and  that,  disregarding  the  rule  in  Shelley's  cBie.  S  took  but  a  life  estate 


K  court  in  order  to  carry  out  the  clear 
regard  the  words  "  heirs,"  "children," 

General  term. 

This  case  is  reserved  from  special  term  upon  demurrer  to  the  peti- 
n.  which  discloses  the  following  facts: 

The  plaintiffs  are  the  children  of  Stevenson  Reddish  and  the  grand* 
ildren  of  Thomas  Reddish,  both  of  whom  are  now  deceased. 

The  defendant  derives  his  til'le  from  the  grantee  of  Stevenson 
ddisb.  and  claims  to  hold  the  lee  of  certain  real  estate. 

On  March  17,  1831.  Thomas  Reddish,  by  his  will,  devised  to  his 
1  "Stevenson  a  lot  in  Cincinnati,  situated  on  the  north  side  ol  Long- 
irlh  street,  to  have  and  to  hold  the  same  during  his  natural  life,  and 
his  heirs,  and  in  case  o'  the  decease  ot  said  Stevenson  before  his 
iturity  according  to  law.  and  witbout  lawlul  issue,  then  the  same  lot, 
well  as  all  the  real  or  oersonal  estate  whatever,  which  may  be  coming 
him  through  the  said  testator's  will,  to  be  left  to  the  surviving 
ildren  ot  my  sister  Elizabeth  Bently.  and  my  brother  John  Reddish, 
tb  of  the  town  of  Manchester.  England,  equally  to  share  them." 
her  real  estate  was  devised  to  Stevenson  Reddish  and  his  sister  Sarah 
ddish,  to  bold  in  the  same  manner,  and  by  a  similar  clause.  The 
'sonal  estate  of  the  testator  was  also  given  to  the  same  parties,  to  be 
:d  in  the  same  manner  as  was  prescribed  by  the  testator  of  his  redlty. 

Edward  Colston  and  Jordan.  Jordan  &  Williams,  in  suppott  of  the 
nnrrer : 

1.  The  words  "during  his  natural  lile  and  to  his  heirs."  taken 
ne,  will  convey  a  lee  by  force  of  the  rule  in  Shelleys'  case.  1  Fearne 
'Judgment  reversed,  32  Ohio  St  1. 
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Remainders  [149]  [193];  1  Preston  Estates  [263];  McFeeley  v.  Moore, 
5  Ohio  465;  Armstrong  v.  Zane,  12  Ohio  287;  King  v.  Beck,  12  Ohio 
390. 

2.  The  ulterior  devise,  in  default  of  issue  to  first  devisee,  does  not 
impair  the  legal  etiect  of  the  word  **heirs*'  in  the  prior  devise,  as  they 
do  not  at  all  reler  to  the  quantity  of  the  estate,  but  merely  to  its  disposi- 
tion on  the  happening  of  a  contingency,  which  has  not  yet  occurred  nor 
can  now  ever  occur.     4  Kent  Com.  214,  and  cases  cited  supra, 

3.  The  testator  must  be  considered  as  having  used  the  word 
'*heirs"  in  its  legal  import,  unless  it  appear  so  clearly  that  no  one  can 
misunderstand  that  his  intention  was  to  give  it  some  other  meaning. 
1  Fearne  Remainders  [168],  and  cases  cited;  2  Jarman  Wills  [277]  et 
seq,\  Ide  V.  Ide,  5  Mass.  600;  Mowatt  v.  Carow,  7  Pai.  Ch.  828;  Poole 
V.  Poole.  3  Bos.  &  Pul.  t>20;  Jesson  v.  Wright,  2  Bligh  66,  decided  by 
Lord  Eldon  and  Lord  Redesdale. 

All  admit  that  technical  words  are  not  nectssary  in  a  will,  but 
where  a  testator  sees  fit  to  use  such  words,  we  are  bound  to  understand 
that  he  used  them  in  their  appropriate  sense,  unless  he  himself  has 
satisfied  us  that  he  has  not  done  so.  The  principal  American  cases 
are:  Ellis  v.  Essex  Bridge,  19  Mass.  (2  Pick.)  243;  Bowers  v.  Porter, 
21  Mass.  (4  Pick.)  198;  Stevenson  v.  Evans,  10  Ohio  St.  307;  Collier 
V.  Collier,  3  Ohio  St.  369;  Niles  v.  Gray,  12  Ohio  St.  820. 

4.  The  circumstances  oi  the  devise  to  Stevenson  being  for  his  life 
does  not  show  the  intention  of  the  testator  so  clearly  as  to  prevent  the 
rule  in  Shelley's  case  from  applying.  Roe  v.  Bedford.  4  Maule  &  Sel.; 
Robinson  v.  Robinson,  2  Vesey,  Sen.,  225;  Doe  v.  Cooper,  1  East  229; 
Perrin  v.  Blake,  4  Burr.  2579;  McFeely  v.  Moore.  6  Ohio  4t)5. 

Matthews  &  Ramsey  and  Tiios.  T.  Heath,  contra: 

1.  That  the  devise  to  Stevenson  Reddish  expressly  limits  to  him 
an  estate  for  life  only,  and  that  such  appears  to  have  been  the  intention 
of  the  testator,  which  the  court  will  eflectuate  without  reference  to  any 
arbitrary  rule  of  construction..  King  v.  Bepk,  15  Ohio  559.  This  posi- 
tion does  not  exclude  the  authority,  Isut  merely  the  application  of  Smith 
V.  Berry,  8  Ohio  365;  Thompson  v.  Hoop,  b  Ohio  St.  480. 

2.  That  the  use  of  the  words  ''decease  before  maturity  wiihont 
lawful  issue"  shows  that  the  word  "heirs'*  was  used  with  the  meaning 
and  sense  of  'Mssue,*'  and  meant  children  or  descendants,  and  that  they, 
therefore,  will  be  construed  words  of  purchase  and  not  ot  limitation. 
Stevenson  v.  Evans,  10  Ohio  St.  307;  EUicombe  v.  Gompertz,  3  Myl.  & 
Cr.  127-154;  Abbott  v.  Essex  Co.,  59  U.  S.  (18  How.  )  202. 

3.  Niles  V.  Gray,  12  Ohio  St.  320,  is  clearly  to  be  distinguished, 
as  in  that  case  it  was  the  clear  intention  to  give  a  fee  simple  in  the  first 
devisee,  while  in  the  one  at  bar  the  intention  is  equally  clear  to  give 
but  a  life  estate.  The  former  simply  decides  that  the  words  **ciying 
without  issue*'  mean  issue  living  at  the  death  of  the  devisee,  and  can 
not,  therefore,  have  the  force  they  would  if  construed  to  mean  without 
issue  indefinitely.     See  Hall  v.  Priest,  t)  Gray  18. 

Storek,  J. 

A  single  question  is  presented  for  our  determination:  What  estate 
did  Stevenson  Rsddish  take  under  the  devise  Irom  his  father  ?  Was  it 
a  term  for  his  Hie  only,  fee  simple,  or  a  lee  tail  ? 


SUPERIOR  COURT.  553 

Reddish  t.  Carter,  ^ 

The  defendant  claims  to  bold  an  estate  in  fee,  while  the  plaintiffs 
ege  their  lather,  when  he  made  the  conveyance,  held  an  estate  for 
sonly. 

Where  the  intention  ol  a  testator  can  be  ascertained,  we  need  not 
ott  10  any  artificial  rule  to  limit  or  extend  a  devise. 

If  the  purpose  ot  the  testator  can  be  determined  without  violence  to 
!  language  he  has  used,  and  there  is  no  ambiguity  in  the  teims 
ployed,  it  is  our  duty  so  to  interpret  the  whole  instrument  that  we 
ill  give  effect  to  what  we  are  satisfied  was  the  object  of  the  testator 
disposing  of  bis  property. 

The  will  before  us  was  probated  in  December,  1831,  when  the  rule 
ied  upon  by  the  plaintiff  was  admitted  to  be  the  law  in  Ohio. 
;Feely  v.  Moore,  5  Ohio  4G9.  But  by  the  wills  act  of  1840,  1  Curwen 
1,  Sec.  47,  it  was  provided,  "When  lands,  tenemeals,  or  heredita- 
;nta  are  given  by  will  to  any  person  for  lile,  and  after  his  decease  to 
i  heirs  in  fee,  or  by  words  to  that  effect,  the  conveyance  shall  be  con- 
ned to  vest  an  estate  lor  lite  only  to  such  first  taken,  and  a  remainder 
fee  simole  to  his  heirs,"  This  section  was  re-enacted  in  May,  1852, 
;nrwen'l9ll.     [Sec.  5968,  Rev.  Stat] 

From  the  fact  that  our  legislature,  so  soon  after  the  decision  in 
:Feely  v.  Moore,  supra,  was  rendered,  declared  that  the  rule  in 
elley's  case  should  no  longer  be  followed  in  construing  devises,  and 
£  general  unwillingness  of  the  profession  to  adopt  it,  regarding  it  as  a 
:hnical  and  arbitrary  exposition  ol  the  law,  we  ought  not  to  apply  it 
any  case,  even  if  the  statute  had  not  been  passed,  unless  we  were 
quired  to  do  so  to  uphold  a  devise  that  would  otherwise  fail.  Whal- 
er estate  was  devised  by  the  testator  to  bis  son  became  vested  belore 
e  statute  ot  1810;  but  we  do  not  feel  bound  to  regard  it  with  any 
ire  lavor  than  we  should  il  the  decision  in  McFeely  and  Moore  was 
11  obligatory.  Iii  King  v.  Beck,  12  Ohio  390,  following  their  lormer 
inion  in  McFeely  v.  Moorci  supra,  the  Supreme  Court  held  that 
e  rule  in  Shelley's  case,  althougli  not  then  appliciibJe  to  wills  taking 
ect  since  1840,  was  in  all  other  respects  a  rule  of  property  in  Ohio; 
it  this  opinion  was  alteiward  reversed  in  King  v.  Beck,  15  Ohio  559, 
acre  it  was  held  that  the  rule  relerred  to  would  not  be  allowed  to  pre- 
il  against  the  intention  of  the  testator,  it  that  intention  could  be 
ectuated  without  creating  an  estate  forbidden  by  law. 

The  effect  of  this  decision,  we  suppo'e,  was  in  all  cases  where  the 
nitation  in  the  will  was  to  the  tirst  taker  lor  life  by  express  words,  to 
ny  the  application  of  the  rule  referred  to,  regarding  Sec.  47  ol  the 
ills  act  as  di;claratory  uf  the  law  pteviously  existing,  not  as  establish- 
g  a  new  rule,  but  reraoviQf4  all  doubt  as  to  what  the  law  really  was. 
e  may,  therefore,  conclude,  that  in  every  case  where  there  is  a  clear 
:pression  of  the  testator's  purpose  by  the  language  of  the  devise,  that 
e  devise  should  hold  tor  life  only,  that  intention  should  be  adhered  to, 
ithont  resorting  to  a  mode  of  pioceeding  purely  arbitrary  to  explain  it. 

The  learned  judge  who  decided  the  case  of  McFeely  v.  Moore,  supra. 
emed  to  regard  the  rule  with  more  veneration  for  its  antiquity  and  the 
aming  with  which  it  had  been  discussed  in  England,  without  any 
irticular  rea.son  for  its  applicability  to  our  institutions,  and  it  has  since 
et  with  no  particular  favor  witli  the  profession  in  Ohio.  The  rule 
self  has  been  abolished  by  statute  in  New  York,  Maine,  Masschusetts, 


554 


OHIO  DBCI8ION& 


Superior  Court  of  dncimiatl. 


Connecticut,  and  lUinois,  and  in  Mississippi,  New  Hampshire,  and  New 
Jersey,  it  is  applicable  only  to  grants,  and  we  think  it  should  not  be 
applied  in  this  state  to  wills  probated  belore  1840,  except  in  extreme 
cases,  where  no  other  course  can  be  followed. 

We  need  not  refer  to  the  bitter  opposition  the  rule  encountered  in 
its  early  history,  until  after  the  conflict  of  nearly  two  centuries  it  was 
finally  confirmed  in  Perrin  v.  Blake  [4  Burr,  2579].  SuflScient  is  it  for 
us  to  feel  that  it  would  never  have  originated  in  the  United  States, 
where  no  such  condition  of  things  existed  which  had  induced  the  Eng- 
lish courts  to  introduce  it  into  the  body  of  the  common  law  before  the 
revolution. 

If  we  refer  to  the  devise  of  the  testator  to  his  son,  it  vests  ibe 
devisee  by  explicit  language  with  an  estate  for  lite  and  to  his  heirs,  and 
in  case  of  the  decease  of  the  devisee  before  he  arrives  at  his  majority, 
and  without  lawtul  issue,  there  should  be  a  remainder  over  to  the 
children  ot  the  testator's  sister  and  brother. 

It  is  argued  that  the  word  ** heirs"  following  the  estate  for  life, 
there  being  no  word  preceding  it  designating  the  class  of  heirs,  must  be 
taken  to  mean  heirs  generally:  but  we  think  when  taken  in  connection 
with  the  subsequent  part  o(  the  devise,  which  gives  the  estate  for  lite 
where  the  children  ol  the  devisee  are.  named,  as  restricting  the  term 
*'heirs"  to  the  issue  ot  the  devisee,  thus  creating  an  estate  tail,  and 
vesting  a  fee  simple  in  the  children  of  the  devisee  as  first  donees  in  tail 
under  the  statute.  It  is  admitted  that  the  devisee,  the  testator's  son, 
not  only  arrived  at  full  age,  but  the  plaintiffs  are  his  children,  who 
take,  we  are  satisfied,  no  estate  from  their  lather  by  descent,  but  are 
vested  with  an  estate  by  purchase,  by  virtue  of  their  grand  father's  will. 

The  words  **heir,  heirs,  children,  and  issue,"  are  Jrequenlly 
regarded  as  convertible,  and  may  be  construed,  taking  into  considera- 
tion the  whole  will,  to  mean  either  one  or  the  other,  as  its  proper  con- 
struction may  require;  thus,  a  devise  to  heirs  may  be  interpreted  to 
mean  children  or  issue,  and  either  restricted  or  enlarged,  as  may  be  nec- 
essary to  c^rrv  out  the  purpose  of  the  testator.  Cosby  v.  Lee,  13  Re. 
282  (2  Disny  460);  King  v.  Beck,  sut>ra,  and  the  well  considered  case  of 
Bowers  v.  Porter,  21  Mass.  (4  Pick)  198,  209,  where  Chief  Justice 
Parker  reviews  the  whole  law  on  the  subject. 

Judge  Redfield  very  aptly  sa>s,  in  his  late  work  on  Wills,  Vol.2, 
p.  204,  that  the  rule  in  Shelley's  case  has  more  commonly  "led  one 
side  of  the  real  intention  of  the  devisor  than  almost  any  other;"  and  of 
a  similar  opinion  was  our  Supreme  Court,  when  they  decided  the  case 
of  King  V.  Beck,  supra,  on  a  will  probated  belore  1840,  where  they  held, 
to  use  the  language  ot  Judge  Read,  who  gave  the  opinion,  **thatthey 
had  no  disposition  to  strain  a  point  to  bring  a  case  within  the  operation 
of  the  rule  in  Shelley's  case,  a  rule,  he  said,  which  had  its  orii^in  in 
feudal  tenure,  and  was  first  adopted  to  secure  to  ttie  lord  the  profits  and 
perquisites  incident  to  inheritances,  and  as  an  afterthought,  the  additional 
reason  that  it  was  necessary  to  prevent  an  abeyance  of  the  fee.  It  i' 
at  least  an  artificial  tec  inicality,  and  just  in  proportion  as  it  lacics 
reason,  it  has  won  uoon  the  aflFections  of  the  profession;  hut  it  is  the 
duty  ot  this  court  to  conform  its  decisions,  when  we  attempt  to  walk 
by  the  light  ot  precedent  from  anotlier  country,  to  the  nature  of  our 
institutions." 
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While  we  admire  The  touching  lamentation  of  Chancellor  Kent 
jon  the  abolition  ol  the  rule  in  New  York,  we  have  no  disposition  witl 
im  to  mount  over  its  fate.     4  Kent  Com.  2t>7,   note. 

On  a  careful  consideration  of  all  the  questions  made  by  counsel,  wi 
e  all  ol  opinion  that  the  testator  intended  to  devise  a  lite  estate  onl} 
I  his  son  in  the  property  described  in  the  petiiion,  with  remainder  ovei 
I  his  grandchildren,  whether  in  lee  or  in  tail  it  is  immaterial  lor  tbf 
irposes  of  this  action,  as  in  either  case  the  plaintiff  must  recover. 

We  have  been  favored,  both  by  oral  and  written  argument,  with  i 
try  able  discussion  of  the  law  of  devises,  more  especially  on  the  propei 
)pliction  of  the  rule  in  Shelley's  case  to  the  devise  of  the  testator  t( 
is  son;  but  while  we  have  been  impressed  with  the  thorough  lesearcl 
counsel  into  the  ancient  taw,  as  expounded  by  Fearne  and  Perkins 
id  the  more  modern  adjudications  of  the  courts,  while  we  admit  the> 
ive  so  well  vindicated  the  maxim  "saiius  esi  petere  /antes,  quan 
clan  rivtUoi,"  we  are,  nevertheless,  fully  persuaded  the  rule  we  hav< 
seussed  is  not  one  ol  construction  to  which  we  ate  bound  implicitly 
I  adhere. 

On  the  whole  case,  judgment  will  be  rendered  tor  the  plaintiffs. 


SLAJTOER— WORDS  ACTIOHABLE  PER  SE.  '  c^c 

tin  General  Term,  April,  1871.] 
♦John  Murray  bt  ux.  v.  William  Murray  et  ux. 

»ay»  of  B,  a  married  woman,  "  She  is  not  a  decent  woman;  she  had  a  bastari 
child  by  her  husband  before  her  marriage,"  etc. :  Held,  on  demurrer,  that  tb< 
w.ords  were  actionable ^^r  sr,  and  no  special  damage  need  be  averred. 

Error  to  special  term. 

The  petition  and  demurrer  thereto,  whii.h  was  sustained  at  specia 
rm,  present  the  case  as  brought  up  on  writ  of  error  to  the  Judgmen 
;low. 

The  plaintiffs  complained  that  the  defendant,  Mary  Munay,  wifi 
:  William  Murray,  on  October  31,  1870,  charged  the  plaintiff's  wife 
usan  Murray,  in  the  following  words,  "She,"  meaning  the  said  Su^ai 
[nrray,  "had  a  bastard  child  by  her  husband  belore  marriage;"  tha 
she,"  meaning  the  said  Susan,  "ran  alter  him  "  meaning  the  saic 
>hn  Murray,  "in  all  the  dirty  alleys  in  town,  and  compelled  bim  t< 
larry  her  by  bringing  him  into  court." 

The  defendants  demurred,  and  after  argument  the  court  t^elow  sus 
lined  the  demurrer. 

Edwards,  lor  plaintiU. 

Mallon  &  Cofley,  contra. 
TORBK.   J. 

In  giving  a  construction  to  the  language  used  by  othe>s,  we  mus 
scertain  ihe  intention  of  thf  pirty  who  has  spoken  the  words  chargei 
3  slanderous,  and  are  permitted  to  take  every  part  of  the  conversaiioi 
'herein  the  accusation  was  made  into  account. 
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The  parties  litigant  are  females  of  the  same  name,  and,  it  may  bei 
related  to  one  another;  and  we  may  conclude,  if  the  words  are  tnily 
stated,  the  defendant  must  have  intended  to ^  injure  and  defame  the 
plaintifl. 

The  demurrer  admits  the  fact  that  the  defendant  begins  with  the 
assertion  the  plaintiff  'Ms  not  a  decent  woman,"  an  epithet  which,  in 
common  parlance,  will  scarcely  admit  of  any  other  meaning  than  that 
''she  is  not  morally  pure;'  indeed,  such  is  the  implication  that  would 
naturally  be  drawn  from  such  a  charge.  But  connected  with  the  charge 
is  that  of  having  had  an  illegitimate  child,  which  explains  what  the 
defendant  intended  by  using  the  introductory  words  thus.  We  think 
the  words  spoken  convey  clearly  the  imputation  of  such  immoral  con- 
duct as  may  well  authorize  the  recovery  ot  damages  by  the  plaintiff. 

Where,  by  the  common  law,  an  action  would  not  lie  in  favor  of  a 
female  for  similar  words  spoken  to  her  prejudice,  our  courts  have, 
nevertheless,  protected  the  party  aggrieved.  Thus  it  was  held  more 
than  half  a  century  ago,  that  to  call  a  woman  a  strumpet  was  actionable 
pes  se,  without  any  allegation  of  special  damage.  This  is  now  the 
admitted  rule  in  Ohio.     Sexton  v.  Todd,  Wright  316,  317. 

In  Watson  v.  Trask.  t)  Ohio  531,  532,  it  is  said,  *'That  any  charge 
which,  it  true,  tends  to  exclude  a  person  from  society,  the  party 
aggrieved  may  seek  redress  from  the  jury  without  alleging  or  proving 
special  damages."  And  if,  in  ordinary  cases,  such  has  been  regarded 
as  the  proper  test,  ex  fortiori  where  the  character  of  a  female  is 
impugned  by  a  statement  whicn  must  necessarily  result  in  social 
excommunication. 

So  in  Malone  v.  Stewart,  15  Ohio  3l9,  the  principle  is  fully  sus- 
tained. The  court  there  say,  **  That  wotds  spoken  of  a  female  which 
tend  to  wound  her  feelings,  bring  her  into  contempt,  and  prevent  her 
from  occupying  such  a  position  in  society  as  is  her  right  as  a  woman, 
are  actionable  in  themselves.*' 

In  Reynolds  v.  Tucker,  t)  Ohio  St.  516,  the  action  being  for  words 
spoken  of  the  plaintifi's  wife  very  similar  in  substance  to  those  charged 
in  the  case  at  bar,  the  rule  we  have  referred  to  was  again  recognized 
without  any  modification. 

It  was  said  by  Scott,  J.,  in  giving  the  opinion  of  the  court  in 
Allele  V.  Wright,  17  Ohio  St.  238.  that  "the  only  innovation  upon  the 
common  law  rule  in  cases  of  slander,  which  has  been  made  in  Ohio,  is- 
in  regard  to  the  slander  of  a  female;  words  charging  her  with  a  want 
of  chastity  are  now  actionable  in  themselv'es,  though  this  exception  has 
never  been  extended  to  the  other  sex." 

We  feel  bound  by  the  hitherto  undoubted  rule  which  has  so  long 
prevailed  in  this  state,  and  is  sanctioned  by  so  many  ludicial  decisions. 
We  are  of  opinion  the  demurrer  should  have  been  overruled,  and  an; 
entry  to  that  efiect  is  now  ordered. 
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INSOLVENCY— ATTACHMENT-REPLEVIN.  i  c^C- 

[lo  General  Term,  April,  1871] 
R.   B.   DODGHHRTY  V.   SCHLOTMAN,   ShILLITO    &  CO.,   ET  AL. 

.  On  tbelltbof  Jaimar^,  1867,  G  transferred  his  stoclc  of  drj  Koodsto  D.  On  the 
13th  of  l&nuary,  1887,'  S  &  Co.,  creditors  of  G.  attached  the  goods  as  his  prop- 
erty, upon  a  claim  of  f2,000  on  the  ground  that  G  had  disposed  of  bis  property 
with  intent  to  hinder,  delay,  and  defraud  his  creditors,  D  toolc  the  goods  in 
replevin,  giving  his  replevin  bond,  with  sureties,  in  the  snm  of  SIO.OUO.  On 
the  20th  of  May,  1869,  while  the  caase  was  pending.  S  &  Co.  filed  a  cross-peti' 
tion  setting  forth  the  insolvency  of  G  at  the  time  of  the  transfer  to  D,  and 
eiving  the  names  of  creditors  and  the  amounts  of  their  claims,  in  the  agsregate 
Il8,000,  while  the  entire  assets  of  G  were  only  (S.UOO,  and  alleging  that  the  trans- 
fer was  made  to  hinder,  delay  and  defraud  his  creditors,  and  asking,  under  sec' 
tion  17  ot  the  assignment  act,  that  the  transfer  be  declared  void,  and  that  tht 
assets  might  be  administered  by  an  assignee  lor  the  benefit  of  the  creditors 
Uotion  to  strike  out  the  cross- petition  having  been  overruled,  and  the  jnrj 
having  returned  a  verdict  for  the  defendants  against  the  validity  of  the  transler 
and  found  the  value  of  the  properly  to  be  I7,5(J0,  which,  by  decree,  was  distrib 
uled  among  the  creditors :  f/eid,  that  the  court  did  not  err  in  overruling  th« 
motion  to  strike  out  the  cross-petition;  that  the  bond  took  the  place  of  th< 
property,  and  that  the  recovery  on  the  cross -petition  was  not  limited  to  th< 
amonnt  of  the  claim  of  the  attaching  creditors,  but  covered  the  entire  value  o: 
the  property  replevied,  as  found  by  the  jury. 

.  It  is  competent  to  show  the  amount  o(  insurance  carried  on  a  stock  of  the  plain 
tiff  as  an  admission  as  to  its  value,  Oo  the  same  ground,  conversions  previou! 
to  the  issuing  of  the  policy  are  competent. 

.  It  is  error  for  the  court  in  charging  the  jury,  in  a  suit  and^r  the  assignment  BC 
to  set  aiide  a  Fale  made  to  hinder,  delay  and  defraud  creditors,  to  instruct  i 
that  such  is  a  crime  so  as  to  require  it  to  be  satisfied  beyond  a  reasonable  doubt 
Hindering,  delaying  and  defrauding  is  enough  under  See-.  17  of  the  act  to  avoi< 
the  sale,  but  it  wo-ild  not  necesiiarily  amount  to  the  "  cheating  and  defraudiug' 
or  to  the  "franduleut  Iranster  to  defeat  bis  creditors,"  which  constitutes  thi 
misdemeanor  under  Sec.  13  of  the  same  act.  passed  March  8,  1831, 

.  If  a  plaintiff  does  not  produce  a  document  in  his  possession  after  due  noiice 
secondary  evidence  of  its  contents  is  admissible.  Qiiaere,na  to  lime,  SembU 
Plaintiff  in  such  a  case  can  not  ask  for  a  new  trial  on  the  ground  that  secondar 
evidence  has  been  introduced  unless  it  is  shown  that  the  evidence  did  no 
correctly  state  the  contents  of  the  document;  otherwise,  how  is  the  part; 
prejudiced  ? 

On  January  12,  1867,  John  Shillito  &  Co.  commenced  a  suit  agains 
I.  &  J,  Gibson,  on  a  claim  ot  SI, 728.40,  and  procured  an  attachment 
in  tht-  ground  that  they  had  disposed  of  their  property,  a  stock  ol  dr 
;oods,  with  the  intent  to  delraud  their  creditors,  and  caused  it  to  bi 
evied  upon  as  the  property  ot  the  defendants. 

On  the  fourteentli  of  the  same  month,  Louis  Stix  &  Co.  commencei 
luit  againnt  the  Gibsons  for  SI, 980. 50.  and  caused  an  attacbment  t< 
>e  issued  on  the  same  ^jround. 

On  the  same  day,  viz:  January  14,  the  plaintifl,  Robett  B 
Dougherty,  commenced  a  suit  in  replevin  against  the  sheriff,  and  tool 
he  attached  goods,  claiming  them  by  virtue  of  a  purchase  made  oi 
lanuary  11.  from  the  Gibsons,  and  giving  a  replevin  bond  in  610, OOC 
nfith  sureties.  The  validity  of  the  sale  and  transfer  on  January  11 
1867,  by  the  Gibsons  to  the  plaintiS,  Dougherty,  became  the  subject  c 
nqniry  and  deci-sion  by  the  jury.     The  verdict  was  against  the  sale. 
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Prior  to  the  trial  in  the  replevin  case,  on  May  20,  1869,  the  defend- 
ants in  replevin  filed  a  cross-petition,  in  which  they  set  lorth  thatoo 
January  11,  18()7,  the  time  when  ^he  transfer  o-  the  stock  of  goods 
was  made  by  the  Gibsons  to  the  plaintiff,  they  owed  sundry  debts  to 
sundry  creditors,  naming  them,  and  describing  the  claims,  amounting  to 
$18,319.35,  while  their  property,  consisting  of  a  stock  ol  dry  goods, 
amounted  in  value  to  but  W,!)©©,  which  was  all  their  property,  and 
alleging  that  said  transfer  was  made  with  the  intent  to  hinder,  delay, 
and  defraud  defendants  and  others,  who  were  creditors  of  the  Gibsons, 
in  the  collection  ot  their  claims,  and  they  asked  that  the  transfer  might 
be  declared  by  the  court  to  have  been  made  with  the  intent  to  hinder, 
delay,  and  defraud  said  defendants  and  others,  who  were  creditors  ot 
the  Gibsons,  and  to  be  void;  that  said  defendants  might  be  appointed 
assignees  and  trustees  to  take  possession  of  said  stock,  or  that  the 
same  might  be  administered  as  in  case  ot  assignments  to  trustees  for 
the  benefit  of  creditors. 

A  motion  was  made  to  strike  this  cross- petit  ion  from  the  files^ 
which  motion  was  overruled,  and  it  was  claimed  that  the  court  erred. 

Okey,  and  Lincoln,. Smith,  Warnock  &  Stevens,  for  plaintiff. 

J.  &  R.  A.  Johnston,  and  Matthews  &  Ramsey,  lor  defendants. 

Taft,  J. 

An  important  point  made  is  upon  the  overruling  the  motion  to 
strike  out  the  cross-petition  of  the  defendants.  It  turns  upon  the  appli- 
cation of  section  17  of  the  assignment  act  as  amended  in  18(>3,  S.  &  S. 
397,  [Sec.  6344,  Rev.  Stat.]  which  provides,  *'That  all  transfers  made 
with  intent  to  hinder,  delay,  or  defraud  creditors  shall  be  declared  void 
at  the  suit  oi  any  creditor,"  and  that  after  such  transfer  shall  have 
been  declared  to  have  been  made  with  such  intent,  the  probate  court 
shall  appoint  an  assignee,  who  shall  proceed  to  administer  the  property 
lor  the  benefit  of  the  creditors,  requiring  a  publication  of  lour  weeks' 
notice  of  the  pendency  of  the  suit,  and  allowing  to  the  creditors  fifteen 
days  alter  the  expiration  ot  the  notice  for  filing  their  answers,  in  order 
to  entitle  themselves  to  a  pro  rata  distribution,  to  the  exclusion  ot 
those  creditors  who  di  not  present  their  claims  by  answer  within  the 
fifteen  days  after  the  expiration  of  the  notice.  The  cross-petition  is 
founded  on  this  act.  By  the  replevin  suit  the  plaintiff  in  replevin,  we 
think,  acquired  the  property  and  possession  of  the  goods  so  far  as  the 
parties  to  the  suit  were  concerned,  and  he  gave  his  replevin  bond,  with 
sureties,  to  take  the  place  of  the  profierty  itself.  If  he  should  fail  to 
sustain  his  right  to  the  property,  he  would  be  responsible  to  the  attach- 
ing creditors  for  the  amount  of  their  debts,  and  to  the  debtor  or  original 
owner  of  the  property  for  the  balance  after  paying  the  attaching  credit- 
ors, unless  he  had  acquired  against  the  original  owner  a  title  to  such 
balance  by  a  valid  sale. 

But  if  there  had  been  mortgagees  of  the  property  subsequent  to  the 
attaching  creditors,  but  prior  in  right  to  the  plaintiff,  by  his  action  of 
replevin  he  would  have  been  bound  to  pay  over  the  surplus  to  them, 
to  the  extent  of  their  mortgages,  if  they  asserted  their  claim  by  cross- 
petition.  Armstrong  v.  McAlpin,  18  Ohio  St.  184,  and  Morgan  v. 
Spangler,  recnetly  decided  by  the  Supreme  Court,  and  to  be  reported  in 
20  Ohio  St.  38.  Now  the  cross- petition,  in  the  present  case,  goes  upon 
the  theory  that  the  transfer  of  January  11,  1867,  was  such  that  it  inured, 
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idei  the  statute,  to  the  tienetit  ol  all  equally  who  sbouM  come  in  by 
it  and  claim  it,  and  that  the  creditors'  right  related  to  the  date  of  the 
luduleDt  transier,  acd  that  this  right  of  the  creditors  was,  therefore, 
ior  to  and  belter  than  that  ol  the  plaintilt  by  his  replevin.  By  filing 
c  cros.s-peiition  the  defeitdauts  waived  the  preference  sought  by  their 
tachments  in  tavor  ol  the  creditors  who  should  come  in  under  their 
}S3-petitiou  and  claim  the  beneht  of  the  statute,  and  an  plaintiffs  in 
e  cross-petition  they  were  lelt  with  no  other  benefit  from  the  transier 
Dougherty  than  that  of  a  firo  rala  distribution  with  the  other  credit- 
s  who  should  come  in,  Tiiey  were,  however,  enabled  to  bring  lorward 
their  cross- petition  other  claims  o£  their  own  not  included  in  the 
tachmeat.  The  jury  have  found  that  the  transfer  to  the  plaintiff  in 
plevin  was  made  with  intent  to  hinder,  delay,  or  defraud  creditors, 
d  so  falls  within  Sec.  17  of  the  assignment  law  to  which  we  have 
[err^d.  We  think  that  by  our  statute  the  bond  takes  the  place  ot  the 
operty  so  fat  as  the  original  owner  and  the  parties  to  the  replevin 
it  are  concerned.  The  undertaking  is  to  be  in  double  the  value  ot  the 
aperty  taken,  and  "to  the  eflect  that  the  plaintifT  shall  duly  prosecute 
e  action  and  pay  all  costs  and  damages  which  may  be  awarded 
ainst  him."  In  Jennings  v.  Jofanson,  17  Ohio  155,  it  was  held  "that 
e  replevin  bond  took  the  place  of  the  property  to  the  extent  ol  the 
terest  ot  the  defendant  in  replevin."  The  interest  of  the  defendants 
replevin  in  the  present  case  would,  in  the  first  instance,  -be  the 
lonnt  of  the  attachments. 

But  in  Conrad  v.  PancDst,  11  Ohio  St.  ti85,  it  was  held  that  Sec, 
of  the  act  of  April  6,  1859,  I  S.  &  C.  71c!,  in  relation  to  assignments 
insolvent  debtors,  in  no  respect  qualified  Sec.  191  [See.  5521,  Rev. 
at.]  of  the  code,  but  operated  merely  upon  the  title  of  the  property 
■eady  so  assigned  or  conveyed  affixing  to  it  the  same  title  under  the 
cumstances  as  if  expressed  in  a  written  assignment  by  the  debtors," 
d  it  was  competent  for  the  court  to  direct  execution  of  the  trust, 
le  right  ot  creditors  depended  upon  the  transfer  made  by  the  debtor, 
d  took  effect  from  the  execution  of  the  transfer,  though  the  ptoceed- 
gs  to  enforce  their  right  were  commenced  long  afterward. 

Section  17,  under  which  the  case  of  Conrad  v.  Pancost,  supra,  was 
cided,  provided  that  "all  transfers  made  with  intent  to  hinder,  delay, 
defraud  creditors,  shall  inure  to  the  equal  benetit  ol  all  creditors, " 
ind  the  probate  judge,  after  such  transfer  sha/l  have  been  declared  by 
'.eurt  of  competent  jurisdiction  to  have  been  made  with  the  intent  afore- 
id.aX.  the  application  of  any  creditor,  shall  appoint  an  assignee"  to 
minister  the  trust. 

If  that  act  bad  remained  in  force,  the  case  of  Conrad  v.  Pancost. 
bra,  would  be  an  authority  to  hold  the  property  upon  the  finding  of 
is  jury  (o  iuure  to  the  benetit  of  all  the  creditors  equally,  and  upon 
e  declaration  of  that  fact  by  a  competent  court,  the  probate  court  would 
ive  proceeded  to  administer  the  trust. 

This  Sec.  17,  as  amended  by  the  act  of  1863,  provided  that  all  such 
inslers  shall  be  declared  void  at  the  suit  of  any  creditor,  and  the  pro- 
te  judge,  after  the,  said  intent  has  been  found  by  a  competent  court, 
all  proceed  to  appoint  an  assignee  to  administer  the  fund  for  the 
oetit  of  the  creditors  as  in  other  cases  of  assignments  to  trustees, 
ovided  four  weeks'  notice  shall  be  published  by  the  plaintiff  of  the 
ndency  ol   the  action,  and  that  all  creditors  who  shall  come  in  by 
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answer  with  their  claims,  within  til  teen  days  after  the  expiration  of  the 
publication,  shall  be  entitled  to  have  distribution  to  the  exclusion  of 
all  who  do  not  so  come  in,  and  those  who  do  not  so  come  in  may  have 
equal  distribution  of  what  remains  alter  paying  in  full  those  who  have 
come  in  in  time. 

We  think  the  amended  section  gives  to  the  traudulent  transler  the 
efiect  of  an  assignment  for  the  benefit  of  the  creditors  as  effectually  as  it 
did  before  the  amendment,  and  the  proceedings  under  it  relate  to  the 
time  when  it  was  made. 

It  is  claimed  that  this  last  act  is  different  Irom  the  former,  in  that 
it  makes* void  such  transfer  only  at  the  suit  of  a  creditor \  and  that  here 
is  not  a  suit  of  any  creditor  to  make  it  void. 

We  regard  the  hling  of  a  cross-petition  by  a  creditor  setting  up  his 
claim  and  asking:  that  the  transfer  be  declared  void,  as  the  commeDce- 
ment  oi  a  suit  within  the  meaning  ot  the  statute.  The  defendants  have, 
however,  tailed  to  comply  wtih  the  requirement  that  lour  weeks'  notice 
shall  be  published,  in  order  that  creditors  might  come  in  with  their 
claims  by  answer.  Nevertheless,  we  think  that  the  notice  may  yet  be 
published,  and  alter  the  four  weeks  shall  have  elapsed  and  til  teen  days 
more,  the  distribution  may  be  made  among  the  creditors  who  shall  have 
come  in  as  the  statute  requires.  But  the  cross- petition  was  not  liable  to 
be  stricken  out,  and  the  trial  having  established  the  right  of  property, 
and  the  amount  of  the  damages,  has  given  the  court  a  basis  on  which  to 
proceed  in  the  administration  of  this  fund.  As  no  creditor  has  applied 
to  the  probate  court  for  the  appointment  of  an  assignee,  this  court  may, 
under  the  authority  ol  Conrad  v.  Pancost,  supra^  proceed  to  administer 
the  lund.  As  to  "the  manner  of  administering  the  fund,  or  the  steps  to 
be  taken,  it  is  not  necessary  that  we  should  be  more  specific.  It  is  enough 
that  we  now  declare  that  the  cross- pet  it  ion  was  properly  filed,  and  that 
the  motion  to  strike  it  out  was  properly  overruled. 

We  come,  then,  to  the  errors  assigned  at  the  trial. 

It  is  claimed  that  the  court  should  have  instructed  the  jury  that 
they  could  not  find  for  the  defendants  unless  the  evidence  satisfied  them 
beyond  a  reasonable  doubt  that  the  transler  was  made  with  intent  to 
hinder,  delay,  or  defraud  creditors,  because  it  would  be  finding  the 
plaintitt  guilty  of  a  crime.  We  think  it  would  have  been  erroneous 
to  give  the  charge  asked,  because  we  do  not  think  that  the  hindering, 
or  delaying,  or  delrauding  ol  creditors,  which  would  be  sufficient  to 
justify  a  court  in  declaring  a  transfer  void  under  Sec.  17,  would  nec- 
essarily amount  to  the  ''cheating  and  defrauding^'*  or  to  *'the  fraudulent 
transfer  to  deleat  his  creditors,"  which  constitutes  the  misdemeanor 
under  Sec.  12  of  the  act  lor  the  punishment  ol  certain  offenses  therein 
named,  passed  March  8,  1831  [3  Chase  1731 ;  See  Sec.  7076,  Rev,  Stat.]. 
It  is  impossible  for  us  to  decide  that  the  one  is  the  same  with  the  other, 
and  a  verdict  in  this  case  would  not  be  evidence  that  the  offense  defined 
in  said  Sec.  12  had  been  committed.  We  think  the  ruling  of  the  court 
was  right. 

Objection  is  urged  that  the  appraisement  made  for  the  purpose  ol 
the  replevin  bond,  was  ruled  out  wheri  offered  by  the  plaintiff.  There  was 
other  and  better  evidence,  and  while  we  might  not  have  been  willing  to 
reverse  the  judgment,  it  the  evidence  had  been  received,  we  do  not  think 
the  plaintiff  was  prejudiced  by  its  exclusion. 
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An  objection  is  also  urged  against  the  verdict,  because  the  court 
emitted  the  amount  ot  the  insurance  procured  and  kept  on  the  stoclc 
'  the  plaintiff,  to  be  given  in  evidence.  This  seems  to  have  been  an 
t  on  the  part  of  the  plaintiff  in  the  nature  ot  an  admission,  and,  as 
ch,  it  appears  to  us  to  have  been  competent. 

It  is  also  claimed  that  parol  evidence  was  permitted  to  prove  the 
lount  of  the  insurance,  when  the  polir^y  was  the  best  evidence.  But 
e  policy  was  in  the  hands  of  the  plaintiff,  and  notice  was  given  him 
produce  it,  which  he  did  not  do.  Plaiutilt's  counsel  complain  that 
e  policy  was  iu  Louisville,  and  the  notice  was  too  short  for  the  plain- 
I  to  get  it  before  the  testimony  was  allowed  to  be  given.  But  the 
stimony  related  merely  to  the  amount  insured,  and  the  policy  was  ia 
e  hands  ol  the  plaintiff,  and  it  does  not  appear  that  thf'  testimony  was 
It  correct,  which  could  have  been  made  to  appear  on  motion  for  a  new 
ial,  if  such  hao  been  the  case,  by  the  production  of  the  policies.  It  ia 
lite  clear  to  as  that  the  plaiotiS  has  not  been  prejudiced  by  this  testi- 
ony  being  admitted  instead  of  the  policy.  Besiides,  we  regard  the 
itice  under  the  circumstances  as  sufficient  to  warrant  the  admission  of 
condary  evidence. 

\3  to  conversations  preceding  the  issuing  of  the  policy,  they  were 
mpetent,  not  to  prove  a  contract  of  insurance,  but  to  prove  admissions 
the  plaintiff  as  to  the  value  of  the  property.  And  the  same  principle 
iplies  to  declarations  made  by  the  Gibsons  in  presence  of  the  plaintiff, 
id  not  denied. 

As  to  the  judgment  on  the  verdict,  however,  we  think  it  should  be 
odified  so  as  to  make  it  accord  with  the  views  we  have  expressed,  in 
der  that  it  may  be  administered  under  Sec.  17.  of  the  assignment  act, 
amended  in  1863, 
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Thb  Cincinnati  Chronicle  Co.  v.  The  White  Line  Central 
Transit  Co. 

here  the  plaintiff  was  about  to  commence  the  publiahing  of  a  newspaper  in  Cin^ 
cinnati,  and  naa  waiting  for  the  machinery  to  arrive  from  New  York,  where  i 
had  been  purchased,  and  the  carriers  had  been  notified  of  tbeee  facts  when  thej 
conlracled  to  carry  the  machinery  to  Cincinnati  in  four  days,  and  a  part  of  Ihi 
machinery  was  loat ;  ffe'd,  that  the  carrier  was  liable  for  the  direct  and  necei 
sary  consequencea,  including  wages  of  men,  who  were  idle  for  want  of  thi 
machinery  after  the  time  when  it  was  to  have  been  delivered,  and  the  cost  o 
efforts  made  to  recover  the  machinery,  as  well  as  the  cost  ot  replacing  tba 
which  was  lost,  and  which  could  only  be  replaced  by  ordering  it  from  thi 
maaufactory  in  New  York. 

The  original  complaint  in  this  case  was  that  the  defendant,  thi 
^hile  Line  Central  Transit  Company,  having  received  and  undertaker 
I  transport  lor  the  plaintiff  below  forty-one  boxes  and  packages,  con 
lining  the  machinery  composing  the  printing  press  ot  the  plaictiff 
iled'  to  deliver  one  box  of  the  machinery  lor  so  long  a  time  that  thi 
laintiff  was  compelled  to  procure  other  machinery,  and  suffered  dam 
?e  by  delay  in  consequence  of  keeping  a  large  force  of  operative 
36    Ois 
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unemployed  during  the  time  ol    the  delay.     The   answer   denies  the 
failure  to  deliver  the  one  box. 

The  case  was  submitted  to  the  court  at  special  term,  and  the  judge 
found  for  the  plaintifE  S767.93  as  damages,  and  a  motion  for  new  trial 
was  overruled. 

Stallo  &  Kittredge,  lor  plaintiti. 

Wright  &  Throop,  for  defendant. 

Tapt,  J. 

It  is  claimed  that  the  judge  proceeded  on  an  erroneous  principle  in 
assessing  the  damages.  There  seems  to  be  no  doubt  of  the  long  delay 
in  delivering  at  Cincinnati  the  one  box  of  machinery,  and  it  is  pretty 
clear  that  the  Chronicle  Company  were  injured  by  the  delay  in  the  way 
stated  in  its  petition.  But  it  is  plaimed  that  the  value  of  the  machinery 
in  the  box  was  but  S140,  while  the  damage  for  delay  in  delivering  it  was 
9767.93,  and  that  such  damages  for  violating  the  contract  of  transporting 
and  delivering  the  property  at  Cincinnati  could  not  have  been  contem- 
plated at  the  time  the  contract  ol  transportation  was  made;  and  that 
notice  was  not  given  that  the  plaintifi  was  liable  to  the  loss  b>  delay, 
which  it  is  now  claimed  it  sustained.  One  witness,  Mr.  Birtwhistle, 
testified  jhat  the  machinery  contained  in  the  box  lost  could  not  he  re- 
placed for  less  than  $1,000.  , 

Mr.  Armstrong,  the  agent  of  the  plaintiff,  who  made  the  purchase 
of  the  machinery  and  also  the  contract  of  transportation,  intormed  the 
company's  agent  at  the  time  of  the  contrtact  that  it  was  machinery  for 
printing  a  newspaper;  that  the  plaintitl  was  ready  to  commence  its  pub- 
lication, and  that  delay  would  be  every  injurious;  and  that  the  carrier 
company  agreed  to  carry  the  goods  to  their  destination,  Cincinnati,  in 
four  days.  This  witness  stated  that  he  found  that  he  could  ship  tbe 
machinery  by  another  line,  which  would  agree  to  take  it  to  Cincinnati 
in  five  days;  but  that  he  preferred  this  defendant's  line  because  it  would 
undertake  to  carry  the  machinery  in  four  instead  of  five  days,  and  be 
informed  the  defendant's  agent  of  that  circumstance.  The  lost  machin- 
ery was  afterward  found  and  returned,  and  arrived  at  Cincinnati  on  the 
same  day  with  the  new  machinery  which  was  ordered  after  the  loss 
was  discovered.  But  as  the  procurement  ol  the  new  machinery  was 
made  necessary  by  the  loss  of  the  box,  and  the  lost  machinery  was  of 
no  use  to  the  plaintiff  when  it  came,  and  could  not  be  disposed  of,  the 
damage  was  nearly  the  same  as  if  the  loss  had  been  absolute.  Now,  it 
is  claimed  that  the  court  erred  in  allowing  the  wages  of  the  men  while 
they  could  not  work  for  waiit  of  this  lost  machinery.  From  the  nature 
of  the  business  of  the  plaintiff,  the  employes  could  not  be  discharged 
so  as  to  stop  their  wages  without  greater  damage  than  the  loss  ot  their 
wages  while  procuring  the  lost  machinery.  It  is  also  claimed  that  no 
notice  was  given  to  the  carrier  that  such  machinery  could  not  be  obtained 
at  Cincinnati.  It  seems  to  us  that  the  notice  was  sufficient  in  this  case 
to  warn  the  carrier  of  the  consequences  of  a  failure  to  keep  their  con- 
tract of  transportation,  and  that  the  court  was  right  in  allowing  it  to  tbe 
extent  to  which  it  appears  to  have  been  allowed.  One  hundred  dollars 
was  charged,  and  probably  was  allowed,  for  cost  of  men  employed  to 
find  the  lost  box,  and  950  for  expense  of  telegraphing.  These  seem  to 
have  been  necessary  expenses  to  avoid  the  more  serious  charge  of  neg- 
ligence. 
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We  cao  not  say  that  the  judge  committed  error  in  allowing  these 

We  are  satisfied  that  where,  in  a  case  ol  this  sort,  a  carrier  was 
iformed,  as  it  was  here,  that  the  publishers  were  waiting  lor  the 
achinery  to  be  transported  from  New  York,  and  were  ready  to  com- 
ence  the  publication,  the  notice  was  sufficient  to  make  the  cairiers 
ible  to  such  necessary  and  direct  consequential  damages  as  those 
bich  the  judge  seems  to  have  a^llowed  in  the  present  case. 

This  we  hold  as  matter  of  law.  On  ihe  question  whether  the  judge 
as  correct  and  judicious  in  his  estimate  ot  these  items,  we  do  not  find 
:a.son  to  iaterfere. 

On  the  whole  case,  we  conclude  to  afirm  the  judgment. 


AWTEHDPTIAL  CONTRACT— DOWER— EQUITY. 

|In  Geiieral  Term,  April,  1871.] 
*E.  G.  Garrison  v,  W.  A.  Grogan  et  al. 


1  ante-iiuptiiil  contract,  by  which  the  wife  la  to  receive  lesa  than  the  value  o(  het 
dower  interest  in  the  estate  of  her  busbaud,  must  be  reasouable  as  cnnipared 
with  the  test  of  his  estate  and  in  respect  ot  ihe  circumstances  of  the 
parties  to  the  contract,  i a  order  to  be  enforced  by  a  court  of  equity.  Where 
t^e  husband  owned  a  lot  of  ground  thirty-five  feet  in  front  on'Tifth  street  in 
Cincinnati,  and  by  an  ante-nuptial  agreeDieut  settled  upon  bis  wife,  in  lieu  ol 
dower,  a  life  estate  in  one-third  of  len  feet  only  of  said  lot,  and  where  the  per- 
sonal estate  was  found  to  be  only  S74.00,  such  agreement  was  held,  not  to  be  rea- 
sonable, and  the  court  wonld  not  enforce  it,  by  preventing  the  widow  from 
having  dower  assigned  in  the  thirty-five  feet  of  ground. 

Swormstedt,  for  plaintiff. 

Goodman  &  Siorer,  lor  defendant. 
AFT,   J. 

This  was  a  petition  for  dower  filed  by  Emma  Garrison,  as  widow  ol 
'm.  Grogan,  deceased,  making  Wm.  H.  Grogan,  only  son  and  heir  of 
:r  husband,  and  John  Parker,  the  administrator  of  his  estate,  parties 
^lendant.  The  Fuit  is  by  her  next  Iriend,  Edward  L.  Patris,  she  being 
married  woman. 

The  answer  of  Wm.  H.  Grogan,  by  his  guardian,  avers  that  the 
■litioner,  who  was  the  second  wife  of  his  father,  Wm.  Grogan.  entered 
to  an  antenuptial  agreement,  by  which  she  accepted  as  her  jointure, 
.  lieu  of  dower,  a  lot  of  land  in  the  answer  described,  which  was,  by  the 
^reement,  to  be  in  full  ot  her  right  in  the  estate  of  the  deceased, 
iless  he  should  make  further  provision  by  his  will;  and  that  by  his 
ill  he  gave  her  all  his  personalty,  and  gave  his  son,  the  defendant,  all 
le  rest  ol  his  estate  except  what  was  settled  upon  the  petitioner  by  the 
itenuptial  agreement. 

That  after  his  lather's  decease,  the  petitioner  declined  to  accept  the 
Kjnest  under  the  will,  but  did  receive,  under  the  order  ot  the  court,  all 
le  personal  estate,  which  was  but  t74. 
'Judgment  afBrmed,  27  Ohio  St.  50. 
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To  this  answer  the  plaintiff  demurs.  Reference  is  made  by  the 
plaintiff's  counsel  to  the  case  of  Stilley  v.  Folger,  14  Ohio  610,  in  which 
the  suit  was  lor  dower,  and  the  delense  set  up  was  an  antenuptial  agree- 
ment giving  the  wife  S600,  in  lieu  and  bar  of  dower. 

It  was  held  ''that  a  reasonable  antenuptial  agreement  would  bar  the 
wife*s  dower,  though  its  terms  were  not  such  as  to  constitute  a  good 
legal  jointure/' and  that  inasmuch  as  there  was  no 'showing  that  the 
agreement  was  not  reasonable  under  all  the  circumstances,  the  agree- 
ment was  held  to  be  a  bar.  The  court  says,  ** There  is  not,  however, 
with  the  proofs,  anything  satisfactory  to  show  the  value  of  the  real  estate 
of  the  husband,  or  of  which  he  died  seized;  and  without  such  evidence, 
no  such  deductign  can  be  legitimately  drawn,"  and  dismissed  the  bill. 

In  the  present  case,  the  antenuptial  agreement  was  not  a  legal 
jointure,  and  is  to  be  sustained,  if  at  all,  as  an  equitable  bar  to  the  right 
of  the  widow  to  claim  dower. 

In  Murphy  v.  Murphy,  12  Ohio  St.  407,  417,  the  court  said,  ''That 
it  might,  therefore,  be  well  doubted  whether  the  bare  contract  itselt 
although  fair  and  reasonable  in  its  terms,  and  dona  fide^  entered  into  by 
the  parties,  could,  unless  within  the  statutory  provision,  constitute  a 
defense  to  a  claim  for  dower  at  common  law,  or  by  writ  of  dower  on  the 
X>art  of  a  widow.  Indeed,  it  might  be  doubted  whether  the  contract 
so  made  and  entered  into  by  the  parties  prior  to  the  marriage,  although 
valid  as  an  antenuptial  contract,  would,  in  law  or  equity,  constituted 
bar  to  the  plaintitl*s  right  to  dower  in  the  land."  Section  4  seems  to 
embrace  precisely  such  a  case  in  the  provision,  "That  when  any  con- 
veyance, intended  to  be  in  lieu  of  dower,  shall,  through  any  defect,  fail  to 
be  a  legal  to  bar  thereto,  and  the  widow,  availing  herself  of  such  detect, 
shall  demand  her  dower,  the  estate  and  interest  so  conveyed  to  said 
widow  shall  thereupon  cease  and  determine."  )^ut  in  that  case,  the 
plaintiff  had  received  the  property  intended  by  the  antenuptial  agree- 
ment to  be  in  lieu  of  dower,  and  accepted  the  provisions  ot  the  will  in 
her  favor,  which  were  predicated  upon  the  performance  of  the  agree- 
ment on  both  sides,  and  to  allow  her  to  have  dower  also  would  have 
been  inequitable  and  unjust  to  the  heirs. 

In  the  present  case,  it  seems  that  the  plaintiff  has  not  taken  dower 
tinder  the  agreement,  nor  received  the  bequest  under  the  will.  From 
the  petition  it  appears  that  the  deceased  was  the  owner  of  a  lot  of 
ground  in  the  city  ,  35  feet  in  Iront  by  116  feet  in  depth,  and  the  agree- 
ment gave  to  the  petitioner  a  life  estate  in  one  undivided  third  of  tea 
feet  of  said  lot,  making  3J  feet.  And  the  personalty  which  she  would 
have  received  under  the  will,  and  which  she  did  receive  from  the  court, 
was  but  $74.00, 

The  court  at  special  term  held  that  this  was  not  a  reasonable  agree- 
ment. It  allowed  the  widow  less  than  a  third  part  of  what  the  law 
would  have  given  her.  The  judge  regarded  it  as  inequitable  to  enforce 
such  an  agreement. 

We  should  have  been  better  satisfied  with  the  plaintifl's  petition  if 
it  had  stated  more  specifically  the  circumstances  of  the  deceased  as  to 
his  indebtedness  or  otherwise,  and  the  value  ot  the  property.  We  do 
not  regard  it  as  essential  to  a  settlement  by  an  antenuptial  agreement 
that  it  should  give  the  wile  as  much  as  the  law  would  give  her.  A 
case  might  exist  in  which  it  would  be  reasonably  less. 
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In  the  present  case,  however,  there  does  not  appear  to  be  any  good 
eason  why  the  wite  should  not  have  her  dower  in  this  small  estate, 
r  its  equivalent,  and  we  have  concluded  to  affirm  the  judgment  at 
pecial  term. 


STOCK  BROKERAGE— COHTRACT— LIABILITY.         '  c^o 

fin  General  Term,  April,  1871.] 

HOLLINGSHBAD  V.  L.  A.  GRBBN  &  Co. 

lie  defendants  were  stock  brokers,  ajid  had  atonej  belonging  to  the  plaintiff  tc 
the  amouiit  of  $1,600,  on  deposit  as  a  margin  on  purchases  and  sales  of  stock 
made  and  to  be  mude  under  a  contract  between  the  delendants  and  plaintiff 
The  plaintiff  gave  an  order  to  the  defendants  to  sell  his  Pittsburg,  Fort  Wajnt 
and  Chicago  Railroad  Company  stock,  and  two  hundred  shares  ol  Erie  stock, 
which  was  one  hundred  more  than  he  then  had  on  baud.  This  order  was  not 
obejed,  but  a  large  amount  of  Brie  slock  was  purchased  contrary  to  the  plain- 
tiff's order.  If  the  order  of  the  plaintiff  had  been  obeyed,  the  amount  on  de- 
posit would  have  been  increased  to  S2,100.  while  the  course  taken  resulted  in  ■ 
loss.  The  plaintiff  called  for  his  money,  and  was  told  by  the  defendants  that  ii 
he  would  let  it  remain  they  would  work  the  account,  and  would  repay  htm  all  bit 
monef,  viz.:  the  82,100,  acknowledging  their  obligation  to  refund  it.  The  d(> 
fendanta  continued  to  speculate  on  the  fund,  and  lost  it  all  and  more:  //eld 
that  the  defendants  worked  the  account  at  their  own  risk,  and  were  bound  t< 
refund  to  the  plaintiff  the  f  1,600  which  he  had  when  be  gave  the  order  wbicl 
was  disobeyed,  and  the  additional  tSOO  which  he  would  have  had  if  his  ordei 
bad  been  otwyed. 

In  general  term  on  error. 

Matthews  &  Ramsey,  for  plaintifi. 

Hoadly  &  Johnson,  for  defendants. 
rAPT.  J. 

The  original  suit  in  this  case  was  brought  to  recover  $2,100  ol 
aoney  in  the  hands  of  the  delendants  as  siock  brokers,  left  as  a  margii 
m  certain  railroad  stocks  purchased  and  held  by  the  defendants  lor  thi 
ilaintifl. 

From  the  bill  o)  exceptions,  it  appears  that  the  plaintiff  depositee 
11,000  in  money,  which  amount  was  increased  by  certain  purchases  and 
ales  till  the  plaintiff  had  about  SI, 600  on  deposit,  as  margin  on  e 
|uaDtit>  of  Pittsburg,  Fort  Wayne  &  Chicago  Railroad  Company  stock 
md  Erie  Railroad  stock. 

On  July  20,  1868,  the  plaintiH  ordered  the  sale  of  bis  stock,  and  o! 
)ne  hundred  shares  of  the  Erie  short  (that  is,  his  order  was  to  sell  oD« 
inndred  shares  more  than  he  then  had)  which  order  was  disobeyed  bj 
:he  defendants,  and  a  loss  was  sustained  thereby.  If  the  order  had  beei 
)beyed,  the  amount  on  deposit  would  have  been  increased  to  f2,100. 

Finding  that  a  loss  had  been  caused  by  this  disobedience  of  orders 
he  delendants  told  the  plaintif!  to  give  himself  no  trouble  about  it 
hey  would  work  it  out  and  replace  the  money,  viz:  the  $2,100 
tcknowledging  the  indebtedness. 

We  think  Irom  the  evidence  that  they  assumed  the  responslbilit] 
)[  the  loss,  and  for  the  further  operations,  or,  as  they  call  it,  "the  work 
Dg  of  the  account."     When  he  called   for  payment  ol   the  amount  ti 
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which,  by  his  contract  with  them,  he  was  entitled,  they  requested  him 
to  let  it  remain,  and  they  would  make  the  amount  good  to  him;  in 
other  words,  would  pay  him  the  money.  The  weight  of  the  evidence 
is  to  that  effect.  That  was  their  duty,  and  they  could  not  undertake 
less  than  that  with  the  expectation  of  satisfying  their  customer,  who 
:seems  to  have  understood  his  rights  too  well  to  waive  them. 

It  was  claimed  by  the  counsel  for  the  defendants  that  after  the  loss 
hy  the  disobedience  ot  the  order  to  sell,  a  second  contract  was  made,  by 
which  the  account  was  to  be  worked  out  at  the  risk  of  the  plaintiff,  and 
that  this  contract  waived  the  loss  on  the  former,  and  that  the  plaintiff 
thereby  assumed  the  risk  of  the  second  working  of  the  account.  The 
judge  at  special  term  could  not  so  hold,  and  found  for  the  plaintifi  the 
amount  of  his  fund,  including  both  that  which  the  plaintiff  had  on 
^deposit  before  the  order  to  sell  the  Erie  stock,  and  th^  additional  snm 
which  he  would  have  had  on  deposit  it  his  order  had  been    obeyed. 

We  regard  the  finding  of  the  judge  correct  on  this  point,  nor  do 
we  find  any  ground  on  which  to  interfere  wth  the  judgment  at  special 
term. 


lo^c.     CLOSE  CORPORATION— CERTIFICATE— INTEREST. 

807 

[In  General  Term,  April,  1871.] 

*E.  C.  Bryant  et  al.  v.  The  Ohio  Coli<kge  of  Dental  Surgery 

< 

1.  Where  a  close  corporation,  created  by   special   act  of  the  legislatnre,  which 

provides'  for  no  issue  of  stock,  for  the  purpose  of  an  endowment  obtained 
moneys  and  issued  the  following  certificate  :  *'  Ohio  College  of  Dental  Surg- 
ery.  This  may  certify  that  Dr.  A.  J.  Reeves  is  entitled  to  one  share  of  the  raid 
estate  property  of  the  college,  drawing  an  interest  of  six  per  cent.,  and  trans- 
ferable only  in  accordance  with  the  constitution  of  the  college  association : " 
//eldf  that  the  said  certificate  is  a  measure  of  the  holder's  interest  in  the  cor- 
porate property,  and  is  a  contract  with  thq  holder  to  pay  a  certain  rate  of 
interest  upon  the  said  share  so  long  as  the  corporation  carries  out  the  purposes 
of  its  creation. 

2.  Where  no  time  is  mentioned  for  paying  the  interest:    Held^  that  it  is  payable  in 

a  reasonable  time. 

Reserved  to  general  term. 

DeCamp,  and  Matthews  &  Ramsey,  for  plaintifls. 

King,  Thompson  &  Avery,  for  defendant. 

Hagans,  J. 

This  case,  which  was  before  us  last  October  term,  now  stands  on  a 
second  amended  petition,  with  two  causes  ot  action  stated.  To  the  first 
of  these  a  demurrer  is  interposed,  and  a  motion  to  strike  out  the  second, 
and  both  are  reserved  here  lor  determination. 

The  plaintiffs  sue  as  the  administrators  of  Dr.  A.  J.  Reeves,  upon  a 
certificate,  of  which  the  following  is  a  copy: 

**Ohio  College  of  Dental  Surgery. 
•*This  may  certify  that  Dr.  A.  J.  Reeves  is  entitled  to  one  share  ot 
the  real  estate  property  of  the  college,  drawing  an  interest  ot  six  per 

*  See  ante,  67. 
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int.,  and  transferable  only  in  accordance  with  the  constitution  of  the 
allege  association.     Shares  SIUO  each. 

"Chas.  Bonsali,,  bt  ai,„ 

"Trustees. 

"CisciNNATi,  Febraary  20,  1854." 

The  defendant  is  a  corporation!  The  plaintiffs  allege,  in  the  first 
inse  oi  action,  that  their  intestate  paid  the  delendant  said  money, 
hereupon  the  detendaot.  by  said  trustees,  made  and  dehvered  said 
atificate.  The  petition  describes  the  real  estate  referred  to  in  the 
:rtificate,  being  the  property  on  which  the  college  building  stands, 
a  the  west  side  of  College  stieet,  between  Sixth  and  Seventh  streets, 
incinnati.  and  alleges  that  said  real  estate  was  held  by  said  trustees 
od  certain  other  persons  at  the  date  ol  tbe  certilicate,  under  a  bond  foi 
tie,  and  that  in  May  ,1854,  conveyance  thereof  was  made  to  said  trus- 
ses for  the  use  ol  the  corporation  and  of  tbe  several  persons  who  had 
Ivaiiced  money  to  it  to  be  used  in  the  purchase  and  improvement  ol 
le  premises,  and  to  secnre  the  payment  ot  the  interest  to  accrue  on  said 
irtificate,  and  others  ol  like  nature  issued  to  other  persons.  They 
liege  that  no  interest  has  been  paid  to  tbem.  and  that  there  is  due  on 
le  certificate  interest  from  February  20,  1854,  and  ask  for  judgment 
lerelor. 

This  corporation  was  created  by  special  act  of  the  legislature  ol 
ihio,  January  21,  1845,  which  provides  for  no  stock  or  stockholders  a; 
ich,  but  is  by  the  act  made  what  is  popularly  known  as  a  close  corpora- 
on,  its  board  of  trustees  being  self -perpetuating.  Its  by-laws  and 
Iber  reguliitions  are  not  pleaded,  and  we  may  conclude  there  is  nothing 
1  tbem  inconsistent  with  the  charter.  It  has  the  power  to  sue  and  be 
led,  acquire,  hold,  and  convey  property  for  the  endowment  of  said 
allege,  to  co.itract  and  be  contracted  with,  etc.  See  Local  I^ws  of 
»hio.  vol.  43,  page  32. 

It  is  fair  to  infer,  from  the  allegations  of  the  petition,  that  thf 
loney  paid  to  the  trustees  named  was  to  constitute  a  fund  lor  buildings 
Dd  improvements  for  the  use  uf  the  corporation  and  to  enable  it  to  carry 
at  the  purposes  of  its  creation,  and  with  no  expectation  or  purpose  ol 
:s  ever  being  repaid  so  long  as  those  purposes  were  subserved.  But  il 
ras  expected  that  profit  would  be  made  by  the  establishment  and 
peration  of  the  college,  and  the  corporation  was  willing,  therefore,  in 
rder  to  establish  and  operate  the  college,  and  to  get  the  necessary  mean: 
1  do  so,  and  as  an  inducements  to  its  friends  to  make  contributions,  to 
ay  them  interest  on  the  suras  they  might  advance,  and  to  pledge  to 
ach  person,  possibly  in  an  unaulborizing  and  insufficient  form,  what  i: 
ailed  the  "shares  in  the  real  estate  property  of  the  college."  These 
shares"  merely  measured  the  extent  of  the  contributions  made  by  each 
□d  all,  but  entitled  those  who  held  the  certificates  of  shares  to  none 
f  tbe  rights  and  powers  ot  share  or  stockholders  as  such,  so  far  as  i! 
bown.  For  this  is  not  a  stock  company,  and  has  none  ol  the  usua! 
ratures  of  such  a  corporation ;  but  by  the  charter  it  had  the  right  tc 
lake  contracts,  such  as  obviously  promoted  its  purposes  and  beneficially 
erved  to  accomplish  its  objects.  We  see  no  reason  why  it  might  noi 
lake  and  be  bound  by  such  a  contract,  as  set  out  in  the  certificate  suec 
n.  It  is  an  obligation  or  promise  to  pay,. not  the  principal  sum  (foi 
hat  the  contributor  was  willing  to  hazard  in  the  enterprise  so  long  ai 
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it  was  carried  on)  but  to  pay  the  interest  on  the  principal  sum, 
absolutely  and  unconditionally,  for  that  the  contributor  demanded  as 
the  price  of  his  assistance  to  the  corporation.  There  is  no  allegation 
that  the  corporation  has  failed  oi  its  purpose. 

The  certificate  is  not  stock,  but  it  is  a  contract  to  pay  interest  on 
9100  trom  its  date,  leaving,  as  it  seems,  the  principal  sum  by  way  of 
endowment,  or  as  the  measure  of  *the  holder*s  interest  in  the  corporate 
property,  in  tlie  nature  of  a  security,  ii  the  corporation  should  tail  of 
its  purpose,  as  ^ell  as  the  foundation  and  extent  of  the  obligation 
entered  into  on  its  part. 

But  it  is  said  tbat  no  time  is  fixed  for  the  payment  of  the  principal 
and  that  the  interest  is  not  payable  until  the  principal  is  due.  Upon 
this  construction,  the  interest  would  never  be  payable  so  long  as  the 
corporation  was  in  existence  and  carried  out  its  purpose.  Even  though 
it  might  be  fully  able  to  pay,  the  contract  to  pay  could  not  te  enforced, 
though  possibly  that  condition  makes  no  difference.  But  here  there  is 
no  express  contract  to  pay  the  principal  at  all,  but  to  pay  the  interest 
on  an  admitted  sum  in  the  use  ol  the  defendant,  from  which  sum  it 
reaps  all  the  advantages  of  that  use.  And  it  must  be  held,  having 
contracted  absoluteb'  to  pay  the  interest  the  defendant  meant  to  be 
bound  by  it.  And  we  must  further  hold  that  by  this  contract  the  pay- 
ment oi  the  interest  was  not  to  be  indefinitely  postponed. 

We  are  rather  disposed  to  consider  the  interest  named  in  the'cer- 
tificate  not  as  interest  strictly,  and  that,  as  any  other  debt  where  the 
instrument  creating  it  is  indefinite  as  to  the  time  of  payment,  it  is  pay- 
able in  a  reasonable  time. 

The  demurrer  must  be  overruled,  with  leave  to  answer. 

The  second  cause  of  action  sets  forth  that  the  plaintifls  are*the 
heirs  at  law  of  Dr.  Reeves,  and  as  such  entitled  to  share  in  said  real 
estate;  and  as  they  are  not  advised  who  the  other  shareholders  are, 
they  ask  that  the  defendant  disclose  them,  and  pray  the  appointment  of 
a  trustee,  the  ascertainment  of  all  the  interests,  a  judgment  for  the 
interest,  a  sale  and  a  distribution  of  the  proceeds  accordingly.. 

The  statement  of  this  cause  of  action  shows  the  propriety  ot  the 
motion. 

Motion  granted,  and  cause  remanded  lor  further  proceedings. 


1  CSC.  FOREIGN  CORPORATION— SUMMONS— CODE. 

[In  General  Term,  April,  1871.] 

*rHE  Wheeling,   Parkersburg  &  Cincinnati  Transportation 

Co.  V.  The  Baltimore  &  Ohio  Ry.  Co. 

Where  summons  was  issued  against  a  foreign  corporation  and  the  return  of  the 
sherifif  was  as  follows:  "  Served  the  within  named,  the  Baltimore  &  Ohio  Rail- 
road Company,  by  delivering  a  true  copy  hereof  to  H,  P.  Heckert.  the  general 
freight  agent  of  said  company,  personally,  at  the  usual  business  office  of  aaid 
company,  no  other  chief  officer  being  present :  "  Held^  that  the  amendment  to 
section  66  of  the  code  does  not  repeal  section  68,  and  that  under  section  68  this 
service  is  sufficient. 

.  *  Judgment  affirmed,  32  Ohio  St.  135. 
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Transportation  Co.  v.  Railway  Co. 


In  general  term  on  etror. 

S.  &  S.  R.  Matthews,  lor  plaintiff. 

Hoadly  &  Johnson,  for  delendant. 

IGANS,   J. 

These  are  two  foreign  corporations,  and  the  cause  ot  action  arose 
t  of  this  state.  The  suit  is  tor  damages  done  to  the  steamer 
Ubecca."  It  is  alleged  that  the  defendant  was  coustiucting  a  lail- 
id  bridge  across  the  Ohio  river  at  Parkeisburg,  and  lor  that  purpose 
ed  a  barge,  which,  on  the  night  of  December  7,  1869,  was  unlawfully 
d  negligently  lelt  tied  to  one  of  the  stone  piers  of  said  bridge,  swinging 

said  liver,  in  the  course  vessels  usually  take  in  ascending  and 
scending,  without  lights  or  watch  on  the  barge.  By  reason  of  which 
E  "Rebecca,"  without  her  lault  or  negligence,  ran  upon  the  said 
rge,  and,  by  mete  lorce  of  the  blow  and  collision,  a  hole  was  broken 

the  lorward  part  ol  the  hull,  whereby  she  was  sunk  and  became 
tally  lost,  to  the  damage  of  the  plaintiff  $30,000.  Summons  was 
ned  and  service  was  bad  as  follows:  "Served  the  within  named 
e  Baltimore  &  Ohio  Railroad  Company,  by  delivering  a  true  copy 
ereof  to  H.  F.  Heckert,  the  general  fieight  agent  of  said  company, 
rsonally,  at  the  usual  business  office  ol  said  company,  do  other  chief 
leer  being  found."  A  motion  was  mad<;,  the  defendant  appearing  foi 
at  purpose  only,  to  quash  and  set  aside  the  service  of  the  summons. 
On  the  hearing  of  the  motion,  it  appeared  that  Heckert 's  agency 
nsisted  of  contracting  for  freight  over  delendant's  road,  and  in 
[ending  lo  the  transfer  of  Ireight  to  and  Irom  the  connecting  roads  of 
e  defendant's  road  which  has  been  shipped  to  or  from  any  point  on 
lendant's  road  on  through  bills  o!  lading;  that  the  defendant  is  a 
reign  corporation,  operating  lines  ol  railroad  in  Maryland,  Virginia, 
id  West  Virginia,  having  possession  ol  two  lines  ol  said  road  in  Ohio 
'  lease — one  extending  Irom  Bellair  to  Columbus,  and  the  other  from 
ewark  to  Sandusky,  no  part  ot  either  of  which  loads  or  branches 
:lend3  into  or  within  Hamilton  county,  Ohio.  It  also  appeared  that 
e  line  ol  the  Marietta  &  Cincinnati  Railroad  extended  Irom  a  point 
iposite  Parkersburg  into  Cincinnati,  in  which  line  the  delendant  is 
rgely  interested,  as  an  owner  ot  stock,  more  than  any  other  single 
Dckbolder,  but  less  than  a  majority  ot  said  stock;  that  the  relalion; 

the  two  corporations  are  those  ot  close  amity,  and  running  arrange- 
ents  exist  between  them  by  parol,  by  which  through  freight  passe) 
^r  either  road  from  the  other  without  change  ol  cars,  upon  a  pro  rata 
vision  of  the  compensation,  and  that  the  vice-president  of  defendant 
president  ot  the  Marietta  &  Cincinnati  Railroad  Company;  and  thai 
,e  same  running  airangement  exists  between  defendant  and  the  Littlt 
iami  Railroad  Company;  and  as  a  specimen  ot  the  manner  ot  doing 
le  business,  a  blank  bill  ot  lading  is  attached  to  the  bill  of  exceptions 

which  said  Heckert  is  styled  "general  agent." 

The  judge  at  special  term  overruled  the  motion,  and  exception  wa: 
ken. 

This  is  a  transitory,  not  a  local  action,  which  may  be  brough' 
herever  service  can  be  obtained,  as  we  find  nothing  in  our  statutes  t( 
strict  jurisdiction.  All  foreign  corporations  doing  business  in  Ohi< 
1  so  by  the  comity  of  the  states.  It  did  not  untrequently  occur  thai 
ley  objected  to  the  jurisdiction  of  our  courts,  although  reaping  greb 
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profits  from  business  done  in  the  state;  and  so  the  legislature  has  made 
special  provision  with  respect  to  foreign  life  insurance  companies  (S.  & 
S.  222),  and  general  provisions  with  respect  to  other  foreign  corpora' 
tions,  as  to  service  of  summons. 

By  Sec.  (>8  [Sec.  5046,  Rev.  Stat.]  ot  the  code,  which  has  never 
be^n  repealed  or  amended,  * 'where  the  defendant  is  a  foreign  corpora- 
tion, having  a  managing  agent  in  this  state,  the  service  may  be  upon 
such  agent." 

This  court  has,  in  the  case  of  Hopkins  v.  Baltimore  ^  Ohio  Rail- 
road Company,  (unreported)  which  was  an  action  for  personal  injuries 
arising  out  oi  this  state,  where  the  service  was  on  the  same  H.  F. 
Heckert.  as  agent,  held  that  he  was  a  managing  agent  within  the  mean- 
ing of  this  section.  American  Express  Company  v.  Johnson,  17  Ohio 
St.  641.       • 

But  it  is  said  that  Sec.  B6  [Sec.  5044,  Rev.  Stat.]  of  the  code  was 
amended  since  the  decision  of  that  case,  and  that  now  service  must  be 
had  under  it.  See  S.  &  S.  542.  This  section,  before  its  amendment, 
was  held  by  the  court  in  Barney  v.  New  Albany  &  Salem  Ry.  Co.,  12 
Re.  295  (1  Han.  571),  not  to  apply  to  foreign  corporations.  The  amend- 
ment is  as  follows:  '*And  if  such  corporation  be  a  railroad  company, 
either  foreign  or  created  by  the  laws  of  this  state,  and  whether  the 
charter  ol  such  company  prescribe  the  manner  and  place,  or  either,  of 
service  o!  process  on  such  company,  such  summons  may  be  served  upon 
any  regular  ticket  or  freight  agent  of  such  company  in  any  county  in 
this  state  in  which  such  railroad  may  be  located  or  through  which  the 
same  may  pass.''  And  it  is  claimed  that  inasmuch  as  the  railroad  of 
the  defendant  is  not  located  in  this  county,  nor  passes  through  it,  no 
service  in  any  case  can  be  had  on  the  defendant,  except  by  way  of  pro- 
ceedings in  foreign  attachment.  But  we  do  not  understand  that  the 
amendment  to  Sec.  66  ot  the  code  has  repealed  Sec.  68,  any  more  than 
the  same  amendment  repeals  Sec.  49  [Sec.  6027,  Rev.  Stat.]  as  amended 
which  provides  lor  service  on  railroad  companies  created  by  the  laws 
of  this  state.  See  S.  &  S.  542.  By  comparing  the  provisons  of  the 
code  and  the  various  amendments  in  this  regard,  it  will  be  seen  that 
the  policy  of  the  legislature  ol  this  state  has  reference  to  the  conven- 
ience of  our  citizens  in  asserting  rights,  and  to  the  accessibility  of  the 
tribunal,  where  wrongs  are  inflicted  by  these  corporations.  So  that 
now  even  the  ticket  or  freight  agents  scattered  along  at  the  various 
stations,  in  every  county  through  which  the  line,  ol  the  road  passes, 
whether  owned  or  leased,  may  be  served  with  process.  These  provisions 
of  the  code  are,  therefore,  cumulative,  not  restrictive  or  exclusive. 

The  judgment  will  be  aflirraed. 


SUPERIOR  COURT. 

Ludlow  V.  Willich. 


BACK  TAXES -ERROR— AUDITOR- STATUTES.   '  esc 

[In  General  Term,  April,  1871.] 

♦Adgustds  S.  Ludlow  v,  Augdst  Willich,  Auditor. 

lere  a  ttact  of  land  was  liaied  and  aaseased,  and  the  Eazes  paid,  and  afterward  an 
error  in  the  nnmber  of  acres  in  the  tract  was  discovered,  which  the  Owner 
reported  immediately  to  the  auditor,  that  officer  ie  not  authorized  by  section  70 
(2  S.  &  C  1463)  ot  the  tm  act  to  assess  and  levy,  himself,  upon  satd  tract  the 
back  taxes  for  the  excess  discovered. 

Reseived  (o  general  term. 
SlantOD  &  Richards,  lor  plaintiff. 
Scarborough  &  Williams,  tor  defendant. 

LG&NS,   ]. 

The  plaintitl  seeks  io  enjoin  the  county  auditor  Irom  the  collection 
taxes,  alleged  to  be  in  arrear  lor  a  number  o[  years,  upon  a  tract  ot 
id  DOfv  admitted  to  contain  ninety-five  acres.  It  has  been  appraised 
i  listed  lor  many  years  a^  a  lot  of  tnenty-five  acres.  It  appears, 
m  the  testimony,  that  the  grantor  of  the  plaintiff  owned  (he  whole 
;tion,  and  sold  ott  it,  from  time  to  time,  several  parcels  until  it  was 
covered  that  Ihere  was  an  excess  in  the  section,  which  not  unfre- 
ently  Dccurs,  and  as  soon  as  it  was  discovered,  the  excess  still  belong- 
;  to  him  was  put  on  the  duplicate  for  taxation  by  him,  whereon  the 
ditor  assessed,  and  was  about  to  collect,  back  taxes  for  some  twenty- 
irs,  and  this  proceeding  was  brought  lo  restrain  him  Irom  so  doing, 
appeared  that  both  Ihe  plaintiff  and  bis  grantors  acted  in  good  faith ; 
It  the  tract  was  always  listed,  assessed,  and  tbe  taxes  paid,  and  that 
was  described  on  the  duplicate  rs  containing  twenty-five  acres,  though 
fact,  but  without  the  knowledge  of  the  owner,  it  contained  ninetj- 
e  actes. 

ft  is  claimed  that  Sec  70  of  the  tax  act  (2  S.  &  C.  1463)  [Sec.  2841), 
v.  Stat]  furnishes  the  authority  to  the  auditor  lor  proceeding  as  he 
1.  That  section  reads  as  follows:  "It  is  hereby  made  the  duty  ol 
sry  person  seized  ot,  or  holding  lands  *  *  *  to  list  the  same  for 
ration  with  the  county  auditor,  on  or  beloie  the  third  Monday  of 
ly  next  after  the  same  shall  be  .subject  to  taxation;  and  in  case  of 
fleeting  lo  lisl  Ihe  same  as  aforesaid,  the  county  auditor  shall,  when 
i  same  shall  thereafter  be  listed,  charge  upon  each  tract  so  neglected 
be  listed  the  taxes  for  each  year  the  same  shall  have  been  omitted 
er  becoming  liable  for  taxation,  together  with  "  a  penalty  and 
lerest.  Under  this  section  the  auditor  proceeded  arbitrarily,  and,  it 
:m5  to  us,  without  any  authority,  to  make  up  the  amount  of  what  be 
nominates  back  taxes,  and  charged  it  upon  the  land,  and  sought  its 
llection.  He  certainly  pursued  no  method  pointed  out  by  tbe  statute 
r  a.scertaining  the  amount,  but  suppo.sed  that  by  the  necessity  of  the 
se  arising  under  Sec.  70.  he  had  authority  to  asrerlain  the  amount 
mselt  by  going  through  the  process  ol  a  supposed  assessment  ani  levy, 
lis  mig^it  be  a  dangerous  exercise  ot  power,  tboygh  we  know  ot  no 
mplaint  on  that  ground  in  this  case.     He   might  assess  back  taxes 

•  Cited,  but  held  inapplicable.    Foster  v.  Fenton,  5  Re.  428. 
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anywhere  and  lor  any  length  ot  time  at  discretion.  At  all  events,  we 
think  the  exercise  oi  such  a  power  by  the  auditor  unauthorized  and 
illegal. 

But  was  this  a  case  for  levying  the  back  taxes  under  the  circum- 
stances of  the  case  ?  The  tract  was  listed,  assessed,  and  the  taxes  paid. 
The  description  of  the  number  of  acres  in  the  tract  was  simply  i. 
mistake,  of  which  even  the  owner  was  unapprised  until  he  himself 
reported  it  to  the  auditor  as  soon  as  discovered.  That  it  had  been  up 
to  that  time  omitted  was  the  fault  of  the  assessor  oi  the  district  upon 
whom,  by  Sec.  29  of  the  tax  law  (2  S.  &  C.  450)  [Sec.  2798,  Rev.  Stat] 
devolved  the  duty  '*to  make  out  and  deliver  to  the  auditor  ot  the  county 
a  return,  in  tabular  torm,  contained  in  a  book  to  be  furnished  by  such 
auditor,  of  the  amount,  description,  and  value  of  the  real  property  sub- 
ject to  be  listed  for  taxation  in  his  district,  which  return  shall  contain,'* 
among  other  things,  ''the  description  of  each  tract,  designating  the 
number  of  acres,'*  etc.  This  was  his  sworn  duty.  The  owner  did  not 
know  of  this  excess.  The  same  excess  has  happened  in  many  of  the 
sections,  growing  out  of  inaccuracies  in  the  original  surveys,  and  yet 
not  until  it  was  subdivided  and  accurately  surveyed  had  the  owner  any 
knowledge  on  this  subject.  His  tract  was  listed  and  assessed,  and  the 
number  of  acres  was,  in  some  respects,  immaterial,  except  so  tar  as  it 
might  enable  th^  auditor  to  ascertain  the  value  of  different  parcels  when 
subdivided.  How,  then,  can  the  provisions  ot  Sec.  70  apply  to  this 
case  ?  The  ov;ner's  duty  had  been  performed,  and  he  did  not  neglect 
to  list  the  excess  for  taxation,  and  it  is  only  in  that  case  that  back  taxes 
are  chargeable.  It  was  rather  an  t)mission  of  duty  upon  the  part  of  the 
officers  of  the  law,  the  penalty  ot  which  is  nowhere  by  the  statute 
imposed  'upon  the  owner.  It  would,  therefore,  be  wrong  to  allow  these 
taxes  to  be  assessed  and  collected  in  the  manner  sought.  None  ot  the 
other  sections  of  the  tax  law  seems,  to  a  majority  ol  the  court,  to  have 
any  application  to  this  case,  except  Sec.  70,  and  clearly  this  case  is  not 
within  it,  and  we  can  not  legislate  it  in. 

The  injunction  must  be  made  perpetual. 

Taft,  J.,  dissented,  as  loUows: 

This  was  a  suit  to  enjoin  the  auditor  of  the  county  irom  collecting 
back  taxes  on  a  lot  oi  ninety -five  acres  of  land,  which  has  been  appraised 
and  assessed  as  a  lot  of  twenty-tive  acres  for  some  twenty  years  past, 
and  on  which  the  auditor  now  proposes  to  enforce  the  payment  of  taxes 
as  ninety-five  acres,  and  of  correspondingly  greater  value. 

The  delendant,  the  auditor,  answers  and  denies  that  the  lot  has 
been  listed  and  assessed,  or  that  taxes  have  been  paid  thereon. 

The  simple  question  to  be  decided  is  whether  a  lot  or  tract  ol 
ninety-five  acres  of  land,  having  been  listed  and  taxed  as  a  lot  of  twenty- 
live  acres  for  twenty  years,  the  auditor  can,  under  the  statute,  require 
the  owner  to  pay  back  taxes  as  on  ninety-five  acres. 

Here  was  a  plain  mistake  in  the  number  of  acres  in  a  tract.  It 
appears  that  this  tract  was  a  remnant  of  a  much  larger  tract,  from  which 
sundry  parcels  had  been,  from  time  to  time,  sold  off.  It  is  possible, 
perhaps  probable,  that  there  was  a  surplus  in  the  original  tract,  so  that 
this  remainder,  after  the  sales,  contained  more  actually  than  it  contained 
theoretically,  and  that  it  was  listed  according  to  the  original  estimate. 
It  is  not  a  strange  circumstance  for  a  tract  to  be  bought  and  sold,  and 
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;ed,  as  an  original  survey  ol  five  hundred  acres  of  land,  when  it  con- 
Ds  a  surplus,  by  actual  measurement,  of  as  much  as  seventy  acresi 
ich  is  about  the  excess  in  the  present  case.  But  here  is  a  case  where 
!  discrepancy  between  the  theoretic  aud  actual  namber  of  acres  is 
ater  than  usual.  This  may  result,  as  we  have  suggested,  and  prob- 
y  does  result,  liotn  the  fact  that  the  surplus  is  all  contained  in  this 
inant,  and  none  of  it  in  the  parcels  which  had  been  conveyed. 

Ttte  detendant  claims  the  right  to  collect  back  taxes  on  this  land 
ier  Sec.  70  of  the  tax  act  of  April  5,  1859.  This  section  "made  it 
:  dnty  ol  every  person  seized  of  or  holding  lands  as  mentioned  in 
I  first  section  ol  this  act,  to  list  the  same  lor  taxation  with  the  county 
Jitor,  on  or  before  the  third  Monday  of  May  then  next  alter  the  same 
mid  be  subject  to  taxation,  and  in  case  of  neglecting  to  list  the  same 
Bloresaid  the  county  auditor  should,  when  the  same  should  thereafter 
listed,  charge  upon  each  Iract  so  neglected  to  be  listed  the  taxes  for 
i  year  the  same  shoud  have  been  omitted  after  becoming  liable  for 
:tion,  together  with  twenty-five  percentura  penalty,  and  six  percentnm 
erest  thereon,  in  addition  to  the  taxes  ot  the  current  year." 

This  oresents  a  difhcult  question.  If  back  taxes,  which  should 
le  been  assessed  and  paid,  can  not  be  collected  under  this  section,  it 
lot  easy  to  find  any  authority  by  which  it  can  be  done.  It  a  lot  has 
•n  appraised,  and  yei  has  been  altogether  omitted  from  the  duplicate, 
seems  to  me  that  this  section  gives  the  auditoi  the  power  to  bring  it 
an  the  list,  and  to  enforce  the  payment  of  back  taxes,  as  well  as  the 
:es  for  the  current  year.  The  appraisemeut  would,  in  such  a  case, 
oish  a  guide  for  the  proper  assessment  for  each  year,  and  the  amounts 
be  collected  would  be  readily  ascertainable;  and  under  that  section 
:  property  holder  would  be  himself  guilty  ol  neglect  in  suffering  his 

to  remain  oH  the  duplicate.  II  a  man  owns  a  tract  of  land  which 
}  been  neither  appraised  nor  assessed  for  taxes,  nor  listed,  it  would 
arly  be  the  duty  ot  the  ov. tier,  under  that  section,  to  list  it,  so  that  it 
ght  be  appraised  and  taxed.  li  it  has  been  omitted  altogether,  it 
[tears  to  be  the  intent  of  this  section  that  tbe  auditor  shall  list  it  and 
irge  the  taxes,  with  the  penalties  and  interest.  In  this  latter  case  the 
ditor  would  have  to  appraise  and  assess  it  himseli  lor  each  year,  as 
;re  is  ro  other  provision  lor  doing  it.  As  the  object  of  the  act  is 
litable,  and  not  at  all  in  the  nature  of  a  torleiture,  so  far  as  the  payment 
the  tax  itself  is  concerned,  it  is  not  in  accordance  with  judicial  con- 
nction  to  let  the  statute  fail  because  tbe  specific  manner  in  which  it 
to  be  enforced  is  not  specified.  Under  another  provision  in  the  tax 
:,  the  andttor  is  intrusted  with  the  duty  of  ascertaining  the  value. 
'  make  this  section  eflectual  it  is  necessary  that  he  should  do  the 
ne  thing  under  this  section.  Rather  than  allow  this  just  provision 
fail,  it  becomes  necessary  to  hold  that  the  statute  intends  that  he 
ill  exercise  that  power  and  that  t!uty,  and  I  think  it  reasonable  to  so 
Id. 

The  question  then  arises  whether  there  has  been  such  an  omission. 
tract  ot  land  purporting  to  contain  twenty-five  acres  has  been  taxed 
■  several  years.  But  the  plainttti  has  owned  ninety-five  acres  during 
:  same  time.  Have  the.se  seventy  acers  been  omitted,  or  have  they 
en  listed  ? 

If  the  plaintiff  had,  himself,  listed  it  as  twenty-five  acres,  would 
have  been  a  compliance  with  this  requirement  of    the   act,   which 
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requires  every  owner  to  list  his  lands  for  taxation  ?  It  seems  to  me  not. 
The  discrepancy  is  too  great;  and  although  it  is  the  trtut  ot  land  which 
is  regarded  in  listing  for  taxation,  the  number  of  acres  is  one  ot  the 
elements  of  listing  which  can  not  be  ignored,  and  is  not  ignored  in  the 
description  of  tracts  ot  land  ior  taxation.  If  the  owner  should  describe 
his  land  as  in  the  wrong  place,  if  he  should  locate  it  in  a  deseit  instead 
ot  a  tertile  part  ot  the  country,  it  would  be  a  vain  thing,  and  not  a 
iuliillment  oi  his  duty;  and  so  if  he  represents  a  tract  as  containioj^ 
twenty-five  acres  when  it  actually  contains  ninety-five  acres,  I  think 
he  has  failed  to  perform  his  duty,  and  that  there  are  seventy  acres  of 
his  land  omitted  Irom  the  list,  for  which  he  ought  to  pay  back  taxes 
lor  the  lime  during  which  he  has  so  listed  his  land.  Nor  can  I  perceive 
any  hardship  in  such  an  application  of  the  provision. 

We  are  now  brought  to  the  precise  case  belore  us.  The  owner  has 
not  listed  his  land,  but  says  that  the  assessors  have  done  so,  ^nd  that 
he  is  not  responsible  for  the  accuracy  of  their  description  or  appraise- 
ment. The  auditor  finds  a  tract  listed  as  twenty-five  acres,  and  he  finds 
that  there  are  seventy  acres  which  have  not  been  listed  nor  appraised, 
and  he  brings  it  upon  the  duplicate,  and  charges  it  with  the  back  taxes, 
ascertaining  the  value  as  best  he  can,  and  we  are  called  upon  to  enjoin 
him. 

Now,  if  we  suppose  that  he  is  right  in  his  estimate,  and  that 
seventy  acres  of  this  land  have  not  been  estimated  or  appraised  for 
taxes,  ought  we  to  enjoin  him  Irom  proceeding?  I  think  not.  Bat  it 
is  claimed  that  the  whole  tract  may  have  been  lairly  appraised,  thongh 
described  as  but  twenty-five  acres.  If  that  is  so,  the  plaintitl  should  at 
least  come  forward  with  a  showing  to  that  effect,  beiore  asking  an  isjunc- 
tion  to  stop  the  auditor  in  the  performance  ol  a  duty  which  the  statute 
has  devolved  upon  him. 

It  is  said  that  back  taxes  are  charged  by  the  auditor  on  the  entire 
lot  of  ninety-five  acres,  when  taxes  have  been  paid  on  twenty -five  acres. 
If  that  is  so,  a  decree  might  be  drawn  correcting  the  list  in  that 
particular. 

I  do  not  intend  to  hold  that  the  statute  contemplates  that  every 
inaccuracy  ot  description  ot  the  number  ol  acres  in  a  tract  of  land  is 
sufficient  to  justily  the  auditor  in  claiming  bacl^  taxes.  But  I  do  think 
that  the  omission  of  three-fourths  ot  the  land  Irom  the  description  is 
a  ground  on  which  the  auditor  may  well  take  the  matter  in  hand,  and 
if  satisfied  that  the  three-fourths  omitted  from  the  description  have  not 
been  included  in  the  appraisement  or  assessment,  may  list  it  under  Sec. 
70.  It  is  a  question  ot  tact  which,  in  the  first  instapce.  the  auditor 
must  decide. 

Section  29  (2  S.  &  C.  1450, 1461)  shows  that  the  number  of  acres  is 
an  element  of  the  listing. 

Section  33  (2  S.  &  C.  1452)  [See  Sec.  2762,  Rev.  Stat.]  shows  that 
the  auditor  may,  in  certain  cases  where  it  is  necessary,  or  where  there 
is  no  assessor  to  ascertain  it,  ascertain  the  value  of  lands  for  taxation, 
and  carry  them  into  the  duplicate. 

Section  35  (2  S  &  C.  145^)  [Sec.  2800.  Rev.  Stat.]  shows  how  the 
auditor  may,  from  time  to  time,  correct  errors  in  the  name'of  the  owner, 
in  the  valuation,  description,  or  quantity  of  any  tract  or  lot  contained  in 
the  list  ot  real  property  in  the  county,  but  is  not  to  deduct  anything 
without  authority  irom  the  board  of  equalization. 
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Section  47  [See  Sec.  1034,  Rev.  Stat.]  requires  the  county  auditor 
make  list  ot  taxable  property,  with  separate  tracts,  etc. 

Section  48  [Sec.  1046,  Rev.  Stat.]  requires  him  to  assess  taxes  to  he 
led  lor  the  current  year,  adding  the  taxes  of  any  previous  yeai  that 
y  have  been  omitted. 

Upon  the  whole  case,  I  am  ot  opinion  that  the  injunction  should  be 
solved. 


JURORS-FORMER  TRIAI^WAIVER.  i  %s,o. 

[In  General  Term,  Apn!,  1871.] 

Jbromb   B.   Williams  v.   Benjamin  C.  Trub   et   al. 

ere  it  was  ascertained  after  the  trial  of  a  cause  had  commenced,  that  one  'of  the 
jurors  had  sat  upon  a  former  trial  of  the  same  cause,  and  the  court  thereupon 
oSeied  to  discharge  the  jury  and  continue  the  case,  but  the  plaintiff,  against 
whom  the  former  »erdict  had  been  rendered,  consented  to  go  on  with  the  jury 
as  it  was,  ihe  plaintiff  could  not,  after  the  verdict  was  again  rendered  against 
him,  object  to  its  validity  on  the  ground  that  said  jnror  was  in  the  panel. 

In  general  term  on  error. 

John  B.  Eaton,  W.  C.  Mellen,  and  Kebler  &  Whitman,  for  plaintiff. 

Benj.  C.  True  and  Judge  Okey,  tor  defendants. 

FT.  J. 

This  cause  has  come  up  on  error  to  the  special  term,  in  not  granting 
ew  trial. 

The  grounds  urged  in  argument  tor  a  reversal  are  two: 

1.  That  the  jury  which  rendered  the  verdict  had  one  juror  who 
1  been  a  juror  on  a  lormer  trial  of  the  same  cause. 

2.  That  the  verdict  was  against  the  weight  of  the  evidence. 

It  appears  that  after  the  trial  commenced,  it  was  discovered  that 
:  ol  the  jurors  had  been  a  juror  on  the  ionner  trial.     The  counsel  ior 

plaintiff  proposed  that  that  juror  should  be  excus^'d,  and  that  the 
il  go  on  with  the  eleven.     To  this  the  defendants  objected,  and  then 

court  ottered  to  discharge  the  jury  and  continue  the  cause.  The 
intiff  then  consented  to  go  on  with  the  twelve,  including  the  juror 

0  bad  been  one  ol  Ihe  jury  en  the  former  trial.  The  verdict  rendered. 
i  the  same  as  that  rendered  by  the  jury  on  the  lormer  trial,  and  the 
intiff  claims  that  he  ought  not  to  be  bound  by  it.  Affidavits  were 
d  by  the  plaintiff,  on  the  motion  tor  new  triai,  to  show  that  Taylor, 

juror  who  sat  on  both  trials,  was  hoslile  to  the  plaintiff,  because  he 

1  expressed  an-opinion,  since  the  trial,  that  the  verdict  should  have 
n  for  a  hundred  dollars  against  the  plaintiff,  and  before  the  trial  had 
tressed  an  opinion  in  favor  of  the  defendants. 

He  had  expressed  one  opinion,  undoubtedly,  by  the  former  verdict, 
i  could  have  been  excluded  Irom  the  jury  il  the  plaintiH  had  chosen 
do  30,  either  by  making  the  inquiry  and  the  request  before  the  jury 
re  sworn,  or  by  retusing  to  go  on  after  it  was  ascertained  that  Mr. 
clor  had  rendered  one  verdict  against  him.  But  he  preferred  to  go  on, 
I  consented  to  try  the  case  with  Taylor  as  one  of  the  jurors.  The 
le  ol  the  court  and  witnesses  and  parties  was  expended  in  trying  the 
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cause.  The  court  would  not  have  consented  to  go  on  with  the  triali 
with  the  understanding  that  if  Mr.  Taylor  changed  his  opinion  on  the 
evidence  to  be  oflered,  and  found  a  verdict  tor  the  plaintiff,  it  should 
stand,  but  if^  he  adhered  to  his  old  opinion  and  the  other  eleven  united 
with  him  in  a  verdict  for  the  defendants,  the  case  should  be  tried  again. 
We  think  that  it  is  too  late,  therefore,  to  object  to  Mr.  Taylor  that  he 
had  been  on  the  former  jury.  It  was  a  decisive  objection,  if  taken  in 
time,  or  it  not  expressly  waived,  and  one  which  we  should  have  expected 
a  juror  himself  to  have  discovered  on  the  statement  of  the  case.  But 
the  court  can  not  lend  itself  to  the  trial  of  cases  merely  by  way  of 
experiment,  to  see  which  way  they  will  go  without  determining  any- 
thing, unless  they  go  for  the  plaintiff.  The  objection  was  waived. 
Hull  V.  Albro,  3  Re.  91  (2  Disn.  147). 

As  to  the  claim  of  personal  hostility  or  prejudice  on  the  part  ot  the 
juror,  we  do  not  think  that  the  affidavits  show  such  a  case.  When  the 
plaintiff  consented  to  Mr.  Taylor  sittinfg  on  that  jury,  he  had  the  best 
evidence  that  the  juror  had  formed  and  expressed  an  opinion  against 
him  on  the  evidence  as  exhibited  on  the  lormer  trial;  and  the  affidavits 
show  nothing  more. 

On  the  second  point,  that  the  verdict  was  against  the  weight  ot  the 
evidence,  we  have  read  the  testimony  as  preserved  in  the  bill  of  excep- 
tions, and  have  not  been  able  to  find  reasons  for  ordering  a  third  trial  of 
the  cause. 

It  is  quite  possible  that  the  result  would  have  been  different  if  the 
case  had  been  submitted  to  the  court  instead  of  the  jury.  But  we  do 
not  discover  sufficient  reason  in  the  evidence  to  defeat  a  second  verdict 
and  require  a  third  trial.  The  public  has  an  interest  in  bringing  suits  to 
an  end  when  they  have  been   fairly  tried. 

The  judgment  will  be  affirmed. 


1  c^s.c.         STATUTE  OF  LIMITATIONS— OTHER  STATES. 

[In  General  Term,  April,  1871.] 

John  B.  Cleveland  v.  S.  L.  Duryka*s  Admrs. 

1 .  Showing  when  the  statutes  of  limitation  of  other  states  may  be  pleaded  and  in 

what  manner. 

2.  A  verbal  promise  to  pay  a  debt,  barred  by  the  statute  of  limitations  of  Ohio,  i* 

not  sufhcient  to  revive  the  original  debt ;  such  a  promise  must  be  in  writing. 

3.  Action  for  goods  sold  and  delivered. 

In  an  action  tor  goods  sold  and  delivered,  the  defendant  pleaded 
the  statute  ol  limitations  ol  Ohio,  claiming  that  the  cause  of  action, 
had  not  accrued  against  him  within  six  years  preceding  the  beginning 
of  the  action,  as  the  merchandise  on  which  a  recov^ery  was  sought  was 
sold  to  him  early  in  February,  l8t)l. 

The  plaintitis  replied  that  the  defendant  was  out  of  the  jurisdiction 
ot  the  courts  of  Ohio  at  the  time  the  cause  of  action  accrued,  and  had 
absconded,  and  was  concealed  until  less  than  two  years  prior  to  the 
beginning  of  this  suit;  and  further,  that  on  December  22,  1861,  the 
defendant  made  and  delivered  to  the  plaintiffs'  intestate  a  written 
acknowledgment  ot  the  obligation  upon  which  the  action  was  brought, 
promising  to  pay  the  same. 
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Subsequently  the  petition  was  amended  by  the  further  statement 
t  ihe  defendant  was  out  ot  the  state  when  the  amount  claimed  became 
:,  asd  never  aiterwaid  came  into  the  state  until  less  than  six  years 
ore  the  date  ot  tiling  the  original  petition. 

An  amendment  to  the  reply  was  alterward  made,  averring  that  the 
ise  of  action  stated  in  the  petition  did  not  acciue  in  the  state  ot 
io,  and  that  both  the  plaintiffs'  intestate  and  the  defendant  were  then 
■-residents  ot  the  state  ot  Ohio;  and  that  the  delendant  absconded  in 
)  than  one  year  alter  the  cause  of  action  accrued,  and  was  concealed 
m  January  1,  1862,  to  September,  1867. 

On  the  trial  it  appeared  that  the  plaintitfs'  intestate  was  a  resident 
New  York,  and  the  defendant  a  resident  of  St.  Louis,  Mo.  The 
itract  for  the  liale  and  purchase  was  made  in  St.  Louis,  in  February, 
11,  and  the  following  November  the  defendant  left  St.  Louis,  came 
Cincinnati,  ana  publicly  carried  on  business  and  resided  there  until 
s  action  was  brought. 

On  December  22,  iSol,  the  delendant  wrote  to  the  plaintiffs'  intestate, 
retting  that  he  had  not  been  able  to  pay  him  anything  upon  the 
ouot,  as  his  business  had  been  very  dull,  but  thought  in  a  few 
cits  it  would  be  better  with  him,  and  he  would  remit  what  he  could; 
vould  be  all  right,  and  the  intestate  would  not  lose  a  penny.  Alter 
:  defendant's  removal  to  Cincinnati,  both  in  the  years  1867  and  1868. 

verbally  promised  to  pay  the  amount  due,  living  at  that  time  and 
ng  business  within  that  city. 

Judgment  was  rendered  for  the  plaintitt,  on  submission  ot  the  case 
special  term,  and  a  motion  lor  a  new  trial  being  overruled,  this  pro- 
ding  in  error  was  taken. 

Peck  tk  Crawlord,  for  plaintiH  in  error. 

Sayler  &  Sayler,  contra. 

ORBS,   J. 

By  the  pleadings  there  is  no  denial  of  the  original  indebtedness, 
i  only  defense  set  np  being  the  statute  of  limitations.  The  statute  in 
ce  in  Ohio  at  the  time  this  suit  was  brought  has  alone  been  pleaded. 
iien  the  cause  of  action  arose,  whether  at  the  lime  the  goods  were 
d  and  delivered,  or  whether  credit  was  allowed  tor  payment,  does  not 
pear  definitely,  but  we  may  infer  from  the  pleadings  that  it  accrued  in 
Louis,  where  the  defendant  resided.  It  can  not  have  accrued  in 
;w  York,  for  it  does  not  appear  that  both  parties,  buyer  and  seller, 
re  within  that  jurisdiction  at  the  time  the  purchase  was  made. 

It  is  not  claimed  that  the  limitation  prescribed  by  the  laws  of  either 
•w  York  or  Missouri  are  relied  upon.  The  answer  presents  the  Ohio 
itute  alone.  The  original,  as  well  as  the  amended  reply,  does  not 
:  np  the  tact  that,  by  any  exception  contained  in  our  statute,  the  limi- 
ion  there  prescribed  can  be  avoided.  It  is  only  alleged  that  when 
e  cause  of  action  accrued,  the  delendant  had  absconded  and  left  the 
ite,  and  his  residence  was  not  known  to  the  plalntitts'  intestate  until 
o  years  before  the  commencement  of  this  action. 

On  a  careful  examination  of  the  bill  of  exceptions,  we  can  find  no 
idence  to  sustain  the  reply.  On  the  "ontrary,  the  defendant  is  proved 
have  remained  where  the  contract  was  originally  made  until  after  the 
bt  was  due,  of  all  which  the  plaintiffs'  intestate  was  fully  aware.  It 
further  in  proof  that  the  defendant  publicly  left  St.  Louis,  closing 
37    Di» 


578  OHIO  DBCISION& 


Superior  Court  of  dncinnati. 


his  business  there,  changing  his  residence  to  Cincinnati,  in  18()1,  where 
he  pursued  the  same  employment  he  had  lormerly  been  engaged  in 
without  any  concealment.  So  lar,  then,  as  the  defendant's  residence 
and  his  removal  and  the  allegations  connected  with  those  statements  go, 
we  do  not  find  that  the  plea  of  the  statute  is  answered. 

But  it  is  said  the  promise  made  by  the  delendant  in  his  letter  of 
December,  18t)l,  is  an  answer  to  the  statute.  We  apprehend,  however, 
it  can  not  be  regarded  as  defeating  the  statute  of  limitations,  but  as 
giving  only  to  the  creditor  the  privilege  of  withholding  the  legal  pros- 
ecution of  his  claim  tor  the  additional  period  that  elapsed  between  the 
time  the  debt  became  due  and  the  date  of  the  new  promise.  As  it  is 
not  shown  by  either  party  when  the  debt  actually  became  due,  we  are 
left  to  apply  the  ordinary  rule,  that  where  merchandise  is  not  sold  for 
cash,  the  ordinary  credit  must  have  been  understood  between  the  buyer 
and  seller. 

It  is  difficult,  then,  to  say  when  the  statute  began  to  run,  although 
it  is  evident  when  the  letter  was  written  the  limitation  of  the  statute 
had  commenced.  But  between  the  date  of  this  new  promise  and  the 
bringing  of  this  action  eight  years  had  elapsed,  and  as  no  written 
promise  (as  our  statute  requires  to  revive  the  debt)  has  been  proved,  we 
must  conclude  the  plea  ot  the  statute  must  be  sustained.  The  verbal 
promises,  made  in  1867  and  1868,  can  not  be  admitted  to  defeat  the 
plea  as  a  substitute  lor  what  our  law  expressly  requires  shall  be  in 
writing. 

As  we  have  already  said,  we  are  not  permitted  to  take  notice  of 
the  law  ol  either  Missouri  or  New  York  unless  it  is  pleaded,  and  in  the 
absence  of  all  evidence  as  to  what  the  laws  of  those  states  require,  we 
are  bound  to  consider  only  the  statute  of  our  own  state. 

We  think  the  judgment  should  be  reversed,  and  the  parties  have 
liberty  to  amend  their  pleadings  by  setting  up  as  a  reply  to  the  defend- 
ant's plea  the  statute  ot  the  state  where  the  cause  of  action  originally 
arose. 

Cause  remanded  for  further  proceedings. 


1  0;9  c     ADMINISTRATOR— TRUST  FUND— RESPONSIBILITY. 

SKI 

[In  General  Term,  April,  1871  ] 

Wm.  M.  Ramsey,  Admr.,  etc.  v.  James  McGregor  et  al.,  Admrs.,  etc. 

Action  against  A  as  administrator.  A  pleaded  the  statute  of  limitations,  and  that 
the  matter  had  finally  been  disposed  of  in  the  probate  court  and  no  app^ 
taken.  Also  that  he  had  deposited  the  trust  fund  with  B.  &  M.,  bankers  in 
good  standing,  to  the  credit  of  the  estate,  and  that  by  their  failure,  withoat  any 
negligence  of  his,  the  loss  occurred :    Held^ 

( 1)  That  unless  irregularity  was  shown,  the  proceedings  in  the  probate  court  were 
a  complete  bar. 

(2)  That  an  administrator  acting  in  good  faith  is  not  responsible  for  loss  incurred 

by  the  failure  of  a  bank  of  good  credit,  wherein  he  had  deposited  the  funds  of 
the  estate,  to  the  credit  of  the  estate,  and  did  not  mingle  them  with  his  own. 

This  action  is  brought  to  recover  of  the  defendants  a  large  sum  ot 
money,  which  it  is  alleged  was  in  the  hands  of  their  intestate,  at  tfae 
time    of    his  death,  belonging  to  the   estate   of    Robert    McLean,  of 
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irhom  Robert  McGregor  had  been  the  administrator.  The  plaintiff 
charges  the  amount  tdus  un administered  by  McGregor  to  be,  with 
merest,  810,796,  McGrcKor  died  in  August,  1866,  having  previously, 
a  May,  18ti3,  resigned  his  administratorship,  and  the  plaintiff  was  ap- 
rainted  by  the  probate  court  to  act  in  his  Stead.  In  1865,  McGiegor 
Mid  over  to  the  plaintitl  $2,800,  on  account  of  McLean's  estate,  leaving 
he  balance  now  demanded  still  in  his  hands.  After  his  death,  in  Sep- 
emoer,  1866,  the  deiendants  took  out  lettets  of  adminislratiou  on  bis 
state,  and  the  plaintiff  presented  the  claim  ol  his  intestate  against 
rfcOregor  for  allowance  by  the  defendants,  which  was  refused,  The 
iresent  action  was  began  by  the  filing  oi  the  petition,  December  8,  1870, 
The  defendants  set  up  four  grounds  of  defense. 

1,  That  the  action  against  them  was  not  commenced  within  four 
'ears,  as  required  by  the  act  of  November  1,  1840,  S.  &  C.  -585,  Sec, 
,01,  [Sec.  6111.  Rev.  Stat]. 

2,  That  the  whole  matters  involved  in  the  suit  were  passed  upon, 
lecided,  and  tinally  disposed  of  in  the  probate  court  ol  Hamilton  county, 
Q  the  progress  otthe  settlement  of  the  estate  of  Robert  McLean,  on  the 
pplicatioii  of  his  then  administrator,  Robert  McGregor,  and  that  no 
:xception  or  appeal  has  been  taken  to  the  )udgment  ol  said  court,  but 
he  same  remains  unreversed. 

'A.  That  ,ibe  defendants'  intestate  was  appointed  admiuistratoi  of 
ifcLean  in  1854;  that  within  five  months  therealter  he  had  reduced  the 
>roperty,  which  came  into  his  hands  for  administration,  to  cash,  the  entire 
iroceeds  being  $8,367.15,  and  without  wailingfor  the  period  allowed  by 
aw  to  distribute  the  assets  in  his  bands,  he  called  the  creditors  of 
ifcLean  together  and  proposed  to  make  a  di/ision  of  the  money  in  his 
lands,  if  they  would  indemnify  him  against  any  creditors  who  might 
tterward  present  iheir  claims.  This  proposition  was  rejected,  and 
IcGregor  then  deposited  the  amount  in  his  hands  with  EUis  &  Morton, 
rho.  at  that  time,  were  bankers  in  good  credit,  and  enjoyed  public 
oufidence.     This  deposit  was  made  is  his  name  as  administrator. 

That  the  depositaries  afterward  unexpectedly  tailed  and  made  an 
assignment  ol  the  effects,  from  which  the  defendants'  intestate  leceived 
he  amount  which  was  paid  to  the  plaintiff  in  1863.  This  deposit  was 
:ept  in  the  name  ol  the  administrator,  and  was  never  used  by  him  lor 
lis  private  purposes,  gain,  or  profit,  anr<  was  made  in  good  laitb,  with 
he  same  bankers  with  ^om  McLean,  in  his  lifetime,  had  transacted 
insiness  and  kept  his  bank  account. 

4.     A  general  denial  of  indebtedness. 

The  plaintiff  demurred  generally  to  the  whole  answer,  and  the 
atise  was  reserved  to  general    terra. 

H.  Snow  and  Matthews  &  Ramsey,  for  plaintiff. 

Noyes  &  Taft,  contra. 

iTORBK,   J, 

There  is  no  denial  of  the  first  delense.  nor  any  replication  setting 
ip  the  legal  exceptions  that  might  save  the  statutory  bar,  if  pleaded 
od  proved;  but,  on  the  contrary,  the  demurrer  admits  the  (acts 
leaded,  and  we  are  bound  to  regard  it  as  a  full  answer  to  the  action,  it 
he  proceedings  referred  to  were  had  in  the  mode  required  by  the  statute 
f  February  7,  1866,  2  S.  &  C.  1218.  Sec.  36  [Sec.  6408,  Rev.  Stat.], 
i'his  section   was  an   amendment   ot    the   law   of   May  1,  1854,  which 
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authorized  appeals  to  be  taken  from  any  order  of  the  probate  court  in 
setthng  the  accounts  of  executors  and  administrators,  and  prescribed 
the  mode  oi  proceeding  to  effect  that  object;  but  under  the  old  practice 
no  such  privilege  was  allowed.  Whenever  an  order  was  made  or  a 
settlement  had  within  the  court  of  common  pleas  under  the  law  relating 
to  insolvent  estates,  the  act  of  that  tribunal  was  regarded  as  a  final 
adiudication,  and  could  not  be  impeached  except  by  a  bill  in  equity, 
and  although  that  remedy  can  not  now  be  resorted  to,  we  must  adopt 
the  same  rule  in  giving  eflect  to  the  orders  of  the  probate  court,  while 
they  remain  in  iorce.     Negley  v.  Gard,  20  Ohio  310. 

The  third  ground  of  defense  presents  directly  the  question,  did  the 
administrator  oi  McLean  neglect  his  duty  in  depositing  the  assets 
which  came  into  his  hands  with  Ellis  &  Morton,  after  the  creditors  had 
declined  to  receive  their  dividends  before  the  administrator  was  bound 
to  declare  them,  provided  he  should  be  indemnified  against  subsequent 
claims?  This  involves  a  simple  question  of  legal  duty  on  the  p^rt  of 
the  trustee. 

The  liabilities  ol  executors  and  administrators  are*those  that  grow 
out  of  and  are  necessarily  attached  to  the  fiduciary  relation  they  have 
assumed.  Good  faith  and  the  care  that  any  prudent  man  would  exercise 
in  the  management  of  his  own  affairs  are  essential  to  the  just  perform- 
ance of  their  duties.  They  can  not  be  excused  for  neglect  of  what  is 
plainly  tor  the  interest  of  the  trust  confided  to  them,  nor  for  the  want 
ot  foresight  to  avail  themselves  of  every  opportunity  to  make  profitable 
the  fund  over  which  they  have  the  control.  They  can  not,  therefore, 
use  it  for  their  private  purposes  or  advantage,  and  they  may  be  com- 
pelled to  account  lor  any  profit  th^y  may  have  made  from  employing  it. 
They  can  not,  with  any  propriety,  become  the  depositaries  of  money 
belonging  to  the  tiust,  nor  mingle  it  with  their  own;  nor  may  they 
place  the  sum  in  bank  to  their  own  account,  and  avoid  thereby  the 
possible  loss  of  the  deposit  by  the  failure  of  the  depositary. 

This  statement  of  the  duties  of  the  trustee  is  but  the  result  of  the 
established  rule,  both  at  law  and  equity,  where  his  conduct  is  questioned, 
and  practically  results  in  the  inquiry,  has  the  trustee  acted  in  the  dis- 
charge of  his  duties  as  he  ought  to  have  done  in  the  management  of 
his  own  business  ? 

We  need  not  reier  to  cases  that  recognize  the  rules  we  have 
suggested,  as  it  would  be  useless  labor.  1&  we  find  the  principle  is 
established,  we  are  not  required  to  quote  a  long  list  of  authorities  to 
sustain  it.  We  may  only  refer  to  2  Williams  Executors  and  Adminis- 
trators lt)47;  2  Story  Equity,  Sec.  1272;  Tiflany  &  Bullard,  Trusts  481. 
482,  who  recognize  the  rule  we  have  stated  to  its  fullest  extent,  and 
have  quoted  the  English  and  American  authorities  to  sustain  it. 

We  find,  then,  as  the  demurrer  admits,  the  facts  stated  in  the 
answer,  that  there  is  no  just  charge  of  omission  of  duty  or  legal 
delinquency  in  the  conduct  ot  McGregor.  There  is  no  ground  to  infer 
that  the  depositaries  o!  the  fund  were  not  such  that  a  prudent,  cautious, 
and  just  man  would  not  have  confided  to  their  charge  his  own  funds, 
and  the  loss  can  not,  therefore,  be  imputed   to  McLean's  administrator. 

With  these  views,  we  must  overrule  the  demurrer  to  each  of  the 
causes  of  defense,  with  leave  to  the  plaintiff  to  amend  his  pleadings  and 
reply  should  he  so  decide  to  do. 
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PARTNERSHIP— CORPORATION— DISSOLUTION.       '  c^a 

[In  Gentftel  Term,  April,  1871.] 
♦Fredbhick  Bbnningrr  et  al.  v.  John  A.  Gall  ht  al. 

1.  If,  in  an  action  by  A  ftgainst  B  and  others,  claitning  an  existing  partnerahip,  a 

asking  for  a  dissolution  and  account  between  the  parties,  it  should  appear  t 
parties  had  been  incorporated  aoder  the  general  law  of  Ohio,  and  the  corpori 
body  had  not  been  dissolved   by  judicial  decision,  the  action  cannot  be  si 

2.  What  ia  evidence  of  the  organization  and  existence  of  a  corporation,  and  wh 

a  corporator  is  estopped  to  deny  the  fact  of  the  incorporation. 


3.  If  the  members  of  an  association  are  partners,  one  cannot  sue  loi 

without  making  all  of  the  others  parties  either  plaintiff  or  defendant.  Wht 
a  common  interest  is  involved  in  a  controversy,  the  rule  as  to  who  should 
parties  is  laid  down  in  RuCFner  v.  Hamilton  Co.,  1  Disn.  47,  and  Matheny 
Golden,  &  Ohio  St.  361. 

Case  reserved  to  general  term  on  the  pleadings,  a  statement  where 
is  as  Jollons: 

The  plaintiffs  claims  that  in  June,  186ti,  they,  with  the  defendai: 
named  and  many  others,  formed  a  copartnership  under  the  name  of  t 

Butchers'  Association,  the  object  ot  which  was  mutual  protect! 

against  cattle  speculators  and  high  prices  in  cattle,  as  well  as  to  provi 
a  fund  by  contributions  Irom  each  in  monthly  installments  of  two  dolla: 
Tbia  fund  was  to  be  used  in  buying  cattle,  to  be  sold  only  to  membt 
of  the  association,  and  the  proGts  thus  realized  were  to  be  retained 
increase  the  fund,  which  was  ultimately  to  be  divided  among  the  mei 
bers. 

They  further  claim  that  on  several  occasions  they  have  demand' 
an  account  of  the  profits,  and  also  o(  the  capital,  of  such  copartnershi 
and  a  settlement  of  its  affairs,  all  ot  which  have  been  lelused;  that  tt 
copartnership  has  been  dissolved,  and  the  tnnds  thereof  are  now  in  t 
hands  ot  George  Sleinmer,  one  ol  the  defendants,  who,  in  coujunctii 
with  John  A,  Gall  and  others  made  delendants,  is  now  about  to  divi 
the  funds,  which  have  largely  increased,  ignoring  the  rights  ot  the  plai 
tiSs.  They  then  pray  that  the  cause  may  be  referred  to  a  master  to  sta 
an  account  between  the  association  and  its  members;  that  a  receiver 
appointed  to  talce  charge  ot  the  moneys  and  assets  of  the  copartr:ershi 
and  for  a  judgment  tor  such  sums  as  may  be  found  dite  them  respective 
from  said  delendants  or  such  of  them  as  may  be  possessed  ot  the  san 
and  for  general  reliel. 

The  defendants  specially  named,  in  their  answer,  deny  that  tbt 
with  many  others,  as  is  alleged,  ever  lormed  a  copartnership  with  t 
plaintiffs  under  the  name  of  the  Butchers'  Association  or  any  ott 
name,  or  that  any  copartnership  ever  existed  between  them,  or  tl: 
there  are  any  partnership  funds  or  moneys  in  their  hands;  or  that  t 
plaintiffs  are  entitled  to  any  statement  of  account  of  the  profits  or  capii 
ot  any  copartnership,  or  entitled  to  any  such  reliel  as  prayed  for.  Thi 
answer  further  states,  that  the  defendants,   in  conjunction  with  ma 

*  Cited  as  following  Ashtabula  &  N.L.  Ry.Co.  v.  Smith,  16  Ohio  St.  328;  Ohit 
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others,  on  July  23,  1866,  were  associated  together  and  composed  a 
benevolent  association  in  the  county  of  Hamilton,  and  on  that  day,  at 
a  meeting  of  a  majority  of  the  members  duly  called  for  that  purpose, 
the  association  elected  five  of  their  number  as  a  board  of  trustees,  and 
then  and  there  also  resolved  to  adopt  as' its  name  "The  Association  of 
the  Butchers  ot  Cincinnati  for  Mutual  Protection  and  Relief;"  and 
further  resolved  to  become  an  incorporated  company  under  the  laws  of 
Ohio,  directing  the  secretary  to  make  out  a  record  of  the  proceedings 
of  this  meeting,  to  be  certified  and  delivered  to  the  recorder  of  Hamilton 
<!Ounty  lor  record,  as  provided  by  the  statute.  That  the  secretary  did 
make  such  a  record  and  certified  the  same  to  the  recorder,  and  the  same 
was  duly  recorded;  that  the  record  of  the  said  proceedings  bears  date 
August  3,  l8t)t),  and  on  and  from  that  day  the  trustees  and  their  associate 
members  and  their  successors  became,  and  still  are,  invested  with  the 
powers  incident  to  corporations  aggregate;  that  the  corporation  still 
exists,  having  been  organized  as  required  by  the  statute;  that  John  A. 
Gall  is  the  president,  and  George  Slemmer  is  treasurer  thereol,  and  all 
moneys  in  his  hands  belong  to  the  corporation  and  not  to  the  plaintiffs; 
that  the  plaintiffs  have  each  been  members  ol  the  corporation,  but  are 
not  now,  and  were  not  at  the  commencement  of  this  action,  two  having 
ceased  to  be  members  by  voluntary  resignation,  and  one  of  them  having 
been  expelled  lor  a  violation  oi  the  by-laws.  They  further  deny  that 
the  plaintiffs  have  any  right  to  an  account  of  the  moneys  belonging  to 
the  corporation  and  now  in  the  hands  of  the  treasurer,  and  say.  that-all 
the  acts  of  the  defendants  in  the  premises  were  done  as  officers  and 
members  of  the  corporation  only. 

The  plaintiffs  reply  that  no  such  corporation  as  set  up  by  the 
defendants  ever  legally  existed;  that  they  were  never  members  thereof, 
and  that  the  members  of  the  association  never  had  any  legal  right  to 
claim  the  privileges  of  an  incorporated  body. 

The  judge  at  special  term  reserved  the  whole  case  for  the  opinion 
of  the  court  at  general  term. 

Forrest  &  Lindemann,  for  plaintiQs. 

Caldwell,  Coppock  &  Caldwell,  for  defendants. 

Storer,  J. 

The  only  question  made  by  the  parties  on  the  testimony,  as  embodied 
in  the  bill  of  exceptions,  is  this:  Was  the  relation  subsisting  between 
the  plaintiffs  and  defendants  a  copartnership  or  that  of  corporators? 

If  the  members  of  the  association  were  partners  only,  it  is  clear 
to  us  that  the  pleadings  must  be  amended  before  we  can  claim  jurisdic- 
tion to  decide  the  questions  necessarily  involved  in  the  controversy,  as 
before  any  relief  could  be  given,  all  the  partners  should  be  made  parties, 
either  as  plain tifts  or  delendants.  l\  is  not  a  case  where  a  common 
right  is  involved,  to  protect  which  one  or  more  of  those  intrusted  in 
preserving  it  is  permitted,  in  consequence  ol  the  multiplicity  of  parties, 
to  sue  for  themselves  as  well  as  lor  those  who  may  join  in  the  action, 
but  where  we  must  determine  the  rights  and  liabilities  of  all  by  one 
judgment.  As  a  discovery  is  sought  and  a  reference  asked  ol  all  the 
matters  connected  with  the  association,  all  who  are  liable  to  contribute 
should  appear  on  the  record.  We  can  not,  then,  unless  the  proper 
allegations  are  made,  be  permitted  to  assume  the  power  to  settle  a  con- 
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tovtrsy  wheo  onr  jodgment  would  bind  only  those  named  id  the  plead- 
ngs. 

We  can  find  do  reported  case  where  sack  a  rule  as  that  relied  on 
ij  iheplainti&a  has  been  held  to  exist;  while  the  admitted  principles 
ipon  which  the  liabilities  of  copartoersbips,  th«ir  interests  and  protec- 
ion,  mnst  be  determined,  will  be  violated  if  such  an  anomalous  course 
i  pursued.  This  court  has  heretofore  held  what  the  true  rule  is, 
rhen  a  controversy  in  which  a  common  interest  is  involved  may  be 
irected,  though  all  who  are  interested  need  not  be  joined,  in  Ruflner 
.  Hamilton  Co.  (Comrs.  1,  12  Re  473  (1  Disn.  39,  47),  and  we  need  not 
,ow  more  lully  restate  the  rule.  And  the  Supreme  Court  admit  fully 
be  doctrine  in  Matheny  v.  Golden,  5  Ohio  St.  361. 

It  is  claimed  by  the  delendants  that  the  parties  in  this  litigation 
ever  were  copartners,  but,  on  the  contrary,  were  members  of  a  corpo- 
ate  body,  to  establish  which  we  find  in  the  record  a  certificate  of  the 
ecorder  of  Hamilton  county  that  the  requirements  of  the  statute 
uthorizing  the  members  of  voluntary  as-sociations  to  become  corporate 
odies  were  complied  with;  and  the  evidence  of  such  compliance,  so  fur 
s  the  legal  existence  of  the  corporate  body  is  concerned,  is  established. 

In  the  case  of  Ashtabula  &  N.  L.  Ry .  Co.  v.  Smith,  16  Ohio  St.  328,  it 
ras  held  that  when  the  act  to  provide  for  the  creation  and  regulation  of 
ucorporated  companies  is  complied  with,  the  corporators  and  their 
ssociates  become  a  body  corporate. 

Sul}sequent  to  the  deposit  of  the  articles  of  association  with  the 
ecorder,  and  the  issuing  of  his  certificate,  the  parties  to  this  action, 
laintitts  as  well  as  defendants,  met  and  completed  their  organization 
nd  complied  with  the  ('uty  imposed  by  their  charier  and  the  by-laws. 
"hey  had  adopted  and  alterward  paid  the  installments  required  of  the 
lembers  fo."  more  than  a  year,  giving  their  notes  to  the  corporators  as 
tipulated  in  the  by-laws,  thereby  admitting  the  existence  oi  the  corpo- 
atioD,  and  conforming  in  other  respects  to  the'  rules  prescribed  lor  its 
ovemment. 

We  must  hold,  upon  these  facts,  that  there  was  a  corporation,  not 
nly  created  by  the  acts  ol  the  association  in  causing  the  record  to  be 
lade  to  which  we  have  referred,  but  the  subsequent  conduct  of  the 
larties  who  now  ask  our  intervention  in  their  behalf.  They  have 
irBciically  admitted  the  allegations  of  the  answer,  and  should,  on 
irinciple,  be  estopped  from  denying  them  in  this  litigation.  Trumbull 
^unty  Mut.  Ins.  Co.  v.  Horner,  17  Ohio  407;  Vorhees  v.  Bank,  19 
)hio  463. 

The  question  then  arises:  Can  there  be  any  collateral  inquiry  into 
he  power  of  the  legislature  to  grant  a  corporate  franchise,  whether 
onlerred  by  special  enactment  or  by  general  law,  as  provided  in  the 
ODStitution  ? 

In  an  action  by  a  corporation  against  a  defendant,  who  has  already 
dmitted  its  existence,  he  will  not  be  allowed  to  question  it.  We  must 
ecognize  the  same  rule  as  applying  wherever  it  is  soutiht  voluntarily 
0  deny  the  legal  existence  of  the  corporate  body.  We  feel  bound  to 
lold,  in  every  such  case,  that  the  legislative  grant  must  be  regarded  as 
alid  while  the  statute  conlerrtng  it  is  unrepealed,  or  the  franchise  has 
lOt  been  declared  forleiled  on  y«(J  warranlo.  On  this  ground,  a 
lefendant  will  not  be  allowed  to  prove  that  the  charter  was  obtained 
<y  fraud,  especially  if  the  attempt  to  do  so  is  made  by  a  subscriber  to 
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the  stock  who  acScepted  the  charter,  and  assisted  in  putting  it  into  oper- 
ation. Angell  &  Ames  Corporations,  644,  645;  Charles  River  Bridge 
V.  Warren  Bridge,  24  Mass.  (7  Pick.)  344;  Bear  Camp  River  v.  Wood- 
man. 2  Me.  404. 

So  if  there  has  been  an  excess  of  corporate  authority,  the  acts  done 
being  clearly  u/ira  vires,  we  may  resolve  the  question  into  a  negation 
of  the  power,  which  would  be  but  equivalent  to  doing  similar  acts  with- 
out any  corporate  authority  whatever.  But  such  acts  do  not,  per  sese, 
avoid  a  charter  until  a  forfeiture  ol  the  franchise  has  been  first  judicially 
declared.  Angell  &  Ames  Corporations  644,  and  cases  cited.  In  the 
case  before  us,  the  corporation  was  created  under  Sec.  66  of  the  act  of 
April  9,  1852,  claiming  in  part  the  purpose  of  conferring  benefits  upon 
the  members,  not  only  by  subserving  their  individual  interests,  by  pro- 
tecting them  in  their  particular  calling  in  a  mode  not  inconsistent  with 
public  policy  or  against  law,  while  in  case  of  sickness  or  accident,  aid 
trom  the  common  fund  was  to  be  given  to  the  members:  and  we  must 
suppose  the  object  we  have  stated  was  regarded  in  good  faith,  and  could 
not  be  intended  to  advance  or  efiect  any  other  design,  and  whetbei 
the  officers  ol  the  corporation  have  fulfilled  their  duties  or  not,  is  not 
here  a  matter  of  inquiry.  Sufficient  is  it  that  the  body  still  exists  which 
claims  corporate  powers,  and  we  can  not,  in  the  collateral  way  now 
attempted  by  the  plaintiffs,  avoid  their  corporate  acts,  or  by  our  deci- 
sion virtually  repeal  their  charter. 

On  the  whole  case,  we  are  all  ol  the  opinion  that  the  plaintilt  can 
not,  in  this  form  of  action,  obtain  the  relief  he  seeks.  The  petition  will 
be  dismissed  without  prejudice. 


1  os.c.  CONTRACT— WIFE  -HUSBAND— AGENCY. 

837 

[In  General  Term,  April,  1871.] 

Joseph  DbCamp  v.  A.  O.  Gaskill  et  al. 

By  contract  with  G,  D  performed  work  and  labor  for  necessary  repairs  on  the  sep- 
arate property  of  G*8  wife.  G  paid  for  part  and  gave  his  note  for  the  balance. 
G's  wife  verbally  admitted  that  her  husband  was  acting  as  her  agent,  and  saw 
the  work  going  on  without  objection.  The  property  was  conveyed  to  a  third 
party  by  contract  dated  the  day  of  service  of  process  in  this  suit  brought  br, 
D  to  charge  the  wife's  estate  with  satisfaction  of  a  judgment  already  obtained 
on  G's  note:    Held^ 

(1)  That  the  acceptance  of  G's  note,  and  recovery  of  a  judgment  thereon,  was  no 

bar  to  the  separate  liability  of  his  wife's  estate. 

(2)  That  the  wife's  estate  was  liable  for  debt  incurred  by  G  on  the  credit  of  her 

property;  and  after  receiving  the  benefit  she  was  estopped  to  deny  her  liability, 
^Behich  equity  would  enforce. 

(3)  That  it  was  not  necessary  to  describe  the  particular  property  sought  to  be  ni«de 

liable,  but  that  equity  would  enforce  the  demand  against  her  property  in  gen- 
eral. 

(4)  That  the  specific  property  on  which  the   repairs  were  made  was  liable,  after 
sale,  in  hands  of  purchaser,  under  section  79  of  the  code. 

Suit  against  husband  and  wife,  asking  judgment  against  the  wife 
alone  for  work  and  labor  done,  and  material  furnished,  at  the  request  of 
the  wife  and  under  a   verbal  agreement  with  her,  in   repairing  and 


SUPBRIOR  COURT. 


DeCamp  v.  Gatkill. 


naking  additions  to  a  house,  then  her  separate  property.  The  amount 
claimed  is  $252  and  interest.  Both  defendants  weie  served  with  pro- 
:ess,  and  answer  denying  that  any  contract  was  made  with  the  wife,  or 
liat  the  work  and  materials  were  fmnlshed  at  her  request,  but  averting 
:bat  the  contract  was  made  with  the  husband,  and  that  he  had  given  the 
ilaintiB  a  note  for  $277,  whereon  a  judgment  had  been  recovered,  which 
vas  shown  by  the  evidence  to  be  unsatisfied. 

To  this  answer  there  was  no  reply.  By  the  evidence  on  the  trial,  it 
ippeaied  that  the  whole  bill  was  $428.  on  which  Mr.  Gaskill  had  paid 
1230;  that  Mrs.  Gaskill  had  said  to  the  plaintiff  that  she  lully  intended 
he  amount  should  be  paid ;  that  her  husband  was  her  agent  in  the  mak- 
ng  of  the  contract,  and  that  the  debt  was  just  and  ought  to  be  paid.  It 
vas  proved  that  the  repairing  was  necessary,  and  that  Mrs.  Gaskill 
law  the  work  going  on  and  raised  no  objection  to  it.  The  note  of  Mr. 
>askill  to  the  plainti^  was  made  by  him  at  the  plaintiff's  request,  and 
SaskiU  admitted  that  be  attended  to  his  wile's  business  in  this  matter, 
rhe  property  on  which  the  work  was  done  was  conveyed  the  day  this 
uit  was  brought. 

At  special  term  judgment  was  given  for  the  delendants.  A  motion 
ras  made  for  a  new  trial  and  overruled,  to  which  ruling  a  writ  of  error 
tas  taken. 

DeCamp,  tor  plaintiff. 

Pruden,  contra. 

Iagans,  J. 

It  will  be  seen  that  this  suit  is  not  brought  to  enlorce  a  mechanic's 
ten,  but  is  simply  an  action  on  an  account  for  work  and  labor  done 
Dd  materials  furnished,  on  repairing  the  wile's  property,  which  has 
ince  been  conveyed  to  a  third  person,  the  time  tor  taking  a  lien  bav- 
ng  long  since  expired.  The  objection  made  to  a  recovery,  that  the 
inaband  had  given  his  note  for  the  amount  sued  for  in  this  cause,  and 
bat  a  judgment  had  been  recovered  therton  against  him  and  execution 
ssued,  is,  we  think,  ol  no  avail,  as  it  nowhete  appears  that  the  note  ' 
ras  given  in  satisfaction  oi  the  debt.  What  was  done  by  the  plaintili 
Iter  obtaining  this  note  is  not  suf&ciept  evidence  to  preclude  the  main- 
enance  of  this  action  against  the  wife,  il  it  can  be  maintained  at  all. 
fhey  are  not  jointly  liable. 

We  are  all  of  opinion,  upon  the  testimony,  that  Mr.  Gaskill  acted 
a  behalf  ot  his  wile  in  obtaining  the  work  and  materials,  wherefore  it 
last  be  interred  that  she  intended  to  charge  her  separate  property. 
i'here  is  no  question  but  that  the  work  and  materials  were  for  the 
enefit  ot  her  separate  estate,  or  that  the  debt  was  incurred  on  the  credit 
if  her  property.  She  received  the  benelit  of  the  work  and  materials, 
nd  though  there  w:is  some  testimony  looking  to  a  remonstrance  with 
ler  husband  against  having  the  work  done,  she  did  not  stop  it  as  she 
night  have.  It  would  be  inequitable  after  it  has  been  done,  and  the 
enefit  ol  it  realized,  as  the  property  has  since  been  sold,  to  allow  her 
0  set  up  such  a  defense.  The  commission  of  appeals  ol  New  York,  in 
case  just  reported  (Corn  Exchange  Ins.  Co,  v.  Babcock,  42  N.  Y.  til3, 
15),  under  a  statute  much  broader  than  our  act  of  March  2B,  Ibtiti  (S. 
£  S.  391)  [repealed.  Sec.  17t)8.  (No.  560),  Rev.  Stat,]  rendered  an  ordi- 
larj'  judgment  against  a  married  woman,  where  she  had  indorsed  her 
lusband's  note  as  his  surety,  without  consideration  and  without  benetit 
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to  her,  charging  in  the  indorsement  her  separate  estate  with  the  pay- 
ment of  the  note.  And  the  court  of  appeals  of  Kentucky  have  gone 
quite  as  far  in  a  cause  decided  as  long  ago  as  1852.  Bell  v.  Kellar,  52 
Ky.  (13  Mon.  B.)  381,  385. 

Without  discussing  these  authorities  and  their  application  to  our 
legislation,  it  is  enough  to  say  that  our  statute  clearly  makes  a  wile's 
property  liable  on  a  contract  made  by  her  or  mth  her  authority  or  assent 
for  the  benefit  ot  her  separate  estate.  Our  Sujireme  Court  has  so  held 
in  construing  this  statute  in  a  case  to  be  reported,  Phillips  v.  Graves, 
20  Ohio  St.  H71.  that  a  married  woman  may  charge  her  separate  estate, 
real  or  personal,  with  her  debts  to  the  whole  extent  that  the  same  were 
incurred  lor  the  benefit  of  her  separate  estate  or  for  her  own  benefit  on 
the  credit  ot  her  separate  property,  and  that  the  intention  to  exercise 
such  a  power  at  the  time  the  debt  is  incurred  may  be  either  express  or 
implied,  and  that  a  court  of  equity  will  enforce  the  payment  ot  such 
charges: 

1.  By  appropriating  the  personal  property; 

2.  By  sequestering  the  rents  and  profits  of  realty;  and, 

3.  By  a  sale  of  the  realty  when  necessary. 

There  is  no  dispute  that  the  contract  here  was  lor  the  benefit  of  the 
separate  estate  of  the  delendant  and  upon  the  credit  thereof,  and,  as  we 
have  seen,  her  estate  must  be  held  liable. 

The  property  in  which  the  work  was  done  has  been  conveyed  after 
the  suit  was  brought.  It  does  not  appear  that  the  defendant  has  any 
other  separate  properly.  We  have  no  doubt  that  the  specific  property 
upon  which  the  work  was  done  could  be  charged  with  this  debt,  if  it 
were  still  in  the  ownership  of  the  defendant,  or  if  sold  during  pendency 
of  the  suit.  But  we  do  not  think  that  there  is  any  good  reason  that  the 
liability  should  be  confined  to  that  property  alone.  It  is  unnecessary 
that  the  specific  property  to  be  charged  should  be  described  when  the 
contract  was  made.  This  question  has  been  much  mooted  in  New  York, 
and  in  Corn  Exchange  Ins.  Co.  v.  Bahcock,  su fir  a,  all  the  commission- 
ers hold.  Hunt,  Gray,  and  Earls,  commissioners,  giving  separate 
opinions,  in  which  they  review  and  collect  the  authorities  in  England 
and  elsewhere,  that  * 'there  is  no  more  propriety  in  the  principle  sought 
to  be  sustained  than  there  would  be  in  holding  that  the  promissory  note 
of  a  male  adult  must  describe  the  property  seized  on  execuiion  issued 
on  a  judgment  recovered  on  the  note.  The  law  holds  all  the  property 
of  the  maker  or  the  obligor  responsible  for  its  satisfaction.  The  judg- 
ment, when  recovered,  creates  the  lien." 

That  was  an  action  at  law.  The  precise  point  is  clearly  stated  in 
Ballin  v.  Dillaye,  37  N.  Y.  35,  where,  in  reversing  the  judgment  below, 
Parker,  J. ,  says,  **I  have  no  doubt  that  the  obligation  the  defendant  took 
on  herself  was  for  the  benefit  of  her  separate  estate,  which  is,  there- 
fore, chargeable  in  equity  tor  the  payment  of  the  deficiency  in  question. 
In  such  a  lease  the  liability  attaches,  not  as  a  specific  lien  on  any  par- 
ticular portion  of  her  estate,  but  upon  the  whole  of  it.  Her  separate 
estate,  as  a  whole,  becomes  liable  for  any  inrlebtedness  contracted  by 
her  for  iJs  benefit  to  any  extent."  See  also  Dyett  v.  Coal  Co.,  20  Wend. 
570.  When,  however,  the  suit  is  in  equity  the  proceedings  and  the 
judgment  should  specify  the  property  to  be  subjected.  Here  the  prop- 
erty on  which  the  work  was  done  is  described  in  the  petition. 
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It  has  already  been  staled  that  the  propetty  la  question  was  cod- 
id  during  the  pendency  of  the  suit.  It  it  be  true  that  this  is  the 
'  property  the  defendant  has,  can  it  be  charged  with  this  debt  in 
hands  ol  the  vendee  ?  There  is  a  contract  lor  the  sale  ol  this  prop- 
,  dftted  on  the  very  day  process  in  this  suit  was  served.  This  con- 
t  was  filed  aulong  the  papers  by  the  defendant,  but  not  attached  to 
bill  ol  exceptions.  Nor  is  there  any  evidence  on  the  subject  in  the 
of  exceptions  except  a  vagne  statement  that  the  property  had  been 
Certainly  if  the  suit  were  pending  when  this  sale  took  place,  no 
rest  could  be  acquired  by  the  vendee  against   the   plainlifi.     Code 

79  [Sec.  505t>,  Rev.  Stat.];  2  S.  &  C.  966.  The  vendee  would 
•cum  piiere,  and  we  take  it  lor  granted  that  it  constituted  the  whole 
he  wile's  separate  realty  at  the  time  tl:e  contract  was  made.  But 
whole  testimoDy  is  too  vague  on  several  material  matters  for  a  fair 
tideration.     The  evident  purpose  of  the  action  is  to  charge  this  prop- 

On  the  whole  case,  we  think  the  judgment  should  be  reversed  and 
cause  remanded  for  lurther  proceedings. 


COUNTERCLAIM— BILL  OF  EXCEPTIONS.  '  ^^f  c. 

[In  General  Term,  April,  ISTL] 

A.  N.  Whxblberg  v.  H.  Eberhardt  &  Co. 

I  trial  before  a  releree,  who  teotteted  a  juilgmeul  on  a  counterclaim  in  favor  of 
Lhe  delendants,  the  plaintiff  made  a  motion  for  a  new  trial  and  took  no  liill  of 
exceptions;  but  after  the  referee's  report  was  filed,  made  exceptions  thereto, 
irhicb  the  court  overruled  and  reodered  judgment  for  the  amouat  found  due 
by  the  referee  in  favor  of  the  delendants— to  all  which  the  plaintiff  excepted, 
but  took  no  bill  of  exceptions:  Held,  that  there  is  nothing  in  the  record 
properly  before  the  court  which  can  be  noticed  on  error. 

Mallon  &  CoSey.  for  plaimitl. 
Huston  &  Shunk,  lot  defendants. 

3ANS.  J. 

This  was  a  suit  ior  damages,  lor  a  breach  of  a  contract  for  a  divi- 
I  of  the  profits  of  the  sale  ol  certain  stoves  which  the  defendants  were 
nanulacture  and  deliver  to  the  plaintitf.  The  plainliS  alleged  a 
are  to  deliver  stoves  according  to  the  contract.  The  defendants 
ted  alt  lhe  allegation.s,  and  alleged,  by  way  of  counterclaim,  a  fail- 
ol  the  plaintiff  to  receive  and  sell,  whereby  they  suffered  great  dam- 
i  in  the  loss  of  patterns,  etc.,  as  well  as  a  balance  of  account  lor 
3  that  had  been  made. 

The  whole  cause  was  referred  to  H.  P.  Lloyd,  Esq.,  as  a  releree, 
ake  testimony  and  to  report  his  findings  of  law  and  fact.  After 
ring  the  testimony,  which  is  very  voluminous,  the  referee  rendered 
gment  in  favor  of  lhe  delendants,  on  the  counterclaim  of  $2, .574. 19. 
;  defendants  made  no  motion  for  a  new  Irial  beloie  the  releree  and 
c  no  bill  of  exceptions.  But  after  the  report  was  filed  the  plaintitf 
1  several   exceptions   to   lhe   findings  of   both   law  aud  fact.     On 
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motion  of  defendants  these  were  overruled  by  the  court,  and  the  report 
was  confirmed  and  judgment  entered  for  the  defendants  lor  the  amount 
as  stated  by  the  referee.  To  all  which  the  plaintiff  excepted,  but  took 
no  bill  of  exceptions.  * 

We  are  all  of  opinion  that  the  cause  is  not  properly  before  us, 
as  there  is  no  bill  of  exceptions,  nor  indeed  any  thing  which  we  can 
notice. 

Judgment  affirmed. 


1  ojc.  DEEDS— DESCRIPTION— INTENTION. 

[In  General  Term,  April,  1871.] 

Henry  Brachman  v.  Erastus  M.  Smith,  Admr..  etc. 

B  holding  under  deed  from  C,  "  beginning  sixty-six  feet  west  of  Vine  street,"  giv- 
ing thirty-three  feet  front  conveyed  by  same  description  to  W,  who  again,  by 
same  description,  leased  back  to  B.  The  djeeds  of  the  premises  preyions  to  Cs 
deed  to  B  erroneously  dehcribed  it,  "  beginning  sixty-five  feet  west  of  Vine 
street,"  giving  thirty-four  feet  front,  and  on  this  line  the  division  wall  stood. 
The  adjacent  owner  tore  down  this  wall,  and  B  sned  W  on  the  covenants  of  his 
lease :  Heldy  that  the  language  of  the  deeds  from  C  to  B  and  B  to  W,  and  the 
manifest  intention  of  the  parties,  overcame  the  presumption  arising  from  the 
existence  of  the  boundary  wall,  and  that  B  was  estopped  to  claim  the  right  of 
quiet  possession  to  more  than  thirty- three  feet. 

Error  to  special  term. 

This  was  an  action  upon  the  covenants  in  a  lease  alleged  to  ha?e 
been  made  by  Albert  R.  Wise,  in  his  lifetime,  by  which  he  demised 
to  the  plaintiff  certain  premises  on  Third  street,  Cincinnati,  ior  the 
term  oi  five  years,  at  an  annual  rental  of  $1,500.  A  copy  of  the  lease 
is  made  a  part  of  the  petition,  wherein  the  property  leased  is  desaibed 
as  part  ol  lot  180  as  numbered  on  the  plan  o\  Cincinnati,  beginning 
at  a  point  on  the  south  side  oi  Third  street,  sixty-six  feet  east  of  Vine 
street,  extending  thence  eastwardly  ow  Third  street  thiriy-three  feet, 
thence  southwardly  at  right  anglies  with  Third  street  ninety-nine  feel, 
thence  westwardly  on  a  line  parallel  with  Third  street  thirty-three  feet, 
thence  northwardly  to  Third  street,  the  place  of  beginning,  being  the 
same  premises  conveyed  to  the  lessor  by  the  said   Brachman 

The  petition  alleged  that  the  plaintiff  was  in  the  possession  of  the 
premises  under  his  lease,  in  which  his  lessor  had  covenanted  that  he 
should  peacealily  and  quietly  hold  and  enjoy  during  his  term,  without 
any  hinderance  on  the  part  of  the  lessor  and  those  claiming  under  him. 
Nevertheless,  on  July  1.  18t)4,  one  Joseph  Trounstine,  with  others 
unknown,  lawfully  claiming  under  the  intestate,  and  with  his  authority, 
but  against  the  will  of  the  plaintiff,  entered  the  demised  premises  and 
evicted  him  therefrom,  tore  do^n  one  wall  of  the  building  erected 
thereon,  and  destroyed  the  fixtures,  furniture,  and  improvements  ot  the 
plaintiB  therein,  whereby  the  plaintiff  was  deprived  of  the  possession  of 
the  premises,  and  compelled  to  expend  large  sums  of  money  in  protect- 
ing his  merchandise  and  other  chattels  with  which  he  carried  on  his 
business  therein. 

The  administrator  of  Wise  answers,  denying  all  liability  on  the  part 
of  his  intestate,  for  any  act  alleged  to  have  been  done  by  him  or  any 
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son  in  bis  behalf,  or  by  his  consent,  as  is  charged  in  the  plaintiff's 
itioD,  claiming  also  that  the  lease  made  to  the  plaintiff  was  of  the 
le  premises  described  in  identical  language  by  metes  and  bounds, 
ich  the  plaintifi  used  in  the  conveyance  to  the  intestate  on  the  same 
the  lease  was  executed ;  that  at  the  time  it  was  understood  between 
parties  that  Jaseph  Trounstine,  who  owned  the  property  immediately 
It  of  the  leased  premises,  and  whose  east  line  was  the  real  west  line 
he  leased  premises,  was  about  to  erect  a  verv  large  building,  the  east 

I  oi  which  would  take  one  toot  ol  the  ground  where  the  west  wall  of 
leased  premises  then  stood,  and  certain  stipulations  in  the  lease  were 

ordingly  inserted  manifesting  the  intention  ol  the  parties,  as  well  as 
ir  mutual  knowledge  of  the  lacts.  These  stipulations  were:  hrst, 
t  the  lessee,  should  only  hold  the  premises  to  the  same  extent  as 

lessor  could  claim  it  he  had  continued  the  occupier;  second,  that 

lessee  was  to  pay  lor  all  necessary  repairs  during  the  term,  both 
ties  lieing  aware  that  these  repairs  would  include  whatever  expendi- 
e  would  be  required  to  protect  the  lessee  in  the  event  the  improve- 
ats  contemplated  by  Trounstine  should  be  made. 

The  answer  further  stated  that  il  Trounstine  did  erect  the  new  wall, 
ing  down  the  west  wall  ol   the  premises,  he  had  the  legal  right   to 

so,  as  the  old  wall  stood  entirely  upon  the  land  owned  by  him, 
ich  the  plaintiff  well  knew  at  the  time  he  conveyed  the  property  to 

intestate  and  received  in  return  the  lease  upon  which  this  action 
brought.  That  the  woik  done  in  constructing  the  same  was  care- 
ly  and  properly  executed,  and  no  more  injury  was  dune,  if  any  was 
ually  sustained,  than  the  plaintiff  must  have  anticipated  when  he 
eived  his  lease;  that  Trounsiine's  east  wall  is  now  the  permanent  west 

II  of  the  leased  premises;  and  that  the  lessee  has 'had,  and  still  con- 
ues  to  have,  ths  possession  and  enjoyment  of  tbirty-thtee  feet  of 
lund,  as  called  for  in  the  plaintiff's  deed  and  intestate's  lease. 

A  general  denial  ot  the  whole  answer  was  set  up  by  way  ol  repli- 
ion. 

The  trial  at  the  special  term  was  had  by  a  jury,  and  a  verdic 
araed  lor  the  delendant. 

To  the  refusal  of  the  court  to  grant  a  new  trial  the  plaintiff  excepted 
1  the  cause  taken  to  general  term  on  error. 

George  E.  Pugh  and  Gazley,  for  plaintiff. 

George  Hoadly  and  Challen.  for  delendant. 

ORES,   J. 

The  errors  alleged  are  predicated  upon  the  improper  admission  ot 
tlmony,  and  the  exclusion  of  legal  evidence,  as  well  as  the  refusal 
grant  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
V  and  the  evidence  adduced  on  the  trial. 

The  exceptions  taken  to  the  evidence  offered  and  allowed  to  be 
Id  on  the  trial  have  not  lieen  pressed  in  argument,  and  we  need  not 
w  consider  them,  for  we  are  satisfied  that  the  rights  ol  the  parties 
o  be  determined  upon  that  portion  of  the  testimony  which  we  find 
ly  stated  in  the  bill  of  exceptions,  and  to  which  no  objection  seems 
have  been  made. 

A  brief  history  of  the  title  to  the  premises  is  this:  On  July  11, 
59,  Bracbman  became  the  owner,  by  deed  Irom  Coolidge,  which 
Ktibed   the  boundary  as  beginning  and  ending  exactly  as  we  find  it 
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stated  in  the  c6nveyaDce  lrom~  Brachtnan  to  Wise  and  the  lease  irom 
Wise  to  Brachman.  But  it  was  then  known  that  there  had  been  a 
mistake  in  describing^  the  boundary  of  the  premises  in  the  deeds  of  some 
of  the  proprietors  prior  to  Brachman's  purchase,  the  true  line  beginning 
sixty-six  feet  from  Vine  street,  though  stated  to  be  but  sixty-five.  Thus 
Coolidge,  who  obtained  his  title  from  one  Ogden,  in  1858,  under  an 
agreement  to  purchase  made  in  18S8,  took  possession  of  the  premises 
with  the  understanding  that  his  western  line  was  only  sixty-five  leet  Irom 
Vine  street,  and  built  his  west  wall  accordingly.  Thus  the  fact  must 
have  been  well  known  to  Brachman  at  the  time  of  his  purchase  from 
Coolidge,  for  it  was  then  evident,  by  the  description  in  his  deed,  that 
measuring  sixty-six  feet  irom  Vine  street,  instead  of  sixty-five  leet, 
must  include  the  west  wall  of  the  building  as  it  then  stood.  Indeed, 
the  subsequent  conveyance  by  Brachman  to  Wise  must,  we  think, 
beyond  doubt  establish  the  clear  understanding  of  the  parties  as  to  the 
extent  of  his  purchase.  In  18t>4,  afte  Brachman  had  been  Wise's 
tenant  lor  neatly  a  year,  Trounstine,  who  had  already  contemplated 
the  improvement  of  his  ground  between  Wise's  west  line  and  Vine  street, 
having  previously  made  an  agreement  tor  that  purpose  with  Wise,  took 
down  a  portion  of  the  west  wslW  of  the  premises  in  dispute  and  placed 
the  foundation  of  his  own  east  wall  on  what  was  claimed  to  be  the  true 
line  between  the  parties,  erecting  thereon  a  large  and  valuable  build- 
ing. This  work  necessarily  exposed  the  plaintiff's  premises,  and  inter- 
fered with  his  business  during  the  time  that  was  required  to  make  the 
improvements  of  which  Brachman  subsequently  enjoyed  the  benefit.  It 
is,  then,  lor  the  damages  sustained  by  taking  down  the  old  wall  and  the 
construction  oi  the  new  that  this  action  is  brought. 

At  the  time  Trounstine  made  the  alteration,  Wise  was  absent  from 
the  state,  and  so  remained  several  months,  and  il  we  connect  this  fact 
with  the  allegation  in  the  petition,  that  the  wall  was  taken  down  by 
Trounstine,  we  hold  it  to  be  very  douhtiul  whether  any  case  is  made 
against  Wise.  How  far  the  averment  that  Trounstine  *' lawfully  claim- 
ing under  Wise  and  with  his  authority,"  is  sufficient  to  create  a  liabil- 
ity for  a  lest,  is  at  least  very  questionable.  We  need  not  now  deter- 
mine the  question,  as  we  are  satisfied,  on  the  whole  case,  the  plaintiff  has 
no  right  ot  action  against  the  defendant's  intestate. 

When  the  plaintiff  obtained  his  title  from  Coolidge,  he  conld  not 
have  been  ignorant  ot  the  true  boundary  line  of  the  adjacent  premises 
on  the  west.  The  wall  then  standing  was  evidently  erected  on  the 
supposition  that  the  premises  on  which  it  was  built  were  to  be  measured 
sixty-five  feet  from  Vine  street,  and  he  could  not,  therefore,  claim  any- 
thing by  his  occupancy,  on  account  of  an  erroneous  boundary.  It  was 
alike  obligatory  on  all  parties,  it  the  fact  were  known,  to  regard  it  in 
the  light  of  a  mistake  rather  than  as  an  estoppel  upon  both.  Nor  would 
the  statute  ot  limitations  give  any  additional  privileges,  since  as  long 
before  the  bar,  if  it  could  be  claimed  it  ever  existed,  the  boundary  was 
deemed  to  be  the  true  one,  and  nothing  could  have  bee«  gained  by  mere 
acquiescence. 

We  admit  the  rule  that  known  and  established  monuments  control 
the  quantity  of  the  estate  granted,  if  they  have  existed  lor  the  term 
prescribed  by  the  statute,  and  in  the  meanwhile  have  been  always 
regarded  as  defining  a  division  line;  but  when  the  boundary  isqnes- 
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Doed  by  such  uneqaivocal  ads  as  we  find  in  the  record,  the  pioposi- 
3D  made  by  the  plaintiff  can  not  be  sustained. 

A  disputed  line  may  be  settled  by  the  mutual  consent  of  the  adjacent 
oprietors,  if  such  consent  is  clearly  proved,  and  has  long  been  acted 
Jon.  But  there  must  be  no  misappieheDsion  on  the  part  of  those  who 
:teiiniDe  the  boundary  as  to  the  state  of  fact  which  then  exists.  Both 
nst  be  informed  of  the  true  character  ol  the  matter  in  dispute,  and 
ben  thus  advised,  connected  with  subsequent  occupation  by  the  agreed 
le,  the  contioversy  must  end.  The  parties  have  then  settled  all 
atters  in  dispute.  Where,  however,  a  vendee  faxes  a  boundary  line 
bich  coincides  with  the  description  in  his  deed,  and  alterward  finds 
e  description  to  be  erroneous,  his  subsequent  reconveyance  ot  the 
emises  to  his  grantor  under  the  true  description  establishes  the  fact 
an  erroneous  boundary,  which  the  original  grantor  or  his  grantee 
111  not  be  permitted  to  dispute. 

In  the  case  before  us,  C'  alidge  conveyed  the  premise?  to  Bracbman 
'  its  true  description,  and  Brachman  with  the  same  descuplion  granted 
Wise.  He,  lollowmg  the  description  used  in  his  deed,  leased  back 
e  premises  to  Brachman,  which,  we  think,  clearly  shows  that  none  of 
e  grantors  supposed  they  had  any  right  beyond  what  had  been  already 
stinctly  defined.  They  must  be  estopped  to  deny  what  they  have  so 
lemnly  admitted.  Any  other  determination  on  our  part  would  give 
the  plaintift  thirty-four  leet  of  ground,  when  be  claimed  no  more 
an  thirty-three  leet  by  his  deed  from  Coolidge  and  his  conveyance  to 
'ise. 

On  the  assumption  that  Trounstine  was  the  real  owner  of  the  ground 
>on  which  he  erected  his  east  wall,  he  had  the  undoubted  right  to 
ke  possession  of  it  and  appropriate  it  to  his  individual  advantage. 
tie  plaintiff  can  not  claim  adversely  to  his  own  acts,  and  if  there  is 
idence  to  authorize  us  to  bold  that  the  wall  was  taken  down  in  a 
reful,  skillful  manner,  and  no  injury  was  caused  other  than  what 
luld  have  been  the  necessary  result  ot  erecting  the  new  wall,  we  must 
iply  the  rule  which  governs  when  owners  of  party  walls  find  it  proper 
r  either  to  take  down  the  common  structure  in  order  to  rebuild  it. 
ieatt  V.  Morris,  10  Ohio  St  523. 

All  the  facts  submitted  to  the  jury  have  been  passed  upon  by 
em,  and  their  finding  upon  the  evidence  is,  in  our  opinion,  consistent 
ith  the  law  ot  the  case.  And  neither  in  the  rulings  of  the  court  on 
e  questions  submitted  at  the  trial,  in  the  charge  to  the  jury,  or  in  the 
cinsion  or  admission  ot  testimony,  do  we  find  any  error. 

Judgment  affirmed. 
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I  C.S.C.        INSURANCE  POLICY— CANCELLATION— SUIT. 

[In  General  Term,  April,  1871.] 

*Stephbn  W.  Wilkins  V.  Tobacco  Insurance  Co. 

W,  the  owner  of  an  insurance  policy,  wrote  to  the  company,  "  Consider  your  policy, 
No.  39,  as  canceled  from  the  18th  inst.  and  make  a  new  policy  from  that  date 
for  one  year,  with  privilege  added,  at  same  rate."  The  company  answered,  "I 
can  not  agree  to  proposed  change,  and  therefore  cancel,  pro  raia^  charging 
returned  premium."  A  subsequent  loss  occurred,  prior  to  che  date  of  the 
expiration  of  the  original  policy:    Held^ 

(1)  That  W's  letter  was  not  a  cancellation  of  the  policy,  but,  until  accepted,  a  mere 
proposition  so  to  do. 

^2)  That  the  proposition  was  indivisible,  and  if  not  accepted  as  a  whole  the  origioal 
contract  remained  unaltered,  and  W  was  not  estopped  to  sue  thereon. 

Case  reserved  from  special  term  on  motion  J  or  new  trial. 

This  action  was  brought  upon  a  policy  of  insurance  issued  by  the 
defendants  on  July  3,  1867,  to  one  M.  Pyne,  by  which  he  was  insured, 
in  the  sum  of  $3,000,  upon  the  steamer  St.  Patrick,  against  all  the  usual 
risks  while  navigating  the  Ohio  and  Mississippi  rivers  belo(¥  Cairo, 
during  twelve  months  irom  the  date  of  the  contract.  The  policy  was 
afterward  assigned  by  Pyne  to  the  plaintiff. 

Two  causes  ot  action  are  alleged  in  the  petition.  In  the  hrst, 
damages  are  claimed  for  a  loss  which  occurred  in  October,  1868;  in  the 
second  count  it  is  averred  the  defendants  are  liable  for  another  loss 
which  took  place  on  April  18,  1868. 

There  was  no  dispute,  when  the  case  was  tried  in  special  term,  as 
to  the  liability  ot  the  defendants  for  the  loss  first  claimed;  but  it  was 
denied,  when  the  second  loss  occurred,  there  was  any  contract  of  insur- 
ance in  existence  upon  which  this  action  could  be  brought,  the  defend- 
ants alleging  that  as  early  as  November,  1867,  the  policy  was  canceled 
by  the  consent  of  all  parties  in  interest,  and  no  subsequent  liability 
thereon  can  now  be  claimed. 

The  evidence  adduced  by  the  defendants  to  prove  the  fact  is  con- 
tained in  two  letters — the  one  written  by  the  agent  of  the  insured,  dated 
St.  Louis,  November  20.  1867,  and  directed  to  the  secretary  of  the 
defendants,  in  these  words: 

'*Please  consider  your  policy,  number  39 — $3,000,  M.  Pyne,  on 
steamboat  St.  Patrick — as  canceled  from  the  I8th  inst.,  and  make  a  new 
policy  lor  $3,000  from  that  date  lor  one  vear  at  same  rate,  137,  valua- 
tion $33,750  Cfixed  by  our  inspector),  limit  $22,500,  balance  as  old 
policy,  with  privilege  of  Mississippi  ^dded.  Please  send  policy  and 
premium  note,  and  I  will  collect  amount  due  and  remit  at  once. 

Yours  truly,  A.  W.  HowE." 


C»' 


To  this  letter  the  secretary  replied,  on  November  24,  1867: 
*'Mr.  a  W.  Howe,  St.  Louis,  Mo.,  Dear  Sir:    Your  favor  ot  the 
twentieth  inst.  at  hand.     I  can  not  agree  to  the   proposed   change  in 

*  The  point  as  to  whether  or  not  such  a  letter  would  effect  a  cancellation  is 
affirmed  in  30  Ohio  St.  317. 
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policy    on   steamboat    St.  Patrick,  and,   therelore,  cancel  "pro  lata," 
charging  for  lour  and  a  half  months.     Returned    premiun],   $243.75. 
"Yours  truly, 
"Samuel  S.  Yourtrbe,  Secretary." 

No  other  correspondence  then  passed  between  the  parties,  though 
it  is  charged  by  the  defendants  their  secretary  had  written  a  similar  note 
to  the  in.iured  himself,  directed  to  St.  Louis,  but  there  is  no  proof  he 
ever  received  it  or  knew  anything  of  the  correspondence  that  had 
already  passed  between  the  secretary  and  Howe.  It  was  also  in  proof 
that  Pyne,  the  insured,  was  not  a  resident  of  St.  Louis  but  of  Memphis, 
and  there  was  no  evidence  that  the  insured,  either  by  himself  or  his 
^ent,  Howe,  ever  assented  to  the  act  ol  the  secretary  in  canceling  the 
policy,  or  that  they  considered  it  to  be  canceled,  but,  on  the  contrary 
while  the  policy  was  still  in  their  possession,  in  the  month  of  April, 
1868,  the  insured  applied  to  the  defendants  for  permission  to  assign  to 
1  third  party,  which  was  refused. 

Several  instructions  were  asked  by  the  plaintiff's  counsel  at  the 
trial  below,  some  ot  which  were  given  to  the  jury  and  some  refused; 
those  not  given  were  but  the  statement  of  the  same  proposition  in  other 
forms  contained  in  the  tirst  instruction  asked  by  the  plaintitl.  That 
instrnction  was  this,  "That  the  letter  of  November  20,  1S67,  by  Howe 
to  the  delendaot,  contains  a  proposition  to  cancel  the  policy  and  issue 
another  lor  the  same  amount,  and  that  the  defendant's  reply  so  treats 
it,  and  is  not  an  assent  to  that  proposition  but  a  rejection  of  it,  and  does 
not,  with  the  letter  first  named,  constitute  a  new  agreement  and  a  can- 
::ellation  of  the   policy  sued  on." 

This  charge  the  court  refused  to  give,  and  the  jury  found  tor  the 
defendants  on  the  second  cause  of  action.  A  motion  for  a  new  trial 
was  made  by  the  plaintiff,  and  the  case  was  reserved  tor  the  opinion 
of  the  court  in  general  term  on  the  motion. 

Lincoln,  Smith,  Warnock  &  Stephens,  for  plaintiff. 

Hoadly,  Jackson  &  Johnson,  contra. 
Stosbk,  J. 

Ou  the  case  made  by  the  pleadings  and  the  evidence,  the  only 
question  we  are  now  bonnd  to  determine  is  this:  Did  the  letter  ol  the 
agent  contain  a  simple  request  to  cancel  the  policy  without  qualification 
or  condition,  or  was  it  a  request  to  change  the  policy  then  existing  by 
the  substitution  of  another? 

When  the  letter  was  written  the  contract  of  insi;rance  would  not, 
by  its  terms,  have  expired  until  July,  ISKS;  and  we  might  well  inquire 
what  object  would  the  insured  have  had  to  release  the  underwriters 
firom  their  contract  without  any  benefit  secured  to  himself,  thus  virtu- 
ally abandoning  all  claim  to  a  security,  the  terms  of  which  had  already 
been  agreed  upon,  without  receiving  any  equivalent  in  return. 

On  the  theory  of  the  delendanta,  as  argued  by  their  counsel,  the 
proposition  made  by  the  agent  authorized  the  defendants  to  release 
themselves  trom  all  further  liability  at  once,  leaving  to  their  Option 
whether  a  new  policy  should  be  issued  upon  the  terms  stated  in  the 
proposition,  while  the  plaintitt,  on  the  other  hand,  claims  it  to  have 
been  the  offer  to  cancel  this  policy,  on  condition  a  new  one  should  issue 
3a   Di« 
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with  the  privilege  of  navigating  the  entire  Mississippi  river  instead  of 
that  portion  of  it  to  which  the  insured  was  already  restricted. 

If  we  hold  the  proposition  was  single  only,  the  rule  must  be 
applied  that  it  should  be  accepted  by  the  party  to  whom  it  is  addressed 
according  to  its  terms;  there  must  be  no  qualification  in  the  assent  to  be 
given  by  the  other  party,  or  else  there  can  be  no  mutuality  in  the  agree- 
ment. In  the  language  of  Judge  Washington,  in  deciding  the  case  of 
Eliason  v.  Henshaw,  17  U.  S.  (4  Wheat.)  225.  228,  **It  is  an  undeniable 
principle  of  the  law  of  contracts,  that  the  offer  ot  a  bargain  by  one  per- 
son to  another  imposes  no  obligation  on  the  former  until  it  is  accepted 
by  the  latter  according  to  the  terms  in  which  the  offer  is  made;  any 
qualification  of  or  departure  from  those  terms  invalidates  the  offer  unless 
the  same  be  agreed  to  by  the  person  who  made  it ;  until  the  terms  of 
the  agreement  have  received  the  assent  of  both  parties  the  negotiation* 
is  open  and  imposes  no  obligation  on  either. "  Following  this  exposi- 
tion of  the  law  Mr.  Parsons,  in  his  work  on  contracts.  Vol.  1,  746,  very 
judiciously  remarks,  ''The  principle  may  be  stated  thus:  The  assent 
must  comprehend  the  whole  of  the  proposition;  it  must  be  exactly 
equal  to  its  extent  and  provisions,  and  must  not  quality  them  by  any 
new  matter.'*  But  we  need  not  reler  to  the  cases  where  the  doctrine  is 
admitted  without  reservation;  it  would  not  be  a  duty  on  our  part,  nor 
add  to  what  is  an  established  canon  in  the  law  of  contracts.  We  do  not 
regard  the  quotations  from  digests,  made  Irequently  without  order  in 
the  arrangement  or  even  in  the  chronology  ot  the  cases  cited,  as  tending 
to  improve  our  legal  perceptions  or  strengthen  the  argument  made  in  a 
cause.  We  presume,  without  hesitation,  that  the  law  upon  this  point 
is  not  to  be  doubted,  and  our  duty  is  to  apply  it  to  the  case  before  us. 

It  is  said  that  if  the  proposition  is  to  be  regarded  as  indivisible,  the 
silence  of  the  agent  or  the  insured  himself,  after  the  act  of  the  defend- 
ants in  annulling,  as  it  is  claimed  they  did,  their  agreement  was  evi- 
dence of  their  assent  to  what  was  done.  Such  might  be  the  effect  ot 
mere  silence,  where  a  party  was  bound  by  the  relation  he  bore,  to 
another  to  express  his  assent  or  dissent  unequivocally.  It  must  be, 
however,  in  such  a  case  where  an  obligation  is  imposed,  not  where  the 
debtor  informs  his  creditor  that  he  proposes  to  cancel  or  has  canceled 
his  liability,  without  any  equivalent  being  rendered  in  return.  No  one, 
we  think,  would  require  of  the  creditor  an  express  denial  of  the  right  of 
the  debtor  to  discharge  an  existing  liability  unless  it  might  be  in  lan- 
guage not  altogether  complimentary.  Certainly  the  entire  omission  to 
notice  what  had  been  done  by  the  debtor  could  not  be  seriously  held  to 
create  an  estoppel,  in  manners,  in  morals,  or  in  law. 

If  we  recur  to  the  alleged  authority  in  the  agent's  letter,  it  is  dear 
to  us  it  must  be  construed  to  confer  the  right  to  cancel  an  existing 
agreement  only  by  substituting  another,  and  if  the  substitute  was 
refused,  while  the  power  is  nevertheless  claimed  to  discharge  the  con- 
tract absolutely,  the  defendants  have  disregarded  altogether  the  propo- 
sition made  by  the  plaintiff's  agent,  and  have  acted,  wholly  inconsist- 
ently with  its  terms.  As  has  been  already  stated  there  is  no  evidence 
that  the  insured  acted  upon  the  supposition  there  had  been  a  discbarge 
of  the  defendants'  liability ;  but  it  would  seem  the  vessel  still  continued 
to  be  navigated  without  any  new  insurance  in  other  offices,  until  she 
was  lost  in  April,  18(5^.  Now,  if  the  assumption  of  the  defendants  can 
be  sustained,  the  insured  must  have  been,  during  the  whole  time,  his 
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n  DDderwriter,  while  months  alter  the  alleged  cancellation  he  ap- 
ed lor  leave  to  assign  the  policy,  manitesting  thereby  he  bad  no  idea 
did  not  exist;  and  it  must  not  be  forgotten,  the  evidence  ol  the  can- 
lation  is  to  be  found  only  in  the  letter  of  the  secretary,  the  original 
iicy  being  always  retained  by  the  insured. 

We  are  satisfied  theie  was  no  evidence  ot  the  assent  of  the  insured 
the  act  of  the  insurer;  that  any  entry  made  by  the  defendants  on 
lir  books  would  not  justily  them  in  claiming  it,  as,  il  made  at  all,  it 
s  unauthorized  by  the  insured,  and  could  not  be  offered  as  a  defense 
ihe  second  cause  of  action  in  the  petition. 

We  are  farther  of  opinion  the  judge  who  tried  the  cause  erred  in 
using  to  give  the  first  instruction,  as  prayed  tor  by  the  plaintifi,  and 
it  the  motion  made  in  special  term,  for  a  new  trial,  should  have  been 
inted. 


STOCK— PREFERRED   AND  COHHON.  i  CjSC. 

[In  General  Term,  April,  1871] 

*CoviNGTON  &  Cincinnati  Bridge  Co.  v.  L.  H.  Sargbnt. 

1S56,  S  subicribed  lor  stock  in  the  bridge  company.  By  private  acts  in  ISSS  and 
1861.  and  tbe  public  act  of  1866,  the  company  were  authorized  to  issue  "  pre- 
ferred Rtock,"  but  did  issue  not  only  "preferred  stock."  but  new  "common 
itock."  the  old  common  sCoqk  having  t>een  disposed  of.  Subsequently  the  com- 
pany sued  S  for  bis  unpaid  subscription,  and  recovered  judgment.  S  paid 
the  judgment,  lietnanded  bis  stoctc,  and  was  tendered  shares  of  tbe  new  issue  of 
"  common  stock."  which  he  refused,  and  brought  suit  to  recover  what  he  bad 
paid:    Held. 

The  authority  granted  to  issue  "preferred  stock," did  not  include  tbe  power  to 
issue  new  "common  stock." 

That  as  the  company  had  disabled  itself  without  5's  assent  from  delivering  the 
stock  he  had  contracted  for,  he  could  recover  as  on  a  failure  of  consideration. 

That  tbe  judgment  in  the  former  suit  did  not  necessarily  determine  tbe  matter 
in  the  latter,  and  was  no  bar. 

On  error  from  special  term  to  reverse  a  judgment  rendered  for  the 
intiff  below. 

Tbe  case  appear  Fully  in  the  opinion. 

George  Hoadly  and  Mackoy,  lor  plaintifi  in  error. 

King.  Thompson  &  Avery,  contra. 
.CANS,     J.  (Taft.  J.,  not  sitting;) 

In  185*i,  Sargent  subscribed  for  five  shares,  $500,  of  stock  in  th^ 
dge  company,  conditioned  as  to  payment  upon  the  completion  of  tb^ 
3ge.  The  bridge  company  had  then,  by  statute,  47  O.  L-  Si69,  tb* 
rer  to  issue  thtee  thousand  shares  of  stock.  The  bridge  was  com' 
ted  in  January,  1867,  and  Saigent  was  afterward  sued  on  his  sub- 
iption,  recovery  had,  and  the  money  paid.  In  the  meantime,  the 
ipany  bad  issued  one  hundred  and  eight  shares  in  excess  ot  tbe 
;inal  three  thousand.  In  1858,  55  O.  L-  173,  and  18B1,  58  O.  L. 
I.  by  acts  ol  the  legislature  ot  Ohio,  concurrent  with  the  legislature 
Klentucky,  the  company  issued  "preierred  stock,"  entitled  to  a  divi- 
•Jndgment  reversed,  27  Ohio  Si.  233. 
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dend  of  fifteen  percent.,  before  the  original  stock  would  receive  any 
dividend,  and  also  issued  ordinary  stock.  When  Sargent  paid  the  judg- 
ment for  his  subscription  and  demanded  his  stock,  the  company  tendered 
him  five  shares  of  this  new  issue  of  ordinary  stock,  the  old  having  all 
been  issued,  which  be  retused  to  receive,  and  brought  this  suit  to 
recover  the  amount  he  had  paid. 

Sargent  claims  that  the  company  should  have  given  him  preiened 
stock  if  any,  and  that  inasmuch  a&  the  company  h^d  disabled  itselt  from 
giving  him  the  stock  tor  which  he  had  subscribed,  he  was  not  bound  to 
take  any  other,  and  was  entitled  to  recover  as  upon  a  lailure  of  consid- 
eration. Moses  V.  McFarlan,  2  Burr.  1012;  Keys  v.  Harwood,  2  Man. 
G.  &  S.  905.  The  acts  ot  1858  and  1861  referred  to,  without  calling 
special  attention  to  them,  seem  to  us  to  be  unconstitutional,  under  Art. 
13,  Sec.  1,  of  the  constitution  of  Ohio,  though  it  seems  their  provisions 
were  accepted  by  the  stockholders.  Atkinson  v.  Railroad  Co.,  15  Ohio 
St.  21. 

This  legislation  was  evidently  regarded  as  unconstitutional,  for  in 
1865,  S.  &  S.  200  [repealed  Sec.  7437  (No.  515).  Rev.  Stat.],  the  legisla- 
ture  of  Ohio  passed  a  general  act  authorizing  any  bridge  company 
heretofore  incorporated  to  bridge  the  Ohio  river,  to  increase  its  stock  to 
4^2,000,000  by  the  vote  ot  a  majority  of  the  stockholder^:,  and  "to  make 
such  increased  stock  preferred  stock,'*  providmg  tor  dividends  of  fifteen 
per  cent,  thereon  before  the  payment  of  any  dividends  on  the  non-pre- 
lerred  stock.  The  provisions  of  this  act  were  accepted  by  a  majority 
vote  of  the  stockholders,  but  without  Sargent's  assent,  for  he  was  not 
a  stockholder,  and  was  excluded  from  voting  by  the  statute,  nor  did 
he  assent  to  the  .acceptance  of  the  previous  acts.  This  act  ot  1865  cured, 
it  is  claimed,  the  previous  invalid  legislation,  and  made  the  non-pre- 
ferred stock  as  well  as  the  preferred  issued  under  the  acts  of  1858  and 
1861,  valid;  or  that,  at  least,  the  company,  under  the  act  of  1865,  had 
the  right  to  issue  non-preferred  as  well  as  preferred  stock.  At  all  events, 
the  company  so  construed  the  act,  and  issued  a  laige  amount  of  ordinary 
as  well  as  preferred  stock,  and  it  was  this  ordinary  stock  which  the 
company  tendered  to  the  defendant  in  error  and  he  refused  to  take.  But 
a  careful  reading  of  the  act  does  not  satisfy  us  that  either  of  these  con- 
structions are  authorized.  The  power  to  make  the  increase  of  stock 
preferred  stock  does  not  include  the  power  to  issue  partly  preferred  and 
partly  non-preferred  stock.  The  fact  was,  therefore,  that  at  the  time 
of  the  detnand  and  tender  the  company  had  no  old  stock,  and  could  not 
comply  with  the  demand  made  by  the  defendant  in  error.  By  the 
issue  of  the  preferred  stock,  which  was  equivalent  to  a  first  mortgage  on 
the  company's  earnings,  the  common  or  old  stock  was  made  of  com- 
paratively small  value.  It  is  not  necessary  to  discuss  the  question 
whether  Sargent  would  have  been  bound  to  take  the  old  st6ck  if  the 
company  had  any  to  give  him. 

But  it  is  said  that,  at  most.  Sargent  is  entitled  to  recover  only 
the  market  value  of  the  old  stock  at  the  time  of  the  demand,  which 
the  testimony  shows  was  twenty  per  cent,  of  its  par  value.  But  the 
company  has  no  old  stock.  Besides,  the  testimony  clearly  shows  that 
the  company  had  disabled  itself  from  performing  its  part  of  the  contract, 
without  his  assent,  and  ought  not  be  allowed  to  take  advantage  of  its 
own  wrong.  It  seems,  therefore,  to  us  a  case  for  a  recovery  as  on  a 
failure  of  consideratton. 
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But  it  is  finally  urged  that  the  record  of  the  suit  wherein  a  recovery 
as  had  against  Sargent  for  the  subscription  price  ol  the  slock,  precludes 
recovery  here;  that  the  whole  matter  is  res  adjndicata,  and  that  this 
substantially  an  attempt  to  prosecute  a  writ  ol  error  to  the  judgment 
I  that  case.  It  i&  said  that  if  Sargent  knew  ot  the  claim  upon  which 
:  seeks  a  judgment  here  at  the  time  of  the  litigation  in  that  suit,  aud 
d  not  plead  it,  he  has  waived  it,  and  if  he  did  not  know  it  he  must 
ing  hi^  action  for  a  new  trial.  Code,  Sec.  301;  2  S.  &  C.  1033  [Sec. 
109.  Rev.  Stat.];  Reynolds  v.  Stan.sbury,  20  Ohio  344. 

But  we  are  not  impressed  with  the  soundness  of  that  suggestion  in' 
oking  into  the  record  of  that  case.  Sargent  might  well  suppose,  ex. 
juo  ei  bono,  that  the  company  would  issue  preferred  stock  to  bim, 
'en  though  he  might  have  known  ot  the  over  issue  of  the  old  stock, 
nd  when  he  had  paid  the  subscription,  and  bis  demand  was  made  and 
>t  complied  with,  the  parties  stood  upon  that  which  occurred  alter  the 
idgment,  and  upon  the  new  relations  thus  created.  Besides,  the 
itual  pwint  at  bar  was  not  raised  in  thai  case,  and  not  necessarily  tried 
id  determined,  and  this  must  have  been  the  case  to  make  that  judg- 
ent  conclusive.  De  Gray,  C.  J.,  so  laid  down  the  law  in  the  Duch- 
s  of  Kingston's  case,  20  How.  St.  Tr.  53ti.  and  our  Supreme  Court  has 
lupted  the  same  rule  in  Lore  v,  Truman,  10  Ohio  St.  45,  Says  Lord 
e  Gray  in  the  case  above  cited,  "Neither  the  judgment  of  a  concurrent 
)r  exclusive  jurisdiction  is  evidence  of  any  matter  which  came  collater- 
ly  into  question,  though  within  their  jurisdiction,  nor  of  any  matter 
cidentally  cognizable,  nor  ol  any  matter  to  be  interred  by  argument 
Dm  the  judgment."  But,  as  we  have  seen,  this  action  is  founded 
x>D  what  occurred  alter  judgment,  and  could  not  be  a  reason  for  a 
^w  trial  in  that  case.  The  propriety  and  validity  of  that  judgment  is 
)t  drawn  in  question,  and,  indeed,  could  not  be  in  this  proceeding,. 
It  the  delendant  in  error  in  this  case  is  bound  to  abide  by  it. 

We  do  not  see  how  the  plaintifi  in  error  is  helped  by  the  fact  that 
e  legislature  ot  Kentucky  is  authorized  specially  to  legislate  amend- 
ents  to  the  charter  ol  the  bridge  company,  in  reference  to  the  preferred 
id  ordinary  stock,  which  was  claimed  to  be  followed  by  the  legislature 
Ohio.  The  bridge  company  can  not  afford  to  admit  that  either  state 
parately  can  alter  or  amend  its  charter  or  powers.  Besides,  the 
:ceptance  by  the  stockholders  of  the  act  of  the  Ohio  legislature  of  lyBS- 
eclndes  the  company  from  denying  the  jutisdiction  oi  the  constitution 
id  laws  of  Ohio  as  to  its  corporate  powers. 

Judgment  below  for  the  defendant  in  error  will  be  aSirmed. 


STOCK   SPECOLATIOH— RECEIPT— LOSSES.  '  o^o. 

[In  General  Term,  April,  1871.] 

Aaron  Van  Camp  v.  Hbnry  O.  Gilbert. 

t  brought  on  receipt  given  by  V  to  G  for  money  to  be  invested  in  •toelca,  and' 
"to  manage  the  same  as  my  own,"  with  V's  knowledge.  G  invested  the  money, 
with  an  eqnal  amonnt  of  bis  own,  in  a  "  pool,"  where  nearly  the  whole  was  lost, 
and  on  b  settlement  with  their  brokers  an  equal  dividend  was  paid  to  each,  ac- 
cepted, and  no  exception  taken  by  V  at  the  time :  Held,  V  could  not  render  G 
liable  for  the  money  advanced. 
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This  case  was  tried  on  submission  to  the  court  at  special  term, 
when  the  issues  were  iound  for  the  defendant.  A  motion  for  a  new 
trial  was  made,  and  the  case  on  the  motion  reserved  to  general  term. 

The  action  was  brought  to  recover  a  large  sum  of  money,  which  was 
alleged  as  due  from  the  defendant  to  the  plaintitl',  on  a  tran^ction 
which  is  explained  by  the  lollowing  writing: 

*  *New  York,  November  8,  1864. 

**Received  of  Dr.  A.  Van  Camp  twenty  thousand  dollars,. to  be 
invested  in  Cleveland  &  Pittsburg  Railroad  stock  tor  his  benefit.-  The 
above  amount  of  money  I  have  left  with  Messrs.  Mills,  Knickerbocker 
&  Co.,  where  the  stock  is  to  be  purchased  and  sold,  which  purchase 
and  sale  I  am  to  manage  the  same  as  I  do  my  own. 

'XSigned)  H.  O.  Gilbert.*' 

It  was  alleged  in  the  petition  that  the  defendant  did  not,  nor  has  he 
ever  complied  with  his  agreement,  but,  on  the  contrary,  has  neglected 
to  do  so,  and  is  now  indebted  to  the  plaintitl  in  the  sum  he  received  Irom 
him. 

The  defendant  answered,  denying  all  indebtedness,  and  moreover 
averred  that  the  money  paid  to  him  by  the  plaintitl  was  deposited  with 
Mills,  Knickerbocker  &  Co.,  stock  brokers  in  New  York,  for  the  purpose 
stated  in  the  receipt,  who  purchased  and  resold  Irom  time  to  time  the 
stock  described,  with  the  knowledge  and  consent  of  the  plaintiff,  who 
was  fully  aware  of  the  facts.  Afterward,  in  May,  1865,  the  brokers 
referred  to  rendered  a  detailed  statement  of  their  purchases  and  sales  to 
the  plaintift  and  defendant,  which  was  a  just  and  true  account  of  their 
dealings  with  the  parties,  and  on  that  day  all  moneys  due  to  both  plain- 
tin  and  delendant  were  paid  to  them  by  the  said  brokers,  to  the  ascer- 
tained amount  of  $1,273.25  each,  this  payment  closing  the  whole  trans- 
action. That  no  exception  was  taken  to  the  account  by  the  plaintiff, 
and  from  that  time  until  the  bringing  oi  this  suit  the  defendant  did  not 
know  that  the  settlement  was  questioned  or  excepted  to  by  the  plaintiff. 
This  is  averred  to  have  been  the  only  transaction  between  the  plaintiff 
and  defendant. 

I.  J.  Miller,  for  plaintitl. 
C.  D.  Coffin,  contra. 


Storkr,  J. 

We  are  asked  to  grant  a  new  trial  on  the  ground  of  *'newly  dis- 
covered evidence,''  and  because  the  finding  of  the  court  below  for  the 
defendant  was  not  sustained  by  the  evidence  and  was  contrary  to  law. 

A  brief  history  of  the  case,  as  we  glean  it  from  the  testimony  in 
the  record,  is  that  the  New  York  brokers  referred  to  held  a  **pool,'*  so 
called  in  Wall  street  parlance,  in  which  large  sums  had  been  and  were 
to  be  invested  tor  the  purchase  and  sale  of  Cleveland  &  Pittsburg  Rail- 
road stock,  which  at  one  time  represented  between  three  and  four 
hundred  thousand  dollars.  In  this  investment  a  number  of  persons 
engaged,  residents  not  only  of  New  York,  but  of  Cincinnati  and  Chicago 
of  all  which  the  plaintifl  seems  to  have  been  well  advised,  and  was 
willing  to  risk  his  money  in  the  adventure;  this  adventure  being  the 
purchase  of  the  stock  already  described,  and  its  resale  from  time  to  time 
at  the  option  of  the  contributors  to  the  fund  invested.  A  large  sum 
was  at  hazard,  and,  as  usual  in  such  transactions,  the  financial  ther- 
mometer was  closely  watched,  to  take  every  advantage  of  every  rise  or 
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fall  in  the  market  to  purchase  and  sell  with  profit.  The  plaintiff  kne 
it  is  evident,  how  the  affair  was  being  conducted,  and  trusted,  with  i 
who  held  shares  in  the  "pool,"  to  future  good  fortune,  and  all  wc 
alike  deceived  in  the  result.  Oo  a  detailed  atatement,  which  the  e< 
dence  assures  us  was  accurately  made  and  lurnished  to  both  plaint 
and  defendant,  it  was  ascertained  there  was  due  each  of  them  (l,27tt.S 
which  was  paid  on  May  4,  1865,  and  the  lollowing  receipt  signed  by  t 
parties: 

"The  above  account  has  been  examined  and  adjusted  and  is  foui 
correct,  and  is  hereby  settled  by  the  payment  to  A.  Van  Camp 
|1, 273.25,  and  the  transfer  to  the  general  account  on  Mills,  Currie 
Co. 's  books  to  H.  O.  Gilbert  of  |1,273.25." 

This  memorandum  was  signed  by  both  the  plaintiff  and  defendai 
without  any  protest  or  complaint,  so  far  as  the  evidence  discloses  th« 
conduct  at  the  time.  This  was  in  1S65,  and  no  demand  was  made 
any  further  sum.  on  account  of  error  or  mistake  in  the  settlement,  un 
this  action  was  brought  in  June.  1869.  This  singular  delay  has  a 
been  explained,  and  during  tUe  whole  period  the  defendant  has  be 
within  the  reach  ol  process  in  New  York  and  Cincinnati. 

There  is  no  question  of  law  presented  in  the  case  to  be  passed  upo 
The  determination  ol  the  whole  controversy  depends  entirely  upon  t! 
facts  proved,  and,  alter  a  consideration  of  the  evidence  submitted  to  t 
we  find  no  diEBculty  in  arriving  at  the  same  conclusion  with  the  jud 
at  special  term.  We  are  satisfied  the  preponderance  of  testimony  c 
lead  to  no  other  conclusion.  We  can  not  shut  our  eyes  to  the  fact  tb 
he,  who  was  bound  by  his  contract  with  Van  Camp  "to  manage  pu 
chases  and  sales  of  the  stock  in  the  same  manner  he  did  his  own, "  n 
only  did  invest  in  the  "pool"  the  same  amount  of  his  own  money  as 
the  plaintiff's,  but  has  also  sustained  a  similar  loss,  and  been  content, 
adjusting  accounts  with  the  brokers,  to  receive  the  same  amount  th 
was  paid  the  plaiutifl.  We  are  all  of  opinion  that  the  plaintill  has  j 
right  ot  action  against  the  defendant,  and  that  the  motion  for  a  new  tri 
be  oveiruled  and  judgment  entered  for  defendant. 


FIRE  INSURAMCE— LOSS-PAROL  EVIDENCE.        '  C;8.i 
[In  Geti«ral  Term,  April,  1871.] 
*N.  Harris  v.  Abtna  Insurakcb  Co. 

A  policy  inmres  a  person  HfjBiDst  los?  or  dnmege  by  fire,  to  the  amoant  of  t5,(H 
for  tfae  term  of  one  year,  on  bis  inerchandise,  hazardouB  or  not  hazardona,  a: 
on  his  machinery,  tools,  and  fixtures,  contained  in  the  five-story  brick  buildi 
occupied  by  him  as  a  tobacco  factory  and  warehouse,  Nos.  19  and  21.  sitnat 
on  the  west  side  of  Hattimand  street,  between  Third  and  Fourth  streets,  in  Ci 
cinnati ;  adding  that  itae  premises  weie  heated  by  a  furnace  in  the  cellar,  a 
connecti^d  with  the  bnili^iuK  by  wooden  bridges  from  the  upper  atoiy  ;  and  th 
the  premises  were  occupied  as  a  tobacco  factory:  Held,  that  parol  evideti 
was  admissible  to  show  that  a  room,  coonected  by  wooden  bridges  with  t 
main  baildiog  and  nsed  as  part  of  the  tobacco  factory,  was  included  in  t 
premises  described. 

e  of  CI 
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Cox,  Burnett  &  Follett  and  Geo.  E.  Pugh,  for  plaintift. 
Hoadly  &  Johnson,  lor  defendant. 

Taft,  J. 

This  case  comes  up  on  a  petition  in  error,  and  the  plaintiff  in  error 
was  plaintiff  below. 

The  suit  was  for  a  loss,  under  a  policy  of  insurance,  upon  certain 
merchandise,  machinery,  tools,  and  fixtures.  There  is  no  dispute 
about  the  loss  or  the  amount  of  the  loss;  but  the  question  is,  whether 
the  policy  included  the  property  lost.  It  consisted  of  tobacco,  situated 
in  the  fifth  stoiy  of  a  building  on  Main  street,  which  was  used  by 
the  plaintiff  in  connection  with  a  five-story  brick  building  fronting  on 
Hammond  street,  the  connection  being  by  wooden  bridges  across  an  area. 

The  policy  ''insured  C.  W.  Roback  against  loss  or  damage  by  fire, 
to  the  amount  of  f5,000  for  the  term  of  one  year,  on  his  merchandise, 
hazardous  or  not  hazardous,  and  his  machinery,  tools,  and  fixtures, 
contained  in  the  five-story  brick  building  occupied  by  him  as  a  tobacco 
factory  and  warehouse,  Nos.  19  and  21,  situated  on  the  west  sideot 
Hammond  street,  between  Third  and  Fourth  streets,  in  Cincinnati,  Ohio. 
The  above  premises  heated  by  a  furnace  in  the  cellar  and  connected 
with  the  building  by  wooden  bridges  from  the  upper  story.  May  30, 
1867." 

"The  above  premises  are  occupied  as  a  tobacco  factory.  March  12, 
1868.'' 

The  plaintiti,  Harris,  has  become  entitled  to  the  right  of  Roback 
under  this  policy.  The  Main  street  building  was  burnt,  and  the  tobacco 
of  the  insured,  which  was  in  the  fifth  story,  was  lost. 

The  answer  denies  that  the  defendant  insured  any  property  of  the 
plaintiff  at  any  other  place  than  at  Nos.  19  and  21.  on  the  west  sideot 
Hammond  street,  and  denies  any  loss  of  property  insured  by  the  deteud- 
ant. 

The  plaintiff  proposes  to  prove,  and  it  was  admitted  that  it  could 
be  proved,  that  when  the  policy  of  insurance  was  obtained,  the  tobacco 
in  the  fifth  story  of  tbe  Main  street  building  was  shown  to  the  agent  of 
the  delendant  as  part  ol  the  subject  of  insurance,  and  that  a  surveyor 
on  behalf  ot  the  delendant  examined  it  all,  includiug  that  in  the  filth 
story  of  the  building  on  Main  street,  which  was  occupied  as  part  of  the 
factory  and  warehouse  by  the  insured,  and  that  the  said  fifth  story  was 
used  entirely  and  exclusively  in  connection  with  the  said  five-story 
building  as  a  part  of  said  factory  and  warehouse,  and  was  accessible  only 
by  and  through  its  connection  with  said  five-story  brick  building  front- 
ing on  Hammond  street. 

The  judge  at,  special  term,  ruled  out  the  evidence  as  inconsistent 
with  the  written  description  in  the  policy,  and  instructed  the  jury  that 
the  plaintiti  was  not  entitled  to  recover  for  the  loss;  to  which  the  plain- 
tiff excepted. 

The  question  is,  whether  the  merchandise  in  the  fifth  story  of  the 
Main  street  building  was  covered  by  the  policy  under  the  circumstances, 
and  whether  this  evidence  was  competent.  First,  does  the  description 
in  the  policy  necessarily  include  the  tobacco  in  the  fitth  story  of  the 
Main  street  building  without  the  parol  testimony  to  explain  the  sur- 
roundings ol  the  subject  of  the  contract;  and,  secondly,  if  not,  does  it 
so  necessarily  exclude  this  tobacco  that  no  parol  testimony  can  show 


[8UPBRI0&  COUKT. 


Harris  t.  iDanrance  Co. 


It  it  was  inoladed  ?  The  language  can  not  be  changed  by  parol  evi- 
nce; but  by  parol  or  verbal  testimony  the  jury  or  the  court  may  be 
led  in  ascertaining  in  what  sense  the  words  were  actually  used. 

It  is  obvious  that  this  property,  in  the  fifth  story  of  the  Main  street 
ilding,  would  not  be  held  to  be  necessarily  included  in  the  description 
part  of  the  merchandise,  machinery,  and  tools  in  the  five-story  baild- 
;  without  the  aid  of  parol  proof  to  explain  its  connection  with  it. 
>r  do  we  think  that  the  language  of  the  description  necessarily  excludes 
jperty  in  a  room  opening  into  or  connected  with  the  five-story  brick 
ilding,  as  this  is  shown  to  have  been.  The  consequence  is  that  we  think 
it  the  evidence  was  compelent.  This  is  one  ol  the  cases  in  which  a 
itten  contract,  which  is  to  be  construed  in  the  Hght  of  the  circum- 
lUces  appearing  in  evidence,  may  be  consirued  even  by  the  jury, 
der  the  direction  ol  the  court.  And  it  is  proper  for  us,  now  that  the 
ilement  of  the  proof  is  before  ns,  to  go  further  and  say  that  in  our 
inion  the  fiith  story  of  the  Main  street  building  was,  by  a  fair  con- 
nction  of  the  language  of  the  policy,  included  in  the  '  'five-story  brick 
ilding  occupied  by  him  as  a  tobacco  factory  and  warehouse,  N'os.  19 
d  21,  situated  on  the  west  side  of  Hammond  street,"  Nor  is  this 
ostruclion  inconsistent  with  subsequent  expression  in  the  description, 
'.:  "The  above  premises  heated  by  a  furnace  in  the  cellar,  and  COD- 
ited  with  the  building  by  wooden  bridges  from  the  upper  story." 
le  building  on  Main  street  bad  not  been  mentioned  or  alluded  to  in 
y  way,  so  as  to  require  or  even  justify  our  construing  the  word 
luilding"  as  referring  tothe  Main  street  building.  The  only  building 
own  to  the  description  was  "Ibe  five-story  brick  building  occupied  by 
!  insured  as  a  tobacco  factory  &nd  warehouse,  Nos.  19  and  21,"  etc. 
le  sentence  may  not  be  correct  in  loric,  but  nevertheless  we  take  the 
ird  "building"  to  refer  to  the  same  premises  intended  in  the  preced- 
;  sentence;  and  the  language  must  he  taken  to  indicate  that  the  prem- 
s  were  not  all  within  the  walls  of  the  hnilding,  but  that  some  part  ot 
Mn  were  connected  with  it  by  wooden  bridges.  There  was  an  evident 
ipsis,  which  might  be  supplied  thus,  "Part  of  the  above  premises  are 
mected  with  the  main  building  by  wooden  bridges;"  or,  "the  above 
:mises  are  connected  by  wooden  bridges  from  the  upper  story  of  the 
ilding."  Nor  do  we  think  it  would  be  going  beyond  the  authorities 
like  cases,  upon  such  evidence,  to  reject  the  words  "with  the  build- 
;,"  and  read  it  simply,  "the  above  premises  are  connected  by  wooden 
idges  from  the  upper  story." 

Upon  the  whole,  we  think  that  a  man  knowing  the  facts  as  they 
isted  at  the  time  to  which  we  have  referred,  and  reading  the  policy  in 
:  light  ot  them,  would  naturally  include  the  tobacco  in -the  fifth  story 
the  Main  street  building  as  part  of  the  insured  premises.  If  such 
luld  be  the  case  we  do  not  think  it  necessary  that  the  plaintiff  should 
put  to  the  risk  of  losing  his  insurance  by  failing  to  show  a  mutual 
stake  in  a  suit  lor  a  reformation  ol  the  contract.  If  it  may  be  read 
as  to  include  the  tobacco  as  it  stands,  and  il  the  circumstances  under 
lich  the  contract  was  made  require  us  so  to  read  it,  we  think  tfaey  may 
shown  by  parol  evidence. 

The  judgment  will  be  reversed. 
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ic^c        NEW  TRIAL— NEWLY  DISCOVERED  EVIDENCE. 

866 

[In  General  Term,  April,  1871.] 

E.  O.  HuRD  &  Co.  V.  J.  C.  French. 

A  new  trial  will  be  granted  on  the  ground  of  newly  discovered  evidence,  where  it  is 
not  multiplication  of  evidence  to  facts  already  investigated,  or  addition  to  other 
facts  of  the  same  general  nature. 

Reserved  to  general  term  on  motion  for  a  new  irial,  made  by  plain- 
tifls  below. 

The  case  is  fully  contained  in  the  opinion. 

Stallo  &  Kittreiige,  lor  plaintifls. 

Geo.  H.  Pendleton  and  Bradstreet,  contra. 

Hagans,  J. 

This  is  an  action  to  recover  $5,650  and  interest,  a  claim  on  for 
damages  lor  breach  of  a  contract  to  pay  a  margin  on  565  bales  of 
cotton  consigned  by  the^efendant  to  the  plaintiffs. 

It  appears  that  the  plaintifls  advanced  S75,000  on  the  shipment* 
which  was  its  cost;  and  it  was  agreed  when  the  advances  were  made,  as 
the  plaintifls  claimed,  that  if,  at  any  time  before  the  cotton  was  sold, 
it  should  decline  two  cents  a  pound,  the  defendant  should  pay  the 
amount  sued  lor  as  a  margin,  and  the  plaintifls  should  hold  it  subject 
to  his  order.  The  cotton  did  decline  more  than  two  cents  a  pound, 
the  defendant  failed  to  make  good  the  margin,  and  the  plaintiffs  sold 
the  cotton,  and  a  loss  on  the  shipment  ensued.  The  plaintiffs  sued  out 
an  attachment  and  levied  on  other  property  sufficient  to  secure  the 
alleged  damages.  The  plaintifls'  case  stood  on  the  contract  and  the 
breach  ot  it;  and  without  waiting  to  sell  the  cotton  and  sufier  the  loss 
they  brought  this  suit. 

The  statement  oi  the  contract  by  one  of  the  plaintifls  on  the  trial 
before  the  jury  was  contradicted  by  the  defendant.  There  were  state- 
ments by  another  witness,  as  well  as  telegrams  and  correspondence,  all 
of  which  tended  to  corroborate  the  claims  ol  the  respective  parties,  so 
that  the  question  ol  contract  or  no  contract  went  to  the  jury  upon  the 
weight  of  the  evidence,  which  was  pretty  evenlv  balanced. 

Among  other  items  of  testimony,  it  was  shown  that  the  defendant 
gave  his  deposition  in  the  cause  at  Nashviile,  Tenn.,  which,  before  the 
certificate  of  the  officer  was  attached  to  it,  was  destroyed  by  the  defend- 
ant as  he  orally  stated  on  the  trial;  and  neither  the  defendant  nor  the 
attorney  for  either  party,  nor  the  officer  who  took  it,  was  able  to  state 
its  contents. 

The  plaintifls  took  the  depositions  ol  the  attorney  of  the  defendant 
and  of  the  officer  who  took  the  lost  deposition  of  the  defendant,  and 
they  both  stated  substantially  as  mentioned  above,  and  also  stated  that 
French  was  drunk  at  the  time;  and  also  had,  at  the  trial,  the  letter  of 
their  own  attorney,  in  Nashville,  who  was  present  when  the  lost  deposi- 
tion was  taken,  stating  that  he  knew  nothing  further  about  said  deposi- 
tion than  that  it  had  been  taken,  and  that  he  kept  no  notes  of  tde  testi- 
mony of  French,  supposing  that  the  officer  had  forwarded  it  to  the  clerk 
of  this  court. 
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In  this  state  of  the  testimony  the  juiy  brought  in  a  verdict  for  the  de- 
fendant, and  the  plaintiffs  moved  lor  a  new  trial  upon  several  grounds, 
unong  others  on  that  ol  newly  discovered  evidence.  In  support  of  the 
motion  on  this  ground  they  produced  the  letter  alluded  to,  of  their  attorney 
at  Nashville,  and  also  the  affidavit  of  one  ot  the  pluintitl.'),  that  the  first 
they  knew  ot  the  destruction  of  the  deposition  by  French  was  his  own 
statement  on  the  trial,  and  that  they  were  prevented  from  taking  the 
testimony  of  their  Nashville  attorney  by  his  letter  to  them,  referred  to, 
whereby  they  were  led  to  believe  that  their  attorney,  like  the  defend- 
mt's  attorney  at  Nashville,  ai;d  the  officer  who  took  the  deposition. 
knew  nothing  of  its  contents.  They  also  produce  the  affidavit  of  theii 
Nashville  attorney,  who  was  present  wuen  the  delendant's  deposition 
vas  taken,  that  French's  statements  (setting  them  forth  in  detail),  in 
that  deposition,  part  of  which  French  wrote  and  then  signed  it,  corrob- 
orated the  plaintiff's  claim,  at  which  he  was  surprised,  as  those  state- 
ments did  not  sustain  the  defendant's  position.  The  affiant  excuse; 
bimself  for  not  making  these  statements  in  his  letter  to  the  plaintiff, 
t>ecause  he  kept  no  notes  of  French's  testimony  and  because  his  recoljec- 
;ion  is  more  imperfect  than  if  he  had  done  so.  and  therefore  did  not 
attempt  it. 

In  view  of  the  condition  of  the  evidence  before  the  jury,  the  newly 
discovered  testimony  of  the  Nashville  attorney  becomes  highly  impor- 
tant, and  the  party  ought  to  have  the  benefit  of  it  unless  it  be  merely 
:umulative,  it  being  otherwise  unobjectionable.  The  rule,  as  stated  in 
Waller  v.  Graves,  20  Conn.  305,  cited  by  this  court  in  Patrick  v.  Merrill, 
at  a  previous  term,  and  also  with  approval  in  Gandollo  v.  State,  11 
Ohio  St.  114.  liy,  leaves  no  doubt  in  our  minds  that  this  testimony  is 
within  it.  "The  evidence,  newly  discovered,  brings  to  light  new  ami 
independent  truth  of  a  dillerent  character,  although  it  tends  to  provf 
the  same  ground  of  claim  before  insisted  on."  It  is  not  mulliplicatiot 
af  evidence  to  facts  already  investigated,  or  addition  to  other  facts  ol 
the  same  general  nature. 

We  think  the  legitimate  effect  ol  such  evidence  will  be  to  requin 
1  different  verdict,  Ludlow  v.  Park,  4  Ohio  6;  or  rather,  it  received, 
the  most  obvious  justice,  and  if  rejected,  the  most  palpable  injustice, 
will  be  done.     Barker  v.  French,  18  Vt.  460. 

Motion  for  a  new  trial  will  be  granted,  and  cause  remanded. 


IMJUHCTIOH—DAMWOM  ABSQUE   INJURIA.  icsc 

[In  GeDcral  Term,  April,  1871.] 

*Andrhw  Bkebnbrbchbr  V.  D.  K.  Este  bt  al. 

I.  Wliere  it  is  apparent  that  the  injary  to  the  plaintilTB  rights  had  all  been  done  b; 

the  acta  of  others  than  the  neleadaats  before  suit,  an  injanction  nill  not  lie  ti 

restrain  tbeni  from  acts  which  will  work  no  injury. 
i.  An  alleged  injury  to  the  bare  right  of  navigalinj;  the  basin  of  a  canal,  which,  i 

donbtfal,  aod  which  has  been  rendered  impossible  or  of  no  value  by  the  acts  o 

■  PnlloweJ  in  that  the  injt 
■B  reanltiiig  from  a  recogniz 
dncinnati,  2  C.  S.  C.  467. 
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others  than  the  defcDdantB,  is  dtmitum  absque  injuria,  and  the  remedy  bv  it 
juDCtion  UQirarraiited — the  injury  which  the  party  apprchendB  mnit  be  real, 
8.  Where  this  alleged  right  has  been   lost  by  non-user  or  tapae  of  time,  an  actio 
bj  injunction  to  restrain  apprehended  injury  thereto  cannot  be  maintained. 

Reserved  to  special  term  on  the  pleadings,  demurrers,  and  motion 
to  strike  out,  which  are  set  out  fully  in  the  statement. 

C.  D.  Coflin  and  McGuffey,  Motrin  &  Strunk,  for  plaintifl. 

Walker,  city  solicitot,  and  Matthews  &  Ramsey,  for  defendants. 

The  questions  in  this  cau.se  arise  upon  the  pleadinKS,  which  ai 
very  voluminous.  The  petition  alleges  that  before  July  5,  1831.  th 
Bank  ol  the  United  Slates  was  the  owner  in  tee  of  a  large  tiact  of  land 
and  granted  to  the  state  of  Ohio,  ior  the  use  of  the  canal  fund,  alo 
of  land  on  the  east  side  of  plaintifl 's  lot ;  that  on  that  day  the  bank  cod 
veyed  to  Clark  Williams,  in  fee,  the  lot  uow  owned  by  plaintiff,  describei 
as  toUows:  "All  that  lot  of  land  in  the  city  of  Cincinnati,  pqrt  of  out 
lot  No.  3,  the  northeast  comer  of  Broadway  and  Eighth  streets,  fronliof 
on  the  north  side  of  Hightb  street,  two  hundred  and  seventeen  and  one-hal 
feet  and  extending  back  northerly  tilty-six  !eet  to  the  lin;  of  an  oU 
post  and  rail>  fence,  *  *  *  hounded  south  by  Eighth  street,  wes 
by  Broadway,  north  by  the  line  of  said  old  fence,  and  east  by  a  lo 
lately  conveyed  to  the  state  of  Ohio  lor  the  nst  ol  the  canal  fund 
excepting  and  reserving  a  water-way  or  race  of  twelve  feet  in  widtj 
along  the  north  side  of  said  lot  of  land  Irom  Broadway  to  said  lot  o 
land  granted  to  the  stale  of  Ohio,  so  as  to  admit  the  free  passage  o 
water  along  the  whole  length  ol  said  race  or  water-way,  but  over  whict 
the  grantee  in  this  deed,  his  heirs  or  assigns,  will  have  the  right  o 
building  in  a  reasonable  way,  not  obstructing,  however,  in  any  shapi 
the  free  passage  of  the  water. 

"  It  is  further  understood  and  stipulated  with  the  said  Clarl 
Williams,  his  heirs  and  assigns,  that  the  said  race  or  water-way.  fron 
Broadway  west  and  north,  is  to  remain  open  for  boats,  etc.,  the  widtl 
from  Broadway  west,  half  way  to  Sycamore  street,  to  be  twelve  leet 
and  Irom  thence  north  to  Tenth  street  the  width  to  be  forty  feet  oi 
upward,  and  from  thence  to  the  canal  to  be  twenty  feet  wide,  the  exteni 
ol  the  privilege  hereby  granted  being  that  the  said  Clark  Williams,  hi! 
heirs  or  assigns,  may,  in  commrin  with  others,  pass  boats  along  saic 
water-way  Irom  the  canal  south  and  east  to  Broadway;  being  part  of  tbi 
same  property  which  was  conveyed  to  the  president,  directors,  anc 
company  ol  the  Bank  of  the  United  States  by  deeds  from  the  executor! 
ol  George  N.  Hunt  and  others,  dated  Januarv  1,  1829,  recorded  in  booi 
No.  29,  page  471,  and  Irom  the  executor  of  Abiiah  Hunt,  dated  Febru 
ary  lt>,  1829,  recorded  in  book  No.  29,  page  470.  as  will  more  Jully  anc 
at  large  appear,  on  relerence  being  had  thereto,  of  the  records  thereol 
in  the  county  of  Hamilton,  in  Che  state  ol  Ohio,  together  with  all  and 
singular  the  improvements,  ways,  watercourses,  rights,  privileges, 
hereditaments,  and  appurtenances  whaisoever.  to  the  said  hereby  granted 
premises  belonging,  or  in  any  wise  appertaining;  and  the  reversion! 
and  remainders,  rents,  issues,  and  pro&ts  thereof;  and  also  all  theestale, 
right,  title,  interest,  property,  claim  and  demand  whatsoever  ol  the 
said,  the  president,  directors,  and  company  of  the  Bank  of  the  United 
States,  in  law  or  equity  or  otherwise  howsoever,  ol.  in,  to.  'or  ont  of  the 
same;  to  have  and  to  hold  the  said  lot  ot  land,  ol  fifty-six  feet  wide,  by 
two  hundred  and  seventeen  and  a  hall  feet  long  (reserving  the  water 
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way  as  aforesaid),  faereditamenls,  and  premises  hereby  granted,  < 
intended  so  to  be,  with  the  appurtenances,  unto  the  said  Claik  William 
his  heirs  and  assigns,  to  the  only  proper  use,  benefit,  and  behoof  ol  tl 
said  Ctark  Williams,  his  heirs  and  assigns  forever.  And  the  said  pies 
dent,  ditecCors,  and  company  ol  the  Bank  ol  the  United  States  do  heret 
covenant  and  agree,  to  and  with  the  said  Clark  Williams,  party  of  th 
second  part,  his  heirs  and  assigns,  that  they  have  done  nothing  i 
incumber  the  premises  hereby  granted,  or  to  prejudice  the  title  to  tt 
same;  and  that  the  premises' hereby  granted,  with  the  appnrtenance 
onto  the  said  Clatk  Williams,  his  heirs  and  assigns,  against  them,  tl 
said  president,  directors,  and  company  of  the  Bank  of  the  United  Stat 
and  all  persons  claiming  by,  Irom,  or  under  tuem,  they  will  warra: 
and  forever  defend  by  these  presents." 

The  petition  further  alleges  that  in  September,  18IJ2,  the  bank  ma< 
a  plat  ot  said  water  way,  designating  a  part  thereot  as  a  basin,  and  al: 
ot  certain  lots,  streets  and  alleys  on  the  land  between  Sycamore  ar 
Broadway,  and  Eighth  street  and  the  Miami  canal,  all  ot  which  belongi 
to  the  bank  prior  to  and  on  July  5,  1831,  subject  to  the  right,  privilege 
and  easements  aforesaid,  and  thereby  dedicated  said  streets  and  alle; 
to  public  use,  and  thereby  granted  to  the  city  of  Cincinnati  the  sam 
upon  condition  that  they  should  always  be  kept  in  good  repair  and  th 
DO  bridge  or  ford  should  ever  be  made  across  either  ol  said  basins,  at 
also  describes  so  much  ol  said  water-way  as  extends  north  from  a  poi: 
forty-lour  !eet  north  ot  Eighth  street  to  Canal  street,  as  the  "Lan 
Basin,''  and  setting  lorth  that  it  is  central  between  Broadway  at 
Sycamore  streets,  and  extends  from  Court  street  to  witbin  torty-ioi 
feet  ol  Eighth  street,  the  width  of  sixty  feet ;  that  the  plat  was  record* 
and  the  dedication  accepted  by  the  city;  that  the  plaintiff  owns  in  le 
and  is  possessed  of  the  lot  described  in  the  deed  from  the  bank  to  Clai 
Williams,  by  mesne  conveyance  from  him  with  the  same  descriptioi 
and  covenanls,  with  ail  the  rights,  privileges,  ways,  and  water-cours 
thereto  appertaining,  and  also  ot  the  said  right,  privilege,  and  faseme 
in  common  with  others  to  have,  maiuiain,  keeo  open  and  use  lorev 
for  boats  and  other  water-craft,  the  .*aid  water-way  Irom  Broadway, 
said  city,  westward  hall  way  to  Sycamore  street,  and  from  thence  nor 
to  the  Miami  canal,  as  conveyed  to  Clark  Williams,  and  that  by  sa 
conveyance  and  said  plat  and  dedication,  the  width  of  said  water-wi 
from  Broadway  west  half  way  to  Sycamore  street  is  fixed,  and  he 
entitled  to  have  the  same  remain  at  twelve  feet,  and  from  the  poi 
forty-four  teet  north  of  Eighth  street  to  Court  street,  he  is  entitled 
have  the  same  remain  at  sixty  leet,  and  from  thence  to  the  canal  Iwen 
feet,  and  free  and  open  forever  for  boats  and  other  water-craft  lo  naviga 
tbe^me,  and  that  no  bridge  or  lord  can  ever  be  made  across  "the  Lar; 
Basin,"  lying  between  Eighth  and  Court  streets,  and  that  on  hi«  1 
plaintiff  has  a  large  manufactory,  and  uses  a  portion  of  the  water  wbii 
passes  along  said  watet-way  tor  power  under  a  contract  with  the  sta 
of  Ohio;  that  aside  from  the  intrinsic  value  in  the  rights,  privilege 
and  easement  belonging  to  and  vested  in  him,  his  heirs  and  assigns  k 
ever,  to  keep  open  the  basin  and  water-way  from  the  Miami  canal 
Broadway,  the  same  are  of  greatvalue  to  him  in  the  conduct  ol  his  bni 
ness  on  said  lot. 

The  plaintiff  alleges  that  the  city,  in   violation   of  the  conditions 
the  dedication  to  her,  is  proceeding  and  intends  to  build  a  bridge  acre 
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the  basin  at  Ninth  street,  and  that  the  other  defendants  claim  some 
right  in  and  control  over  a  large  part  of  said  basin,  and  claim  the  right 
to  fill  it  up  and  reduce  its  width  to  twelve  feet  along  the  greater  portion 
oi  its  length;  and  be  then  alleges  that  if  the  defendants  are  allowed  to 
do  so,  it  will  seriously  interfere  with  the  supply  ot  water  necessary  for 
carrying  on  plaintitl's  business,  and  cut  oS  Itoiu  him  all  manner  of 
navigation  and  transportation  by  boats  to  and  from  said  canal,  and 
destroy  his  right  o>  navigation,  and  thereby  occasion  him  irrepatable 
injury.  And,  therefore,  he  prays  appropriate  relief  by  injunction,  ana 
a  temporary  injunction  was  allowed  as  prayed  for. 

The  defendants,  Este  and  oihers,  except  the  city,  admit  the  deed 
to  Clark  Williams  and  to  the  state  ol  Ohio,  and  the  grant  to  Williams 
of  the  easement  in  the  said  water-way,  but  allege  that  the  grant  of  said 
easement  is  contained  in  the  same  deed  that  conveys  the  said  lot,  and 
while  they  admit  the  covenants  aeaiust  incumbrancer  and  special 
warranty  in  the  deed  from  the  bank  to  Williams,  they  allege  that  the 
words,  "the  premises  hereby  granted,"  therein,  reler  to  the  land  con- 
veyed, and  not  to  the  stipulation  concerning  the  said  race  or  water-way. 

The  defendants  admit  tbe  title  and  possession  at  plaintid  to  the 
Clark  Williams  lot  and  the  plat  and  dedication  referred  to.  hut  they 
aver  that  the  basin  was  not  thereby  dedicated  to  public  use,  havioi 
been  previously,  viz:  January  24,  1831,  conveyed  by  the  bank  to  the 
state  of  Ohio  to  be  used  as  part  ot  the  canal,  and  they  deny  that  the 
plaintifl  is  in  possession  ol,  or  is  the  owner  in  fee  of,  any  right,  privi- 
lege, or  easement,  in  common  with  others,  or  in  any  other  manner  to 
maintain,  keep  open  or  use  for  boats  or  other  water-craft,  said  water- 
way; they  admit  plaiutiB  is  entitled  to  use  a  part  of  the  water  passing 
through  said  water-way,  for  the  purpose  of  power,  under  a  lease  Iroin 
the  state  of  Ohio,  but  deny  that  if  plaintifl  has  any  right  to  keep  it  open 
for  the  passage  of  boats  from  the  canal,  that  the  same  would  be  of  an; 
value  to  him  in  the  conduct  of  his  business  or  otnerwise.  They  allege 
that  the  conveyance  by  the  bank  to  the  stale  of  Ohio,  January  24, 1831, 
grants  the  lot  next  east  of  plaintiff's  lot,  and  also  the  privilege  ofi 
race  or  water-way  to  the  same,  to  commence  on  the  south  side  of  thf 
canal,  north  of  Court  Street,  half  way  between  Court  and  Sy  camon 
streets,  and  to  run  south  parallel  to  these  streets  to  within  fitty  jfeet  o\ 
EiKhth  street,  and  Ijom  thence  easterly  parallel  with  Eighth  st  eet  ai 
the  distance  of  fifty  leet  therelrom,  to  the  corner  of  the  said  lot,  said 
race  to  be  excavated,  walled,  and  bridged  suitably,  at  the  expense  ol 
the  state,  trom  the  canal  along  said  race  to  the  elbow  near  Eighth  street, 
twenty  feet  wide  to  the  south  side  ol  Court  street,  forty  feet  wide  tc 
within  fifty  feet  of  Eighth  street,  and  trom  thence  east  six  feet  wide; 
that  this  deed  merely  concedes  a  passage-way  for  water  forever  to  be  used 
on  said  lot. 

The  defendants  also  state  that  plaintiff  holds  a  perpetuallease  ol 
water  power  from  the  state  of  Ohio,  to  be  drawn  from  the  race  or  basin 
connected  with  the  canal,  subject,  however,  to  the  right  of  the  state  to 
draw  the  water  oat  for  repairs,  or  to  use  the  whole  of  the  water  it  nec- 
essary lor  the  purposes  of  navigating  the  canal;  that  the  basin  was  ex- 
cavated and  walled  by  the  state,  to  the  width  ot leet,  and  the  race 

or  water-way  twelve  leet  in  width;  that  the  basin  was  used  to  some 
extent  by  boats  for  navigation,  but  the  race  or  water-way  from  the  basin 
to  Broadway  never  was  so  used,  because  too  narrow  and  arched  over  so 
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:  only  water  coald  pass;  that  the  ba^a  never  came  into  geoeral  use 

navigation,  and  that  lor  that  purpose  it  was  a  failure  and  of  no 
le;  that  from  its  construction  there  was  little  or  bo  current,  aud  the 
ment  accumulated  therein,  and  it  became  partly  filled  up;  that  it 

seldom  or  never  thoroughly  cleancc)  out,  so  that  at  last  it  was  only 
ned  out  so  as  to  furnish  a  narrow  passage-way  in  tbe  middle  ot  it 
the  passage  ol  water,  and  the  earth  therefrom  deposited  on  either 
:  Ibereol  forming  permanent  embankments  along  its  entire  length; 
:  in  1H61  the  state  constructed  a  heavy  stone  bridge  at  Court  street, 
)ss  said  race-way,  leading  from  the  canal  to  the  basin,  the  arch  of 
ch  was  so  low  as  to  lorm  a  permanent  obstruction  to  the  navigation, 
agh  loaded  boats  could,  and  a  few  did,  pass  under  it  to  the  basin, 
when  unloaded  could  not  pass  out  again,  unless  loaded;  that  because 
.  basin  was  not  needed  and  by  reason  of  the  filling  up  ol  (he  same 

of  the  existence  ol  said  bridge,  the  navigation  of  the  basin  has 
led  for  many  yeats,  and  for  ten  years  or  more  tbe  state  of  Ohio  has 
ndoned  it,  and  has.  only  kept  the  race-way  open  along  the  middle 
I,  lor  the  passage  of  waler;  that  on  March  13,  1860,  Samuel  Jandon 

others,  assignees  of  the  title  of  the  Bank  ot  the  United  States, 
ed  the  southeast  one-lourth  of  the  basin  to  one  Rosebrough,  who 
iied    into    possession    and    erected     a     cooper-shop    thereon,    and 

city  of  Cincinnati  claiming  the  same  as  dedicated  to  the 
lie    use    as    a    street,    threatened    to   remove   his   building,   when 

filed  a  bill  in  the  court  of  cummon  pleas  to  restrain  it  and 
quiet    his   title,  and   a   decree    was   rendered    in   his    favor;    that 

April,  18t>5,  Joseph  Rechter,  assignee  ot  Rosebrough,  corn- 
iced his  action  in  this  court  against  Rent  Jarvis  and  others,  lessees 
:he  state  of  Ohio,  and  the  acting  member  of  the  board  of  public 
ks,  the  state  becoming  a  party  by  its  own  consent,  George  Peabody 
ing  succeeded  to  the  rights  of  the  lessees  and  the  Bank  of  the  United 
tes,  in  which  a  final  judgment  by  consent  was  entered,  decreeing  that 
body's  title  be  quieted  to  (he  whole  basin,  subject  to  the  easement  of 
ill-race  or  water-way  in  the  center  thereo!,  twelve  feet  wide,  and 
I  Peabody  may,  among  other  things,  extend  Ninth  street  across  tbe 
le,  to  lower  the  bridge  at  Court  street,  and  the  state  of  Ohio  was  to 
e  the  right  of  access  to  clean  out  said  waler<way;  that  the  defend- 
i,  whose  lots  abut  on  said  basin,  are  grantees  of  Peabody,  subject  to 

terms  of  said  decree,  which  tbey  are  ready  and  willing  to  comply 
h,  but  are  restrained  from  doing  by  this  injunction;  that  when  said 
!-way  is  constructed  according  to  said  decree,  the  water  will  be 
vered  as  freely  and  fully  to  plaintifi's  lot  as  before  the  basin  was 
^  up,  and  no  injury  ivill  ensue  to  the  plaintiff  so  far  as  his  supply  of 
er  is  concerned;  that  tbe  basin  in  its  present  condition  is  a  public 
sance,  which  will  be  removed  by  obedience  to  said  decree. 

The  defendants  charge  that  plaintiff  never  used  said  basin  for  navi- 
ion  in  any  way,  nor  did  his  grantors;  and  that  they  all  acquiesced 
he  abandonment  ol  the  basin  by  the  state  tor  navigation,  and  plain- 
's right  ol  navigation  has  thereby  been  lost  by  adverse  use  and  lapse 
time,  as  against  defendants,  who  bouxht  for  valuable  consideration 

without  Dot  ice. 

The  city  answers  that  it  has  possession  and  charge  of  the  streets  on 

east  and  west  side  ot  tbe  basin,  known  as  East  and  West  Cbeapside, 

desires  to  extend  Ninth  street  across  the  basin  to  fecilitate  the  pub- 
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lie  convenience,  and  enteied  npon  the  worlc  of  extension,  and  inte: 
to  lower  the  bridge  at  Court  street  in  accordance  witt  iaid  decree,  i 
adopts  the  answer  of  its  codefendants  in  all  other  respects. 

I.  The  plaintilt  moves  to  strike  Irom  the  answer  ot  Este  i 
others  so  much  thereof  as  avers  that  the  words  "the  premises  hen 
granted,"  in  the  covenants  in  the  deed  to  Williams,  refer  to  the  Ii 
conveyed,  and  not  to  the  easement  ot  navigation  clnimed  by  plaintifl 
the  basin,  on  the  ground  that  it  is  a  legal  conclusion  and  not  a  fact. 

If.  For  the  same  reason,  to  strike  out  the  denial  that  the  use 
the  race-way  by  Williams,  hi.s  heirs  and  assigns,  in  common  with  othe 
was  or  is  an  appurienant  to  the  land  conveyed. 

1.  The  plaintitl  demurs,  generally,  also,  to  the  allegation  that  I 
easement  ol  navigation  would  not  be  ot  any  value  to  plaintiff  in  1 
conduct  ot  his  business  on  bis  lot  or  otherwit^e. 

'2.  To  so  much  ol  the  answer  as  sets  forth  the  deed  from  the  ba 
to  the  stated  Ohio,  January  24,  1831,  and  the  lease  Irom  the  state 
Williams  and  ethers.  May  16,  1^31,  and  to  so  much  as  avers  by  whi 
and  bow  said  basin  was  to  be  excavated  and  walled. 

3.  And  to  so  much  as  states  that  said  race  from  the  south  end 
said  basin  to  Broadway,  never  was  used  for  navigation,  it  being  I 
narrow  to  admit  of  it,  being  built  over,  arched,  and  permanen 
obstructed,  except  for  the  passage  of  water,  ever  since  it  was  made. 

4.  To  the  allegation  that  avers  that  there  was  so  little  current 
the  basin,  owing  to  its  construction,  the  sediment  accumulated  rapid 
and  partially  tilled  up  ana  obstructed  the  same. 

5.  To  the  allegations  which  set  lorth  the  legal  proceedings  whi 
culminated  in  the  consent  decree  mentioned. 

6.  To  the  allegations  that  when  the  race-way  is  constructed  accoi 
ing-  to  said  decree,  the  water  will  pass  and  be  delivered  as  freely  a 
fully  to  plaintia's  lot  as  belore  the  basin  was  tilled  up. 

7.  To  the  allegation  ihat  the  basin  is  a  public  nuisance,  and  w 
be  abated  by  the  proposed  constrnction  ol  said  race-way. 

8.  To  all  allegations  of  non-user  ol  said  basin  by  plaintitt  and  I 
grantors  lor  the  purposes  of  navigation. 

The  motions  and  demurrers  were  reierved  to  this  court. 
Hagans,  J. 

The  pleadings  have  been  substantially  stated,  so  that  the  poii 
presented  by  the  various  motions  and  demurrers  might  the  mote  readi 
be  seen. 

We  do  not  understand  that  there  is  really  anything  involved  in  tl 
litigation  but  the  bare  right  of  navigation  ot  the  basin  referred  I 
There  seems  to  be  no  complaint  in  other  respects.  Upon  theadmissio 
of  the  demurrers,  there  arises  very  many  questions.   Among  them  thes 

Had  not  the  Bank  ol  the  United  States  previously  conveyed  to  t 
state  of  Ohio  the  basin  as  a  water-way  and  Adjunct  to  the  navigation 
the  canal,  so  that  this  subsequent  conveyance  to  Williams  pass 
nothing  to  him  in  respect  of  that  navigation  different  from  (he  enjoyme 
tbereol  by  the  public  at  large  ? 

Is  the  right  of  the  plaintiff  to  navigate  the  basin  in  common  wi 
other  abutting  property  owners,  if  any  pxist,  appurtenant  to  bis  lot 
an  easemen',  and  if  so,  has  it  been  lost  by  non-user  and  lapse  of  tim' 

And,  finally,  is  the  plaintiff,  upon  the  pleadings  as  before  us,  like 
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to  sustain  any  irreparable  injury  by  the  proposed  action  of  tbe  defenc 
ants,  vhich  lurnishes  sutficient  ground  <ot  the  equitable  interference  c 
the  court  by  way  ol  injunction  ? 

If  this  last  question  be  answered  in  the  negative,  there  would  seei 
to  be  no  necessity  of  inquiring  any  further. 

By  the  admissions  of  the  demurrers,  it  is  apparent  that  no  injur 
will  accrue  to  tbe  plaintitl's  alleged  right  to  navigate  the  basin,  b 
reason  ot  anything  which  it  is  sought  to  enjoin.  Tbe  exercise  of  th 
light  ol  navigation  had  long  belore  been  effectually  prevented  by  th 
acts  of  others,  tor  which  neither  the  defendants  nor  their  grantors  ai 
responsible. 

It  is  very  clear  to  us  that,  so  far  as  the  city  is  concerned,  the  plait 
tifi  has  an  adequate  remedy  in  damages  in  a  civil  action,  il  he  have 
right  to  maintain  il,  lor  a  breach  of  an  alleged  contract  at  the  time  c 
the  plat  and  dedication  made  by  the  Bank  of  the  United  States,  or  f( 
a  trespass,  and  it  would  seem  that  the  damages,  in  either  case,  woul 
be  at  most  but  nominal. 

And  we  see  no  good  reason  why  the  same  thing  may  not  be  said  i 
the  other  defendants.  By  the  pleadings,  it  appears  that  the  substantii 
injury  had  all  been  done  to  the  plaintitl,  if  any,  before  the  action  W! 
brougtH.  And  if  it  be  true,  as  we  think  it  is,  that  the  damages  whic 
the  plaintiff  would  sustain,  woifld  only  be  nominal,  that  alone  woul 
not  furnish  sufScieut  ground  for  equitable  interference.  The  injui 
which  the  party  apprehends  should  be  real.  Watrous  v.  Rogers,  ] 
Texas  410;  Campbell  v.  Scolt,  11  Sim.  39;  McCord  v.  Iker,  12  Oh 
387;  Angell  Water-courses,  Sec.  444,  p,  ti20;  Haight  v.  Morris  Aqueduc 
4  Wash.  C.  C.  601  [11  Fed.  Cas,  Ui>]. 

Besides,  we  are  not  satisfied  that  the  plaintiff's  right  is  clearl 
defined  and  established.  If  there  be  such  a  right  as  the  plaintitl'  claim 
the  case  made  by  the  plaintiff  seems  to  us  lo  be  damnum  absque  injuri 
In  either  case,  we  think  that  the  remedy  of  injunction  is  unwarranted 

This  view  of  this  case  renders  it  unnecessary  to  discuss  the  cas 
cited  by  the  plaintiff's  counsel  at  the  argument. 

The  motion  to  strike  out  and  the  demurrers  will  be  overruled. 


FIRM  NOTE— RETIRING  PARTNER— LIABILITY,       i  c^' 

[In  General  Term,  April,  1871.] 

Otis  B.  Little  v.  T.  G.  Qdinn  &  Co. 

L.  C.  &  Co.  and  Q.  &  Co.  exchanged  notes  for  the  accotnmodation  of  tbe  form< 
who  negotiated  In  bank  Q.  &  Co.'s  note.  When  due  it  was  renewed.  Befc 
its  niatarity,  L.  C.  &  Co.  dissolved  partnersliip,  L  letiring,  and  the  remai 
ing  memberB  of  the  firm  formed  a  new  partnership  ander  the  style  of  C. 
Bro,  and  assnmed  the  liabilities  of  L.  C.  &  Co.  When  the  renewed  note  f 
dot,  it  was  again  partly  renewed  by  C,  &  Bro.'s  note,  indorsed  by  Q.  &  Co.,  a 
the  balance  paid  in  cash  by  C.  &  Bro„  all  without  L.'s  aisent.  This  last  n< 
was  protested  for  non-payment,  C.  &  Bro,  liavin)^  become  insolvent.  Throu 
all  these  transactions,  Q.  &  Co.  retained  the  original  note  of  L.  C.  &  Co. 
security.  In  a  suit  by  Q.  &  Co.  against  L.  C,  &  Co.  upon  their  originhl  nc 
under  section  500  of  the  code  (2  S.  &  C.  1095):    Held, 
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I)  That  L.,  the  retiring  partDer,  can  not  claim  that  the  change  or  securitjei  in  thi 
hands  of  the  bank  operates  as  a  release  of  him.  on  the  ground  of  a  payment.o 
of  an  extenaioQ  without  his  consent,  ol  the  original  debt  in  the  haods  of  Q.  S 
Co.  sued  on. 

t)  That  such  a  change  or  securities  did  not  suspend  the  right  of  action,  which  <; 
&  Co.  have  on  the  original  debt  of  L.  C.  &  Co.  to  tbetn. 

Error  to  general  term  by  Otis  B.  Little  to  a  judgment  renderei 
gaiDst  him  and  others. 

The  case  appears  lully  in  the  opinion. 

I.  J.  Millet,  for  plaiutiffs. 

,H.  M.  Cist  and  George  Hoadly,  for  Little. 
lAGAJIS,   J. 

It  was  claimed  that  Otis  B.  Little,  William  Carson,  and  Rober 
Larson,  partner.^  as  Little,  Carson  &  Co..  are  indebted  to  the  defendant 
n  error  in  the  sum  of  |L,dOO  and  interest  upon  a  promissory  note  fo 
13,000,  dated  November  1,  1868,  payable  two  months  alter  date,  a 
Cinney  &  Co.  's  banli,  to  the  order  of  the  defendants  in  error.  The  not 
5  credited  with  (1,500.  Ii  is  agreed  that  Little,  Carson  &  Co.  gav< 
^ninn  8c  Co.  this  note  as  a  collateral  security,  so-called  in  the  plead 
ngs,  tor  their  accommodation  note,  dated  'November  4,  ISfiS.-ol  lit 
enor  and  amount,  to  be  used  in  the  business  of  Little,  Carson  &  Co 
!t  was  in  fact  an  exchange  ot  notes  for  their  accommodation,  both  beini 
>riginal  notes.  The  note  which  Little,  Carson  &  Co.  got,  they  dia 
runted  in  bank,  and  when  it  became  due,  they  neglected  to  pay  it 
tnd  did  not  pay  their  own  note  which  the  detendants  in  error  held.  Tb 
letendants  in  error,  at  the  request  of  Little,  Carson  8i  Co.,  and  to  sav 
heir  own  credit,  made  their  promissory  note  lor  $1,000  payable  t 
liittle,  Carson  &  Co.,  and  also  indorsed  Little,  Carson  &  Co. 's  note  fo 
(2,000  with  which  they  raised  the  money  to  take  up  Quiun  i  Co. 'snot 
vhich  they  had  discounted,  Quinn  &  Co.  still  holding  by  agreement  tb 
(3,000  note  of  Little.  Carson  &  Co,  which  they  had  obtained  as  collaters 
lecnrity,  as  they  call  it,  for  the  payment  of  the  newly  made  notes  0 
tl.OOO  and  »2,000  respectively.  These  two  new  notes  were  date 
anuary  6,  I8ti9,  and  were  due  in  thirty  days.  Before  these  note 
)ecame  due  the  firm  of  Little,  Carson  &  Co.  was  dissolved,  Littl 
(oing  out  of  the  firm,  and  William  and  Robert  Carson  still  keeping  tb 
>usinesR,  under  the  firm  name  of  Carson  &  Bro.,  and  assuming  th 
>artnership  liabilities;  When  the  i^otes  last  given  lor  SI, 000  and  $2,00 
espectively  became  due,  they  were  not  paid,  and  the  defendants  in  erroi 
it  the  request  ol  Carson  &  Bro. ,  indorsed  Carson  &  Bro.  's  note  for  $1,500 
with  the  proceeds  of  which  and  81,600  in  cash  raised  by  them  besides 
parson  &  Bro.  took  up  the  due  notes.  Thereupon  the  defendants  i; 
TFor  indorsed  the  note  sued  on  with  a  credit  of  $1,500  (the  cash  raisei 
)y  Carson  &  Bro.)  and.  as  they  say,  held  it  as  security  for  the  paymen 
>t  the  new  note  for  $1,500  of  Carson  &  Bro.,  by  agreement  with  them 
>f  all  which  Little  had  notice.  It  appeared  that  Little  made  ineffecttia 
iSozts  to  procure  the  surrender  of  the  note  sued  on.  When  this  ne? 
lOte  lor  $1,600  became  due  it  was  protested  tor  non-payment,  and  th' 
lolders  look  to  the  defendants  in  error  lor  payment,  "lor  the  rea-wn,' 
;he  petition  alleges,  "that  Carson  &  Bro.  have  become  insolvent."  Am 
he  defendants  in  error  ask  judgment  against  Little,  Carson  &  Co.,  tba 
hey  secure  the  defendants  in  error  from  loss  in  the  premises. 
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The  defendants  in  error,  as  will  be  seen,  have  not  paid  the  tl.SUO 
;.  but  have  brought  their  actiun  under  Sec,  500  of  tlie  code  (2  S.  & 
.095)  [Sec.  5845,  Rev,  Stat.] ;  and  the  judge  below  lendered  judgment 
heir  favor,  against  Little,  Carson  &  Co.,  lor  the  balance  due  accord- 
y;  to  which  Little  excepted  and  now  prosecutes  this  writ  of  error. 

Ordinarily,  the  giving  a  new  note  in  renewal  of  an  old  one  is 
ivalent  to  the  payment  of  the  latter,  unless  Ibe  presumptiou  ot  pay- 
it  IS  controlled  by  evidence  ot  a  contrary  inient.  Cornwall  v.  Gould, 
iclc.  444;  Huse  v,  Alexander,  43  Mass.  (2  Mete.)  157;  and  see 
ley  V.  Lye,  15  East  7,  where  the  authorities  are  collected.  The 
m  ot  Little  here  is,  that  when  Carson  &  Bro.  gave  the  renewal  note 
11,500  and  raised  91,500  in  cash,  and  so  took  up  the  preceding  debt 
Jttle,  Carson  &  Co.,  it  operated  as  a  payment  of  Little;  Carson  & 
's  obligation  to  the  defendants  in  error.  No  doubt  the  defendants 
?rror  knew  that  Little  had  gone  out  of  the  firm  when  they  indorsed 
wn  &  Bro.  's  note,  but  we  do  not  think  this  affects  the  question. 

In  the  early  case  ot  Horsey  v.  Heath,  5  Ohio  35%  354,  the  court  say, 
lough  partnerships  may  be  terminated,  yet  partnership  responsibil- 
i  continue  until  all  are  discharged.  The  proposition  ot  the  respoud- 
1  would  be  a  great  convenience  to  debtors,  as  it  would  put  it  in  their 
1  power,  without  the  consent  of  creditors,  to  discharge  their  obliga- 
s  by  a  mere  dissolution  of  the  partnership."  And  further,  on  page 
,  "When  the  identity  of  the  debt  is  ascertained,  it  is  now  settled 
.  a  new  change  of  the  evidence  of  it  will  not  affect  the  liability  of  the 

parlies  in  a  court  of  chancery."  No  wfa/ if^ AM s  created.  Again, 
change  of  the  security  effected  by  giving  the  note  ol  Carson  &  Bro. 
rart  renewal  ol  the  precedent  debt,  did  Dot  stop  ot  prevent  the 
indants  in  error,  for  an  instant,  from  beginning  such  a  suit  as  this 
n  the  note  sued  on  here.     They  could  have  brought  it  at  any  time. 

Little  can  not"  complain  that  there  was  an  extension  of  time  lor 
tnent  by  the  creditor  of  the  original  liability,  for  such  a  complaint 
nfounded  as  against  the  defendants  in  error. 

Here  the  original  transaction  was  for  the  benefit  ol  Little,  Carson 
!o.  The  defendants  in  error  were  only  accommodation  indorsers  or 
:ers  in  the  subsequent  renewals.     They  held  on  through  them  all  to 

original  note  ot  Little,  Carson  &  Co.,  sued  on,  according  to  the 
;inal  agreement.  There  was  oo  agreement  to  postpone  the  remedy 
ch  the  delendants  in  error  had  upon  the  original  debt  as  against 
le,  Carson  &  Co.,  and  any  delay  in  doing  so  was  in  the  hope  that 
son  &  Bro.  would  pay  the  debt  lor  which  Little  was  liable,  and 
ch  was  for  his  benefit.  If  the  defendants  in  error  had  agreed  to 
Ly  or  postpone  their  remedy  against  Carson  &  Bro. ,  or  if  it  could 
liaimed  that  there  had  been  any  delay  to  the  prejudice  ot  Little,  there 
;ht  be  ground  for  his  defense.  Nothing  of  the  sort  appears  in  the 
imony.  Thus  th^  case  seems  to  be  closely  assimilated  to  Bedford 
)eakin,  2  Stark  178,  where  Lord  Elleoborough  held,  that  where  the 
ntiff  held  a  bill  of  exchange  of  three  nartners,  and  alter  their  dis- 
ition  and  the  bankruptcy  of  one  of  the  partners  took  the  notes  of  one 
;hem  as  collateral  security,  without  the  knowledge  of  the  other 
oers  and  retained  the  original  security  in  his  hands,  this  did  not 
iharge  the  other  partners.  And  this  was  upon  the  principle  that 
ling  bad  been  done  to  the  prejcdice  of  the  other  partners;  that  no 
edies  bad  been  postponed  on  the  original  debt,  and  the  new  securities 
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wete  takeo  on  the  express  condition  that  they  should  not  a&eci 
otiginal  security  he  held  and  had  never  given  up. 

Again,  it  is  said  that  as  between  the  defendants  in  ertor  and  Li 
there  existed  (he  relation  of  principal  and  surety  immediately  upon 
dissolution,  and  that  the  delendanls  in  error,  who  had  knowledge  of 
facts,  by  indorsing  the  tl,500  note  ot  Carson  &  Bro.,  extended  the 
the  time  ol  pa3'ment  of  the  debt  and  so  released  Little.  But  a  sut&( 
answer  to  all  these  arguments  may  be  lound  in  the  fact  already  sU 
that  no  remedy  on  the  note  sued  on  which  the  defendaats  in  error 
was  suspended.  The  case  might  well  be  tested  by  supposing  thai 
defendants  in  error  had  raised  the  money  on  any  other  note  than  Ca 
&  Bro. '3.  No  remedy  in  tavor  ol  Quinn  &  Co.  against  Little,  Ca 
&  Co.,  would  thereby  ha\e  been  suspended.  As  between  the  pa 
and  the  creditor.  Little,  Carson  &  Co.  were  principals  and  the  defend 
in  error  sureties,  so  we  do  not  see  that  the  doctrine  of  principal 
surety  as  stated  applies  in  this  case.  The  defendants  in  error  did 
take  the  new  note,  nor  was  it  in  any  way  substituted  for  the  note 
on,  but  the  creditor  of  the  firm  of  Little,  Car?on  &  Co.,  with  w 
the  former  notes  had  been  negotiated,  look  the  note  ol  the  fim 
Carson  &  Bro.  The  taking  ol  the  new  note  ot  Carson  &  Bro.  prob 
operated  to  release  Little  as  between  him  and  the  creditor,  but  tb 
not  the  question  here. 

The  Judgment  will  be  afhrmed. 


i:c^c  PARTNERSHIP— CHANGE  OF   NAME— LOASS. 

[In  General  Term,  April,  1871.] 

Paul  J.  Sorg  et  al.,  htc.  v.  George  Thornton  bt  al. 

'T.,  P,  &  Co.  had  been  in  the  habit  of  obtaining  loans  from  the  plaintiffs.  Oi 
admission  of  another  partner  the  business  of  lire  firm  was  changed,  and 
the  firm  name  to  P.  &  Co.,  T.  bein^  still  a  partner.  T.  obtained  a  loan 
plaintiffs,  giving  a  note  in  the  old  lirm  name  of  T.,  F  &  Co.,  and  convert 
to  hia  own  use,  no  knowledge  of  the  chauf^  in  the  firm  name  being  brc 
home  to  the  plaintiffs,  or  of  T.'s  fraud  to  the  defendants:  ffeid,  that  the  i 
tiffs  might  recover  the  amount  loaned  T.  from  the  other  partners. 

Case  reserved  from  special  term  upon  the  evidence  certified  bj 
judge. 

Tbe  pelilioo  claims  the  defendants  to  be  indebted  to  the  plait 
for  money  loaned  to  them  as  partners  in  distilling  whisky,  at  Hamil 
Ohio.     Thornton,  Dascher,  and  Potter  composed  the  hrm. 

Dascher  answers  that  he  owes  the  plaintiffs  nothing,  and  dt 
all  indebtedness.  Potter  denies  generally  all  the  allegations  in 
petition,  and  insists  that  if  any  money  was  loaned  by  the  plainii 
was  for  the  individual  benefit  ot  the  defendant  who  borrowed  it 
which  the  copartners  are  not  responsible. 

The  case  was  heard  on  submission,  and  all  fie  questions  ari 
upon  the  evidence  were  reserved  to  he  heard  in  general  term. 

It  was  in  proof  that  Thornton  and  Potter,  two  ol  the  defends 
had  been  partners  in  the  tobacco  business  in  Cincinnati,  prior  to  Fe 
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,  lH6y,  and  as  such  had  dealings  with  the  plaintills,  being  known  to 
in  as  partners,  under  the  firm  name  of  Thornton,  Potter  &  Co. 

This  copartnership  was  dissolved  in  the  latter  part  of  February, 
;n  a  new  firm  was  formed,  composed  of  Thornton,  Potter  &  Dascher, 

the  manntaclure  of  whiskey,  at  Hamilton,  where  the  last-named 
indant  resided.  They  had  commenced  business  as  partners,  and  on 
I  VI,  1869.  Thornton  called  on  the  plaintiffs  and  represented  to  them 
:  the  new  tirm  had  on  hand  one  hundred  barrels  of  whisky  ready  lor 
ket,  but  needed  Tl,500  to  purchase  the  necessary  stamps  required  by 

internal  revenue  law;  that  they  were  short  of  cash,  though  their 
'  partner,  Dascher,  was  worth  $60,000,  which  was  invested  in  real 
,te,  and  requested  the  plaintifis  to  loan  to  the  firm  the  amount. 

After  consultation  with  the  parties,  the  plaintifls  having  intimated 
L  it  would  be  inconvenient  lor  them  to  advance  the  money,  it  wa& 
posed  by  Thornton  that  they  should  make  their  note  for  the  umountr 
able  to  the  delendants  in  sixty  days,  and  he  would  execute  at  the 
le  time  the  note  of  the  defendants  for  the  same  sum  and  payable  at 
same  time.      Relying  upon  the  statements  of  Thornton,  and  believ- 

the  transaction  to  be  bona  fide  on  his  part,  and  trusting  to  all  the 
mdants  lor  the  security  of  the  loan,  the  plaintiffs  then  made  their 
!  to  the  delendants,  and  received  in  return  Irom  Thornton  a  note  of 
ilar  tenor,  in  the  name  ot  Thornton,  Potter  &  Co, 

Having  possession  of  the  note  thus  made,  Thornton  procured  it  to 
discounted  and  received  the  proceeds,  which  it  appears  he  did  not 
ly  to  the  benefit  of  bis  copartners,  but  having  appropriated  to  bis. 
1  use,  shortly  alter  lelt  the  city,  to  which  he  has  not  since  returned, 
ler  and  Dascher  both  deny  that  they  authorized  any  loan  to  be  made- 
Ihat  it  was  required  for  the  purposes  ol  the  firm,  no  credit  lor  the 
)unt  being  found  upon  the  books  of  the  tirm.     They  lurther  state 

partnership  name  agreed  upon  and  published  to  represent  the  new 
1  was  that  of  Potter  &  Co. ;  but  other  witnesses,  who  knew  a  partner- 
p  had  existed  in  Cincinnati,  under  the  name  of  Thornton,  Potter  &. 
,  that  it  had  been  dissolved  and  a  new  firm  formed  consisting  of 
se  defendants,  who  were  engaged  in  distilling  whiskey,  testified  they 
.  not  heard  or  did  not  know  Ihe  firm  name  had  been  changed. 

IRER,  J, 

It  is  evident  (rom  the  testimony,  as  well  as  the  admission  ol  counsel 
argument,  that  Thornton  committed  a  Iraud  in  obtaining  the  loan, 

there  is  no  pretecse  of  any  complicity  on  the  part  ol  the  other 
;ndants  with  him  in  the  act.  It  is  claimed,  however,  there  could 
e  been  no  recovery  upon  the  note  given  to  plaintiffs  by  Thornton, 
ter  &  Co.,  as  the  partnership  name  of  the  delendants  was  Potter  & 
,  and  by  that  designation  alone  a  liability  a^jainst  (he  defendants 
Id  be  created. 

If  this  assumption  is  admitted  it  does  not  follow,  we  think,  that  this 
on  is  not  well  brought,  lor   the  plaintiffs  declare  for  money  loaned 

offer  the  note  which  was  discounted  by  Thornton,  he  receiving  the 
Keds,  only  as  evidence  of  the  transaction. 

We  think   il   is  immaterial  whether  the  plaintiDs  gave  a  check  for 

money  borrowed,  or  furnished  the  means  by  which  it  \vas  realized; 

note  was  equivalent  to  a  loan — it  prodnced  the  same  result  Ihe 
rower  desired  to  accomplish  when  Ihe  plaintiffs  nere  asked  to  extend 
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'  the  accommodation.  Aad  such  would  seem  to  be  the  opinioa  of 
Supreme  Court  in  the  case  of  Gano  v.  Samuel,  14  Ohio  592,  whe 
was  held  that  "an  acting  partner,  tor  the  benefit  of  bis  firm,  an< 
order  to  raise  money,  might  u^e  the  name  ct  the  firm  by  accepli'Dg  a 
of  exchange  to  be  exchanged  lor  the  acceptance  of  another  firm." 
however,  a  loan  or  its  equivalent  is  proved  to  have  been  made  to 
received  by,  one  partner  on  Ibe  faith  that  all  the  partners  are  thei 
benefited,  and  a  note  is  given  by  the  individual  partner  in  a  a. 
which  the  other  members  have  not  adopted,  the  liability  of  all 
members  ought  not  to  be  denied  it  the  note  itselt  should  be  valueless 

The  note  could  not  extinguish  the  liability.  It  must  be  admi 
that  every  member  of  a  copartnership  is  authorized,  by  the  lelatioi 
has  entered  into  with  the  other  members  of  his  firm,  to  borrow  mone 
one  ot  the  incidents  of  the  copartnership  itself,  and  this,  too,  il 
partners  were  restricted  hy  the  partnership  articles  Irom  borrow 
money,  if  this  was  not  known  to  the  lenders  at  the  time  The  loan 
made. 

The  whole  question  is  elaborately  discussed,  and  the  law  announ 
in  Winship  v.  Bank.  30  U.  S.  (5  Pet.)  529,  "that  tbe  status  ol  copi 
nersbip  itsell  holds  out  to  the  world  the  ricbt  ot  one  partner  to  b 
the  firm;  and  it  is  on  the  general  principle  ot  commercial  law,  and 
on  the  copartnership  articles,  that  the  other  pailneis  are  liable." 
then,  we  assume  the  representations  made  by  Thornton  to  be  false,  tl 
must  nevertheless  bind  his  copartners.  Story  Contract;:,  Sec.  2 
Lindley  Partnership  2dU;  Rapp  v.  Latham,  2  Barn.  &  Aid.  iHo. 

The  case  before  us  resolves  itsell  into  these  questions: 

First.  Did  the  plaintifls  loan  the  money,  sought  now  to  be  rec 
ered,  to  Thornton  lor  the  benefit  and  on  the  credit  ol  all  tbe  defendai 
who  are  admitted  to  have  been  partners  in  business,  and  was  it  witl 
'  the  scope  of  his  authority  to  do  so  ? 

Second.  Did  the  plaintiffs  advance  the  money  to  Thornton  on  I 
iiUpposition  that  tbe  proper  firm  name  was  signed  to  the  note  he  ga 
or  did  they  not  rather  rely  on  the  credit  of  all  tbe  partners  whose  nan 
they  knew,  one  ot  whom  was  represented  by  Thornton  to  have  [ 
$t>0,000  of  capital  in  the  new  firm? 

Third.  Were  there  any  facts  connected  with  the  transaction  1 
tween  the  plaintiUs  and  Thornton  that  should  have  put  them  on  th 
guard  as  to  the  truth  or  falsity  ol  his  representations? 

Fourth.  If  Thornton,  as  is  admitted,  committed  a  gross  frat 
who  shall  sutler  lor  his  acts,  the  defendants,  his  copartners  who  he 
him  out  to  the  world  as  their  agent,  to  act  lor  the  interest  ot  them  a 
and  in  every  proper  case  to  create  a  firm  liability,  or  the  plaintiffs,  wt 
confiding  in  his  representations,  however  false  they  were,  advanced  I 
money  sought  to  be  recovered  ? 

On  the  whole  case  we  feel  compelled  to  resolve  each  propositi 
in  favor  of  the  plaintiffs,  and  render  judgment  against  the  delendai 
for  the  amount  demanded. 
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FORECLOSURE— EQUITY  OP   REDEMPTION.  '  c^ 

rin  General  Term,  April,  1871.] 

A.  W.  Hbntz  V.  R.  C.  Ward  bt  al. 

mer  or  tfae  equity  of  redemption  in  lands,  died  before  suit  brough 
mon  pleas  to  foreclose  the  mortgage  thereon.  On  the  sheriff's  ret 
it  nevertheless  appeared  that  U  was  "  served  at  residence."  After  decree 
aale,  the  plaintiff  therein  suggested  M's  death  "after  suit  brought"  on 
record,  and  A  being  sole  heir  at  law  to  M,  the  action  was  revived  as  against  li 
and  he  answered  by  guardian  ad  lUem,  setting  np  bis  interest  as  heir.    Sul 

auenllf  a  new  decree  for  foreclosure  and  sale  was  made,  sale  had  and  coufirti 
)n  sail  bj  A,  against  the  purchaser,  to  compel  an  allowance  ol  redemption:  /J 
tbet  as  the  record  showed  that  M  was  served  with  process,  the  court  of  comi 
pleaa^rima/oc*;  had  jurisdiction,  and  as  the  proceedings  appeared  to  be  re 
lar  on  their  lace,  its  judgment  could  not  be  collatetally  impeached,  and  the  j 
chaser's  title  disturbed. 
2.  Protection  under  statutes  of  Ohio  passed  to  prevent  proceedinss  against  par 
absent  in  military  service,  ia  considered  to  have  been  waived  unless  taken 
vantage  of  at  the  time  of  litigation. 

Case  reserved   lo  general  term  on  the   testimony,   which  appe 
fully  in  the  opinion. 

Peck  and  McDougall,  for  plaintiff. 

I.  J.  Miller,  and  Caldwell,  Coppock  &  Caldwell,  contra. 
Hagans.  J. 

This  is  a  suit  to  compel  the  defeodantit  lo  allow  the  plaintiti 
tedeem  certain  property  sold  under  proceedings  in  foreclosure. 

It  appears  Irom  the  testimony  that  Frederick  Hentz  mortgaged  1 
179,  180.  and  181,  m  Ernst  subdivision,  to  A.  H.  Ernst,  to  secur 
balance  of  pur  chase -money.  Shortly  afterward  Ernst  assigned 
mortgage  and  notes  to  Edward  WoodruB.  Frederick  Heutz  aftermi 
conveyed  his  equity  ot  redemption  to  his  unmarried  daughter,  Mary 
Hentz,  who  died  in  1861  intestate,  leaving  the  plaintitt,  then  a  min 
her  only  heir  at  law.  In  January,  18t)2,  WoodruU,  being  ignorant  of 
death  of  Mary  L.  Hentz,  brought  suit  to  foreclose  the  mortgage  in  i 
court  of  common  pleas,  making  Frederick  Hentz  and  Mary  L.  He 
parties  defendant.  The  sherili  returned  both  detendants  served  w 
a  copy  of  summons  at  residence.  In  February,  1862,  a  decree  for  s 
was  entered  in  the  usual  form,  that  unless  F.  Hentz.  or  some  of  i 
defendants  lor  him,  pav,  etc.  In  May.  1862,  order  ol  sale  was  issui 
The  property  was  sold  to  John  Bates,  who  refused  to  perlect  the  p 
chase.  On  Septeml)er  5,  1862,  plaintiff  volunteered  in  the  Uni 
States  service.  On  September  20,  18«2,  plaintiff  suggested  on  I 
record  the  death  ol  Mary  L,  Hentz  since  the  commencement  of  the  acti 
leaving  the  plaintiff,  nineteen  years  old,  her  only  .heir  at  law,  s 
moved  the  court  to  revive  the  action  against  him.  In  October,  18 
the  conditional  order  ol  revivor  was  returned,  by  the  sheriff,  served 
residence.  In  November.  1862.  a  guardian  ad  litem  for  the  plaintil)  ^ 
appointed,  who  filed  an  answer,  setting  up  that  plaintifl  had  an  inter 
in  the  property  as  heir  at  law  nl  his  sister.  Additional  parties  w 
made  and  a  second  decree  of  foreclosure  was  enlered^  sale  was  had 
the    defendants    and    confirmed,    March  9,    1864.    In  the  meanti 
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Tick  Hentz  died,  and  the  platDtiS,  as  bis  administratoT,  is 
ler,  1867,  brought  a  suit  in  the  court  of  common  pleas  against 
rd  Woodrutt,  to  vacate  the  judgment  above  described,  setting  lorth 
s  petition  the  I  act  of  the  errors  in  the  record  thereof,  which,  after 
as  demurrers  and  ameudments,  was  finally  dismissed  at  bis  cost, 
auary,  1869, 

t  is  claimed  by  the  plaintiff: 

^irst.  That  Mary  L.  Hentz,  once  the  owner  of  the  equity  o(  re- 
tion,  being  dead  when  the  foreclosure  suit  was  brought,  the  decree 
lid  as  against  him,  and  that  the  order  of  revivor  does  not  help  a 
decree;  and, 

Jecond.  That  plaintill  was  in  the  army  when  the  property  nas 
and  the  sale  was,  therefore,  void  under  the  then  statutes  ol  Obio 
at  subject. 

\s  to  this  last  claim,  we  thmk  the  statutes,  il  they  have  any  appli- 
Q  in  this  case,  were  passed  merely  for  the  protection  of  soldiers, 
ti  protection  they  might  claim  at  the  hands  of  the  court  at  the  tim« 
i  litigation,  or  otherwise  be  held  to  have  waived  it. 
The  record  is  neither  silent  on  the  subject  ot  service,  nor  does  it 
on  its  lace  that  the  defendant  in  that  action  was  not  served.  It 
ively  states  that  Mary  L.  Henlz,  who  appeared  to  be  the  owner  ol 
squity  of  redemption,  Was  served  with  summons.  And  the  odIj 
ion  that  'presents  itselt  in  the  case  is,  whether  the  judgrrenl 
led  on  such  a  state  o(  facts  as  appears  iu  this  case  is  void  ot  voidable, 
e  tormer,  then  the  p]aintiR  would  be  clearly  entitled  to  the  leliel 
eks,  provided  the  subsequent  action,  in  the  court  oi  common  pleas, 
icate  the  judgment,  is  not  a  bar  to  this  suit.  II  the  judgment  i: 
ible  merely,  then  the  party  must  s^ek  his  remedy  elsewhere. 
We  do  not  see  bow  the  return  ol  the  sberift  to  the  summoru 
ist  Mary  I..  Hentz  can  be  impeached  in  a  collateral  action  like  this. 
Her  V.  Bates.  13  Re.  195  (2  Disn.  318).  This  is  not  an  action 
ded  on  the  decree  or  judgment  of  loieclosure;  it  it  were  that  migbt 
)ne.     Starbuck  v.  Murray,  5  Wend.  148;  Bissell  v.  Briggs,  9  Mass. 

In  the  early  case  ol  Dennison  v.  Allen,  4  Ohio  495,  496,  it  was  held 
a  subsequent  purchaser  from  a  mortgagor  can  not  be  let  in  to  ledeem 
ist  a  purchaser  under  a  judgment  on  scire  facias  on  the  elder  mort- 
,  though  not  made  a  party  to  the  proceeding.  It  was  said  by  the 
eme  Court  that  the  legislature  intended,  in  the  provisions  relating 
ire  facias,  that   interests  not  paramount  to  that  of  the  mortgagee, 

as  interests  subsequently  derived  from  the  mortgagor,  should  be 
luded  by  the  judgment,  and  that  any  other  construction  would  work 
lud  on   the  purchaser,  so  that  the  plaintiff,    under   that  practice, 

not  have  been  made  a  party  at  all.     This  ot  course  proceeds  on  the 

that  the  court  had  jurisdiction.  The  case  of  Adams  v.  JeBries, 
)hio  253,  was  a  proceeding  by  an  administrator  to  sell  lands,  where 
record  showed  affirmalively  that   the  heirs  were  not  made  parties, 

it  was  held  that  the  proceeding  was  void  on  the  ground  that  the 
t  had  no  jurisdiction.  So  also  the  case  ol  Moore  v.  Starks,  1  Ohio 
i69,  in  which  Judge  Caldwell  delivered  the  opinion  of  the  majority 
he  court,  Judge  Tburman  dissenting.  That  case  turned  on  tbe 
lity  of  a  proceeding  of  foreclosure  of  a  mortgage  where  the  record 
fed  affirmatively  that  minor  heirs  were  not  served  with  process.    It 
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held  that  a  decree  purporting  to  delermitie  their  rights  was  void, 
1  though  a  guardian  ad  litem  had  been  appointed  and  bad  answered; 

it  was  stated  that  if  the  record  bad  been  silent  on  the  subject  of 
ice  of  process  it  would  be  presumed,  in  lavor  of  the  judgment,  that 
ronrt  bad  jurisdiction,  though  that  presumption  might  be  rebutted 
iiool  that  the  parties  had  not  been  secved,  and  that  then  the  record 
lines  a  nullity  and  could  be  collaterally  impeached;  and  it  was 
ber  held  that  the  proceeding  in  foreclosuie  was  both  a  proceeding 
itrsonam  and  in  rem,  because  the  mortgagor  is  liable  lor  any  deficit,  . 
\  substantially  questioning  Ihe  previous  decision  in  Hamilton  v. 
•rson,  13  Ohio  427,  429,  where  the  Supreme  Court,  speaking  of  such 
cedings  said,  they  "are  not  technically,  it  is  true,  but  substantially 
eedings  in  rem."  It  would  seem  to  be  settled  now  that  it  is  a  pro- 
ing  both  in  persofiam,  so  tar  as  the  mortgagor  is  concerned  certainly, 
all  others  claiming  an  interest  in  the  thing  who  would  be  bound  by 
judgment,  and  in  rem  so  far  as  the  thing  itself  is  concerned. 
The  obvious  distinction  between  void  and  voidable  judgments  was 
■  fully  argued  and  decided  by  Judge  Hitchcock  in  Cochran  v.  Loring, 
)hio  409.  In  the  first  instance,  all  acts  of  the  court  not  having  jur- 
ation are  void;  in  Ihe  second,  il  the  court  bad  jurisdiction  the- 
^ent  will  be  good  so  long  as  it  stands  unreversed,  and  a  title 
er  an  erroneous  judgment  will  not  be  disturbed.  And  jt  was  held, 
ng  other  things,  that  though  the  judgment  was  erroneous  in  that  no 
ce  was  given  of  the  pendency  ol  the  attachment  levied  on  the  lands 
he  controversy,  and  though  the  delendant,  against  whom  the 
;ment  was  rendered,  died  betore  the  judgment,  still  it  could  not  be 
ched  collaterally. 

Now,  in  the  case  at  bar,  it  appears  on  the  face  ot  the  record  of  the 
closure  suit  that  Mary  L,  Hentz  was  duly  served  with  process, 
igh  in  fact  she  was  then  dead;  that  she  died  during  the  pendency 
le  suit,  which  was  untrue,  and  that  it  was  levived  against  the  plain- 

her  heir  at  law,  though  there  was  nothing  to  revive  as  against  the 
Dtifl.  But,  on  the  lace  of  the  proceedings,  the  court  had  jurisdiction, 
ppears  affirmatively  that  the  plaiutifl  was  served  with  sufficient 
ce  of  the  suit,  and  the  subsequent  decree  was  conclusive  of  his  right. 

record  ot  the  proceedings  appears  to  be  regular,  and  the  decree  is 
jverscd.  Being  brought  before  us  collaterally,  this  record  is  by  no 
ns  subject  to  all  the  exceptions  whioh  migtit  be  taken  on  a  direct 
:al,  or  other  proceeding  to  vacate  it.  The  proceeding  was  a  judicial 
,  carried  on  under  the  supervision  of  a  court  and  received  its  final 
;tion.  "The  general  and  well  settled  rule  of  law  in  such  cases  is, 
.  when  the  proceedings  are  coilalerally  drawn  in  question,  an^  iV 
rars  on  the  face  of  them  that  the  subject-matter  was  within  the 
sdicticn  of  the  court,  they  are  voidable  only.  The  errors  and 
l^ularities,  if  any  exist,  are  to  be  corrected  by  some  direct  proceed- 
either  belore  the  same  court  to  set  them  aside,"  which  the  plaintiff 
d  antl  failed  to  do,  "or  in  an  appellate  court."  Thompson  v,  Tolmie, 
J.  S.  (2  Pet.)  157.  163.   "The  purchaser  is  not  bound  to  look  beyond 

decree  when  executed  by  a  conveyance,  if  the  facts  necessary  to 
:  jurisdiction  appear  on  the  face  of  the  proceedings,  nor  to  look 
her  back  than  the  order  ol  thecourt."  Voorhies  v.  Bank,  35  U.  S. 
Pet.)  44S*,  477.  "If  the  jurisdiction  was  imprnvidently  exercised, 
in  a  manner  not  warranted  by  the  evidence  before  it,  it  is  not  to  be 
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corrected  at  the  expense  ot  the  purchaser,  who  had  a  right  to  k\j 
the  order  of  the  court  as  an  atithoiity  emanating  from  a  competent 
isdiction."     Thompson  v.  Tolmie,  supra. 

Reversal  of  a  judgment  does  not  atfect  the  title  of  the  purch 
The  correction  ot  the  error  only  results  in  the  restitution  of  the  m 
recovered  by  an  adversary.  But  in  this  collateral  proceeding  the  i 
seeks  the  land  and  the  fruits  of  an  investment  made  by  an  innocent 
chaser,  invited  by  judicial  proceedings  that  were  regular  on  tbeir 
-We  do  not  think  we  ought  to  disturb  that  title. 

We  have  said  nothing  ot  the  plaintiU's  delay.  It  it  were  nece: 
to  consider  it,  it  might  hav;  an  important  bearing  on  our  minds. 

This  view  ot  the  case  renders  it  unnecessary  to  discuss  the  i 
questions  made  in  the  case. 

Judgment  for  the  defendants. 


I  osc  SUBCONTRACTORS— LIENS  -  PRIORITY. 

[la  General  Term,  April,  1871.] 
*  Rankin  &  Co.  v.  Cincinnati  (City). 

The  city  of  Cincinnati  contracted  with  Bearly  to  erect  a  school  house  for  ( 
and  Bearly  made  subcontracts  with  plaintiffs  and  with  others  to  do  paiti  ■ 
work.  The  plans  of  the  building  were  in  BOtne  respects  modified,  and  con 
able  extra  woik,  including  an  extra  pHvy,  was  done,  increasing  the  cost  b< 
the  original  contract  price.  The  contractor  fuiliag  to  pay  plain tifis,  thej  j 
a  notice  of  .the  balance  due  on  their  claim  for  work  which  would  htn 
included  within  the  terms  of  the  original  contract  At  the  time  of  tbe  si 
of  the  notice  by  the  plaintiffs,  the  city  had  paid  Bearly  tbe  entire  *i 
tSl.OW,  which  was  tbe  amount  called  for  by  the  original  contract,  bnt  tb 
nevertheless  owed  Bearly  11,377  b;  reason  of  the  extra  work.  Serenl  < 
deleadants  filed  claims  lor  work  done  on  the  same  buildioic,  but  not  pio 
for  in  the  original  contract,  unless  it  were  under  the  clause  providing  iMt 
work  should  be  stipniaied  for  in  writing  and  ai^ed  by  the  parties:    fifli 

(t)  That  the  formalities  required  by  the  contract  for  extra  work  migbt  \> 
were  waived,  and  that  tbe  extra  work  was  to  be  regarded  as  done  unde 
general  contract  embracing  the  entire  job,  and  that  the  plaintiffs  were  en 
by  priority  of  notice  to  establish  a  priority  of  lien  upon  the  fund  in  the  1 
of  the  city  against  those  who  performed  tbe  extra  work  as  well  as  i] 
those  claimants  whose  work  was  done  within  the  terms  of  the  original  con 
//eid, 

(2)  Also,  that  tbe  city  clerk's  office  was  the  proper  place  at  which  to  sen 
notice,  and  the  clerk  the  proper  agent  on  whom  to  serve  it,  ajid  thst  the 
tiffs  having  first  presented  the  statement  of  their  claim  at  the  clerk's  oS 
the  clerk,  were  entitled  to  t>e  first  paid  out  of  the  ftind. 

Decamp,  tor  plaintiQs. 

Moori,  Conner  &  Warrington,  for  city. 

Mills  &  Wulsin,  Hoadty  &  Johnson,  and  Tyler,  for  claimants. 
Taft,  J. 

This  is  a  contest  between  subcontractors  (or  a  fund  due  Iron 

city  to  Bearly  for  work  done  for  tbe  dty  in  connection  with  the  Fi 

lin  street  school  house      The  balance  ot  lunds  in  the  hands  of  tfat 

was  11,377,  while  the  claims  of  subcontractors  amounted  to  much  t 

•Judgment  reversed,  27  Ohio  St.  132. 
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Raukiu  &  Co.  v.  Ciucinoati. 

The  iirst  question,  relating  to  'priority  among  the  creditors,  tun 
npoo  the  notice  of  their  respective  claims  upon  the  city.  The  plaictifi 
lutein  &  Co.,  were  the  first  to  leave  at  the  office  of  the  clerk  of  tl 
board  of  education  a  statement  and  notice  of  their  claim.'  They  le 
their  statement  and  notice  at  the  office  on  the  morning  oi  August  1 
1870.  The  clerk  was  himself  out  ol  the  city,  but  there  was  a  messeng 
or  officer  who  kept  the  office  open. 

Dunn  &  Witt  deposited  their  claim  in  the  office  at  5  p.  m.,  Augu 
22. 

The  clerk  returned  to  the  office  on  the  morning  of  August  2 
1870. 

These  claims  were  read  to  the  hoard  of  education  on  the  same  da 
that  is,  at  the  meeting  in  the  evening  of  August  22. 

There  are  none  others  to  compete  with  these  in  point  of  time,  b 
the  other  parties  contest  on  a  different  principle,  to  which  we  shall  so( 
refer. 

As  between  these  parties,  we  think  the  plaintiffs  are  prior  in  til 
with  the  service  of  their  notice.  It  seems  to  us  that  they  presented  thf 
notice  to  the  right  place  and  to  the  right  person.  The  notice  of  t'. 
claim  of  Rankin  &  Co.  must  have  actually  reached  the  clerk  beloie  th 
of  Dunn  &  Wilt,  it  we  are  to  rely  upon  the  probabilities  arising  on  t: 
evidence,  as  the  clerk  returned  to  the  office  on  the  morning  of  the  d: 
in  the  afternoon  of  which  Dunn  &  Witt  presented  their  account,  i 
plaintiffs'  account  haying  been  presented  four  days  before. 

The  contract  itsell  provides,  "That  if  any  of  the  subcontractors 
said  work  shall,  at  any  time  during  the  progress  of  said  work,  gi 
notice  to  said  board  that  they  have  not  received  pay  for  their  eslimat 
portion  of  said  work,  according  to  the  terms  of  their  agreement  wi 
said  Bearly,  then  in  such  case  li  shall  be  lawful  for  the  clerk  of  so 
board  to  settle  directly  ivith  such  sub- contractors,  their  receipts  lor  SU' 
direct  payments  to  be  taken  as  absolute  payment  and  satisfaction  I 
so  much  of  the  contract  price  of  ^aid  house." 

This  clause  in  the  contract  recognizes  the  clerk  as  the  agent  of  t 
board  lor  payment  of  the  subcontractors. as  well  as  of  the  principle  co 
tractor,  and  as  the  medium  o)  communication  between  them  and  t 
board.  So  far,  then,  as  the  question  of  notice  is  concerned,  we  find  t 
plaintiffs  first  and  Dunn  &  Witt  next.  The  claim  ot  the  plaintiffs  is  f 
S3,313.23,  and  that  of  Dunn  &  Witt  lor  »1,U82,  so  that  they  absorb  t 
entire  balance  of  tl,377  in  the  hands  of  the  city,  unless  the  other  su 
contractors  can  show  that  they  are  entitled  to  the  fund  on  some  oth 
principle  than  mere  priority  in  the  time  of  filing  their  claims;  and  if  t 
plaintiffs  are  first  entitled  they  take  the  whole  and  leave  nothing  cv 
for  Dunn  &  Witt.  There  are  other  claims  like  that  ot  the  plainlif 
beside  that  ol  Dunn  &  Witt,  but  they  must  be  postponed  because  th 
were  later  in  the  lime  of  presenting  their  accounts. 

It  has  been  suggested  that  the  subcontractors  ought  all  to  stand 
an  equality,  upon  the  authority  of  Choteau  v.  Thompson,  2  Ohio  ' 
114,  and  that  the  decision  of  this  court  in  McCullom  v.  Ricbardbon, 
Re.  440  {'2  Han.  274,  276).  was  not  consistent  with  the  ruling  of  t 
Supreme  Court,  but  we  do  not  ieel  the  difficulty  suggested.  It  ,seei 
to  us  that  the  distinction  taken  by  Judge  Gholson  was  sound— holdi 
that  although  the  lieos  takea  by  mecbatlics  lor  work  dsne  in  erecli 
the  same  building  are  equal  as  to  priority,  yet  the  subcontractors,  w 
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present  their  accounts  agaiust  the  contractor  or  builder,  like  attaching 
creditors,  it  prior  in  time,  are  better  in  right  as  between  themselves. 
But  Greenlees  &  Ransom  Co.  and  Long  claim  Ihat  neither  the  plaintiffs 
Dor  Dunn  &  Witt  are  entitled  to  any  part  of  this  fund  until  they  bave 
been  paid,  because  the  claims  of  piaintitJs  aod  ot  Dunn  &  Witt  were  lor 
work  done  and  materials  furnished  under  the  written  contract  with 
Bearly  to  build  the  scbool  house  for  the  sum  of  $81,01)0,  which  had  been 
paid  when  these  claims  ol  the  plaintiffs  and  of  Dunn  &  Witt  were  pre- 
sented. They  claim  that  this  fund  now  remaining  in  the  hands  of  the 
city  was  destined  to  pay  for  extra  work  which  was  not  done  under  the 
said  written  cotitract. 

The  claim  is,  and  the  evidence  shows,  that  the  hills  of  the  plaintiUs 
and  Dunn  &  Witt  were  all  for  work  done  under  the  original  written 
contract,  and  not  lor  extra  work  and  materials.  It  is  claimed  that  the 
bills  of  the  other  subcontractors.  Gteenlees  &  Ramson  Co.  •and  Long, 
were  tor  work  extra  the  written  contract  and  extra  the  J81,000,  The 
principal  item  of  this  extra  work  consisted  ol  the  work  and  materials 
tor  a  frame  privy. 

Section  2  ot  the  mechanics'  lien  act,  S.  &  C  834  [repealed  74  0. 
L.  173]  provides  that  every  person  doing  work  or  furnishing  materials 
lor  a  building  erected  under  a  contract  between  the  owner  and  builder, 
whose  bill  has  not  been  paid,  may  deliver  to  the  owner  an  attested 
account,  and  thereupon  the  owner  shall  retain  Irom  the  contractor  ao 
amount  to  meet  the  Dill  presented.  The  act  contemplates  that  the  work 
has  been  done  by  the  subcontractor  under  an  employment  or  contract 
with  the  builder. 

The  $1,377  which  the  city  still  owed  is  supposed  to  be  for  extra 
work  and  materials  not  specifically  called  lor  by  the  written  contract, 
unless  under  the  clause  relating  to  extra  work  and  changes.  This 
clause  was  as  follow  si  "Moreover,  it  is  understood  and  agreed  Ihat  if  any 
changes  in  said  plans  and  specifications  and  the  work  corresponding 
thereto  are  considered  advisable  or  necessary  the  same  may  be  doDe, 
and  shall  be  executed  by  said  Bearly  at  such  price  as  may  be  agreed 
upon  between  him  and  the  superintendent  of  building;  but  the  same 
shall  not  be  made  without  the  consent  of  the  building  committee  of 
said  board,  nor  unless  a  memorandum  of  said  changes  and  the  price 
thereot  be  first  made  and  signed  by  said  Bearly  and  said  superintendent." 

We  think  tbat  the  city  might  and  did  waive  the  formalities  as  to 
extras  provided  for  in  this  contract,  but  did  not  thereby  prevent  ihem 
from  being  part  of  the  job  and  falling  under  the  general  contract. 

What,  then,  was  the  nature  of  the  extra  work  and  materials  done 
and  furnished  here   for  which  the  city  owes  Bearly. 

The  principal  item  was  a  frame  privy,  for  which  there  was  a  new 
specification  separate  from  and  subsequent  to  the  original  plans  and 
specification,  and  not  signed.  It  was  a  separate  building,  though  part 
ot  the  establishment,  and  substituted  in  place  ol  a  brick  building  which 
was  to  have  been  erected  in  the  same  place.  There  were  other  items 
ol  extra  work  for  which  no  written  subsequent  stipulation  or  spedfics- 
tiou  is  shown  to  have  been  made  or  signed. 

Greenlees  &  Ransom  Co,  present  a  claim  of  1223.18,  work  and 
materials  done  and  furnished  for- the  frame  privy,  and  of  $100.50  for 
extra  work  and  materials  not  included  in  the  original  contract  nor  by 
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additional  and  supplementary  written  stipulations,  making  their  entii 
claim  S323.68. 

Edwin  Long  presented  a  similar  claim  of  S35  for  painting  the  exti 
privy,  other  extra  work  129.70— making  in  all  8B4.70. 

Both  these  claims  amount  to  but  8388.58,  so  that  if  allowed  thei 
would  still  be  a  balance  of  nearly  $1,0U0  in  the  hands  ol  the  city  as  I 
which  tbe  question  would  remain,  whether  the  plaintiffs  and  tbo; 
holding  like  claims  could  reach  it  by  thiii  proceeding;  lor,  if  they  cs 
reach  it  at  all,  it  is  not  apparent  why  they  should  not  reach  it  in  the: 
order,  that  is,  in  the  order  of  time  ol  service  of  notice;  and  il  they  di 
not  get  such  a  lien  as  to  maintain  their  order  of  time  against  the  lien 
subsequently  taken,  we  know  of  no  principle  on  which  they  can  be  he) 
to  have  any  lien  or  claim  at  all  upon  this  fund  in  this  case.  But  v 
think  that  the  policy  of  the  mechanics'  lien  law  requires  that  exti 
work  and  extra  materials  done  and  turnished  on  a  job  which  a  contract) 
has  contracted  in  general  to  perform,  shall  be  included  in  the  lien  take 
under  the  act,  and  that  the  notice  served  upon  the  owner  covers  tl 
money  due  for  the  extras  as  well  as  that  which  is  called  for  by  tl 
original  plan  and  specifications.  This  was  held  in  New  York,  McAul« 
V.  Mildrum,  1  Daly  396,  399,  where  the  court  say,  "As  there  was  son 
evidence  that  this  work  became  necessary,  in  consequence  of  defects  i 
the  plan,  I  think  that  it  might  lairly  be  regarded  as  covered  by  tl 
notice,  and  that  the  releree  did  right  lo  allow  it." 

If  there  were  no  unpaid  subcontractors  except  the  plaintiffs,  won: 
they  have  a  right  to  stop  this  fund  by  presenting  their  account  ? 

This  is  but  another  form  ot  the  same  question  we  have  been  coi 
sidering.  It  seems  to  us  that  this  indebtedness  of  the  city  falls  with! 
the  purview  of  the  contract  as  regarded  by  the  statute. 

It  was  held  in  Choteau  v.  Thompson,  supra,  that  "where  materia 
are  tarnished,  trom  lime  to  time,  for  a  particular  purpose,  as,  li 
instance,  the  construction  ot  a  house,  and  tbe  dates  are  so  near  eac 
other  as  to  constitute  one  running  account,  the  lien  dates  from  the  tim 
the  first  article  was  supplied,  although,  strictly  speaking,  tbe  article 
were  not  turnished  under  one  entire  contract."  Nor  is  there  priorit 
anoag  difierent  lienholders.  "The  idea  upon  which  the  law  proceec 
is,  that  the  building  is  the  result  of  the  labor  and  materials  of  tl 
various  persons:  material  men,  stonemasons,  bricklayers,  carpenter 
painters,  etc.  The  work  of  some  of  these  must  precede  that  ot  other 
but  each  contributes  his  proper  share  to  the  value  of  the  structure.  I 
value,  when  finished,  is  derived  Irom  these  several  contributions," 

On  the  whole  case  we  conclude  that  the  plaintiffs  are  entitled  to  tl 
lund,  and  that  the  judgment  must  be  rendered  accordingly;  but  all  tl 
costs  may  be  paid  out  of  the  fund. 
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c^c  MORTGAGE—EQUITABLE  ASSIGNMENT. 

[In  General  Term,  April,  1871.] 

Joseph  S.  Cook  kt  ux,  v.  James  O.  Shiras. 

Vbere  a  mortgage  was  lost  in  its  trans miision  by  mail  to  an  attome^rorcoUcctioi 
to  whom  sundry  payments  were  made  reducing  the  mortKage  debt  to  $1,50 
and  the  mortgagor  arternard  made  a  note  Tor  $500,  to  the  order  of  the  attome 
taking  a  receipt  that  when  paid  the  amount  should  be  credited  on  the  mor 
gage;  and.  alterward,  a  third  person  took  up  the  mortgage,  and,  by  agreemei 
with  the  mortgagors,  included  the  $600  note,  and  extended  the  timeol  paymei 
two  yeara,  as  evidenced  by  a  new  note  for  ^1  ,S00,  and  also  agreed  that  the  mor 
gape  should  stand  as  a  security  for  the  debt,  and  that  when  the  new  note  w( 
paid  it  should  be  canc:eled :  Held,  that  here  was  an  equitable  assignment  i 
the  mortgage,  which  covered  the  amount  of  the  $nOO  note,  and  that  the  thii 
person,  who  paid  to  the  holder  the  amount  due  on  the  mortgage,  is  entitled  i 
be  snbatituted  in  the  place  of  the  original  mortgagee,  and  to  hold  the  laod  i 
if  he  were  bis  assignee. 

Error  to  the  special  term. 

The  lacts  appear  in  the  opinion. 

Jordan,  Jordan  &  Williams,  tor  plaintiffs  in  error. 

Collins  &  Herron,  lor  defendant  in  error. 
Hagans,  J. 

The  record  in  this  cause  discloses  the  following  lacts: 

In  W&1,  Collins  &  Htrron,  attorneys  of  this  city,  received  of  oi 
Reynolds  for  collection  a  claim  for  $3,000,  secured  by  a  mortgage  a 
:he  property  ot  the  pkintitls  in  error,  Cook  and  wife,  which  mortgaf 
was  lost  in  its  transmission  by  mail.  Sundry  payments  in  cafh  wei 
made  on  account  by  the  Cooks,  who  were  also  lepresented  by  Collins  i 
Herron,  reducing  the  claim  to  $1,500. 

In  May,  1866,  Cook  made  a  iiote,  payable  to  the.order  ol  Jno.  H 
Herron,  for  $SUO,  loi  which  he  gave  a  receipt  that  when  the  note  wi 
[laid  it  should  be  credited  on  the  Reynolds' mortgage.  This  note  ni 
renewed  twice  and  was  tinally  settled,  and  Reynolds  paid  in  Novembi 
iollowing  as  follows:  Mrs.  Elizabeth  Coolidge  took  up  the  moitgagi 
»nd  by  agreement  with  the  Cooks  extended  the  payment  for  two  year 
h.  new  note  tor  $1,500  was  made  by  Cook  and  wife,  because  the  mot 
;age  note  was  lost,  payable  to  Mis.  Coolidge,  and  she  gave  a  receij 
to  Cook  and  wife,  stating  that  when  that  note  was  paid  it  should  be  i 
lull  payment  and  the  mortgage  should  be  canceled.  The  amount  du 
3n  the  Reynolds  claim,  including  the  amount  of  the  note  given  I 
Herron,  and  some  other  small  amounts,  were  calculated  and  the  diSi 
;nce  between  that  and  the  sum  obtained  of  Mrs.  Coolidge  was  paid  i 
;ash  by  Cook,  The  Coolidge  note  was  alterward  purchased  by  tb 
defendant  in  error,  by  Herron,  who  was  then  his  guardian,  and  no' 
3wn3  it.     Nothing  has  been  paid  on  it. 

Through  all  these  transactions  it  was  agreed  by  the  Cooks  that  th 
raoitgage  should  continue  as  security  for  them.  This  statement  pn 
ients  the  case  lairly  as  we  find  it  in  the  testimony  and  as  the  judg 
Delow  determined  it.  though  there  are  minor  points  not  of  sufficien 
moment  to  deserve  more  than  this  notice. 
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The  judge  below  rendered  judgment  lor  the  delendant  in  error  lor 
lull  amount  oC  the  mortgage  and  interest,  Sl,683.75,  and  inasmuch 
the  lile  estate  of  Mrs,  Cook  could  not  be  subjected  under  the  mort- 
;e,  decreed  the  appointment  ot  a  receiver  to  collect  the  rents  ol  the 
rtgaged  premises  to  pay  the  judgment,  to  all  wbich  exception  was 

It  was  admitted  that  here  was  aa  equitable  assignment  to  the 
endsDt  in  error  of  the  mortgage  in  question,  but  the  dispute  turns 
)n  the  amount  to  be  collected  under  it.     It  is  said  that  as  to  the  note 

$5U0  given  to  Herron  there  was  no  agreement  that  it  should  be 
ured  by  the  mortgage,  and  that  where  an  attorney  voluntarily  pays 
aey  lor  his  client  there  can  be  no  subrogation  unless  by  agreement, 
ton  Subro.  1(54-166.  But  here,  besides  the  fact  that  Herron  repre- 
ted  the  debtor,  the  arrangement  of  November  with  Mrrf.  Coolidge. 
1  giving  the  ^1,500  note  by  the  plaintill  in  error,  without  considering 
'thing  else  iu  the  case,  seems  to  be  decisive  that  the  Cooks  intended 
t  this  (500  should  be  covered  by  the  mortgage;  and  we  think,  lor 

pnrpose  of  eBecting  the  substantial  justice  ot  the  case,  that  the  party 
o  paid  the  money  due  on  the  mortgage  is  entitled  to  be  substituted 
the  place  of  the  mortgagees  and  to  bold  the  land  as  if  assignee  ol  the 
rtgage.     Robinson  v.  Leavitt,  7  N.  H.  73,  99;  Low  v,   Blodgett,  21 

H.  (  1  Foster)  121;  Richardson  v.  Bank,  44  Mass.  (3  Mete.)  530, 

The  judgment  will  be  affirmed. 


BILL  OF  EXCEPTIONS— ERRORS. 

[In  General  Term,  April,  1871.] 
Franz  Schobnfbld  bt  al.  v.  Jos.  A.  Hbman  &  Co, 


Error  to  special  term. 
The  facts  appear  in  the  opinion. 
Long  &  Kramer,  lor  plaintiffs  in  error, 
Pugh  &  Pugb,  contra, 

.GANS,   J. 

This  is  a  suit  upon  a  promissory  note,  ol  which  the  following  is  a 
)y: 
3.000,  Cincinnati,  January  31.  1869.' 

"  Four  months  after  date  we  promise  to  pay  to  the  order  of  Jos.  A. 
man  &  Co.,  three  thousand  dollars,  at  the  banking  house  ot  Jos.  A. 
man  &  Co.,  value  received. 

"Gellenbeck  &  Co." 

"Indorsed:  B,  Gellenbeck,  Franz  Schoenfeld. " 

The  petition  charges  Gellenbeck  &  Co.  as  makers  and  B.  Gellenbeck 
i  Schoeuteld  as  indorsers,  and  avers  that  on  June  3,  1869,  the  note 
s  duly  protested  lor  non-payment,  and  demands  judgment  for  the 
onnt  ol  the  note,  and  interest  and  costs  of  protest. 
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None  of  the  defeadants  below  answered  but  Schoenfeld,  t 
dented  his  ability  as  tndorser  or  otherwise.  He  alleged,  that  be 
applied  to  by  the  makers  ot  the  note  for  his  indorsement,  and  be 
unacquainted  with  their  character  and  solvency,  he  went  to  defeadc 
in  eiror,  who  were  bankers,  aud  ask<;d  them  in  relation  to  the  cbarai 
and  solvcnpy  ot  Gellenbeck  &  Co.,  and  they  lalsely  and  fraudnlei 
represented  that  Gellenbeck  &  Co.  were  a  solvent  tirm  and  in  g 
standing,  and  relying  solely  on  these  representations  he  indorsed 
note.  He  alleges  that  Gellenbeck  &  Co.  were  at  the  time  in  fail 
circumstances  and  unworthy  of  credit  and  that  defendants  in  error  ki 
it,  and  he  a^ks  to  be  discharged. 

On  the  trial  before  a  ;ury,  the  plaintiff,  Schoenfeld,  stated  that 
had  indorsed  a  note  for  the  Gellenbecks  lor  alike  amount,  which  was  I 
by  the  defendants  in  error,  and  ot  which  the  note  sued  on  was  a  renei 

The  original  note  became  due  on  January  31.  l8t»9  (the  date  of 
note  sued  on)  and  the  Gellenbecks  told  bim  on  the  morning  of  that 
they  could  not  pay  it,  and  wanted  him  to  indorse  the  note  sued 
He  thereupon  went  to  the  office  oJ  defendants  in  error  and  saw  Hen 
whom  he  had  never  seen  betore,  and  told  him  he  had  come  to  see  at 
a  note  on  which  Frank  Gellenbeck  was  indorser.  He  also  told  Het 
that  the  parties  wanted  to  renew  the  note,  and  that  he  did  not  liki 
indorse  it;  to  which  Heman  replied  that  the  Gellenbecks  had  s< 
trouble  with  one  Varwig,  from  whom  they  were  compelled  to  tat 
mortgage,  and  that  was  the  reason  why  they  did  not  pay  the  note;  t 
Henry  Gellenbeck  was  of  no  accouni,  but  that  if  George  Gellcnb 
said  so  it  was  all  right.  It  seems  the  plaintiff  in  error  went  to  Gee 
Gellenbeck  to  see  if  what  Heman  said  was  right,  and  George  said  "yt 
and  thereupon  he  wrote  his  name  on  the  back  of  the  note  sued  on; 
that  at  this  time  the  Gellenbecks  had  property  out  ot  which  the  orig: 
note  could  have  been  made.  When  the  note  sued  on  fell  due 
Gellenbecks  were  insolvent.  Schoenfeld  did  not  procure  the  disco 
of  the  original  note  or  get  any  of  the  proceeds  ol  it. 

Heman  testified  that  when  tbe  tirst  note  was  ottered  for  disconni 
inquired  about  Schoenfeld  and  lound  him  responsible  as  well  as 
elder  Gellenbeck.  When  it  fell  due  Schoenfeld  came  to  see  him,  bul 
does  not  remember  the  conversation  Schoenleld  details,  but  that  i 
his  impression  he  did  not  make  the  statements  as  testified  to 
Schoenfeld. 

On  this  state  of  the  case  the  parties  agreed  that  the  jury  mi 
render  a  verdict  lor  the  defendants  in  error,  subject  to  the  opiniot 
the  court  upon  the  law  ol  the  case;  and  thereupon  Schoenfeld  file 
motion  lor  a  new  trial:  tirst,  because  the 'court  misdirected  the  jo 
second,  because  Ihe  verdict  was  contrary  to  the  evidence;  and  tfai 
because  it  was  contrary  to  the  law. 

On  the  hearing  of  the  motion  tor  a  new  trial,  af&davits  of  b 
Heman  and  Schoenfeld  were  read,  which  do  not  materially  change 
statements  made  before  the  jury,  except  some  variations  ol  tbe  sti 
ments  -ol  both  parlies,  which  do  not  nSect  the  substantial  questioi 
the  case.  There  is  a  prolessional  statement  of  counsel,  which  ^ 
addressed  to  the  discretion  ol  tbe  court,  in  connection  with  the  afiG 
vits  of  the  parties  containing  cumulative  testimony  only,  which 
judge  at  special  term  did  not  think  sufficient  to   authorize  him  to  gr 
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be  motion  for  new  trial,  and  be  accordingly  overruled  the  same  and 
altered  judgment  on  tbe  verdict. 

The  assignment  ol  errors  is  a  repetition  of  tbe  reasons  for  a  nen 
rial.  There  does  not  appear  any  exception  to  the  charge  of  tbe  court, 
ind  we  are  not  disposed  lo  disturb  tbe  verdict  ot  tbe  jury  on  the  evi- 
leoce,  tor  we  think  that  tbe  veidict  was  right. 

But  it  is  .said  that  the  judgment  is  erroneous  in  this:  that  the  lia- 
rilitjr  charged  in  the  petition  (gainst  the  plaintiQ  in  error  is  that  of  an 
ndotser  and  not  that  ot  a  gaarantor  or  Joint  maker,  which  in  tact  it 
ras;  and  that  although  the  defendants  in  error  might  have  amendec 
heir  petition,  to  make  it  conform  to  tbe  facts  proved,  and  though  the 
udgment  might  then  have  been  good,  still  it  is  now  too  late  to  amend, 
ind  the  ju  :gment  is  bad.  It  is  said  that  it  Scboenleld  be  a  guarantoi 
le  had  no  sufficient  notice  of  the  default  of  the  principals,  Gellenbecli 
&  Co.  To  this  last  it  will  be  sufficient  to  say,  that  at  the  maturity  o: 
he  note  the  Gelleobecks  are  admitted  to  have  been  insolvent;  besides, 
he  plaintiff  in  error  bad  sufficient  notice. 

The  plaintiff  in  error  seems,  at  no  previous  time,  to  have  called  anj 
ittention  to  tbe  variance  between  the  pleadings  and  ptools,  and  may  b( 
leemed  to  have  waived  it,  because  there  is  no  assignment  of  errors  broaf 
■nongb  to  cover  it. 

Our  Supreme  Court  has  frequently  held  that  tbe  error  must  no 
>nly  appear  affirmatively,  but  must  be  specifically  pointed  out.  This  tht 
jarty  has  not  done.  Armstrong  v.  Clark,  17  Ohio  495;  Little  Miam 
ly.  Co.  V.  Collett.  6  Ohio  St.  ia2. 

The  judgment  must  be  affirmed. 


HOMESTEAD  LAWS— INSOLVENT  FIRM.  '  c  s.c. 

[In  General  Term,  June,  1870.] 

*T.  G.  Gaylord  &  Co.  V.  Imhoff  et  ai...  Partners. 

1.  lodividnal  members  of  an  insolvent  copartnership,  not  the  owners  of  otbe 
property,  are  severally  entitled  to  the  exemption  allowed  by  the  state  "  Home 
stead  Laws,"  out  of  the  partnership  Tund,  even  as  against  creditors  of  the  firm 

L  The  object  of  exemption  a.ud  homestead  laws  discussed  and  defined. 

In  this  cause  judgment  was  recovered,  the  property  of  the  defend 
mts  sold  on  execution,  and  tbe  proceeds  were  in  court  for  distribution 

A  judgment  was  made  by  the  judgment  debtors,  claiming  thi 
benefit  of  the  exemption  allowed  them  by  law  as  beads  of  families  am 
residents  of  Ohio,  setting  -mt  that  neither  ol  them  were  the  owners  o 
homesteads,  or  possessed  ot  other  property,  as  provided  by  the  amend 
ment  of  May  2'^,  1858,  to  the  "homestead  law." 

An  agreed  statetnent  ot  tacts  was  hied  by  the  counsel  for  tbe  parties 
"that   all  tbe  property  levied   on  and   sold   was   partnership   property 

'Tboagh  tbis  case  was  decided  at  a  prior  term  to  the  one  with  which  thes 
report*  were  begun,  but  at  the  request  of  members  of  the  bar  who  deemed  ta 
gnea lions  contained  to  beol  great  interest  and  importance,  it  is  inserted  here. 
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including  the  leasehold  and  that  the  affidavit  and  demand  of  exemptii 
by  the  defendants  were  filed  by  the  delendants  with  the  sheriff  befo 
the  sale,  setting  forth  that  they  were  heads  of  families,  and  not  t1 
owners  of  homesteads  or  any  other  property." 

The  copartnership  creditors  resisted  the  claim  on  the  ground  tl 
property  belonged  exclusively  to  the  creditors  of  the  firm,  and  was  su 
ject  to  the  payment  ot  all  the  firm  debts  before  the  individual  partne 
could  have  any  legal  right  to  the  joint  assets. 

All  the  questions  arising  under  the  motion  were  reserved  for  11 
opinion  of  the  court  in  general. terra. 

Matthews  &  Ramsey,  for  the  motion. 

Challen  &  Mitchell,  contra. 

Stosbr,  J. 

As  a  general  rule,  the  objection  urged  to  the  right  of  partners 
a  share  ot  the  joint  assets  before  the  partnership  debts  are  satisfied 
the  true  one;  but  the  case  belore  us  is  one  where  both  the  partnei 
who  were  originally  interested  in  the  lund  now  in  court,  apply  fortl 
exemption  allowed  by  law  neither  can  be  said  to  sustain  the  sau 
relation  to  the  other,  which  would  exist,  if  one  were  solvent  aud  tl 
other  insolvent,  lor  in  such  case  the  burden  which  ought  to  be  borne  1 
both  would  be  imposed  upon  him  alone  who  had  the  ability  to  discbarj 
it. 

A  copartnership  creditor,  as  such,  has  no  belter  lien  on  the  proper 
of  the  firm  than  the  creditor  of  an  individual  partner.  To  use  the  la 
guage  of  the  books,  he  can  only  work  out  whatever  right  he  may  ass« 
through  the  partners  themselves.  -And  hence  it  is  in  marshaling  tl 
fund  where  all  the  parties  are  beloie  the  court,  we  are  permitted 
appropriate  it  in  the  fir^t  place  to  the  creditors  of  the  tirm. 

In  a  contest  between  creditors  where  no  intervening  right  exist 
there  can  be  no  difficulty  in  coming  to  a  correct  conclusion.  We  a 
asked,  however,  to  hold  that  the  Homestead  and  exemption  taws,  whii 
were  enacted  tor  a  kindred  purpose,  can  not  apply  to  a  case  like  that 
bar,  on  the  assumption  that  when  capital  has  become  invested  in  a  joii 
adventure,  either  the  identity  of  the  original  individual  owner,  with  b 
share  ot  the  common  property,  is  lost,  or  he  must  await  the  winding  i 
ot  the  partnership,  when  all  the  liabilities  having  been  discharged,  tl 
statutory  privilege  may  then  be  allowed  him.  This  argument  woui 
defeat  the  object  of  the  law,  in  that  the  debtor,  it  owing  as  an  indivii 
ual,  would  be  permitted  to  enjoy  the  exemption,  while  his  Joint  liabilii 
with  others  would  give  the  creditor  the  power  to  take  the  last  tarthii 
of  his  substance. 

It  is  urged  that  dower  will  not  be  granted  where  the  estate  in  whi< 
it  is  asked  belongs  to  a  partnership,  until  all  the  liabilities  of  the  fin 
have  been  met,  and  we  admit  the  rule,  though  it  has  been  modified  t 
late  decisions  but  this  has  been  determined  on  the  ground  that  the  pro] 
erty,  though  legally  vested  by  deed  in  the  partners,  is  held  neverlhele 
in  trust  for  the  payment  of  debts.  This  rule  is  not  now.  nor  has  it  evi 
been  the  law  in  Ohio  as  to  personalty  no  matter  how  large  the  decedent 
indebtedness  may  be,  his  widow  is  allowed  a  reasonable  sum  tor  hi 
year's  support,  to  the  exclusion  ot  all  creditors.  The  propcny  sold  t 
the  sheriff,  the  proceeds  of  which  are  now  in  court,  was  machinery  in 
manufacturing  establishment  and  a  leasehold  for  a  term  of  years. 
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Can  there  be  any  greater  equity,  on  the  part  ol  those  to  whom  a 
partnership  is  indebted,  than  that  the  creditors  of  an  individual  mi)i;ht 
lim,  when  we  are  asked  to  give  a  construction  to  a  statute,  the  object 
which,  belore  it  can  be  fully  carried  out,  requires  us  so  to  interpret  it 
to  effect  the  humane  purpose  tor  which  it  was  enacted  ?  We  regard 
e  whole  series  of  taws  on  this  subject  as  remedial;  not  as' restricting 
prior  right,  but  as  reserving  to  the  unfortunate  debtor  some  portion 
the  wreck  of  his  property  to  save  him  from  irom»diale,want  and 
ranrage  future  effort.  This  is  the  view  taken  by  the  New  York 
urts  in  deciding  the  policy  ol  their  exemption  laws.  Carpenter  v. 
:rrington,  25  Wend.  370;  Ford  v.  Johnson,  34  Barb.  364,  365;  Rob- 
ion  V.  Wiley,  15  N.  Y.  489,  494.  Homestead* estates,  as  well  as  the 
esent  system  of  exemptions  which  exists  in  twenty-nine  states  ot 
t  union,  owe  their  cteation  to  state  legislation  only.  By  the  com- 
in  law  there  is  no  analogous  interest  secured  to  a  debtor.  If  we 
ould  trace  the  progress  ot  the  now  libera!  protection  afforded  to  families 
im  the  exactions  ol  a  husband,  or  a  father  or  son,  we  should  hnd 
itter  for  interesting  inquiry  and  Study.  We  need  not  reler  to  the 
raof  the  twelve  tables,  giving  the  debtor's  body  to  those  he  owed  to 
divided  among  tbem;  noi  yet  to  the  barbarous  claim  asserted  as  late 
the  present  century  to  arrest  the  body  of  an  insolvent  alter  death; 
r  to  the  power,  until  within  the  last  twenty-five  years  allowed  even  in 
lio  to  the  creditor  in  any  case,  without  oath,  to  sue  out  a.  capias  as 
i  Erst  process  in  an  ordinary  suit. 

Imprisonment  lor  debt  in  all  its  forms,  except  lor  the  Irauds  of  the 
btor,  is  now  abolished,  while  the  remedy  even  in  the  cases  allowed 
statute,  is  seldom  resorted  to;  and  we  may  apply  the  same  remarks 
the  privilege  now  given  to  the  debtor  and  his  family  to  retain  a  por- 
n  ol  bis  property  exerdpt  from  execution.  From  the  wearing  apparel, 
ew  articles  ol  furniture,  the  school  books,  a  domestic  animal  or  two, 
:  policy  ot  our  legislation  has  steadily  increased  the  exemption,  until, 
the  st£tute  ol  April  9,  18ti9,  $500  is  allowed  the  debtor  not  the  owner 
a  homestead,  but  who  is  the  head  ol  a  family,  in  addition  to  the  ordi- 
ry  exemption  from  sale  on  executions. 

To  carry  out  the  policy  so  humanely  adopted,  and  which  has  been 
universally  approved,  where  the  purpose  is  to  confer  a  great  public 
uefit  we  must  divest  the  questions  before  us  of  all  legal  technicalities, 
d  look  directly  to  the  important  end  our  legislators  must  have  intended 
accomplish  by  the  various  statutes  they  have  enacted.  If  it  is  true. 
:  lact  of  a  partnership  once  formed  excludes  all  individual  interest 
the  property  it  may  hold,  that  to  a  manulacturing  establishment,  or 
y  other  association  of  craftsmen  who  may  unite  for  a  ceitain  object, 
ne  of  the  statutes  we  have  referred  to  apply;  while  if  the  parties  have 
iividually  pursued  the  same  employment  they  could  be  protected  in 
!ir  several  exemption  rights,  then  it  must  be  confessed  tht  law  can 
t  have  etiected  its  purpose. 

To  admit  the  personal  privilege,  and  deny  it  to  the  same  man  when 
nrtner,  must  discourage  all  voluntary  unions  whereby  capital  may  be 
:reased  and  buiiinesS  expanded,  for  such  associations  will  virtually 
sorb  the  personality  ot  the  several  members  into  the  mere  legal  entity 
has  produced. 

Hence  it  will  be  if  one  carrying  on  business  on  his  own  account, 
winding  up  his  affairs,  find  there  is  no  sutticient  lund  to  pay  credi- 
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tors,  be  will  nevertheless  be  allowed  the  entire  exemption  il  it  shot 
include  bis  whole  assets  j  yet  if  he  become  a  partner  he  has  forleil 
his  statutory  tight. 

The  argument  which  assumes  sucb  a  rule  to  be  the  true  meaning 
the  law,  is  defended  mainly  on  the  ground  ol  ab  inconvcnienti ;  but  tl 
maxim,  in  the  interpretation  ol  statutes,  is  seldom  applied,  and  net 
where  the  language  o[  the  law  is  plain  and  its  terms  readily  nnderstot 
It  the  law  is  constitutional  it  must  stand  as  the  r^le  ol  our  decist< 

We  find  but  few  reported  decisions  upon  the  poiut  in  controver: 
though  tbert^  are  many  in  which  individuals  have  been  the  party  app! 
ing  lor  the  exemption  and  the  question  betore  us  does  not  arise. 

In  Radclifl  v.  Wood,  25  Barb.  52,  the  Supreme  Court  ot  New  Yc 
held  that  joint  owuetship  of  property  did  not  exclude  the  right 
exemption;  and  the  court  of  appeals  in  Stewart  v.  Brown,  37  N,  Y.  3f 
decided  the  exact  question.  They  say,  "The  language  of  the  i 
should  be  construed  in  harmony  with  its  humane  and  remedial  purpo 
Its  design  was  to  shield  the  poor,  and  not  to  strip  them.  .  The  inten 
it  seeks  to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less 

A  contrary  opinion  has  been  given  by  the  Supreme  Court  ol  Pet 
sylvania,  in  Bonsall  v,  Comly,  44  Pa.  St.  442;  but  we  are  not  convinc 
by  the  reasoning  of  the  judge,  who  places  his  obiection  to  the  debto 
claim  upon  the  same  ground  the  counsel  lor  the  creditors  have  urg 
in  argument  before  us. 

We  are  better  satisfied  with  the  decision  of  the  New  York  coi 
for  the  soundness  of  their  reasoning,  and  the  practical  recognition 
what  we  believe  is  the  only  true  rule  by  which  statutes  of  exemption  i 
to  be  interpreted. 

Such  would  seem  to  be  the  policy  ol  the  present  bankrupt  law. 
Sec.  14,  14  Statutes  at  Large.  522,  there  is  secured  to  the  bankn 
personal  property  not  exceeding  $500,  to  be  excluded  from  the  gene 
assignment  of  his  eQects;  while  Sec.  3t>,  which  refers  to  partnersh: 
and  corporations,  makes  no  distinction  between  that  class  of  debtors  a 
individuals,  no  language  being  used  restricting  in  express  terms,  or 
fair  implication,  the  privileges  secured  by  Sec.  14. 

Un  a  carelul  review  of  all  the  provisions  ol  our  homestead  a 
exemption  laws  with  whatever  light  we  can  obtain  from  adjudged  cas 
taking  into  consideration  the  purpose  which  the  legislature  intend 
to  accomplish,  we  are  led  to  the  conclusion  that  ne  can  not  excln 
partners  from  the  privilege  ol  claiming  the  statutory  exemption  in  t 
same  manner,  and  for  the  same  reason  that  we  are  bound  to  extend 
to  the  individual  debtor. 

There  may  be  an  apparent  conflict  between  our  ruling  and  the  la 
which  in  ordinary  cases  defines  what  are  partnership  nssetsandhi 
they  shall  be  administered,  more  especially  with  the  principle  that  t 
obligations  of  the  joint  relation  must  first  be  met,  before  there  is  a 
such  interest  in  either  of  the  parties  as  can  be  charged  with  their  im 
vidual  debts;  but  these  difhculties  are  removed  when  we  regard  t 
object  ot  what  are  sometimes  termed  "the  modern  innovations  on  t 
rights  of  creditors, ' '  but  what  in  reality  are  the  consequences  of  a  mt 
advanced  civilization.  It  is  true  the  debtor  may  retain  a  small  port) 
of  the  property,  for  he  is  not  only  allowed  still  to  live,  but  tolookforwa 
to  the  time  when  by  industry  and  economy  he  may  retrieve  his  lortnni 
Yet   he  is  not,  as  by  the  bankrupt    law,  forever  discharged   from   1 
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iebts;  his  creditors  may  still  claim  the  luture  reward  tit  bis  labor.  Tbc 
ixemption  is  to  provide  for  present  necessities,  to  encourage  hope  foi 
he  fature,  to  show  by  awardinjr  the  privilege  that  the  insolvent  is  nol 
orgotten  by  the  law,  but  continues  to  be  a  citizen  and  a  man. 

We  are  all  of  opinion  that  the  exemptions  asked  should  be  allowed, 
he  amount  of  each  to  be  fixed  by  the  statute  ot  1850,  with  the  amend' 
nent  of  March  2'2,  l85ti,  and  the  case  is  remanded  to  special  term,  thai 
he  proper  entry  may  be  made  fixing  the  sum  for  each  claimant. 


INSURANCE— POLICY— CONDITIONS.  '  c  s.c. 

[In  General  Term,  October,  1871.] 

David  Gibson  &  Co.  v.  Farmers'  &  Mechanics'  Ins.  Co. 

'he  defendant  refused  to  pa^  the  insnrance  on  a  steamboat  lost  by  fire,  on  th< 
ground  that  two  competent  watchmen  weie  not  employed,  and  at  the  time  o 
the  accident  no  watchman  was  on  duty.  The  plaintiff  says,  that  by  agreemen 
one  watchtnan  was  waived,  in  which  respect  the  policy  ought  to  be  rerormed 
but  that  in  fact  two  were  employed  and  one  was  on  duty  at  the  time.  The  tes 
timony  was  to  the  eflect,  that  while  the  watchmen  had  gone  to  their  supper,  ot 
the  top  of  the  river  bank,  the  boat  took  fire  and  was  burned;  also, that  it  is  thi 
usage  for  the  watchmen  to  get  their  meals  on  shore  wben  the  steamboat  is  ii 
port.  At  special  term  the  judge  instructed  the  jury  to  inquire  whether  oni 
watchman  was  waived  by  tbe  agreement  or  not;  if  not,  whether  two  watcfamei 
were  employed,  and  one  was  on  duty  at  the  lime,  within  the  fait  intent  aD< 
meaning  of  the  policy.  A  verdict  was  returned  for  the  plaintiffs,  and  the  defend 
ant's  motion  for  a  new  trial  was  overruled :  Held,  that  having  due  regard  t( 
the  circamstances  and  the  purposes  of  the  stipulation  contained  in  the  polic] 
of  insnrance,  the  charge  to  the  jury  was  correct,  and  tbe  motion  for  a  new  tria 
ahonld  be  overrnled. 

Reserved  iiom  special  term. 

The  lacts  appear  in  the  opinion. 

Lincoln,  Smith,  Warnock  &  Stephens,  for  plaintilts. 

Long  &  Kramer,  for  deleudant. 
lAGANS,  J. 

This  is  a  motion  for  a  new  trial,  reserved  on  tbe  following  lacts: 

The  plaintiffs  had  a  rlfk  in  the  Boatman's  Insurance  Company,  or 
he  steamboat  Louisiana,  loi  $3,000.  which  conlained  a  printed  claus< 
iroviding.  "that  while  in  port  or  laid  up,  at  least  two  competent  watch 
nen  shall  be  employed,  one  of  whom  ehall  be  on  duty  at  all  times,"  aD< 
,lso  a  written  clause,  "one  watchman  waived."  That  company  becom- 
ng  insolvent,  the  defendant  took  the  risk  exactly  as  it  was  in  the  Boat 
□an's  Insurance  Company,  as  is  alleged,  except  only  as  to  the  amouni 
vhich  is  J2,000,  and  for  this  purpose  the  policy  in  the  Boatman's  Com 
)any  was  sent  to  the  detendant  to  be  exactly  copied.  It  seems,  how- 
ever, Ihat  the  defendant  omitted,  in  the  policy  sued  on,  the  written  word! 
'one  watchman  waived,"  and  on  this  the  contioversy  turns. 

The  boat  was  lost  while  lying  up  at  Cairo,  and  the  defendant  refused 
o  pay,  on  the  grounds  that  there  were  not  two  competent  watchmei 
imployed,  and  that  at  tbe  time,  and  immediately  betore  the  disaster, 
lo  watchman  whatever  was  on  duly. 
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The  plaintiUs  asked  that  the  policy  sued  on  be  relormed,  if  m 
sary,  according  to  the  alleged  agreement  that  "one  watcbmaa 
waived;"  but  claimed  that  In  lact  they  employed  two  competent  va 
men,  and  that  one  of  them  was  on  duty  at  the  time. 

It  appeared  in  evidence  that  the  plaintiffs  employed  one  watch] 
«s  such,  who  bad  been  on  the  river  htteen  years;  and  also  the  clerli 
L.  Eaton,  who  was  a  man  of  large  experience,  to  assist  him.  While  I 
were  gone  to  supper,  at  their  boarding  house,  on  the  top  ot  theriverbs 
in  daylight  and  in  sight  of  the  boat,  the  boat  took  fire  and  was  bun 
No  fire  was  on  tbe  boat,  and  no  cooking;  but  the  watchmen  slept  th 
There  was  evidence  to  the  fact  that  it  was  always  the  usage  am 
steamboat  watchmen  to  get  their  meals  off  the  boats  they  had 
charge  while  lying  up.  No  cooks  were  kept  on  board,  and  no  cook 
done,  because  it  was  sal er.  Sometimes  a  watchman  would  speak  i 
watchman  on  a  neigbboring  boat  to  keep  an  eye  on  tbe  boat  nnlil 
^^return. 

The  court  .charged  the  jury  to  inquire  whether  "one  watcht 
was  waived"  by  the  agreement  of  the  parties.  If  not,  they  wer 
determine  whether  two  good  and  sufficient  watchman  were  emplo] 
and  whether  one  of  them  was  on  duty  at  the  time;  that  tbe  policy 
quired  Ihat  they  should  be  good  and  prudent  men,  acquainted  v 
steamboats  and  steamboating,  and  that  one  of  them  should  be  on  dut 
all  times;  that  the  law  did  "not  require  that  tbe  walchman  shouU 
guilty  of  no  want  of  care  or  inattention  to  his  duties;  but  that  be  she 
be  on  duty  within  the  laiir  intent  and  meaning  ol  the  policy ;  and  it 
for  tbe  jury  to  say,  under  the  circumstances  ot  the  case,  whether 
watchman  was  on  duty  at  tbe  time  ol  the  loss  or  not,  and  whetbt 
was  unreasonable  for  the  watchmen  to  step  on  shore  to  get  their  su[ 
under  the  circumstances  and  a  departure  from  duty.  Was  it  a  thing 
usual  under  the  circumstances?" 

The  judge  below  then  proceeded  to  quote  Irom  the  opinion  ot 
court  in  Hovey  v.  Insurance  Co.,  2  Duer  5t)9:  "It  is  contended  Ih 
warranty  must  be  literally  complied  with.  The  warranty  was  that 
plaintiUs,  during  tbe  policy,  would  "keep  and  maintain  a  nightwi 
on  the  premises."  They  did  keep  and  maintain  one  there  every  nif 
who  on  no  occasion  lelt  tbe  premises.  They  did  not  agree  thai 
should  never  look  off  them,  or  on  no  occasion  be  dozing  or  lall  asli 
The  spirit  of  the  warranty  is,  that  there  should  be  a  competent  nif 
watch  kept  there,  and  one  who  might  be  confided  in  for  tbe  faiti 
performance  of  a  nightwatch." 

The  judge  also  quoted  to  tbe  jury  from  the  opinion  of  Shaw.  C. 
in  Crocker  v.  Insurance  Co. ,  f>2  Mass.  (8  Cush.)  79:  "The  stipnlati 
'a  walchman  kept  on  the  premises,'  inserted,  as  it  is,  in  tbe  bod; 
the  policy,  immediately  after  the  desciiption  ol  the  property  insui 
is  in  the  nature  of  a  warranty,  and  must  be  snbstantiaily  complied  n 
by  tbe  assured.  But  the  terms  are  not  explicit  as  to  the  time  ; 
manner  of  keeping  a  watch.  It  does  not  stipulate  for  a  constant  wal 
It,  therefore,  requires  constrnction  as  a  matter  ot  law  to  delem 
what  is  meant  in  this  policy  by  keeping  a  watch.  It  relates  to  a  lact 
— to  its  safely  against  fire — and  this  depends  upon  a  habit  or  prac 
in  this  respect  and  upon  the  fact  whether  that  usage  has  been  IoIIob 
Where  there  is  an  express  stipulation  that  a  thing  shall  be  done, 
the  contract  is  silent  as  to  the  time  and  manner,  the  law  boldtths 
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must  be  reasonable  in  tbis  respect,  baying  regard  to  tbe  object  and  pu 
poseot  the  stipulation — in  tbis  case  to  tbe  safety  of  tbe  building.  If  it 
done  in  a  maoDer  in  which  men  of  ordiiiary  care  and  skill  in  simili 
departments  manage  their  own  aSaiis  ot  like  kind,  this  is  one  stroi 
groond  to  hold  it  reasonable  and  to  warrant  the  admission  of  evident 
ol  usage." 

The  judge  at  special  term  then  proceeded  with  his  charge:  "Not 
if  the  jury  shall  find  that  it  was  the  agreement  o)  the  parties  that  01 
watchman  should  be  waived,  then  they  might  well  find  that  the  plai 
tiSs  had  performed  their  duty  in  tbis  behalf;  but  if  they  should  not : 
find  they  would  determine  whether  there  was  one  watchman  on  duty 
tbe  time  ot  the  loss,  within  the  fair  intent  and  meaning  of  the  polic 
Were  they  on  duty  as  is  usual,  and  was  it  unreasonable  lor  them 
step  off  tbe  boat  for  a  few  minutes  to  get  their  supper,  under  the  ci 
cnmstances  detailed  to  you  in  the  evidence  ?  Was  tbis  such  a  perfori 
ance  of  their  duty  as  a  prudent  man  having  it  in  charge  would  ba< 
adopted  ?" 

No  exceptions  were  taken  to  this  charge,  but  the  defendant  aski 
the  court  to  charge  the  jury,  that  "if  two  watchmen  were  by  the  ten 
ol  the  policy  to  be  employed,  and  the  jury  shall  find  that  one  ol  5U< 
watchmen  was  not  waived,  then  tbe  defendant  has  tbe  right  to  tl 
presence  of  one  such  watchmen  on  or  about  the  boat  at  all  limes 
which  charge  the  court  gave,  subject  to  the  general  charge. 

Th=  jury  brought  in  a  verdict  for  plaintiffs  lor  the  lull  amount  < 
the  policy,  and  defendant  made  a  motion  lor  a  new. trial,  which  w 
reserved. 

There  is  ■nothing  in  the  verdict  or  in  the  record  to  determi: 
whether  the  verdict  was  founded  on  tbe  issue,  whether  the  policy  shou 
be  reformed  by  inserting  "one  watchman  waived,"  or  whether  the  ju 
proceeded  on  the  ground  that  there  were  actually  two  watchmi 
employed,  and  that  one  was  "on  duty  at  all  times,"  within  the  ta 
ititeat  and  meaning  of  the  policy.  The  case  was  lelt  to  the  jury  und 
this  double  aspect.  It  is  not  contended  that,  if  in  fact  the  palicy  shou 
l>e  relormed,  the  verdict  was  wrong.  On  the  contrary,  it  was  admitt< 
at  the  trial  that  plaintlRs  were  entitled  to  recover.  The  defenda 
sought  a  direction  to  the  jury  only  on  the  other  aspect  of  the  proc 
and  it  is  upon  this  view  that  the  questions  made  arise. 

It  is  not  contended  that  there  were  not  two  coinpetent  watchmi 
employed  by  the  plaintiffs,  within  the  fair  intent  of  the  policy,  T 
main  point  made  by  the  delendant's  counsel  was  as  to  the  meaning 
the  words  "one  ol  whom  shall  t>e  on  duty  at  all  times."  The  defenda 
evidently  regarded  them  to  mean  "one  ot  whom  shall  be  on  or  aiout  t 
boat  at  all  times,"  as  appears  from  tbe  special  charge  asked.  And  C( 
tainly  the  defendant  can  not  take  much  by  the  exception,  for  tbe  jud: 
gave  tbe  charge  as  asked,  qualifying  it  by  the  general  charge. 

ft  is  contended  that  the  judge  erred  in  submitting  the  questio 
under  tbe  evidence,  whether  the  watchman  performed  his  duty  as 
pradent  man  having  a  boat  in  charge  would  have  adopted.  We  see  1 
error  in  this. 

But  it  is  said,  that  by  the  language  of  the  policy  it  was  intend 
by  tbe  parties  to  the  contract  that  one  watchman  should  be  un  board  t 
boat  at  all  times,  and  that  that  was  the  very  reason  of  making  the  pt 
vision  lor  two  watchmen.     If  this  were  so  it  would  have  been  easy 
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have  inserted  that  language  in  the  policy.  The  term,  "one  of  wk 
shall  be  on  duty  at  all  times,"  does  not  necessarily  imply  that  one 
the  watchmen  shall  be  on  the  boat  at  all  times.  There  is  nothing  inco 
sistent  with  the  daty  of  the  watchman  on  duly  that  he  should  take  1 
meals  oil  the  boat,  having  due  regard  to  the  circumstances  of  the  cas 
or  that  he  should  do  any  other  necessary  thing,  not  inconsistent  or  u 
reasonable,  in  relation  to  the  performance  of  his  oSce.  He  may  as  w< 
be  on  duty,  in  this  view,  off  as  on  the  boat,  and  as  strictly  comply  wi 
his  obligations  under  the  policy.  And  where  the  contract  is  silent 
to  the  time  and  manner,  "the  law  holds  that  it  must  be  reasonable 
this  respect,  having  regard  to  the  purpose  and  object  of  the  stipulation 
in  this  case  to  the  salety  of  the  boat. 

We  think  the  directions  to  the  jury  were  right,  and  that  the  motii 
for  a  new  trial  should  be  overruled. 


1  C.9.C.  COURTS— JUDICIAL  DISCRETION— ERROR. 

[In  General  Term,  Octoljer,  1871.] 

Marshall  &  Bso.  v.  Flinn. 

Where  the  sheriff  returned  a  sale  of  real  property  on  execution  to  Wenitrnp  I 
two-thirds  of  the  appraisemeut,  but  that  the  purch.^aer  had  refused  to  psj  t 
purchase  money,  and  the  plaintiEF  id  execution  moved  the  court  to  confii 
the  sale,  but  the  court  overruled  the  motion  and  set  aside  the  sate :  Held,  \l 
the  motion  was  addressed  to  the  sound  discretion  of  the  cotirt,  and  that 
such  abnae  of  the  judicial  discretion  was  shonn  as  to  constitute  error  in  tl 

Israel  Ludlow  and  Mallon  &  Coffey,  tor  plaintlBs. 

Fox  &;  Bird,  for  defendant. 
Taft,  J. 

The  question  in  this  case  is,  whether  the  judge  at  special  tei 
erred  in  setting  aside  a  sale  made  by  the  sheriff  to  a  purchaser,  wl 
refused  to  make  good  his  bid  by  paying  the  purchase  money. 

TKe  return  oi  the  sheriff  was,  that  on  April  1,  1871,  he  oflered  tl 
property  "at  public  sale,  in  the  rotunda  oi  the  court  house;  and  thi 
and  there,  at  public  outcry,  struck  off  and  sold  to  John  Henry  Wenstrt 
the  property  [describing  it]  for  the  sum  of  84,000  (and  notwithstam 
ing  demand  has  been  made,  the  purchaser  has  refused  to  pay  the  wbo 
or  any  part  of  the  purchase  money),  it  being  two-thirds  ol  the  apprais« 
value  ot  said  lot  oi  land,  and  the  said  John  Henry  Wenstrup  being  tl 
highest  and  best  bidder  for  said  premises  and  the  purchaser  thereof." 

The  plaintitis  in  execution  moved  the  court  to  confirm  ihcsali 
This  the  court  refused  to  do,  but  did  set  the  sale  aside. 

On  the  one  side,  it  is  claimed  that  the  sale  was  valid,  and  that 
the  plaintiffs  insist  that  it  be  cotifitnied  the  court  is  bound  to  con&rm 
and  errs  if  it  refuses  lo  do  so. 

On  the  other  side,  it  is  claimed  that  the  return  ot  the  sbeiiff 
equivalent  to  a  return  of  no  sale,  and  that  it  can  not  be  confirmed. 

On  behalf  of  the  plaintifis,  a  distinction  is  taken  between  a  sal 
made  by  the  sheriff  on  au  execution  and  by  a  master  on  an  order  fa 
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roceeding  in  equity.  But  we  tbJnk  that  wheu  a  sale  comes  befoie  the 
Durt  lor  con  hr  mat  ion,  whether  upon  an  executioD  oi  upon  an  order, 
le  court  is  to  exercise  a  sound  discretion.  And  while  we  think  that 
le  return  need  not  be  treatedas  a  return  ol  property  unsold,  we  neve r- 
leless  regard  the  circumstances  of  this  case  such  that  the  judge  was 
istified  in  setting  aside  the  sale. 

We  do  not  intend  to  be  understood  to  hold  that  the  cuurl  could  not 
icogaize  the  sale,  and  enforce  it  by  authorizing  a  suit  or  even  by  an 
:lachment  lor  a  contempt  of  court,  as  was  done  in  the  case  of  Lansdown 
.  Elderton,  14  Ves.  512,  and  in  Brasher  v.  Cortlandt,  2  Johns.  Ch.  505; 
aville  V.  Saville,  1  P.  Wms.  745. 

The  bidder  does  assume  a  responsibility  wHen  he  makes  his  bid. 
k  can  not  be  permitted  to  trifle  with  the  process  of  the  court.  But 
e  may  not  be  pecuniarily  responsible,  so  that  it  would  be  injurious  to 
le  parties  to  have  the  sale  entorced;  and  there  may  be  other  reasons 
hj  the  sale  should  be  set  aside,  extra  the  record. 

The  judge  at  special  terra,  before  whom  the  question  came,  had  a 
i^retion  which  he  has  exercised,  and  which  we  do  not  find  reason  to 
iteifere  with.  If  he  bad  ruled  the  other  way  we  might  not  have  felt 
illed  upon  to  intertere. 


WRITTEN  CONTRACT— PAROL  EVIDENCE.  '  c  » c 

(In  General  Term,  October.  1871.] 
*W.  F.  &  V.  Whitney  v.  Denton  &  Chattle. 

Caldwell,  Coppock  &  Caldwell,  lor  plaintill. 

Thos.  G.  Mitchell,  tor  defendants. 
'aft,  J. 

The  plaintills,  owning  certain  lumber  lands  in  Pennsylvania,  and 
aving  made  a  contract  with  Sherman  to  manulacture  lumber  at  an 
greed  compensation,  sold  to  the  defendants  one  undivided  half  of  the 
mds,  and  became  partners  with  tbem  in  the  manulacture  and  sale  ot 
imber  from  the  lands,  allowing  the  firm  the  benefit  of  the  contract 
rith  Sherman  while  the  firm  continued ;  and  the  firm  likewise  ei-iployed 
larsh  to  haul  the  lumber  and  run  it  down  the  river  to  Cincinnati. 

'Ibe  partnership  thus  formed  was  dissolved  in  June,  IHdl,  by  a 
Titten  contract,  specifying  a  aale  by  the  plaiutitis  of  their  interest  in 
tie  lands  and  in  the  contract  with  Sherman,  and  a  transfer  to  the  defend- 
nts  by  the  plaintiSs  of  their  account  for  moneys  paid  to  Sherman  on 
be  contract  with  bim,  and  to  Marsh  lor  hauling,  etc.,  but  making  no 
lent-on  ol  the  moneys  which  had  been  paid  by  the  defendants  to 
iherman  on  said  contract,  and  to  Marsh,  and  providing  lor  a  luture 
ettlement  of  the  partnership  accounts. 

//eid,  that  it  was  competent  lor  the  plaintiSs  to  prove  by  parol  evi- 
ence  that  the  payments  which  had  been  made  by  the  defendants  to 
Iherman  and  to  Marsb  were  part  of  the  consideration  of  the  sale  and 
ransler  by  the  plaintills  to  the  defendants  ol  their  interest  in  the  lands 
nd  in  the  Sherman  contract,  and  were  not  to  be  charged  to  tbe  plain- 
i&s  in  the  final  settlement  of  the  partnership  account  between  tb; 
ilaintiSs  and  the  defendants. 

Jadgntent  reversed,  26  Ohio  St.  317. 
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1  0.8.0.  HUSBAIID— WIFE— ALIENATION  -DAMAGES. 

[In  General  Term,  October,  1871.] 
♦Elliott  Clark  v.  Maky  Ann  Harlan,  btc. 

An  action  will  lie  in  favor  of  a  married  woman  agaioit  a  third  person  for  «ati 
away  and  harboring  her  husband. 

The  petition  in  this  csuse  was  origioal'.y  filed  against  the  defend 
now  plaintill  in  error,  and  Robert  Harlan,  the  plaintiU's  husbf 
against  whom,  on  demurrer,  the  court  held  the  action  could  nol 
maintained. 

The  petition  seeks  to  hold  the  defendant  liable  in  damages 
"wronglully  and  maliciously  enticing  away  the  plaintiH's  husband  I 
her  residence,  whereby  she  has  been,  for  a  long  space  ot  time,  and  stil 
deprived  of  his  society,  prctecrion,  and  support."  It  is  alsoalle; 
"that  her  husband  has  beea  detained  and  harbored  by  the  defeni 
in  his  private  residence,  to  which  the  plaintiff  has  not  been  admit 
notwithstanding  all  her  efforts  to  live  with  him  and  enjoy  the  privili 
of  a  wife."  The  plaintiff  further  avers,  "that  her  separate  p' ope 
owned  at  the  time  ot  her  marriage,  has  been  enjoyed  by  her  husb: 
whose  personal  services  are  required-toJake  proper  care  of  her  int( 
therein;  of  all  which  she  is  also  deprived  by  the  acts  ot  the  detenda 

To  this  petition  the  defendant  demurred,  and  at  special  terni 
demurrer  was  overruled.  To  this,  exception  was  taken,  and  the 
taken  on  error  to  general  term. 

Teetor  &  Cole,  for  plaintill  in  error. 

Applegate,  contra. 

Storer,  J. 

It  is  urged  that  the  pleadings  do  not  present  a  case  for  our  in 
fereoce. 

In  the  leading  case  ot  Winsmore  v,  Greenbink,  Willes  377,  w! 
the  plaintill  sought  to  recover  damage  for  the  enticing  away  and  det 
ing  his  wife  by  the  delendant,  after  a  verdict  for  3,000/.,  on  motto 
arrest  the  judgment.  Chief  Justice  Wilies,  in  decidiiig  the  quest 
made  by  counsel,  said:  "The  first  general  objection  is,  that  Ihe; 
n3  precedent  for  any  such  action  as  this,  and,  therefore,  it  will  not 
and  the  objection  is  founded  on  I,it.  F.  108  and  Co.  Lit.  81  B.. 
several  other  books.  But  this  general  rule  is  not  applicable  to 
present  case;  it  would  be  if  there  had  been  no  special  action  on  the 
before.  A  special  action  on  the  case  was  introduced  for  this  re 
that  the  law  will  never  suffer  an  injury  and  a  damage  without  a  renu 
but  there  must  be  new  facts  for  every  action  on  the  case." 

In  the  subsequent  case  of  Chapman  v.  Pickersgill,  2  Wilson 
Chief  Justice  Pratt,  in  an  action  for  maliciously  suing  out  a  commis 
or  bankruptcy,  used  these  words:  "It  is  said  such  an  action  as  this 
never  brought  before;  and  so  it  was  sai;d  in  Ashby  v.  White,  2 
Raym.  938.  I  wish  never  to  hear  this  objection  again.  This  actio 
lor  a  tort;  tons  are  infinitely  various,  not  limited  or  confined;  for  i 

•Judgment  reversed,  31  Ohio  St.  89.  Followed  in  that  a  wife  ntty  maioUi 
action  for  the  loss  of  the  conjaeal  aoclety  of  her  haabaod.  Westlake  t.  West 
34  Ohio  St.  633. 
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is  nothing  in  oatuie  but  may  be  made  an  instrument  ot  mischief. "  The 
masterly  reasoning  ot  Chief  Justice  Holt  in  Ashby  v.  White,  2  Ld.  R^ym. 
957,  which  was  sustained  in  the  house  of  lords  early  in  Queen  Anne's 
rei^n,  is  entirely  in  harmony  with  this  doctrine;  and  we  mu.st  be  per- 
mitted to  quote  a  remark  ot  that  venerable  jurist  which  is  lull  of  mean- 
ing: "Let  us  consider,"  he  says  "in  what  the  law  consists  and  we 
shall  find  it  to  be  not  in  particular  incidents  and  precedents,  but  in  the 
reason  ot  the  law.      UH  eadem  ratio  ibi  eadem  lex. ' ' 

In  the  case  ol  Pasley  v.  Freeman,  3  Term  R.  45,  which  was  then 
ragarded  as  one  of  first  impression,  Lord  Kenyon,  who  always  upheld 
a  strict  adherence  to  the  established  law,  after  one  of  his  brethren,  Mr. 
Jnslice  Grose,  with  whom  be  differed,  had  stated  that  he  found  no 
precedent  for  the  action,  uttered  the  ever-memorable  words:  "All  laws 
stand  8Q  the  best  and  surest  basis  which  go  to  enforce  moral  and  social 
duties." 

Mr.  Justice  Asherst,  in  his  opinion,  said:  "Another  argument 
has  been  made  use  of,  that  this  is  a  new  case,  and  that  there  is  no 
precedent  for  such  an  action.  Where  case's  are  new  in  their  ^/■t««^^, 
there,  I  admit,  it  is  necessary  to  have  recourse  to  the  legislative  inter- 
position in  order  to  remedy  the  grievance;  but  where  the  case  is  only 
new  in  the  instance,  and  the  only  question  is  upon  the  application  ol  a 
principle  recognized  by  the  law  to  such  new  case,  it  will  be  just  as  com- 
petent to  courts  of  justice  to  apply  the  principle  to  any  case  which  may 
arise  two  centuries  hence  as  it  was  two  centuries  {>go." 

The  judgment  in  that  case  was  ior  the  plaintifl,  and  since  it  was 
given  bad  always  t>een  tollowcd  as  the  established  law. 

This  court,  in  general  teim,  in  Campbell  v.  Rogers,  12  Re.  355  (2 
Han.  110,  117),  after  a  thorough  examination  ot  the  authorities,  came  tc 
the  same  conclusion,  relying  on  the  case  just  quoted  to  .sustain  their 
judgment.  We  are  satisfied  that  there  is  no  difficulty  in  upholding  the 
present  action  against  the  objection  that  no  piecedent  can  be  found  where 
a  precisely  similar  case  has  been  presented  to  the  courts.  There  cer- 
tainly could  be  no  objection  if  the  husband  had  brought  the  action  lot 
enticing  away  his  wife,  as  his  legal  right  to  complain  can  not  be  queS' 
tioned;  but  bow  tar  the  case  is  changed  when  the  wife  sues  is  to  be 
considered. 

We  can  find  but  one  case  reported  where  the  point  has  been  dis 
cussed.  It  is  that  of  Lynch  v.  White,  9  House  of  Lords  Cases,  i>Ti 
decided  in  1861.  There  Campbell,  lord  chancellor,  alter  hearing  lull  argu 
fflent,  said :  '  'Although  this  is  a  case  of  first  impression,  it  it  can  be  showr 
that  there  is  presented  to  us  a  concurrence  ol  loss  and  injury  from  th( 
act  complained  of,  we  are  bound  to  say  that  this  action  lies.  Nor  cat 
I  allow  that  the  loss  of  consortium  or  conjugal  society  can  give  a  causf 
of  action  to  the  husband  alone.  The  loss  of  conjugal  society  is  noi 
a  pecuniary  loss,  and  I  think  it  may  be  a  loss  which  the  law  maj 
recognize  to  the  wife  as  well  as  to  the  husband."  In  this  case  th« 
gravamen  ol  the  action  was  that  the  defendant  had  slandered  I 
married  woman,  in  consequence  of  which  her  husband  had  aOandonec 
and  lived  apart  from  her;  and  although  the  case  was  finally  decided  foi 
the  defendant,  it  was  upon  the  ground  that  no  special  damage  had  beei 
averred  or  proved.  The  law  lords  gave  their  opinions,  concurring  tha 
the  words  uttered  by  the  defendant  furnished  no  ground  of  action  merelj 
from  the  general  consequences  resulting  Irom  what  was  admitted  to  bi 
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the  law,  but  that  there  must  have  been  special  damage.  Lord  Brougham, 
in  commenting  upon  this  opinion  of  the  chancellor,  emphatically  adds, 
"I  must  add  that  I  entirely  agiee  with  what  my  late  noble  and  learned 
tiiead  says  toward  the  end  ol  his  judgment.  He  laments  the  unsatis- 
factory state  ol  our  law,  according  to  which  the  imputation,  by  words 
however  gross,  on  an  occasion  however  public,  upon  the  chastity  0)1 
modest  matron,  or  a  pure  virgin,  is  not  actionable  without  proof  Ihat  it 
has  actually  produced  special  temporal  damage  to  her.  The  only  diUer- 
ence  ot  opinion  I  have  with  my  noble  and  learned  friend  is,  that  instead 
oi  the  word  "unsatisfactory"  I  should  substitute  the  word  "barbarous." 
I  think  that  such  a  state  ol  things  can  only  be  described  as  a  barbarous 
state  of  our  law  in  that  respect." 

Id  this  state  we  have  no  such  difficulty  to  encounter.  It  has  long 
been  the  settled  law  in  Ohio,  that  any  accusation  aUecting  the  chastit; 
ot  a  lemale  is  actionable  per  se.  See  Murray  v.  Murray,  ante,  555 
(1  C.  S.  C.  290),  and  cases  cited. 

If  ibe  husband's  right  to  claim  damages  for  the  loss  of  hisvife's 
society,  hxs  " solatium"  as  the  civilians  term  it,  arise  by  virtue  ol  the 
contract  of  marriage,  the  same  result,  lor  stronger  reasons,  should 
follow  the  loss  ol  the  husband's  conso'lmm  by  the  wife.  His  care  of 
her  whole  social  life;  his  protection  Irom  injury  ol  her  person,  of  her 
property,  and  of  her  good  name,  are  alike  demanded  by  the  marital  tie 
and  the  first  principles  of  justice.  He  can  not  lightly  disregard  the 
obligations  he  has  solemnly  assumed,  or  ignore  the  relation  he  bears 
to  her  to  whom  be  has  pledged  his  aBections  until  the  bond  is  severed 
by  death  or  the  judgment  of  the  law.  Although  he  prove  false  to  his 
duty,  there  is  no  remedy  against  him  like  that  she  now  seeks,  for  com- 
pensation in  money  except  lor  alimony,  but  we  believe  she  is  enabled, 
under  the  law  as  it  now  exists  in  Ohio,  to  asl;  the  same  relief  for  the  same 
causes  that  would  give  the  husband  a  remedy  against  him  who  should 
seduce  away  his  wife  or  persuade  her  to  leave  her  husband,  and  after- 
ward harbor  and  detain  her  without  good  cause.  The  toss  ot  the  parlies 
in  each  case  is  essentially  the  same.  Since  the  enactment  of  tbecode, 
a  new  application  ot  legal  principles  in  relation  to  married  womea  is 
required  ol  the  courts.  Section  2S  gives  the  wife  the  right  to  sue  for 
her  separate  properly  without  loining  her  husband  as  co-plaintiS. 

By  the  statute  ol  April  3.  1861.  S.  &  S.  3S9,  is  given  to  the  wife 
all  the  personal  property,  including  rights  in  action  belonging  to  her  at 
her  mairiage,  or  which  may  have  come  to  her  by  descent,  bequest,  gilt, 
or  has  been  purchased  with  her  separate  money,  or  have  grown  <nUai 
the  violation  of  her  personal  rights,  to  be  and  remain  her  separate  prop- 
erty. 

The  section  of  the  code  we  have  referred  to  was  amended  by  the 
law  of  April  18,  1870  [see  Sees.  4996  and  5319.  Rev.  Stat.],  authorizing 
the  wile,  in  all  cases  relating  to  her  personal  estate,  lo  sue  as  a /en' 
sole  without  the  intervention  ot  a.prochein  ami. 

Is  not  the  right  secured  to  the  wile  to  recover  for  a  personal  iojuif 
suffered  during  coverture  to  be  sustained  on  the  same  principle  as  ber 
claim  to  protect  her  separate  estate,  whether  it  be  real  or  personal?  H 
it  ia,  can  there  be  any  distinction  between  the  rights  which  grow  out  of 
the  marital  relation  and  those  which  attach  to  mere  property  ?  We  can 
not  see  that  such  a  distinction  can  ue  drawn. 
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Sach  is  the  construction  given  by  the  Supreme  Court  of  New  York 
to  their  statutes,  which,  like  our  own,  hEve  so  essentially  changed  the 
righti  and  responsibilities  ot  married  women.  In  Mann  v.  Marsh,  21 
How.  Pr.  37t),  Allen.  J.,  held  that  these  statutes  "gave  the  wife  the 
exclusive  right  to  recover  for  injury  to  her  reputation  as  well  as  her 
peison,  and  bad  taken  from  her  husband  all  control  over  actions 
brought  to  obtain  redress  by  the  wile.  These  injuries  are  now  made  a 
part  ot  her  separate  estate,  and  in  respect  to  them  she  is  &  feme  sole." 

We  caunot  but  feel  a  deep  conviction  that  the  wile  is  in  the  highest 
sense  the  ward  ot  the  court,  not  because  she  is  now,  under  the  generous 
policy  of  our  law,  relieved  from  the  old  idea  ot  conjugal  servitude 
which  placed  her  as  a  chattel  under  the  control  ot  her  husband,  but 
because  it  is  only  consistent  with  the  relation  into  which  the  parties  have 
entered  that  each  must  have  their  separate  interest,  controlled  only  by 
mntual  aSection  and  regard,  while  subject,  nevertheless,  to  the  protec- 
tion ol  the  law. 

There  might  not  be,  on  the  trial  of  this  cause,  a  right  established 
to  recover  damages,  as  the  evidence  may  present  a  different  state  of  fact 
thaa  that  stated  in  the  petition;  but  for  all  the  purposes  ot  this  case  we 
are  satisfied  a  legal  right  to  recover  is  found  in  the  pleadings. 

Demurrer  overruled. 


FEME  COVERT— STATUTE  OF  LIMITATIONS.  '  o^c, , 

[Id  General  Term,  October,  1S71.] 

*  Ida  B.  Ong  v.  William  Summer  bt  al. 

1.  Ibeclanse   in   the   code,  which  saves   from   the  statute  of   litnitaUoiiB  married 

women  until  alter  their  diBablHty  is  removed,  is  constructively  repealed,  so  far 
as  SDch  a  suit  is  concerned,  by  the  subsequent  statute  giving  miirried  women 
the  right  to  sue  alone  for  personal  injuries  at  any  time  during  coverture, 

2,  A  woman,  married  at  the  time  the  cause  ot  action  accrued,  in  a  anil  in  her  own 

name  for  personal  injuries,  is  barred  by  the  statute  of  limitations  as  if  she 
were  a  feme  sole. 

This  cause  came  on  to  be  heard  at  special  term  on  demurrer  to  the 
petition.  The  court  below  sustained  the  demurrer,  and  a  writ  of  error 
was  sued  out  by  the  plaintiff  to  the  general  term. 

The  case  appears  fully  in  the  opinion. 

E.  Colston,  and  Jordan,  Jordan  &  Williams,  lor  plaintiff  in  error. 

King,  Thompson  &  Avery,  contra. 

Storhr,  J. 

Tbif  action  is  brought  by  the  plaintifi  to  recover  damages  lor  a 
personal  injury  alleged  to  have  been  sustained  by  her  in  tailing  from 
the  stairs  ot  the  defendants'  sewing  machine  manufactory,  in  conse- 
quence ol  the  insecure  and  unskillful  manner  in  which  the  stairway  was 
built.  She  states  that  when  the  cause  of  action  accrued  she  was,  and 
still  is,  a  married  woman,  though  the  suit  is  instituted  in  her  own  name 

*  Cited  in  Moores  v.  National  Bank,  5  O.  F.  D.  59  [104  U.  S.  629],  but  the  court 
followed  I^awreuce  Railroad  v.  Cobb,  35  Ohio  bt  94.  wbich  held  that  an  action  by  a 
/erne  amert  was  not  barred  until  four  years  after  the  passage  of  the  act  of  1870  (67 
O.L.  111). 
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witboat  the  addition  of  her  husband  or  next  friend.  The  injuty 
happened oa  March  29,  1866,  and  the  actioa  was  brought  on  August  12, 
1B70. 

The  defendants  demur,  and  claim  that  on  the  pleadings  the  cause 
of  action,  if  any  existed,  is  baned  by  the  statute  ol  limitations.  S,  & 
C.  9-18,  See.  15  [see  Sec.  4982,  Rev.  Stat.]. 

It  is  urged  against  the  demurrer  that, she  is  not  precluded,  as  she 
was  a  fem^  covert  at  the  time  her  right  ot  action  accrued,  and  that  the 
saving  clause  in  Sec.  19  [see  Sec.  498ti,  Rev.  Stat]  is  a  full  answer  to 
the  delendants'  claim.  This  clause  gives  to  married  women,  for  rights 
of  action  accruing  to  her,  the  privilege  ol  commencing  suits  within  the 
same  time  alter  coverture  ceases  in  which  she  might  originally  ban 
brought  them  it  sole. 

If  we  examine  the  statute  of  21  James  1,  Cap.  16,  which  has  either 
been  copied  into  the  statutes  oF  the  several  states  ot  our  union  or  made 
the  loundation  ot  the  statutes  themselves,  the  disability  of  a  feme  covert, 
we  lind,  was  allowed  to  extend  the  limitation  as  to  her,  astheconse-  « 
quence  ot  the  law  which  gave  to  her  husband  the  exclusive  control  of 
all  her  properly  and  rights  of  action.  By  his  consent  alone  could  an 
action  be  brought  for  a  tort  allecting  the  personor  property  ot  the  wife. 
He  alone  was  entitled  to  the  fruits  ol  any  recovery  wtien  the  aid  of  the 
court  was  invoked,  and  he  alone  could  compromise  or  release  the  claim. 
If  he  declined  to  interlere  the  wife  was  practically  without  remedy,  and 
unless  the  statute  had  saved  her  right  by  suspending  the  course  of  the 
limitation  until  coverture  had  ceased,  her  case  was  hopeless. 

In  Ohio  the  thorough  changes  in  the  legal  relation  ol  husband  and 
wife,  as  to  her  property  and  personal  rights,  have  introduced  a  new 
system  by  which  marital  obligations  and  privileges  must  be  goveiced. 
The  husband  can  not  claim  now  that  tbepeisonal  injuries  oi  his  wife 
can  be  sued  lor,  compromised,  or  released  by  him  alone.  He  is  now, 
to  all  legal  intent,  precluded  from  interfering  with  her  separate  prop- 
erty for  his  own  benefit,  and  over  it  has  no  longer  the  control. 

Thus,  the  reason  of  the  tormer  extension  of  limitation  on  account 
of  disability  secured  lo  a./eme  co^'erl  has  ceased,  for  she  is  now  the  sole 
mistress  of  her  right  to  sue  for  any  personal  injury,  without  ioining 
her  husband  or  invoking  the  aid  ot  her  prockein  ami.  She  may  pros- 
ecute her  claim  to  judgment,  employ  counsel,  and  become  liable  for 
costs,  in  the  course  of  litigation,  to  the  same  extent  that  she  would  be 
were  she  unmarried. 

The  present  action  is  brought  in  the  name  of  the  wife,  claiming 
damages  for  hersell  alone.  Her  husband  is  not  a  party,  though  the 
petition  states  that  the  plaintitf  was  and  still  is  a/eme  covert.  She 
alone  must  be  regarded  as  entitled  to  sue  lor  and  recover  her  damages. 
As  the  husband  could  not  appropriate  the  damages  to  his  own  bene&l, 
he  could  not  claim  them  by  action  in  his  own  name;  his  only  relation 
could  be  that  ot  next  friend,  and  his  only  liability  that  of  costs;  while 
a  late  statute  permits  the  wife  to  maintain  her  suit  in  her  own  name, 
without  the  intervention  of  her  prochein  ami.  The  wife  alone  most 
then  be  regarded  as  entitled  to  prosecute  the  wrongdoer,  as  if  she  were 
Si/eme  sole. 

This  is  the  view  we  take  of  the  law  as  we  find  it  in  the  several 
statutes  now  in  force  relating  to  the  tights  and  liabilities  of  married 
women,  and  this  is  the  construction  given  by  the  New  York  courts  to 
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lie  kindred  acts  of  that  state.  They  bold  that  the  right  ol  the  wile  to 
ccover  for  personal  iojuries  exclusively  belongs  to  her;  that  it  is  her 
eparale  estate,  protected  trom  the  contiol  ol  the  husband,  who  is  to  all 
egal  intent  a  stranger  to  the  remedy,  having  no  part  or  lot  in  the  matter; 
hat  the  hust}and  can  not  bring  the  action  in  bis  own  name,  nor  in  con- 
unction  with  bis  wife;  that  she  is  the  sole  party  in  interest,  and  will 
«  protected  in  the  (ull  enjoyment  ot  what  in  former  years  would  have 
teen  for  his  sole  benetit, 

We  most  conclude  that  the  wife  is,  in  contemplation  ot  the  law 
D  a  proceeding  like  the  present,  to  be  regarded  as  ^Jeme  sole,  and  may 
isk  the  same  legal  or  equitable  relief  as  il  she  bad  never  been  covert. 

But,  it  is  argued,  il  we  have  determined  rightly  the  construction  to 
«  given  to  tbe  statutes  relerred  to,  still  it  may  be  doubted  whether  the 
Usability  does  not  stil!  exist,  as  it  is  not  expressly  taken  away.  We 
idmit,  as  a  general  rule,  the  repeal  of  a  former  statute  should  be 
leclared  in  express  terms ;  but  where  the  implication  ol  legislative  inten- 
ion  is  clearly  to  be  gathered  from  the  words  of  the  statutes  themselves, 
be  result  must  be  the  same  as  if  the  law  was  repealed  in  express  terms. 

"Where  the  provisions  of  two  statutes  are  so  far  inconsistent  with 
«ch  other  that  both  can  not  be  enforced,  the  latter  must  prevail.  If, 
lowever,  by  any  fair  course  ot  reasoning  the  two  can'  be  reconciled,  both 
iball  stand."  These  are  the  words  ot  the  Supreme  Court,  in  Ludlow  v. 
obnsoo,  3  Ohio  553,  5t>4,  and  the  samr  doctrine  had  previously  been 
leld  to  be  the  law  in  Moore  f.  .Vance,  1  Ohio  1,  10,  and  subsequently  by 
iitchcock,  J,,  in  Seymour  v.  Turnpike  Co.,  10  Ohio  476,  who  used 
bis  language:  "Where  a  statute  is  passed  which  conflicts  with,  or 
ontradicts,  or  is  inconsistent  with  a  former  statute,  the  latter  must 
lave  etlect  and  the  former  be  considered  as  repealed." 

How,  then,  can  these  statutes  be  reconciled  ?  If  we  hold  the 
ormer  is  still  in  lorce,  tbe  wife  will  be  allowed  an  indefinite  period, 
lepending  on  the  lile  of  her  husband,  to  prosecute  her  claim,  when  she 
night  have  brought  her  action  at  the  lime  the  injury  was  sustained, 
vithont  the  let,  control,  or  hinderance  ol  her  husband,  the  law  having 
expressly  reserved  to  her  the  privilege  to  sue  at  any  time,  without  his 
lid.  We  have  considered  the  questions  involved  in  the  cause  very 
aiefully,  and  consider  that  the  relation  ol  husband  and  wife  existing 
it  the  lime  this  action  was  brought,  was  controlled  by  the  statute  which 
letermines  the  rights  of  married  women,  saving  to  them  the  exclusive 
injoyment  of  their  separate  esiate  and  redress  for  all  personal  injury, 
rith  power  to  begin  suits  in  their  own  name,  as  if  femes  covort.  Hence 
t  follows,  if  she  sues  as  feme  sole,  she  is  subject  to  the  same  rules  of 
imitation. 

The  demurrer  will,  therefore,  be  sustained,  and  judgment  entered 
or  the  defendants. 

fApT,  J.,  dissented  in  the  following  opinion: 

The  plaiutitJ  in  error  wa?  the  original  plaintiff,  her  suit  having 
)een  defeated  on  a  demurrer  to  the  petition.  The  action  was  for  a 
•ersonal  injury  sustained  by  Che  plaintitt,  a  married  woman,  through 
he  negligence  of  tbe  defendant  to  keep  his  premises  in  a  safe  condition. 
Che  petition  showed  that  tbe  cause  of  action  arose  more  than  lour  years 
>rior  to  the  commencement  ol  the  suit,  but  it  also  shows  that  tbe  plain- 


OHIO  DECISIONS. 


Superior  Court  ol  CindimaU. 


tiS  was  a  married  woman  when  the  cause  ol  action  arose,  anil  still 
remains  a  mariied  woman. 

The  demurrer  is  based  upon  the  statute  of  limitations. 

The  suit  was  brought  in  the  name  or  the  married  woman  without 
uuiling  the  husband,  under  the  act  ol  1870,  amending  Sec.  28  ol  the  code 
(67  O.  L.  Ill)  [see  Sees,  499ti  and  5319,  Rev.  Slat.].  This  act  authoriws 
such  a  suit  without  a  next  tiiend.  And,  by  the  former  acr,  damagiQ 
recovered  for  such  a  personal  injury  would  be  her  separate  property. 

The  delendant  claims  that  as  the  married  woman  can  sue  wilhoal 
her  husband  and  without  a  next  Iriend,  the  disability  ot  coverture  has 
ceased,  and  that  the  statute  ot  limitations  ought  to  run  against' ber  as 
'  it  does  against  a  single  woman  or  a  mau.  The  code,  which  was  adopted 
in  1863,  by  Sec.  It*,  provides  that  "if  a  person  entitled  to  bring  any 
action  mentioned  in  this  chapter,  except  lor  a  penalty  or  lorfeiture,  be, 
at  the  time  the  cause  of  action  accrued,  within  the  age  of  twenty-one 
years,  a  married  woman,  insane,  or  imprisoned,  every  such  person  shall 
be  entitled  to  bring  such  action  within  the  respective  times  limited  by 
this  chapter,  after  such  disability  shall  be  removed." 

This  is  an  express  exception  in  favor  of  a  married  woman,  and 
saves  her  right,  unless  it  is  taken  away  by  some  subsequent  legislalion. 
The  subsequent  legjslatiou  which  is  supposed  to  take  it  away  is  the  act 
which  authorizes  her  to  sue  in  her  own  name,  to  cclorce  this  personal 
right.  The  argument  assumes  that  the  reason  why  the  statutory  excep- 
tion was  made  in  favor  o)  married  women,  was  that  she  could  not  soe 
without  her  husband;  and,  as  he  might  reiuse  to  join  she  might  lose 
ber  right  from  disability. 

There  is  a  legal  maxim  that  when  the  reason  of  a  rule  has  ceased, 
the  rule  itself  ceases;  and  it  is  claimed  that  that  maxim  applies  to  this 
case.  But  I  do  not  regard  that  maxim  as  sufficient  to  repeal  an  express 
statute.  It  may  lurnish  a  good  reason  lor  repealing  the  statute,  bat  it 
is  to  be  addressed  to  the  legislature,  and  not  to  the  court,  so  long  as 
the  statute  is  in  force. 

Nor  is  the  subsequent  legislation  so  inconsistent  with  the  provi- 
sions in  the  act  of  1853  as  to  imply  a  repeal  of  that  provision.  Repeals 
by  implication  are  ncjt  favored,  and  can  not  be  sustained,  unless  the 
subsequent  act  is  so  inconsistent  with  the  former  that  both  can  not 
have  a  complete  operation.  But  these  two  acts  can  stand  together. 
They  do  not  in  any  manner  interfere  with  each  other.  The  latter  act 
may  lumish  a  reason  why  the  former  one  is  not  necessary,  and,  theie- 
fore,  should  be  repealed.  But  it  does  not  prevent  the  operation  of  the 
former,  and  therefore,  does  not  repeal  it. 

When  we  have  an  express,  unequivocal  statute  that  a  statute  of 
limitations  shall  not  run  against  a  married  woman,  we  cannot,  asa 
court,  inquire  into  the  reason  on  which  the  legislature  enacted  the 
statute,  in  order  to  determine  whether  we  will  regard  it.  The  legisla- 
ture may  legislate  away  the  reason  on  account  ot  which  an  act  was 
passed,  and  yet  not  repeal  the  act  itsell.  The  legislature  could  easily 
have  repealed  the  exception  in  favor  ol  married  women  if  it  had  seen  fit 
to  do  so.  As  it  has  not  done  so,  I  feel  bound  to  suppose  that  it  was 
not  intended  to  do  so. 
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(October  Term,  1871.] 
*  Kinney  Price  v.  Ann  Slaughter  ht  al. 

1.  Where  an  action  is  brought  for  the  recovery  of  lands  situated  in  Ohio,  bv  the 
pIsintiET,  who  wis  a  sUve  in  Tennessee  when  the  cause  of  action  accrneil,  aad 
the  defendant  pleaded  the  statute  of  limitations:  Held,  that  slaver?  was  a  dis- 
ability by  imprisonment  aud  that  the  statute  of  limitations  began  to  run  only 
when  that  disability  was  removed. 

S.  Where  the  plaintiff  and  cross- petitioners  were  slaves  :  Held,  that  no  comity 
now  required  a  recognition  and  enforcement  by  this  court  of  the  laws  of  slave 
states,  which  made  all  slave  children  illegitimate,  and  so  prevented  collateral 
inheritance  among  slaves. 

C.  B.  Simrall  and  L.  H.  Sworinstedt,  lor  plaintiti. 
H.  Snow  and  James  S.  White,  for  Ann  Slaughter. 
H.  F,  Lloyd  and  Tafel  &  Throop,  lor  cross- petitioners. 
Points  made  by  C.  B.  Simrall,  plaintiff's  attorney: 

1.  The  property  in  litigation  being  within  this  state,  the  Ohio 
laws  of  descent  and  distributioa  must  govern  in  determining  who  are 
the  heirs  or  legal  representatives. 

2.  Slavery  is  such  imprisonment  as  wilt  estop  the  statute  ot  litui- 
tation  from  ninniDg  against  the  plaintiff.  Angell  Limitations,  Sec.  192; 
Matilda  v.  Crenshaw,  12  Tenn.  (4  Yerg.)  299. 

3.  Slavery,  existing  under  the  common  law,  must  be  governed  by 
the  common  law.  which  permitted  "all  persons  to  contract  marriage 
except  those  lorbid  by  canonical  laws,  prior  marriage,  want  ot  age,  or 
want  of  reason."  1  Blackstone,  pp.  433-439.  The  term  "all  persons" 
include  slaves,  whose  ability  to  contract  marriage  could  be  destroyed 
only  by  legislative  enactments. 

4.  Slavery  being  a  violation  ol  the  Ohio  constitution  (see  Ohio 
constitution,  Art.  1,  Sec.  6),  and  against  the  equity  and  policy  of  Ohio 
laws,  the  courts  of  Ohio  can  not  take  cognizance  ot  slavery  existing  in 
another  AaX^,  except  so  far  as  they  were  compelled  by  the  federal  com- 
pact respecting  fugitive  slaves. 

5.  Legitimacy  is  always  presumed;  bastardy  must  be  proved. 

b.  Isham  Slaughter,  in  his  will,  refers  to  plaintiff  and  others  as 
his  "brothers  and  sisters  in  slavery,"  and  leaves  the  residue  of  his  prop- 
erty to  his  "right  heirs,"  The  recognition  ol  plaintiffs  and  cross- 
petitioners  as  his  brothers  and  sisters,  is  a  sufficient  description  to  allow 
them  to  take  under  a  devise  to  "right  heirs."  the  laws  of  Ohio  lor 
11436  having  made  the  brothers  and  sisters  of  an  intestate  his  heirs. 
Redfield  Wills,  (pt.  2)  p.  34ti,  et  seq.,  Jarman  Wills,  pp.  327,  328. 

7.  A  negro,  after  he  attains  freedom,  may  sue  for  and  recover 
legacies  left  to  him  while  he  was  a  slave.  Nelson  v.  Smithpeter,  42 
Tenn.  (2  Cold.)  13;  Banks  v.  Banks.  42  Tenn.  {'I  Cold.)  54t). 

Grounds  oJ  demurrer  made  by  H.  Snow,  for  defendant : 

1.     Stattite  of  limitations  (not  insisted  upon  in  the  argument). 

'Cited  in  support  of  the  proposition  that  as  to  wills  devising  real  estate  tbe 
doctrine  of  lex  rei  sitae  applies.     McNicoU  v,  Ives,  4  Dec.  78. 
41    Dia 
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2,  Incapacitv  of  slaves  to  inherit.  Jackson  v,  Lervey,  5  Cow, 
197;  1  Harr.  &  McH.  561;  4  Desaussure  2(iti;  Si  Bl.  Com.  249. 

8.  0&spiiii){  of  slave  marriages  not  legitimate,  and,  therefore, 
Dcapable  of  inberitins  trom  one  anotfaer.  1  Bishop  Marriage  snd 
divorce,  Sees.  154-ltJ3;  2  Kent  Com.  253;  Story  Conflict  of  Laws, 
iec3.  79-113. 

Taft,  J. 

Tfiis  was  an  action  to  recover  property  situated  in  Cincinnati,  vii: 
lalf  ol  lot  No.  24,  in  Ramsay's  subdivision,  and  also  lots  25  and2ti, 
o  the  same  suHdivisioii.  The  petition  alleges  that  the  defendant, 
:ver  since  September  1,  1849,  has  unlawfully  kept  the  plaintiff  ontol 
ihe  possession  of  said  premises.  The  plaintifl  also  alleges  that  the 
lefendant  was,  in  the  meantime,  receiving  large  sums  from  the  rents  aod 
profits,  tor  which  he  asks  &n  account.  The  plaintiff  further  says  tbit 
irom  the  time  of  the  accruing  of  the  action  until  January  1,  1H63,  he 
was  a  slave,  held  in  duress  in  the  state  of  Tennessee,  and  unable  to  bring 
my  action,  and  asks  judgment  for  the  land,  and  mean  profits. 

Ann  Slaughter,  the  defendant,  demurs  to  the  petition. 

There  are  several  persons  who  have  hted  cross- petitions,  claimios 
to  be  brothers  and  sisters  of  the  plaintiff  and  of  Isham  Slaughter,  and 
as  such  to  be  entitled  to  undivided  interests  in  said  property  as  heirs  of 
said  Isham  Slaughter,  deceased,  and  setting  lorth  the  disability  of 
slavery  as  an  excuse  for  not  sooner  commencing  the  action.  The  cross- 
petitioners,  as  tenants  in  common  ol  the  plaintiff,  would,  in  the  ordinar? 
course  of  pleadings  in  such  cases,  make  themselves  co-plaintiffs  instead 
ot  defenaants.  The  several  interests  of  tenants  in  common  in  land  are 
distinct  interests,  although  to  be  enjoyed  in  common.  But  in  tbe 
present  case  the  plaintill  having  claimed  all  the  same  interests  wbich 
these  cross-petitioners  claim,  it  is  not  irregular  or  improper  that  the^ 
should  appear  on  the  record  as  claiming  adverse  interests  by  cross- 
petitions.  I!  it  were  not  so,  and  their  claims  did  not  conflict,  tbe  court 
would  allow  an  amendment  by  which  these  crosE-petitions  should  be 
co-petitioners  with  the  plaintiff. 

Tbe  delendant,  Ann  Slaughter,  demurs  to  both  the  petition  and  the 
cross-petitions,  upon  ihe  ground  that  their  right  in  the  proper!}  has 
been  barred  by  the  statute  ol  Limitations,  more  than  twenty-one  years 
having  elapsed  since  the  death  ol  Isbain  Slaughter,  previous  to  the 
commencement  of  this  suit. 

But  the  petitioner  and  cross-petitioners  anticipated  the  objeclion, 
and  answered  it  by  alleging  that  they  were  under  duress  as  slaves  ia 
Tennessee.  This  we  think  a  sufficient  answer  to  the  suggestion  of  the 
statute  of   limitations. 

Angell  Limitations,  Sec.  192,  lays  down  the  doctrine  thai  slavery 
is  a  disability  by  imprisonment,  and  prevents  the  running  of  the 
statute  of  limitations.  It  would  be  a  singular  instance  of  legal  iaha- 
manity  if  if  did  not  have  that  effect.  The  same  doctrine  is  annonnced 
in  Tennessee.     Matilda  v.  Crenshaw,  12  Tenn.  {4  Yerg.)  299. 

The  next  point  made  by  counsel  for  the  defendant,  Ann  Slaughter, 
is  that  the  plaintiff  and  these  cross-plaintiffs  appear,  by  th^ir  pleadings, 
all  to  have  been  slaves,  and  so  not  able  to  inherit  Irom  Isham  SlaaKhter, 
their  brother,  or  from  each  other;  that  all  the  children  of  slaves  weie 
illegitimate  by  the  laws  of  the  slave  states,  and   that  consequently  there 
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could  be  no  collateial  inheritance  among  slaves,  as  there  could  be  no 
legitimate  brothers  and  sisters. 

The  land  lies  in  the  state  of  Obic,  which  has  never  recognized 
slavery  as  a  legal  condition,  although  under  the  constituUon  ol  the 
United  States  it  was  provided  that,  "No  person  held  to  service  or  tabor 
Id  one  state,  nnder  the  laws  thereof,  escaping  into  another,  should, 
in  consequence  of  any  law  or  regulation  therein,  be  discharged  from 
SQch  service  or  labor,  but  shall  be  delivered  up  on  claim  ol  the  party 
to  whom  such  service  or  labor  may  be  due, "  The  state  did,  by  statute, 
scknowledge  its  duty  under  tbis  clause,  ot  the  federal  constitution  to 
allow  "any  person  held  to  service  in  another  state  under  the  laws  thereol 
escaping  into  Ohio,"  to  be  reclaimed.  This  provision  applies  to 
apprentices  as  well  as  to  slaves,  and  can  not  be  considered  as  comtnit- 
ting  the  state  to  the  upholding  all  the  legal  consequences  of  slavery 
as  recognized  ia  the  slave  states.  Anderson  v.  Poindexter,  6  Ohio  St. 
t)22;  Commonwealth  v.  Aves,  35  Mass.  (18  Pick.)  193;  Story  Confl.. 
Sees.  9ti,  104.  If  the  slave  was  permitted  by  the  master  to  copie  into  the 
state,  the  law  ot  this  state  did  not  recognize  his  condition  as  that  of  a 
slave,  but  regarded  him  as  a  free  man.  We  think  that  the  law  ol  Ohio 
has  never  taken  cognizance  of  the  legal  condition  of  slavery  beyond 
the  simple  constitutional  idea  that  service  might  be  due  from  one  person 
to  aoDther  by  the  laws  ot  another  state,  and  it  so,  to  the  extent  only  ot 
allowing  .tuch  person  escaping  into  Ohio,  to  be  reclaimed. 

Taking  these  pleadings  as  they  stand,  they  show  that  the  petitionei 
and  the  cross-petitioners  were  slaves,  and  under  actual  duress,  but  they 
show  that  these  parties  were  brothers  and  sisters  ol  Isham  Slaughter. 
This  court  wilt  not  i)resume  that  these  brdthers  and  sisters  are  illegiti- 
mate, and  so  not  entitled  to  the  legal  rights  ot  brotheis  and  sisters  undei 
the  laws  oi  descent.  We  find  nothing  in  the  pleadings  to  warrant  any 
snch  presumption.  Such  a  state  of  the  law  in  Tennessee  or  in  Kentucky, 
as  is  claimed  by  the  defendant,  Ann  Slaughter,  must  be  pleaded  belore 
this  court  can  take  cognizance  ol  it. 

Without  lefeteoce,  therefore,  to  the  will,  which  was  read  and  com- 
mented on  at  the  argument,  we  hold  Ihat  the  demurrers  must  be  over- 
ruled. 

But  it  it  should  appear  that  the  parents  of  Isham  Slaughter  and  hif 
dve  brothers  and  sisters  lived  together  as  husband  and  wife,  and  were 
so  reputed,  and  these  were  their  children,  we  should  not  (eel  bound  tc 
recognize  or  give  effect  to  any  part  ol  the  slave  code  which  would 
make  these  children  illegitimate. 

An  elaborate  argument,  with  a  citation  ol  authorities,  was  oDered 
to  show  that  the  marriage  of  slaves  might  be  legal  and  valid;  but  we 
do  not  find  any  difficulty  on  this  question  as  the  pleadings  stand. 
Legitimacy  will  be  presumed  until  the  contrary  is  shown.  The  marri- 
age of  the  parents  wduld  be  presumed  to  have  been  valid.  It  was  held, 
in  Stikes  v.  Swanson.  44  Ala.  t>33,  where  the  estate  of  a  freedman  was 
to  be  distributed,  who  had  been  a  slave  in  Florida  and  afterward 
removed  to  Mobile,  where  he  had  died,  and  where  cohabitation  with  hit 
wife  was  all  the  evidence  which  could  be  produced  of  their  marriage 
Ihat  at  common  law  a  valid  marriage  would  be  presumed  but  lor  slavery, 
and  that  the  offspring  of  such  a  marriage  could  not  be  bastards;  thai 
the  former  decisions  were  made  in  the  interest  of  slavery;  that  tht 
state  of  the  law  bad  changed,  and  emancipation  had   now  restored  t( 
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lem  inheritable  blood,  aod  that  the  estate  was  distributable  to  the  wife 
ad  children  as  legitimate.  1  Bishop  Marriage  236-238;  Scbotiler  Dotn. 
relations  44,  45;  Reeves  310,  311.  And  no  etjmily  requires  us  now  to 
Kognize  or  enforce  the  laws  ol  slavery.  Collins  v,  America.  48  Ky. 
t  B.  Mon.*)  565.  572;  Anderson  v.  Poindexler,  6  Ohio  St.  622;  Story 
lonfi.,  Sec.  104;  44  Ala.  633. 

It  is  not  strictly  necessary  that  we  should  consider  the  effect  of 
le  will,  which  is  not  before  us,  but  the  construction  of  which  ms 
ontcsted  in  argument  by  conseut  ot  parties.  But  that  will  was  made 
ere  in  Ohio,  where  the  land  was  situated;  and  it  follows,  from  what 
re  have  already  said,  that  these  brothers  and  sisters  would,  in  our 
pinion,  answer  the  description  ot  the  right  heirs  of  Isbam  Slaughter, 
J  whom  the  will  gives  the  property. 


c^c  SEPARATE  AND  JOINT  CLAIMS— SET-OFF. 

[In  General  Term,  October,  1871.] 

*  Second  National  Bank  v.  R.  Hemingray  bt  al. 

lomans  &  Co.,  bankera,  of  Cindnaati.  held  aeveral  notea  of  R.  Hemingray  made 
in  Kentucky,  and  R.  Heniingtay  &  Co.,  of  which  R.  Hemingray  was  the  pria' 
cipal  partner,  kept  their  bank  account  with  Homana  &  Co.  By  muttial  arrange- 
ment of  the  members  of  the  firm,  R.  Hemingray  did  hia  individual  baaking 
bnainess  in  the  name  ot  R.  Hemingray  &  Co.,  and  kept  no  bank  account  in  bii 
individual  name.  Homans  &  Co..  while  in  good  credit,  without  the  knowledge 
of  Hemingray,  or  Hemingray  &  Co.,  transferred,  by  indorsement,  his  DotM  to 
the  plaintiff  as  colUterai  security  for  a  loan  of  money,  and  afterward  became 
insolvent  before  Hemingray  was  uoti&ed  of  the  tranafer,  .Hemingray  &  Co, 
had  on  deposit  with  Homans  &,  Co.  flO.OOO.  which  R.  Hemiugray  was  'autlior- 
ized  to  use  to  pay  his  notes,  one  of  which  was  due  iu  July,  1889  :     //eld, 

1)  That  the  notes  being  Kentucky  paper,  and  subject  to  Kentucky  law,  were  sub- 
ject to  set-o£f  in  the  hands  ot  the  plaintiff  iu  like  manner  as  if  they  were  is 
the  hands  of  Homans  &  Co. 

2)  That  separate  and  joint  claims  can  not  ordinarily  be  set  off  against  eacb  other, 

either  at  law  or  in  equity,  but  that  where  there  is  a  natural  eqniiy  in  fan>r  of 
auch  a  set-off,  and  the  separate  party  becomes  insolvent,  equity  will,  to  protect 
such  natural  equity,  permit  a  set-on  to  the  extent  of  the  interest  of  the  part- 
ner  in  the  joint  claim. 

3)  f/eid,  alio,  that  when  there  is  superadded  a  course  of  business,  showing  that  Ili« 

parties  treated  the  joint  claim  as  the  individual  property  of  the  partoer  who 
seeks  to  make  the  set-off,  or  when  there  is  a  contract  or  an  understandiDg  U> 
that  effect  between  the  parties,  such  set-off  will  be  permitted. 
1)  That  a  check  by  R.  Hemingray  &  Co.,  for  a  part  of  their  deposit  account  to  R' 
Hemingray,  made  on  the  day  of  the  failure  of  Hotpans  &.  Co.,  but  before 
notice  of  the  transfer  of  his  notes  to  the  plaintiff,  was  valid  to  vest  the  fund  in 
R.  Hemingray,  so  that  he  could  set  it  off  against  his  notes  in  the  hands  of  the 
plaintiff,  notwithstanding  Homans  &  Co.  were  then  inaolvent  and  aflerwud 
were  declared  bankrupts,  anil  that  Homans  &  Co..  being  insolvent,  R.  Hemin- 
grav  will  be  allowed  to  set  off  said  fund  againat  the  notes  not  due  as  well  »^ 
against  the  note  which  was  due. 

*  Citing  as  approving  the  custom  that  specific  acceptance  of  a  check  by  a  bspk 
8  not  necessary  to  work  an  assignment  of  a  portion  of  a  deposit.  Davis,  Gonld  & 
lo.  v,  Adae,  7  Re.  622.  See  also  Second  National  Bank  v.  Hemingray,  31  Ohio 
it.  168  and  34  Ohio  St.  S8I. 
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Reserved  from  special  term. 

This   is   a    suit  brought  by  the  Second   National  Bank  upon  th 
following  note: 
"|4,0U0.  Covington,  Ky.,  July  11,  1868. 

"One  year  after  date  I  promise  to  pay  B.  Homans,  Jr.,  or  ordei 
foDr  thousand  dollars,  value  received,  with  interest. 

(Signed,)  "Robert  Hbuingray, 

(Indorsed,)  "B.  Homans,  Jr." 

This  was  one  ol  lour  notes  given  by  Hemingray  to  B.  Homans,  Jr. 
for  a  house  and  lol  in  Coviogion— one  for  $6,0(t0,  payable  in  ihre 
months,  and  the  three  lor  ^,000  each,  payable  in  one,  two,  and  thre 
years,  secured  by  mortgage.  The  note  lor  «5,000  had  become  due,  ai]< 
had  been  paid  to  Homans  by  a  check  of  R.  Hemingray  &  Co.  Th 
plaintiff  having  brought  the  suit  upon  the  hrst  of  the  three  $4,0U0  note; 
the  defendant  Hemingray,  by  his  answer  and  cross-petition,  set  out  th 
whole  trau-suction,  and  sought  to  establish  a  set-off  agslust  the  not 
sued  on,  and  also  against  the  other  notes  which  were  not  .due. 

These  notes  were  all  made  in  Kentucky,  and  ot  the  same  lorm  a 
that  which  has  been  recited. 

On  May  31,  1869,  Homans  transferred  these,  with  other  notes,  t 
the  plaintiQ  as  collateral  to  his  own  notes  given  for  a  loan  of  (20,00( 
This  transaction  was  unknown  to  the  defendants. 

When  the  first  note  for  94,000  was  about  to  become  due,  Richar 
Evans,  a  partner  and  the  cashier  of  the  firm  of  R.  Hemingray  &  Co.,  o 
behalf  ol  the  firm,  called  upon  Homans,  and  said  that  it  would  be  con 
venient  to  have  a  lew  days  delay  in  the  payment  of  that  note  as  the 
were  building,  and  otlered  to  take  up  the  old  note  and  give  a  new  ont 
or  it  be  required  it,  to  pay  the  note.  Mr.  Homans  consented  to  th 
delay  ot  payment,  but  preferred  to  let  the  old  note  lie,  and  to  conside 
it  as  a  loan  on  call,  but  said  nothiug  ol  the  assignment  of  the  notes  to  th 
Second  National  Bank. 

Tafel  &  Throop,  and  Lincoln,  Smith,  M'arnock  *&  Stephens,  lo 
plaintiff. 

W.  E.  Jones,  and  Matthews,  Ramsey  &  Matthews,  for  defendant! 
Tapt,  J. 

This  case  was  before  this  court  at  a  lotmer  term,  when  it  wa 
determined  that  the  statute  ot  Kentucky,  where  the  notes  were  mad< 
restricted  their  negotiability,  so  that  they  were  liable  to  the  sam 
defenses  as  they  would  have  been  subject  to  in  the  hands  of  the  payee 
B.  Homans,  Jr.  After  that  decision  the  case  was  remanded  to  specie 
term,  and  was  heard  upon  the  evidence.  The  contest  turned  upon  th 
question  whether  R.  Hemingray  had  any  actual  claim  to  set  oS  again: 
Homans.  A  statement  of  the  evidence  was  made  and  certified,  an 
the  case  reserved  lor  the  three  ludges.  The  court  do  not  propose  agai 
logo  into  the  question  of  the  negotiability  ot  the  notes.  It  is  an  im 
poitant  question,  and  has  been  diQerently  decided  by  difiereut  courts 
and,  though  a  proper  question  to  be  considered  by  the  court  of  las 
resort  it  would  not  he  prohtable  for  us  now  to  reconsider  it.'  Thes 
notes,  then,  we  hold  to  be  Kentucky  contracts,  and  still  subject  to  al 
the  equities  which  the  defendant  had  against  the  payee  or  any  assigne 
before  notice  ot   the  assignment.     Upon  examination  of  the  evidence 
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we  think  it  is  proved  that  the  checks  of  Hemingray  &  Co.  to  R.  Hem- 
ingray  for  99,425.89,  as  well  as  that  ol  Captain  Bvans  for  91,800,  were 
^iven  to  R.  Hemingray,  and  brought  to  the  notice  of  Homans  beiore 
Hemingray  knew  ot  the  transfer  of  the  notes  to  the  plaintiff,  and  before 
the  general  assignment  to  Cook  tor  the  benefit  of  creditors,  but  not 
before  he  knew  of  the  insolvency  oi  Homans  &  Co.  The  transfer  of  the 
notes  to  the  bank  had  been  made  betore  the  first  84,000  note  was  due, 
and  not  only  was  no  notice  ot  the  transfer  given  to  Hemingray,  the 
maker,  but  even  the  bank  notice  of  the  note  becoming  due,  which  would 
naturally  have  disclosed  the  holder  ot  the  note,  was  so  given  as  to  avoid 
the  communication  of  that  information.  It  was  objected  that  the  check 
ot  R.  Hemingray  &  Co.  did  not  cover  the  entire  deposit,  and  that  it, 
therefore,  did  not  transfer  the  fund  without  the  consent  of  B.  Homans 
&  Co. 

This  court,  in  the  case  of  McGregor  v.  Loomis,  12  Re.  t»02  (1  Disn. 
247),  has  laid  down  the  rule  that  the  whole,  or  any  part  of  a  lundon 
deposit  with  a  banker  may  be  assigned  and  transferred  by  the  check  of 
the  depositor,  so  as  to  constitute  a  set-off  in  favor  ot  the  holder  ol  the 
check  against  his  note  in  the  hands  of  the  banker.  We  see  no  reason  to 
question  this  rule,  but  believe  it  to  be  in  strict  conformity  with  the  con- 
tract ot  the  banker,  who  receives  moneys  on  deposit,  to  be  drawn  out  by 
his  customers  as  they  want  them.  This  contract,  if  not  expressed,  is 
implied  from  the  manner  in  which  such  funds  are  uniformly  dealt 
with  by  both  the  bankers  and  depositors.  In  short,  this  principle  is  an 
essential  element  in  the  system  ol  banking  upon  deposit  accounts. 

If,  then,  the  checks  were  not  invalidated  by  the  tact  of  insolveocyt 
nor  by  the  bankruptcy,  the  deposit  accounts  transt erred  by  the  checks 
would  be  available  as  a  set-off  against  the  notes  of  R.  Hemingray. 

Before  considering  the  bearing  ot  the  insolvency  and  the  bankrupt 
act  upon  the  transfer  by  check  of  the  deposit  account,  we  will  consider 
the  case  as  it  stands  on  the  natural  equities. 

It  is  a  general  principle,  both  at  law  and  in  equity,  that  a  partner- 
ship account  can  not  be  set  off  against  a  separate  liability,  notwithstand- 
ing the  natural  equity  in  favor  of  the  set-off,  to  the  extent  ot  the 
interest  of  the  partner  in  the  partnership  account.  The  separate  liability 
and  the  ioint  claim  are  not  regarded  as  mutual,  and  the  policy  of  the  law 
is  to  avoid  confusion,  by  requiring  such  claims  to  be  enforced  by  distinct 
and  separate  legal  or  equitable  proceedings.  But,  when  a  firm  holds 
a  liquidated  claim  against  a  creditor  of  one  member  of  the  firm,  and 
the  natural  equity  in  tavor  of  such  member,  to  have  his  share  of  ihe 
partnership  claim  set  otl  against  his  individual  creditor,  is  about  to  be 
lost  by  the  insolvency  of  his  creditor,  such  insolvency  has  been  held 
to  be  a  reason  for  the  inter! erence  by  a  court  of  equity,  to  ascertain  the 
extent  of  the  partner's  interest  in  the  partnership  claim,  and  allow  it  to 
be  set  ofl  against  the  claim  ol  his  insolvent  creditor. 

R.  Hemingray  was  the  principal  member  ot  the  firm  of  R.  Hemin- 
gray &  Co.,  owning  live-eighths  of  the  stock,  while  Evans  owned  three- 
sixteenths,  and  Foley  three-sixteenths  only,  and  were  also  indebted  to 
R.  Hemingray  JJ3,800,  on  account  of  the  purchase  of  their  interest.  Now, 
here  was  a  clear  natural  equity  in  favor  of  the  set-off ,  at  least  to  the 
extent  of  R.  Hemingray  *s  five-eighths  interest,  in  the  deposit  account, 
which  might  exceed  the  amount  of  the  first  $4,000. 


i 


SDPBRIOR  COURT. 


Bank  v.  Hemingray. 


But  there  are  other  circtiinstances  which  are  disclosed  by  the  evi 
dence,  and  which  are  to  be  considered. 

R.  Hemingray  kept  no  other  individual  bank  account  than  tha 
which  was  liept  in  the  name  of  R.  Hemingray  &  Co..  and,  by  agree 
ment  of  the  other  members  of  the  firm,  he  used  the  firm  bank  accoun 
for  his  individual  banking  transactions. 

One  note  ot  R.  Hemingray,  for  $5,000,  had  matured,  and  Mr.  Evana 
the  cashier  of  the  firm,  had  paid  it  with  the  firm  check.  Evans,  oi 
behalt  of  the  firm,  applied  to  Homans  to  have  a  few  days'  extensio] 
of  the  note  on  which  this  suit  was  brought,  and  offered  to  pay  th< 
interest  and  give  a  new  note,  but  Homans  said  it  mi^bt  lie  as  it  was 
and  be  regarded  as  a  loan  on  call. 

Homans  told  both  Evans  and  Hemingray,  after  it  was  known  tha 
he  had  failed,  and  when  he  informed  defendant  (Hemingray)  that  thi 
notes  were  in  the  hands  of  the  plaintiff,  that  the  deposit  account  wa 
safe,  and  could  be  set  ofl  against  the  note,  as  they  were  not  negotiable 
He  further  testifies  that  he  did  not  "have  a  clear  distinction  betweei 
R.  Hemingray  and  R.  Hemingray  &  Co.  "  It  is  obvious  that  Homan 
made  no  actual  distinction  between  R.  Hemingray  and  the  firm,  am 
regarded  the  deposits  by  the  firm  as  belonging  to  R.  Hemingray,  for  tb< 
purpose  ot  meeting  these  notes.  He  testified  that  if  the  firm  ha< 
attempted  to  withdraw  the  entire  deposit  after  one  of  the  notes  had  lallei 
due,  without  paying  it,  he  should  have  objected,  and  prevented  it  if  b 
could.  He,  8t  the  same  time,  testified  that  he  supposed  they  woul< 
have  had  the  tight  to  withdraw  the  entire  deposit. 

Ueantime  these  notes  had  tieen  transferred  to  the  plaintifi,  withou 
notice  to  the  defendant.  Homans  knew  that  this  fund  was  designed  t< 
pay  the  notes;  Homans  knew  that  the  notes  were  not  negotiable,  am 
yet  he  had  attempted  to  negotiate  them.  He  knew  that  if  he  informe< 
the  defendant  or  Hemingray  &  Co.  that  he  had  translerred  them,  thi 
fund  would  be  withdrawn.  He  withheld  this  information,  which  wa: 
very  important  to  the  defendant,  and  which,  we  think,  under  the  cir 
cumstances,  good  faith  required  that  he  should  communicate. 

The  question  is,  whether,  under  these  circumstances,  Homan 
ougtit  to  be  permitted  to  deleal  the  application  ot  this  fund  to  the  pay 
ment  of  these  notes  by  way  of  set-off. 

We  think  that,  clearly,  he  ought  not  to  be  permitted  to  defeat  th< 
set-off  against  the  note  which  was  due.  We  come  to  this  conclusioi 
independently  ot  the  checks. 

In  Waterman's  work  on  Set-ofi,  Sec.  384,  and  in  the  note,  are  stata 
the  circumstances  which  will  inriuce  the  court  to  permit  joint  am 
separate  demands  to  be 'set  off  against  each  other;  and  the  leading  casei 
are  there  cited. 

The  right  was  admitted  in  Downam  v.  Matthews,  Free,  Ch.  580 
"upon  the  course  of  dealing;"  in  Jefts  v.  Wood,  '2  P.  Wms.  128,  apoi 
the  taet  ot  *lie  legatee  having  omitted  to  credit  the  execulor  with  thi 
goods  supplied.  The  master  of  the  rolls  said,  "It  is  against  conseienc 
that  A  should  be  demanding  a  debt  against  B,  to  whom  he  is  indebtei 
io  a  larger  sum,  and  would  avoid  paying  it."  "However,  it  seems  tb 
evidence  of  an  agreement  for  stoppage  will  do;  and  in  these  cases  equit; 
will  take  hold  of  a  very  slight  thing  to  do  both  parties  right." 

But  this  consideration  does  not  seem  to  apply  to  the  two  note 
which  were  not  due.     It  is  hardly  to  be  presumed  that  this  fund  yi& 
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designed  to  meet  payments  which  would  not  be  due  for  one  and  two 
years  afterward.  And  in  determining  whether  the  set-off  shall  be 
allowed  against  the  last  two  notes,  it  will  be  necessary  to  consider  the 
effect  of  the  checks. 

We  come  now  to  considet  the  effect  of  the  checks  which  were  given 
to  R.  Hemingray  on  the  afternoon  of  August  26,  1869.  Homans  & 
Co.  had  stopped  payment  between  twelve  and  one  o'clock.  Very  soon 
the  report  came  to  Hemingray  &  Co.  They  immediately  consulted, 
and  made  their  check  for  S9,425.89,  which  they  supposed  to  be  the 
entire  amount  of  their  deposit,  to  R.  Hemingray.  They  alterward  dis- 
covered that  there  was  still  a  balance  of  9266.30,  by  reason  of  a  collec- 
tion of  which  they  had  not  been  advised,  and  they  gave  an  additional 
check  for  that  amount.  Evans  also  gave  his  individual  check  to  Hem- 
ingray lor  91,800,  which  stood  to  the  individual  credit  ol  Bvans  with 
Homans  &  Co.  R.  Hemingray  went  with  the  two  checks  first  made, 
viz.  that  oi  R.  Hemingray  &  Co.,  for  $9,425.89,  and  that  of  Evans, 
for  Si, 800,  to  the  bank  of  Homans  &  Co.,  and  it  was  shut.  Afterward, 
between  four  and  five  o'clock,  the  same  alternoon,  he  found  Homans  in 
Covington,  and  advised  him  o\  the  checks,  and  was  then  informed  that 
the  notes  bad  been  transferred  to  the  plaintiff.  Between  seven  and 
eight  o'clock  the  same  afternoon,  Homans,  who  was  the  only  member 
of  the  firm  of  Homans  &  Co.,  made  a  general  assignment  to  Theodore 
Cook  for  the  benefit  of  his  creditors.  A  few  weeks  afterward  he  was 
forced  into  involuntary  bankruptcy. 

We  do  not  regard  the  transfer  by  check  of  these  deposit  accounts 
as  preferences  by  Homans,  to  deiraud  creditors,  within  Sec.  35  ot  the 
bankrupt  act,  which  forbids  transiers  by  the  bankrupt  after  the  act  oi 
bankruptcy;  nor  does  it  fall  within  the  enumeration  of  acts  which  are 
designated  in  Sec.  39  of  that  act,  as  acts  of  bankruptcy. 

The  contest  is  between  the  plaintiff  and  R.  Hemingray.  Although 
Hemingray  has  seen  fit  to  make  the  assignees  in  bankruptcy  parties, 
they  have  set  up  no  claim.  It  the  answer  and  the  evidence  had  showed 
that  the  assignees  were  entitled  to  the  notes,  by  reason  of  an  act  of 
bankruptcy,  before  the  notes  were  transferred  to  the  plaintiff,  making 
the  transfer  void,  then  there  would  arise  a  question  between  the  assig- 
nees, who  might  claim  the  notes,  and  the  defendant  Hemingray.  But 
the  evidence  iails  to  impeach  the  title  ot  the  Second  National  Bank  to 
the  notes.  The  bank  holds  the  notes  dona  fide  as  against  the  assignees 
in  bankruptcy,  and  subject  only  to  such  equities  as  Hemingray  had  at 
the  time  he  was  notified  of  the  transfer;  the  assignees  can  have  no 
interest  in  the  controversy.  The  contest  is  between  the  bank  and 
Hemingray  only. 

The  only  way  in  which  the  plaintiff  could  avail  itself  of  the  bank- 
rupt act  to  defeat  the  defendant's  right  of  set-off,  would  be  to  admit 
and  prove  that  it  held  the  notes  in  fraud  of  the  bankrupt  law,  and  that 
they,  therefore,  belonged  to  the  assignees  in  bankruptcy.  Then,  as 
Hemingray  knew  of  the  insolvency  of  Homans  when  he  took  the  checks, 
he  might  not  be  allowed  to  set  them  ott  against  the  notes  in  bankruptcy. 
But  we  think  that  the  bank  has  shown  a  good  title  to  the  notes,  not- 
withstanding the  attempt  by  the  defendant,  in  his  answer,  to  impeach  it. 
As  the  title  to  the  notes  is  in  the  bank,  and  not  in  the  assignees  in  bank- 
ruptcy, the  contest  ot  the  defendant  is  with  it,  and  not  with  the  assignees. 
If,  on  the  other  hand,  the  answer  of  the  defendant  had  proved  true,  and 
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the  notes  had  fallen  into  the  hands  ol  the  assignees  in  banlEruptcy,  the 
defendant  might  have  a  more  difficult  task  to  biiug  himselt  within  the 
meaning  of  Sec,  20  of  the  bankrupt  act,  which  provides  for  mutual 
debts  and  set-oS  under  that  act.  Smith  v.  Hill,  74  Mass.  (8  Gray)  572. 
As  we  have  said,  Hemingray  had  reason  to  believe  that  Homans  was 
insolvent  when  he  took,  those  checks  and  if  he  were  to  set  them  up 
against  the  other  creditors,  so  as  to  get  his  pay  in  full,  it  would  be  an 
oDJust  advantage  over  the  general  creditors  by  a  purchase  of  a  claim 
made  alter  an  act  of  bankruptcy.  But  here  the  general  creditors  are 
not  injured  or  defrauded  of  any  rights.  So  far  as  this  deposit  account 
is  settled  by  way  of  set-olt  against  these  notes,  held  by  the  plainiiQ, 
the  assignees  in  bankruptcy  are  relieved  from  any  obligation  to  pay 
dividends  upon  it. 

Objection  has  been  taken  to  the  transler  of  these  deposit  accounts, 
especially  to  that  ot  Richard  Evans,  that  they  were  not  absolute,  and 
did  not  make  Hemingray  actual  owner  ol  the  fund.  The  transaction 
was  rather  sudden,  and  without  much  negotiation  as  to  the  consideration 
to  be  paid,  or  the  price.  But  we  are  satisfied  that  it  was  the  purpose 
of  both  Hemingray  &  Co.,  and  ot  Richard  Evans,  to  transler  to  Hem- 
ingray all  the  title  they  had.  As  to  the  price  of  the  checks,  they  might 
bave  relied  upon  their  legal  right  to  compensation,  or  they  might  have 
relied  upon  t>e  justice  of  Hemingray,  They  were  not  unwilling  to 
transfer  it  to  him  without  reserve,  and  we  think  they  did  so,  and  that 
this  title  was  complete. 

Our  conclusion  is,  that  the  checks  of  R.  Hemingray  &  Co.,  except 
the  check  lor  $2ti6,  which  was  not  given  till  after  notice  ol  the  transfer 
of  the  notes  to  the  plaintiff,  and  the  check  of  Richard  Evans,  were  valid 
and  available  in  the  hands  of  R.  Hemingray  as  a  set-off  against  these 
notes  in  the  hands  of  the  Second  National  Bank  of  Cincinnati. 

The  insolvency  of  Homans  is  a  sufficient  reason  lor  allowing  a  set-ofT 
against  the  notes  not  yet  due. 

There  is  another  item  of  money  collected  by  Homans  &  Co.,  upon  a 
note  of  Allen  belonging  to  R.  Hemingray  individully,  and  not  included 
in  the  balance  of  R.  Hemingray  &  Co.'s  deposit  account  as  above  stated. 
This  item  is  a  proper  subiect  ol  set-oft  by  R.  Hemingray,  although  it 
also  was  deposited  for  collection  in  the  name  ot  R.  Hemingray  &  Co. 

A  judgment  may  be  entered  in  accordance  with  this  opinion. 


FIRE   INSDRANCE— POLICY— EVIDENCE.  >  c sc- 

[In  General  Term,  October,  1871.] 

*Gi,OBH  Insurance  Co.  v.  Elizabeth  W.  Boyle  et  al. 

Action  an  policy  of  fire  intu ranee,  iaaued  to'*B.  W.  B.,  executrix,"  on  property 
devised  in  cqaal  moieties  to  the  testator's  children,  and  E.  W.  B.,  his  widow 
and  executrix  It  was  proved  that  the  underwriter  was  iaformed  that  the 
policy  was  to  be  for  tbe  oenefit  of  the  estate  of  the  deceased ;    f/eld, 

(1)  That  evidence  to  explain  the  object  of  the  application  for  tbe  policy,  and  the 
manner  of  its  issne  was  admissible,  not  to  vary  tbe  contract,  bnt  to  aid  the 
coDTt  in  interpreting  its  true  meaninj;. 

'The  points  in  this  case  were  affirmed  in  21  Obio  SI.  118. 
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<2)  That  E.  W.  B.,  in  her  capacity  as  trustee  for  creditors  and  devisees,  had,  as  erec- 
utrix,  an  insurable  interest  in  the  whole  property. 

(3)  That  under  the  code,  alternative  relief  may  properly  be  asked  in  a  petition  and 
granted  by  the  court. 

General  term.  Error  to  special  term  to  reverse  the  judgment  ren- 
dered tnere  against  the  plaintift  in  error,  who  was  the  defendant  below. 

The  facts  on  which  the  judgment  below  was  rendered  were  as  follows: 

In  1865,  Stephen  S.  Boyle  died  seized  of  four  warehouses,  numbers 
53,  55,  57  and  59,  on  Columbia  street,  Cincinnati,  between  Sycamore 
street  and  Broadway.  By  his  last  will  he  made  his  wife,  Elizabeth  W. 
Boyle,  executrix,  and  devised  one-half  his  realty  to  her  and  the  other 
half  to  his  children.  The  wife  and  children  together  were  the  plaintiits. 
On  January  8, 1866,  a  policy  of  insurance  against  fire  was  issued  by  the 
defendants  to  the  plaintiffs,  in  the  name  of  '*Eh'zabeth  W.  Boyle, 
executrix,*'  on  the  above  property.  It  was  proved  that  the  vice-presi- 
dent of  the  insurance  company  who  took  the  risk  was  told,  wbeii  the 
application  was  made  to  him,  that  the  policy  was  for  the  benefit  of  the 
estate  of  the  deceased.  This  policy  was  afterward  renewed,  and  after 
the  renewal  the  premises  were  destroyed  by  tire.    . 

Thq  defendant  having  declined  to  pay  the  loss,  on  the  ground  of 
want  of  insurable  interest  in  Mrs.  Boyle  as  executrix,  this  action  was 
brought. 

The  original  petition  was  demurred  to,  and  the  demurrer  sustained 
by  the  court,  with  leave  given  to  amend  the  pleading.  An  amendment 
was  made,  setting  forth  the  facts  as  stated,  alleging  Mrs.  Boyle's  interest 
as  trustee  tor  the  creditors  and  heirs  of  the  deceased,  as  well  as  her 
interest  and  that  of  her  children  under  the  will.  To  this  amendment  a 
demurrer  was  also  filed,  which  was  overruled. 

The  defendant  then  answered,  denying  generally  its  liability,  and 
claiming  that  it  had  insured  only  the  interest  of  Mrs.  Boyle,  and  not 
that  ot  ther  children. 

On  the  trial  at  special  term,  on  submission,  judgment  was  given  for 
the  plaintifls,  the  court  finding  the  facts  as  stated,  and  that  the  plaintiffs 
were  entitled  to  recover  the  whole  insurance,  which  was  assessed  at 
♦11,816  34. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a  writ  of 
error  taken  to  general  term,  to  reverse  the  finding  and  judgment  of 
the  court  below. 

Cox,  Burnett  8l  Follett,  for  plaintiff  in  error. 

Hoadly  &  Johnson,  and  Lincoln,  Smith,  Warnock  &  Stephens, 
contra. 

Storkr,  J. 

Two  questions,  it  appears  to  us,  if  carefully  considered  and  ansvvered, 
must  decide  the  controversy  between  the  parties.        - 

First.  May  we  not  leceive  evidence  to  explain  the  object  of  the 
original  application  for  the  policy,  as  well  to  indicate  the  extent  of  the 
risk,  as  also  to  show  what  the  contract  between  the  parties  really  meant, 
and  what  the  underwriter  must  have  understood  it  to  mean  ? 

The  rule  as  to  this  point  has  been  very  clearly  laid  down  by  our 
Supreme  Court  in  Hildebrand  v.  Fogle,  20  Ohio  147,  and  since  recog- 
nized in  a  number  of  cases  which  we  need  not  refer  to.  **In  expound- 
ing a  written  instrument,  the  attendant  and  surrounding  circumstances 


SUPERIOR  COURT. 


iDsurance  Co.  v.  Boyle. 


ire  competent  evideDce  for  the  purpose  ot  placing  the  court  Id  the  same 
situation  and  giving  it  the  same  advantages  for  construing  the  instru- 
ment as  the  parties  possess  who  executed  it.  The  object  or  tendency 
of  this  evidence  is  not  to  controvene  or  vary  the  terms  of  the  instrument, 
bnt  to  enable  the  court  to  have  an  enlightened  understanding  ot  the  sub- 
ject matter.in  reference  to  which  it  has  been  used," 

This  is  but  the  exposition  of  the  law  as  it  is  now  recognized  by  the 
English  and  American  courts,  and  does  not  trench  upon  the  general 
nile  that  an  instrument  can  not  be  explained  by  parol  testimony.  It 
merely  places  the  litigants  before  the  court,  occupying  the  same  position 
they  sustained  to  each  other  when  the  contract  was  made.  And  this 
principle  is  applied  most  liberally  when  we  ate  called  in  to  interpret  a 
policy  ol  insurance,  otherwise  it  would  be  difficult,  ii  not  impossible, 
in  many  cases,  tor  the  real  patties  in  interest  to  recover,  as  when  the 
insnrance  is  made  in  the  name  of  another  as  agent  or  broker,  or  by  any 
party  for  whom  it  may  concern,  depebdeut  upon  the  siibsequent  assent 
of  the  true  owner  to  the  contract. 

Applying  this  rule  to  the  case  before  us,  we  find  it  proved  that 
when  the  application  lor  the  risk  was  made  by  the  agent  of  Mrs.  Boyle, 
the  underwriters  well  kncA'  that  the  property  to  be  insured  had  belonged 
to  her  husband  at  his  decease,  and  that  they  were  particularly  advised 
that  the  object  of  the  insurance  was  lo  secure  his  estate  from  loss. 
Moreover.  Mrs,  Boyle,  under  her  husband's  will,  was  devisee  in  fee  of 
a  full  moiety  ol  his  real  estate.  It  was  also  proved  that  the  agent  who 
applied  to  the  undrewriters  was  given  a  slip  ot  paper  upon  which  was 
written  "Elizabeth  S.  Boyle,  executrix,  "  and  this  he  hf.nded  to  the 
vice-president  ot  the  company,  by  whom  the  description  ot  the  party 
insured  was  inserted  in  the  policy;  that  when  the  first  policy  expired 
it  was  renewtrd  for  the  same  premium  and  in  the  same  manner  as  we  Snd 
the  original  was  made.  A  year  of  insurance  had  then  elapsed,  and  a 
second  risk  is  assumed  after  premium  paid,  without  any  exception  to 
the  right  of  Mrs.  Boyle  to  insure  the  interests  she  represented ;  and  when 
the  buildings  are  consumed  she  is  told,  for  the  first  time,  she  had  no 
insurable  interest  at  stake. 

We  are  pressed  now  with  the  question,  was  the  contract  between 
the  parties  made  in  good  faith,  and  as  the  name  ol  the  wife  of  the 
former  owner  alone  is  described,  did  the  insurer  intend  to  cover  the 
property  in  the  policy  against  loss  by  tire  to  the  full  extent  ol  the  sum 
insured  i 

It  is  obvious  to  us,  il  we  do  not  answer  the  question  in  the  affirma- 
tive we  must  regard  the  agreement  as  "nudum  fiaclum,"  having  the 
semblance  ot  a  contract,  but  in  reality  of  no  value,  while  the  assured, 
duiing  the  whole  term  of  its  existence,  honestly  depended  on  it  tor  her 
security,  and  the  insurer,  by  his  silence,  intimated  no  doubt  of  its 
validity.  If  the  word  "  executrix,"  added  to  Mrs.  Boyle's  name  in  the 
policy,  is  rejected,  she  still  had  an  insurable  interest  as  devisee,  while 
if  retained  we  may  resort  to  parol  evidence  to  prove  ot  whose  last  will 
and  testament  she  was  executrix;  and  it  necessarily  follows,  upon  the 
testimony  in  Ihe  record,  that  the  underwriters  were  fully  advised  for 
whose  bcefit  she  was  acting.  She  was,  by  virtue  of  her  appointment, 
invested  with  a  trust  which  extended  to  the  protection  of  the  testator's 
entire  estate.  In  caise  it  had  become  necessary  to  subject  the  realty  to 
the  payment  of  debts,  the  equitable  lien  of  the  creditors,  which  our  law 
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upholds,  might  very  properly  be  regarded  as  an  insurable  interest  under 
the  acknowledged  rule,  that  it  is  not  essential  that  there  should  be  a 
direct  personal  interest  in  the  subject  insured;  but,  on  the  contrary,  it 
may  be  an  interest  in  its  preservation  only.  Such  we  believe,  from  the 
proof  in  the  case,  was  the  undeistanding  of  all  the  parties  when  the  con- 
tract was  made. 

But  it  is  urged  that  the  executrix,  as  such,  has  no  interest  within 
the  rule  we  have  just  laid  down  that  can  be  protected  by  insurance,  and 
that  there  is  no  liability  therefore  upon  the  policy.  Technically  speak- 
ing, her  power  is  limited  generally  to  the  administration  ol  the  testator's 
personalty ;  but  connected  with  the  statement  of  the  agent,  made  to  the 
defendant  at  the  time  the  risk  was  taken,  we  are  satisfied  the  estate  of 
the  testator  was  represented  as  the  real  subject  at  risk,  and  the  under- 
writers were  willing  to  insure  it,  and  we  can  not  permit  what  we  mnst 
believe  was  the  bona  fide  expectation  and  understanding  of  the  parties 
at  the  inception  of  the  contract,  at  this  late  day  to  be  disappointed  by 
technical  objections,  which  we  may  fairly  inier  were  not  in  the  mind 
ol  the  assurer  until  called  upon  to  indemnify  the  assured  for  her  loss. 

We  need  not  multiply  authorities  upon  this  point,  though  we  find 
very  analogous  cases  decided  by  courts  of  the  highest  authority,  when 
the  principle  we  have  stated  has  controlled  their  decisions.  Routh  v. 
Thompson,  13  East  274;  Herkimer  v.  Rice,  '27  N.  Y.  lt>3,  179; 
Colburn  v.  I^ansing,  46  Barb.  37;  Phelps  v.  Insurance  Co.,  9  Bosw. 
410;  Bidwell  v.  Insurance  Co.,  19  N.  Y.  179,  182;  Bid  well  v.  Insurance 
Co.,  24'N:  Y.  302.  303;  Shawmut  v.  Sugar  Co.  v.  Insurance  Co.,  78  Mass. 
(12  Gray;  540;  Vairin  v.  Insurance  Co.,  10  Ohio  223. 

We  ieel  that  we  violate  no  legal  principle  in  our  decision  upon  this 
point,  which  involves  in  reality  the  merits  of  the  whole  controversy; 
and  our  decision  would  lead,  it  we  held  otherwise,  to  a  manifestly 
unjust  and  inequitable  result. 

The  second  question  which  arises  in  the  controversy  before  us  is, 
whether  the  relief  asked  by  the  plaintiff  is  not  rather  the  reformation 
of  the  contract  than  a  direct  judgment  upon  it  as  it  is  now  presented. 
To  this  we  may  well  answer,  that  in  every  case  where  a  relormation 
of  the  instrument  is  necessary,  we  may,  in  the  same  action,  retorm  it 
and  adjudicate  finally  upon  the  merits.  This  avoids  circuity  of  action, 
and  yet  enables  the  parties  to  litigate  to  their  lull  extent  their  several 
claims. 

But  no  such  decree,  we  think,  is  necessary.  Though  alternative 
relief  is  asked  in  the  petition,  we  are  not  bound  to  consider  every  claim 
arising  out  of  the  same  matter,  it  we  can,  satisfactorily  to  ourselves,  on 
legal  principles,  find  authority  to  determine  the  rights  of  the  parties  by 
a  fair  construction  of  the  contract  itself  and  thus  settle  the  controversy. 
Hence,  it  is  no  objection  to  a  petition  that  the  plaintiff  asks  alternative 
relief.  Young  v.  Edwards,  11  How.  Pr.  202;  Linden  v.  Hepburn,  3 
Sand.  t)t)8.  It  is  also  held,  under  the  New  York  code,  of  which  our 
t)wn  is  nearly  a  copy,  that  after  answer  tiled,  any  relief  consistent  with 
the  frame  ot  the  issue,  and  irrespective  of  the  prayer,  may  be  granted. 
Jones  V.  Butler,  20  How.  Pr.  189;  Marquat  v.  Marquat,  12  N.  Y.  336. 
341 ;  Emery  v.  Pease,  20  N.  Y.  (52.  We  adopt  these  decisions  as  a  just 
exposition  ot  the  practice  in  cases  like  the  present.  It  divests  the  ques- 
tion raised  by  couusel  of  all  difficulty,  and  enables  us  to  look  at  once  at 
the  real  points  at  issue,  which,  as  we  understand  them,  are  but  these: 
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Did  the  parties  enter  into  acontract,  lully  understanding  its  object;  was 
the  plaintiff  acting  for  the  estate  ot  the  lestator;  did  the  policy  cover 
both  the  interests  of  his  widow  and  his  heirs,  and  is  the  detendant, 
therelore,  legally  bound  to  indemnity  them  for  the  loss  they  have 
sustained  ? 

Having  carelully  considered  the  evidence  contained  in  the  record, 
we  have  no  diScnlty  in  deciding  in  favor  ot  the  plaintitt,  and  her  right 
to  recover. 

The  judgment  at  special  term  will  be  affirmed. 


CONVEYANCE— LIFE   ESTATE— REMAINDER.        >  c|c 
*Ann  Smith  v.  Sarah  A.  Hankins  ht  al. 

A  conveyed  to  his  son  B  (who  was  the  hnsbaad  of  the  plainliff)  and  his  heirs,  » 
house  and  lot, "  to  have  and  to  bold  the  same  to  the  said  B  during  biB  natural 
life,  and  after  his  death  to  his  heirs  forever ;  provided  that  if  the  said  B  should 
die  without  children,  then  the  property  was  to  revert  to  and  vest  in  the  heira 
of  A,  the  grantor  herein."  B  had  seven  children,  bul  survived  them  all,  and  also 
survived  his  father,  A  :  Held^  that  B  took  under  said  deed  but  a  life  estate, 
with  •  remainder  in  fee  to  bis  issue,  subject  to  the  condition  that  if  he  died 
without  issue  living  at  his  death,  the  estate  should  revert  to  the  heirs  of  A  and 
that  on  the  death  of  B  the  plaintiff,  bis  widow,  took  no  estate  from  her  husband, 
either  aa  heir  or  as  widow. 

J.  R.  Von  Seggem  and  King,  Thompson  &  Avery,  lor  plaintfl. 

S.  S.  Carpenter  and  Jordan,  Jordan  &  Williams,  lor  defendants. 
Taft,  J. 

This  suit  was  brought  to  recover  real  estate.  The  plaintiff  is  widow 
ol  Thomas  B.  Smith,  deceased,  who  was  the  son  ot  John  Smith,  late  of 
Cincinnati,  deceased,  and  the  defendants  are  the  children  and  heirs  ol 
said  John  Smith.  The  question  ot  title  turns  principally  upon  the 
construction  of  a  deed  of  John  Smith  to  his  son,  Thoma.-i  B.  Smith, 
made  May  9,  1850,  whereby,  in  consideration  ot  $1,625  to  him  paid,  and 
in  lurther cotisideration  of  oatural  love  and  atlection,  "John  Smith  sold, 
granted,  and  conveyed  unto  the  said  Thomas  B.  Smith  and  his  heirs  th« 
following  described  real  estate  (describing  it),  to  have  and  to  hold 
the  same  to  the  said  Thomas  B.  Smith  during  his  natural  life,  and  aftei 
his  death  to  his  heirs  forever;  provided  that  ii  the  said  Thomas  B.  Pmilt 
shall  die  without  children,  then  and  in  that  event  the  property  herebj 
conveyed  is  to  revert  to  and  vest  in  the  heirs  of  the  said  Joim  B,  Smith, 
the  grantor  herein."  Thomas  B,  Smith  had  seven  children,  but  they  all 
died  in  his  lifetime,  so  that  he  died  wthout  children.  Parrish  v.  Ferris, 
6  Ohio  St.  563;  Niles  v.  Gray.  12  Ohio  St.  320. 

For  the  plaintiff,  it  is  claimed  that  the  deed  conveyed  to  Thomai 
B.  Smith,  a  fee-simple  estate.  It  is  not  denied  that  the  habendun, 
clause  and  the  condition  limit  the  interest  to  a  life  estate,  or  to  £ 
qualified  fee,  liable  to  terminate  on  the  death  ot  Thomas  B.  Stfiith.  Bui 
it  is  claimed  that  the  granting  clause  gives  a  fee,  and  that  the  habendun. 
clause  is  repugnant  to  it,  and  must  be  rejected;  and  that  on  the  deatt 

'Judgment  affirmed,  27  Ohio  St.  371. 


654  OHIO  D£CISION& 


Superior  Court  of  Cincinnati. 


of  Thomas  B.  Smith  without  children,  the  plaintiff,  as  his  wife,  inherited 
the  fee,  under  the  statute  law  of  Ohio 

The  defendants,  on  the  contrary,  claim  that  this  deed  is  to  be  con- 
sidered as  whole,  in  order  to  ascertain  what  was  the  intenton  of  the 
grantor.  And  that,  taking  it  up  by  the  lour  corners,  it  appears  that 
the  grantor  intended  to  convey  only  a  life  estate,  or  else  a  fee  simple, 
determinable  on  the  death  ol  Thomas  B.  Smith  without  children,  so  that 
when  Thomas  B.  Smith  died  the  estate  passed  by  this  deed  directly  to 
the  issue  ol  John  Smith. 

We  think  the  construction  claimed  by  the  plaintiff  can  not  be  sus- 
tained. We  are  satisfied  that  the  grantor  intended  either  to  limit  the 
estate  to  the  natural  life  of  the  grantee,  remainder  to  his  children,  or  to 
give  him  a  fee,  qualified  with  the  condition  that  if  he  died  without 
issue,  the  fee  should  go  to  the  heirs  or  issue  of  John  Smith.  It  may 
not  be  material  to  the  issues  in  this  case  which  of  these  two  last-men- 
tioned constructions  we  put  upon  this  deed.  Nevertheless,  we  incline 
to  the  opinion  that  the  grantor  intended  a  life  estate  only  to  Thomas  B. 
Smith,  with  remainder  in  fee  to  his  issue,  and  if  he  should  die  without 
issue,  a  reversion  to  the  heirs  of  John  Smith,  the  grantor.  As  John 
Smith  died  before  Thomas  B.  Smith,  we  are  not  embarrassed  with  the 
question,  who  were  the  heirs  ol  John  Smith  while  living.  But  il  that 
question  were  to  be  decided,  we  think  that  the  obvious  intention  of  the 
grantor  was  that  the  estate  should  revert  to  such  issue  of  John  Smith 
as  should  be  alive  when  Thomas  B.  Smith  should  die  without  issue  liv- 
ing.' The  subsequent  conveyances  and  the  will  of  Thomas  B.  Smith 
were  not  such  as  to  give  the  plaintifl  any  title.  They  concered  only  the 
interest  conveyed  by  the  original  deed  Irom  John  to  Thomas  B.  Smith. 
But  the  transactions  subsequent  to  the  original  deed  are  all  better  ex- 
plained by  the  theory  of  a  life  estate  than  by  that  of  an  absolute  lee 
simple  in  Thomas  B.  Smith. 

We  find  no  such  repugnancy  between  the  granting  and  the  habendum 
clause  as  to  justify  us  in  rejecting  the  latter,  or  between  the  granting 
clause  and  the  condition,  as  to  warrant  our  rejecting  the  condition.  It 
was  not  unusual  in  early  cases  to  sustain  a  restriction  by  the  kabendum 
of  the  fee  simple,  expressed  in  the  granting  clause,  to  a  fee  tail;  and 
nothing  was  more  common  than  to  qualify  the  term  h^rs  in  the  grant- 
ing clause,  by  a  condition  that,  if  the  grantee  should  die  without  issue, 
there  should  be  remainder  over  to  some  other  devisee. 

We  see  no  reason  why  the  term  "heirs"  in  the  present  case  might 
not  be  explained  in  the  habendum  and  condition  which  followed,  so  as  to 
show  that  the  grantee  took  but  a  life  estate.  Such,  we  think,  is  the 
effect  of  the  language  used. 

The  granting  clause  gives  a  general  description  of  what  was  intended 
as  a  conveyance  ol  the  property  to  Thomas  B.  and  his  heirs.  This  was 
explained  to  mean  that  he  gave  to  Thomas  B.  a  life  estate,  and  to 
Thomas  B. 's  heirs  a  fee:  but  if  he  should  have  no  lineal  heirs  surviv- 
ing him,  the  estate  should  revert  to  the  surviving  issue  of  John  Smith, 
the  grantor. 

Taking  the  whole  instrument  together,  we  are  satisfied  that  this 
was  the  intention,  and  we  find  no  rule  of  law,  or  decisions  of  the  courts, 
to  prevent  our  carrying  out  that  intention.  Roberts  v.  Dust,  4  Ohio 
St.  602,  505;  McCoy  v.  Bixbee,  6  Ohio  310-313;  Ewing  v.  Burnet. 
1  O.  F.  D.  574;  36  U.  S.  (11  Pet.)  41;  2Greenl.  Cruise.  Tit.  37,  Ch.  20, 
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p.  297;  Parkhurat  v.  Smith.  Willes  3=12,383;  Wolf  V.Scarborough,  2 
Ohio  St.  361;  King  v.  Beck,  15  Ohio  569,  564;  Fearne  Const.  Rem. 
373;  Deeriug  v.  Longwharl,  25  Me.  51;  Jackson  v.  Ireland,  3  Wend. 
9a  ;  Prior  v.  Quackenbush.  29  Ind.  475. 

If,  however,  we  were  wrong  in  holding  that  the  estate  ol  Thomas 
B.  was  a  life  estate  only,  it  is  clear  to  our  minds  that  it  was  qualified 
as  a  fee  by  the  condition  that  il  he  should  die  without  uhildien,  the 
property  should  revert  to  the  beits  of  John  Smith  the  grantor;  so  that 
when  Thomas  B.  died  without  issue  living,  the  estate  went,  by  the  lim- 
itation in  the  deed,  to  the  issue  of  John  Smith,  and  left  nothing  to  the 
plainliB  by  way  of  inheritance  or  ol  doner. 


TRIPARTITE  CONTRACT-PERFORMANCE.  >c^c 

[InGeaeral  Term,  October,  1871,] 
Wadb  V.  Pollock  &  Reynolds  et  al- 

Where  A,  B.- and  C  eater  into  a  tripartite  contract  bj  which  A  agrees  to  do  one 
thing  and  B  agrees  to  do  another  thing,  in  both  of  which  C  is  interei-ted,  and 
C  aerees  to  do  one  thing  in  which  A  is  intereited,  and  another  in  which  B  is 
interested,  and  A  tenders  performance,  C  cannot  set  np  as  a  defense  a); ain St 
his  obligation  to  perform  that  in  which  A  is  interested,  the  fart  that  B  failed  to 
perform  hia  contract.  In  such  a  contract  the  promise  of  each  must  be  regarded 
as  made  in  consideration  of  the  promises  ol  the  other  parties,  so  that  eiiher 
party,  who  is  not  himaelf  in  fault,  may  ritquire  the  performance  by  each  other 
party. 

This  suit  is  brought  to  enlorce  specific  petformance  ol  a  contract 
on  the  part  of  the  deiendants,  the  heirs  and  devisees  ol  Pollock  and  of 
Reynolds,  by  requiring  them  to  pay  an  amount  of  money  which  Pollock 
&  Reynolds  undertook  lo  pay  Wade,  the  plaintiff,  by  the  following 
contract : 

"Nehemmh  Wade  agrees  to  cancel  the  present  lease  on  lot  177  in 
plat  A  ot  Wade's  subdivision,  being  14t)  leet  oq  Liberty  street  by  184 
leet  deep  to  Melanctbon  street,  in  Cincinnati,  with  August  Lanksweist 
and  John  Weil,  and  make  a  new  lease  ol  same,  to  be  a  perpetual  lease, 
on  the  terms  ol  his  letter,  dated  December  3,  18ti9,  to  said  John  Weil, 
I.e.,  at  a  rent  ol  S(>00  per  year  (the  same  as  belore,  id  amount  and  terms), 
up  to  August  1,  1^70;  then  at  SI, 0^2  per  year,  in  quarterly  installments, 
in  advance,  uniil  August  1,  1877;  then  at  $1,752  per  year,  in  quarterly 
installments  until  August  1,1885,  when  a  new  appraisement  or  valuation 
shall  be  made,  in  the  manner  5pei:ified  in  said  letter,  and  likewise  each 
recurring  fifteen  years,  perpetually,  the  rent  thereafter  to  bear  the  rate 
of  six  per  cent,  per  annum,  in  quarterly  installments.  Said  new  lease 
to  be  made  to  Samuel  Pollock  and  Jabez  Reynolds,  and  delivered  to 
them  on  February  1,  l870,  upon  their  paying  to  said  Wade  or  his  attor- 
neys the  ascertained  balance  now  due  by  said  John  Weil  to  said 
Nebemiah  Wade,  and  upon  which  two  suits  have  been  brought  in  the 
superior  court  of  Cincinnati  against  said  John  Weil  and  Frank  G.  Rhein, 
to-wil:  the  sum  oi  about  $l,b34.26,  with  interest  thereon  from  the  date 
sued  on  until  said  February  1,  1870,  on  said  February  1,  187t),  and  in 
addition  the  quarter's  rent,  in  advance,  then  due,  of  fl50.     And  the  said 
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Samuel  Pollock  and  Jabez  Reynolds,  Jr.,  agree  to  pay  said  sum  of  money 
and  join  in  the  execution  of  said  lease,  and  the  said  John  Weil  and  Frank 
G.  Rhein  agree  to  sign  and  execute  all  papers  necessary  to  convey  and 
release  said  title  now  in  them. 

''Witness  our  hands  and  seals,  this  23d  December  1869. 

(Signed,)  *'N.  Wade,  Iseal.] 


"Pollock  &  Reynolds,         [seal. 
John  Weil.  [seal. 

Agent  for  F.  G.  Rhein." 

Attest:  ••RiCHD.  H.  Collins." 

The  property  was  at  the  time  subject  to  a  lease  from  Wade,  with 
seven  or  eight  years  to  run,  which  was  held  by  Rhein  and  Weil,  or  by 
Rhein  who  was  represented  in  this  transaction  by  Weil  as  his  agent. 

Rhein  &  Weil  had  a  negotiation  with  Pollock  &  Reynolds  to  sell 
and  transfer  to  Pollock  &  Reynolds  their  leasehold  interest,  in  which 
Pollock  &  Reynolds  required  that  the  old  lease  should  be  canceled  by 
Wade,  and  a  new  one  granted,  to  be  perpetual,  on  the  terms  stipulated. 

The  petition  shows  that  Wade  was  ready,  and  had  offered  to  caocel 
the  old  lease  and  execute  and  deliver  the  new  one,  and  that  he  did 
tender  such  a  lease  to  defendants. 

Pollock  is  dead,  and  his  devisees  are  parties  in  his  stead,  t(^ether 
with  Reynolds.  They  answer  and  say,  as  one  defense,  that  the  old 
leasehold  is  so  incumbered  that  a  clear  title  can  not  be  made  to  them, 
and  that  one-half  of  said  leasehold  is  actually  held  by  Lanksweist,  one 
of  the  original  lessees!  and  they  claim  that  for  that  reason  Wade  can 
not  perform  his  part  of  the  contract,  so  as  to  entitle  him  to  ask  perform- 
ance by  them. 

To  this  the  plaintiff  demurs,  and  sustains  the  demurer  in  argument, 
by  claiming  that  he  is  ready  to  do  all  he  undertook  to  do,  which  was  to 
make  a  perpetual  lease,  and  to  cancel  the  old  lease,  both  of  which  he 
is  ready  to  do;  that  he  never  undertook  lor  Weil,  or  Rhein,  or  Lanks- 
weist.  The  question  is,  whether  one  of  the  parties  to  a  tripartite  con- 
tract can  set  up  in  delense  against  the  action  of  another,  that  the  third 
party  has  failed  to  perform  his  part  ol  the  contract. 

It  appears  from  ihe  petition  and  the  averments  ot  the  answer  to 
which  the  demurred  is  hied,  that  the  plaintifi  has  been  in  no  manner 
in  default,  and  is  entitled  to  a  specific  performance,  unless  the  deianit 
of  Weil  &  Rhein  is  a  reason  tor  depriving  him  of  that  right. 

Stallo  &  Kittredge,  lor  plaintifl. 

J.  Burnet,  H.  Snow,  and  R.  H.  Collins,  lor  defendants. 

Taft,  J. 

It  appears  to  us  that  where  three  entire  into  a  tripartite  contract, 
each  to  perform  acts  valuable  to  the  other  two,  and  it  two  ot  the  three 
parties  fail  to  perlorm  their  respective  parts,  they  may  both  be  compelled 
to  perlorm,  or  pay  damages  at  the  suit  of  one  who  performs  or  tenders 
performance.  This  rule  would  sustain  the  action  of  the  plaintiff  in  the 
present  case,  unless  he  has  by  the  contract  so  undertaken  for  the  per- 
lormance  on  the  part  of  Weil  &  Rhein  as  to  be  responsible  to  Pollock 
&  Reynolds  tor  the  lailure  pi  Weil  &  Rhein.  This  question  turns  upon 
the  construction  to  be  put  upon  the  terms  of  the  contract.     By  the  con- 
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itrnction  we  put  upoa  this  contract,  the  plaintiff  did  not  undertake  for 
:he  title  to  the'  old  leasehold  estate,  except  that  he  would  cancel  the 
leue,  and  grant  a  new  one.  which  should  be  perpetual;  and  we  under- 
itand  the  allegations  of  the  petition  to  show  that  Wade  is  willing  and 
to  do  all  that  he  has  contracted  to  do,  and  has  tendered  the  perlormance. 
The  demurrer  will,  therefore,  have  to  be  sustained. 


TRUSTEE— PERSONAL  PROPERTY— STATUTE.         '  ^4  ° 
[In  General  Term,  October,  1871.] 

Raymond  v,  Moorb,  Wilstach  &  Co. 

jDon,  ID  1S30,  procured  a  copyright  for,  aofl  published  "Gunn's  Domestic  Medicine 
and  Poor  Man's  Friend ; "  in  1H38,  he  sold  anit  transferred  oue-balf  his  interest 
to  Raymond,  in  trust  for  Raymond's  vife  and  children,  covenanting  that  he 
would  not  transfer  it  to  any  one  else,  and  that  be  would  prepare  a  larger  edi- 
tion, which  Raymond  was  to  publish  at  his  cost;  but  the  profits  were  to  be 
equally  divided,  and  so  of  every  new  edition  of  the  work.  In  IS'iS,  Gunn,  having 
prepared  another  edition,  under  the  title  of  "  Gunu's  New  Domestic  Physician 
and  Home  Medicine."  sold  it  to  the  defendants  with  the  knowledge,  but  with- 
ont  the  consent  of  Raymond,  and  the  defendants,  in  IS58,  published  the  work, 
and  continued  to  print  and  sell  it  till  1870,  when  Raymond  brought  suit  to 
compel  them  to  account  to  him  for  one-half  ol  the  profits  of  the  publication; 
Htld,  that  when  a  party  claims  to  hold  another  as  a  trustee  of  personal  prop- 
erty, under  a  mere  constructive  and  not  an  express  trust,  of  which  he  had  no- 
tice, he  must  assert  the  claim  within  lour  years  from  the  time  when  the  trust  is 
alleged  to  have  oiiginated,  in  analogy  to  the  statute  limiting  actions  for  the 
detaining  of  personal  property,  and  that  this  action  is,  thetefore,  barred 
by  lapse  of  time. 

£.  I,.  Anderson,  torplaintifi. 

Hoadly  &  Johnson,  for  detendants. 
["apt,  J. 

This  is  a  suit  brought  to  compel  the  delendants  to  account  to  the 
'laintiff  for  one-half  of  the  profit  made  by  them  in  the  sale  of  "Gunn'a 
lomestic  Medicine  and  Poor  Man's  Friend." 

In  ItJSS,  Dr.  John  C.  Gunn  obtained  a  copyright  for  a  book  com- 
>iled  by  him,  under  the  said  title.  His  copyright  was  procured  in  the 
astern  district  of  Tennessee.  One-half  of  his  interest  in  this  work 
Sunn  sold  and  transferred  to  Raymond,  in  trust  for  his  wife,  Margaret, 
Jid  their  children.  This  transfer,  however,  comprised  but  a  part  of  the 
erritory  of  the  United  States;  and  in  the  contract  of  sale  Gunn  agreed 
0  furnish  matter  lor  another  edition  ol  a  larger  size.  Matter  for  such 
lew  edition  was  luruished  by  Dr.  Gunn,  and  published  by  the  plaintiff, 
iaymond,  under  the  title  of  "Gunn's  Domestic  Medicine;  or,  Poor 
lan's  Friend  in  the  House  of  Affliction.  Pain,  and  Sickness,  Raymond's 
idition." 

This  work  «as  conveyed  to  Raymond,  in  trust  tor  the  wives  of 
iQnn  and  Raymond,  respectively,  and  their  children,  by  deed,  dated 
November  14,  1839.  It  had  been  copyrighted  in  Philadelphia  the  same 
eat.  The  agreement  of  1838  had  conveyed  Dr.  Gunn's  interest  in  the 
irst  book,  and  all  future  editions,  which  Gunn  was  to  furnish  material 
or  and  correct,  and  Raymond  was  to  publish  and  sell. 
42    DiB 
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The  plaintiff  claims  that  this  contract  bound  Gunn  to  give  Ray- 
mond, in  trust,  the  benefit  of  any  future  edition  of  the  wbrk. 

In  1842,  the  interests  of  the  wives  of  Gunn  and  Raymond  in  the 
work  were,  by  agreement,  severed,  so  that  each  should  have  a  separate 
interest,    to  be  taken  care  ot  by  her  separate  trustee. 

The  sale  and  the  joint  or  several  enjoyment  of  the  profits  went  od 
for  about  twenty  years,  till  1868,  which  was  twenty-eight  years  from 
the  issuing  of  the  original  copyright;  when  Dr.  Gunn,  having  prepared 
the  material  for  a  new  edition  ol  the  old  book,  or  a  new  work,  procnred 
another  copyright,  under  the  title  of  **Gunn's  New  Domestic  Physician; 
or.  Home  Book  of  Health,"  and  with  an  imprint  as  of  the  one  hundredth 
edition.  This  book  and  copyright  Gunn  sold  to  the  defendants,  who 
have  from  1858  to  the  present  time  published  and  sold  it.  The  plaintifl 
claims  that  this  is  merely  a  new  edition  ot  the  "Domestic  Medicine  and 
the  Poor  Man's  Friend,"  and  that  the  sale  and  transfer  to  the  defend- 
ants wad  a  violation  of  the  plaintiff's  right  under  his  contract  with  Dr. 
,Gunn,  and  that  the  delendants  took  the  new  copyright  with  knowledge 
of  the  plaintiff's  right ;  that  they  have  made  large  amounts  ol  money  by 
the  sale  of  the  work,  and  should  account  to  plaintiff  for  his  half  of  the 
profits. 

The  first  defense  urged  is,  that  the  cause  of  action  stated  in  the 
petition  is  an  infringement  of  copyright,  and  is  not  within  the  juris- 
diction of  this  court,  but  belongs  to  the  exclusive  jurisdiction  ot  the 
United  States  courts;  but  we  do  not  so  regard  it.  The  ground  ol  action 
can  not  be  the  violation  oi  the  copyright  in  1830;  for  that  copyright 
expired  before  this  book  was  published  by  the  delendants.  And  altbongh 
it  might  be  claimed  that  the  subsequent  copyright  for  the  second  edition 
had  not  expired,  and  might  be  regarded  as  violated  by  the  last  editions, 
yet  such  is  not  the  actual  complaint.  The  complaint  is,  that  the  con- 
tract between  Gunn  and  the  plaintitl  has  been  violated  by  Gunn  and  the 
defendants,  acting  in  concert,  and  with  full  notice  ol  the  plaintiff's  right 
in  the  book  and  in  all  its  improvements  and  editions. 

We  conclude  that  the  plaintiff's  suit  can  not  be  defeated  for  want 
of  jurisdiction  in  this  court  to  try  the   issues. 

Tlie  next  defenses  are  the  three  forms  of  the  statute  of  limitations. 
The  breach  of  contract  which  forms  the  ground  of  this  action,  com- 
menced in  1858,  twelve  years  before  this  action  was  brought. 

The  plaintiff  says  that  it  was  a  breach  of  trust,  which  is  not  baned 
by  the  statute.  There  is  no  privity  of  contract  between  the  defendants 
and  the  plaintiff,  and,  therefore,  it  can  not  be  said  that  the  defendants 
have  violated  a  contract  with  him.  Gunn  may  have  done  so.  A  suit 
against  him  would  be  tor  a  violation  of  his  contract,  and  lor  aught  we 
can  see  would  be  liable  to  be  barred  by  the  limitation  of  actions  on 
written  contracts.  But  we  regard  the  claim  ol  the  plaintift  as  the  asser- 
tion of  a  constructive  trust. 

The  exception  contained  in  Sec.  6  [Sec.  4974,  Rev.  Stat.]  of  the  code, 
by  which  it  is  provided  that  Title  EI  of  the  code  shall  not  apply  to 
continuing  and  subsisting  trusts,  may  prevent  this  claim  from  being 
barred  by  the  statute.  But  we  think  that  the  code  has  not  changed  the 
rule  in  regard  to  trusts.  The  fact  of  the  delendants  publishing  and 
disposing  of  this  book  and  denying  any  right  in  it,  was  well  known 
to  the  plaintiff  from  the  very  commencement  of  the  publication.  Twelve 
years  were  allowed  to  pass  by  before  any  suit  was  brought  to  enforce 
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the  claim  of  the  plaintiff.  Lapse  of  time  bars  stale  claims  in  equity, 
in  aaalogy  to  the  statute  of  limitations. 

An  interesting  case  ou  this  point  is  to  be  lound  in  GO  Pa.  St.  290, 
Ashnrt's  appeal,  where  it  was  helt^  "that  where  a  party  claims  to  bold 
another  as  a  trustee  ot  personal  property  under  a  constructive  trust,  be 
miLst  assert  bis  claim  within  six  years  from  the  time  when  it  is  alleged 
to  have  originated,  in  analogy  to  ihe  statute  ol  limitations."  Page  Bib. 
Bj  our  statute  ot  limitations  actions  lor  the  recovery  of  personal  prop- 
erty, or  actions  for  detainine;  personal  property,  must  be  brought  within 
/our  years  (Code,  Sec.  15)  [Sec.  4982,  Rev.  Stat.]  instead  of  six  years, 
as  in  Pennsylvania. 

The  case  made  by  the  plaintiff,  we  think,  is  that  of  a  constructive 
tmst  ot  personal  property,  heing  in  interest  in  the  book  and  the  proceeds 

01  its  sale.  Now,  although  the  statute  of  limitations  does  not  in  terms 
apply  to  this  constructive  trust,  yet  it  seems  to  us  to  be  a  case  which, 
in  its  nature,  ought  to  be  regarded  as  analogous  to  that  of  the  personal 
property  ol  one  detained  in  the  possession  of  anotUer.  By  the  statute 
snch  property  could  not  be  recovered  alter  lour  years;  in  analogy  to 
which  we  think  tne  same  rule  is  to  be  applied  to  this  case.  To  the  same 
effect  are  Adams  Eq.  6*2;  Story  Eq.  152a;  Weniworth  v.  Lloyd,  32 
Beav.  467,  afBrmed  in  10  House  L- 589;  Hovende  v.  Lord  Annesley, 

2  Sch.  &  Lef.  633;  17  Ves.  97;  Bonny  v.  Ridgard,  4  Browne  Ch.  Cas. 
138.  But  the  case  most  in  point  to  support  the  view  we  have  taken  is 
that  of  Clegg  v.  Edmondson.  8  DeGex..  M.  &  G.  787.  A  number  ol 
persons  were  partners  in  a  mine  held  by  lease  expiring  September  29, 
iS46,  In  Jnly,  the  managing  partners,  who  were  trustees  for  the 
company,  gave  notice  of  dissolution,  and  in  August  agreed  with  the 
landlord  for  a  new  lease.  In  Septemhet,  they  gave  the  others  notice 
ol  their  intention  to  apply  lor  a  new  lease.  In  December,  a  new  lease 
was  executed  to  them  in  pursuance  of  the  August  agreement.  The 
others  never  assented,  but  claimed  an  interest,  not,  however,  Sling  a 
bill  until  1855;  that  is,  nine  years  after  the  constructive  trust  arose. 
It  was  held,  that  having,  with  full  knowledge  of  their  rights,  founded 
on  B  conslructive,  Ttot  express  trust,  allowed  the  others  to  carry  on  the 
bnsioess  so  long,  they  were  barred.  In  commenting  on  this  case  of 
Clegg  V.  Edmondson,  supra.  Judge  Strong,  in  Ashhurst's  Appeal,  60  Pa. 
St.  290,  320,  says:  "Here  there  was  an  undoubted  trust,  but  the  lord 
justices,  Bruce  and  Turner,  considered  the  laches  aggravated  in  view  of 
the  hazardous  nature  ot  the  business  asserted  to  have  been  carried  on 
in  trust  tor  the  complainants." 

The  business  of  working  a  mine  may  not  inaptly  be  compared 
to  the  publishing  ot  "Gunn's  New  Domestic  Physician,  or  Home  Book 
of  Health,"  which  at  most  can  not  be  regarded  as  more  than  anew  lease 
of  the  "Dotnestic  Medicine  and  the  Poor  Man's  Friend,  in  the  Homes 
of  AfHiction,  Pain,  and  Sickness." 

The  petition  must  be  dismissed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court  refused. 
—Eds.] 
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1  c^.c.  PARTNERSHIP— INSOLVENCY— SALE. 

[In  General  Term,  October,  1871.] 

Andrew  Pfirrman  v.  David  Koch  rt  al. 

K  and  P,  partners,  dissolved,  F  buying  out  K's  interest,  giving  his  note  therefor. 
P  insured,  and  a  loss  by  fire  occurred.  The  firm  at  the  time,  without  the  knowl- 
edge  of  either,  was  insolvent.  Judgment  against  P  was  recovered  on  the  note, 
and  a  lien  obtained  on  the  iusurance  money,  when  the  judgment  was  assigned 
in  payment  of  K*s  individual  debts.  The  plaintiff,  a  firm  creditor,  afterward 
claimed  to  subject  the  same  fund :    Held, 

(ij  That  the  firm  creditors  had  no  lien  on  the  firm  property  to  prevent  a  valid  sale 
theieof. 

(2)  That  such  a  valid  sale  might,  bona  fide,  take  place  as  between  partners  as  well 
as  to  strangers. 

<3)  That  the  purchase  and  sale  as  between  P  and  K   was  not  a  fraud  on  firm 

creditors. 
(4)  That  K's  judgment  was  entitled  to  be  satisfied  from  P*s  assets  in  its  order  of 

priority,  and  that  the  assignees  had  a  better  equity  than  the  plaintiff. 

This  was  a  proceeding  in  error  on  the  part  of  the  plaintiff  below,  to 
reverse  a  decree  of  the  court  in  special  term,  rendered  in  iavor  of  some 
ol  the  defendants. 

The  wole  case  is  fully  stated  in  the  opinion. 

Forrest  &  Lindemann,  lor  plaintiff  in  error. 

Shonter  &  Smith,  contra. 

Hagans,  J. 

Koch  &  Preiderich  were  in  partnershp  in  the  liquor  business. 
Neither  ot  the  parties  were  aware  of  the  lact  that  the  partnership  was 
actually  insolvent,  when  Kuch  sold  out  his  interest  in  the  firm  to  his 
copartner,  Freiderich,  lor  SI, 000,  who  gave  his  note  therefor.  Preide- 
rich took  all  the  property,  and  assumed  all  the  firm  liabilities,  and  also 
insured  the  property,  alter  his  purchase,  in  his  own  name.  The  note 
was  not  paid  when  due,  and  Koch  brought  suit  on  it  against  Preiderich, 
and  obtained  judgment.  In  the  meantime  Preiderich,  who  was  still 
carrying  on  the  business,  was  burned  out,  and  the  loss  was  adjusted 
with  the  insurance  companies.  Koch  instituted  proceedings,  in  aid  of 
execution,  on  his  judgment  against  Preiderich,  in  the  probate  court, 
served  process  on  Preiderich  and  the  insurance  companies,  and  sought 
to  subject  the  funds  in  their  hands  to  the  payment  of  his  judgment. 
While  the  proceeding  in  the  probate  court  was  pending,  Koch,  in  good 
iaith,  assigned  part  of  the  judgment  to  Anthony  Shonter,  part  to  Hauck 
&  Windisch,  and  the  residue  to  Philomena  Arndt,  in  satisfaction  of 
his  individual  indebtedness  to  them,  of  which  assignments  tbe  insur- 
ance companies  were  notified.  Some  of  the  creditors  of  the  firm  of 
Koch  &  Freiderich  afterward  brought  suit  in  the  court  of  common  pleas 
on  judgments  obtained  by  tnem  against  Kock  &  Freiderich,  in  which 
they  sought  to  subject  the  same  iunds  in  the  hands  of  the  insurance 
companies  to  the  payment  of  the  judgments,  and  enjoined  lurther  pro- 
ceedings by  Koch  in  the  probate  court.  The  plaintiff  in  this  action, 
who  held  a  judgment  against  Koch  &  Freiderich,  was  not  a  party  to 
any  of  these  proceedings,  and  six  months  afterward  brought  this  suit 
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in  this  coart,  roakiDg  all  the  paities  in  the  cause  pending  in  the  court  o 
common  pleas  parties  here,  and  alleged  that  the  sale  ol  Koch's  interes 
in  the  brm  to  Freiderich  was  a  traud;  that  the  indebtedness  of  SI, 000 
the  consideration  of  said  sale,  was  fraudulent  and  void,  as  against  th< 
creditors  of  the  firm,  because  the  interest  sold  was,  in  lact,  worthless 
the  firm  being  insolvent  at  the  time,  ol  which  the  plaintiff  was  thei 
personally  cognizant,  and  asks  that  the  liens  on  the  lunds  in  the  hand 
of  the  insurance  companies  be  marshaled,  and  that  his  judgment  bi 
paid  therefrom. 

Id  the  meantime,  after  this  suit  was  brought,  the  cause  pending  ii 
the  court  of  common  pleas  was  tried,  and  that  court  adiudged  the  lund 
to  belong  to  the  partnership  creditors,  in  the  order  of  priority,  bu 
also  gave  eflect  to  the  said  judgment,  obtained  by  Koch  agains 
Freiderich,  and  decreed  that  the  assignees  thereot  be  paid  out  of  thi 
funds,  in  their  older  of  priority.  That  decree  was  not  carried  into  effect 
so  tar  as  the  assignees  of  the  Koch  judgment  are  concerned,  by  com 
mon  consent.  These  assignees  have  filed  their  answers  here,  not  on  1; 
setting  up  the  decree  in  that  case  in  bar  to  this  suit,  but  denying  plain 
tiU's  right  to  recover  at  all  as  against  tfaem. 

The  plaintiff  now  claims  that  the  goods  burned  were  substanliall; 
firm  property,  though  the  testimony  shows  no  satisfactory  identity  o 
the  property  sold  by  Koch  to  Freiderich  with  those  insured  by  Freide 
rich,  and  burned;  and  also  seeks  to  recover  out  of  the  funds  enough  ti 
satisfy  his  judgment  against  the  firm.  Koch  was  insolvent  when  thi 
suit  was  brought,  and  is  still  insolvent;  and  Freiderich  has  since  died 
and  bis  estate  is  also  insolvent. 

We  have  not  considered  the  eflect  of  the  decree  rendered  in  th< 
court  of  common  pleas  during  the  pendency  of  this  suit,  prelerrin^ 
rather  to  consider  this  case  upon  its  merits. 

It  is  a  lamiHar  principle  ot  the  law  that  fraud  vitiates  all  contracts 
If  this  sale  of  Koch  to  Freiderich  were  fraudulent,  as  against  the  firn 
creditors,  such  funds  as  those  that  appear  here  might  be  reached  by  thi 
application  ol  equitable  principles  in  a  proper  case.  No  actual  frau( 
was  committed  by  either  ol  the  parties  at  the  time  ol  the  sale,  whicl 
seems  to  have  been  bima  fide.  Indeed,  so  far  as  the  testimony  shows,  i 
is  questionable  whether  the  firm  was  really  insolvent  at  the  time  of  thi 
sale,  though,  for  the  purposes  of  the  case,  it  may  be  said  to  have  beei 
so  in  the  popular  sense  ol  the  term.  It  does  not  necessarily  follow  tha 
the  interest  in  the  stock  of  goods  was  the  only  consideration  ot  the  note 
Both  the  partners  agreed  at  the  lime  that  Freiderich  should  buy  ou 
Koch  at  the  priced  *1,000,  Freiderich  made  no  resistance  to  thi 
recovery  ot  the  judgment  on  his  note  for  Jhe  purchase  money,  nor  di( 
he  in  his  liFetin^e,  nor  has  his  administrator  since  his  death  made  an} 
obiection,  either  to  the  payment  of  the  judgment  or  the  assignment  bj 
Koch  of  the  same  to  the  payment  of  his  individual  creditors. 

Was  there  any  reason,  under  the  circumstances,  why  one  partnc; 
might  not  sell  out  to  the  other  in  good  faith  ?  We  think  not.  It  wai 
entirely  competent,  upon  the  dissolution  ol  the  firm,  that  the  memberi 
of  it  should  agree,  for  a  valuable  consideration,  that  the  partnershi] 
property  should  belong  to  one  of  them;  and  thereby  the  whole  propertj 
will  be  vested  in  such  partner,  wholly  tree  from  the  claims  ol  the  firn 
creditors.  These  creditors  had  no  lien  on  the  partnership  property  foi 
their  debts,  biit  only  an  equity,  to  be  worked  out  through  the  partners 
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)  insist  upon  its  application  thereto.  Story  Partnership,  Sec.  35S  </ 
Y.;     Wilcox  V.  Kellogg,  11  Ohio  394;  Belknap  v.  Cram,  11  Ohio  411. 

Clearly,  therefore,  the  pioperty  vested  in  Koch  absolutely,  who 
isured  it  in  his  own  name.  No  lien  on  the  property,  on  the  part  of 
ny  firm  creditor,  admitting  that  they  were  the  good^  ot  the  fonner 
artnership  that  were  destroyed,  and  that  the  insurani:e  money  was 
;alty  the  firm's,  was  bad  until  after  Koch  had  seized  the  funds  in  the 
ands  of  the  insurance  companies  (Union  Bank  of  Rochester  v.  Bank,  6 
Ihio  St.  254),  and  had  actually  translerred  ihe  judgment  to  the  defend- 
nt  in  satislaction  of  his  individual  debts,  to  which  Freideiicb  ma;  tx 
eld  to  have  assented,  as  be  did  not  then  or  at  any  subsequent  lime 
fsist.  And  this  transler  would  be  good,  both  in  law  and  equity, 
liough  the  assignees  ol  the  judgment  knew  the  parties  were  insolvent. 
igler  V.  Bank,  8  Ohio  St,  511;  Gwin  v.  Selby,  5  Ohio  St.  96.  97. 

It  IS  argued  that  the  plaintiff  has  a  prior  or  better  equity  than  the 
etendants.  We  hBve  seen  thai  the  sale  vested  the  title  to  the  property 
1  Freiderich;  that  the  funds  in  the  hands  of  the  insurance  co^apanies 
rere  his,  and  not  those  of  the  firm,  and  that  the  firm  creditors  bad  no 
len  upon  it.  How,  then,  can  Ihe  plaintiff  claim  any  prior  or  better 
quity  ?  If  he  seeks  to  subject  these  funds  as  the  funds  of  Freiderich, 
^och  had  seized  them  by  his  proceedings  in  aid  ol  execution,  and  the 
laintitt  made  no  effort  to  do  so  until  six  munths  afterward.  It  he 
eeks  to  subject  these  funds  as  the  lunds  dl  Koch,  Koch  bad  assigned  to 
be  defendants  long  prior  to  the  service  ot  process  in  this  case.  Tlie 
quity  ot  the  assignees  of  the  judgment,  in  any  view  we  can  talie  ol 
bis  cause,  is  prior  and  better  than  that  of  the  plaintiff. 

The  judgment  will  be  affirmed. 


I  Cj8.c  JUDGMENT— BAR . 

[In  General  Term,  October,  1871.] 
Ann  Sykbs  v.  S.  P,  Bonner. 

he  pUintiff  sued  the  defendsat,  a  pbjsiciaD  and  sur^eoD,  Tor  "careleuly,  negli- 
gently and  improperly  treating  her  arm,"  estimating  her  damagea  at  t^fiOO. 
After  one  trial,  in  wtiicti  the  plaintiff  gaioed  a  verdict,  aod  after  this  verdict  ta«d 
been  set  aside  and  a  new  triaL  granted,  the  defendant  brought  snit  against  tbe 
plaintiff,  before  a  magistrate,  to  recover  compensation  for  his  services,  and 
obtained  judgment  by  defanlt:  //eld,  that  auch  judgment  is  not  a  bar  to  the 
suit  for  damages  in  this  court. 

This  is  an  action  against  the  defendant,  as  a  physician  and  surgeon, 
'ho  undertook  to  cure  the  plainiid  of  a  painlul  swelling  of  the  left  arm, 
)r  reward,  and  it  is  alleged  he  so  carelessly,  negligently,  and  improperly 
■eated  the  plaintiff,  by  cutting  one  or  more  arteiies  and  veins,  that  her 
fe  was  in  great  danger,  and  her  arm  has  been  rendered  wholly  useless, 
y  reason  ol  which,  eti':.,  she  has  been  damaged  93,000. 

A  trial  was  had  to  a  jury,  and  a  verdict  was  rendered  for  the  plain- 
tt,  on  December  10,  1H6'^.  for  «1.0(JC,  which  verdict  was  afterward  set 
side,  and  a  new  trial  granted,  January  21,  1870.  On  December  24, 
^70,  the  defendant  tiled  an  amended  and  supplemental  answer,  which, 
esides  a  general  denial  of  the  allegation  of  the  petition,  contains  a  state- 
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ment  that  since  filing  his  former  answer,  defeadaat,  viz:  in  November, 
1870,  "in  order  to  establish  the  fact  that  he  had  treated  the  plaiatifl's 
arm  with  all  proper  care  and  skill,  and  that  be  was  rot  guilty  ol  any 
negligence  in  regard  to  it,  and  that  he  was  entitled  to  compensation  for 
his  services,"  brought  suit  therefor  against  the  plaintifl,  before  John 
W.  Carter,  a  justice  of  the  peace,  to  recover  SlOO,  and  that,  after  hearing 
the  evidence,  the  justice  rendered  judgment  in  lavor  of  the  defendant. 
against  the  plaintiff,  lor  that  amount  and  costs.  The  defendant  attaches 
a  certi&ed  transcript  of  the  judgment,  making  it  part  of  his  answer,  and 
avers  that  said  judgment  is  unreversed,  unsatisfied,  and  in  fuU  torce, 
and  that  the  justice  had  jurisdiction  to  hear  and  determine  the  same, 
and  pleads  said  judgment  as  a  bar  of  all  claim  of  damages. 

To  this  answer  the  p]ainti6  replies  a  reiteration  ol  the  allegations 
of  negligence  set  out  in  the  petition;  she  admits  she  was  served  with 
process  in  the  suit  before  the  magistrate,  and  admits  the  transcript  to 
be  a  correct  one,  but  says  shi*  did  not  know  what  that  suit  was  for  until 
the  filing  of  the  answer;  that  she  did  not  appear  in  said  case,  nor  was 
any  testimony  offered  or  received  in  her  behalf,  nor  was  any  counter- 
claim filed,  set-oQ  or  defense  claimed  or  considered  by  the  justice;  and 
that  the  amount  of  damages  sustained  by  her  exceeded  the  jurisdiction 
ol  the  justice. 

To  this  reply  the  defeadaat  filed  a  general  demurrer,  which  was 
reserved  to  general  term, 

John  W.  Okey  and  R.  S.  Swing,  lor  plaiatiS. 

Jordan,  Jordan  &  Williams  and  T.  J.  Phelps,  for  defendant. 
Hagans,  J. 

In  looking  into  the  justice's  record,  it  appears  that  the  judgment 
against  the  plaintiff  for  the  professional  services  ol  the  defendant  was 
taken  by  default,  and  oo  the  testimony  ot  the  defendant  himself  ouly. 
It  was  certainly  not  necessary,  in  order  to  entitle  the  plaintiff  in  that 
case  to  recover,  that  he  should  prove  that  he  was  not  guilty  of  any  neg- 
ligence in  his  professional  treatment.  It  was  enough  to  show,  simply, 
that  he  performed  the  service  at  the  delendant's  request  and  their  value, 
aad  the  fact  that  the  am3unt  was  due.  There  were  no  pleadings  and 
bo  issues.  There  is  nothing  in  the  record  to  show  that  the  question  of 
negligence  was  involved.  Now,  it  is  argued,  on  ihe  authority  ot 
Gates  V.  Preston,  41  N.  Y.  113  (which  is  a  case  exactly  like  the  present, 
encept  thnt  there  the  defendant,  before  the  magistrate,  consented  in 
writing  to  a  judgment);  Bellinger  v.  Craigue,  31  Barb.  634;  Davis  v. 
Talcott,  12  N.  Y.  (2  Kern.)  184,  and  White  v.  Merritt,  7  N.  Y.  (3  Seld.) 
352,  that  the  judgment  recovered  for  the  services  before  the  magistrate 
is  a  direct  admission  on  the  record  by  Ihe  plaintiff  in  this  2ase  of  all  the 
lacts,  which  the  plaintiff,  before  the  magistrate,  would  have  been 
bouDd  to  prove  on  a  denial  of  the  cause  of  action  alleged  there;  and  that 
the  recovery  by  the  plaintiff  there  was  dependent  on  a  full  perlormance 
of  bis  duties  to  the  treatment  of  his  patient,  and  that  the  plaintiff  here 
is  estopped  from  questioning  that  fact  in  any  controversy  on  the  same 
agreement  lor  services. 

We  do  not  see  how  Ihe  plaintiff,  in  the  case  before  the  magistrate, 
was  bound  to  prove  that  be  was  guilty  of  no  negligence  in  his  treatment 
ol  the  arm  before  be  could  recover  tor  his  services  therein.     It  was 
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^nou(;h  to  prove  the  services  and  tbeir  \'alue.  We  are  inclined  to  tbink 
vitb  Jtidge  Daniels,  who  dissented  in  Gates  v.  Preston,  supra,  that  the 
juestion  of  malpractice  was  not  necessaiily  in  issue  belore  the  justice. 
;t  will  be  observed  in  the  cases  cited  by  the  delendant,  that  in  the  fiist 
hree  there  are  dissenting  opinions,  and  the  mle  laid  down  in  the  Duchesi 
If  Kingston's  case  (20  Howell  St,  Tr.  538),  which  has  been  adopted  bj 
mr  Supreme  Court  in  Lore  v.  Truman,  10  Ohio  St.  45,  and  staled  t^ 
Daniels,  J.,  lurnishes  a  sufficient  ansner  to  the  argument.  The  merits 
>1  this  case,  under  the  circumstances,  could  not  necessarily  be  involved 
vitbout  an  issue  on  the  question  of  negligence;  and,  so  Jaras  theiecord 
md  the  pleadings  show,  the  evidence  adduced  beiore  the  justice  was  for 
I  different  purpose.  Theetlect  of  t bat  judgment  can  not  be  extended  or 
:nlarged  by  argument  or  implication  to  matters,  so  tar  as  the  record 
ihows,  which  were  not  actually  heard  and  determined.  Ihmsen  v. 
Drmsby,  32  Pa.  St.  (8  Casey)  198;  Mallett  v.  Foxcraft,  1  Story  474; 
spooner  v.  Davis,  7  Peck  147.  The  magistrate,  doubtless,  presumed, 
ts  is  us'.ial  in  such  cases,  that  there  itas  no  negligence,  and  so  Tendered 
udgment.  There  was  an  appearance  in  the  cases  cited  by  the  delend- 
ints,  so  that  it  might  with  some  slight  reason  be  claimed  that  the  jndg- 
nents  were  conclusive.  But  in  the  case  at  bar  the  Judgment  before  the 
ustice  was  by  delault,  and  it  can  not  be  urged  lor  as  strong  a  reason 
bat  it  is  conclusive  on  the  question  ol  negligence.  The  amount  ol 
lamages  far  exceeded  the  jurisdiction  of  the  ju.'^tice,  and  according  to 
he  justice's  code.  Sec.  108,  1  S.  &  C.  788,  [Sec.  ti.580,  Rev.  Stat.]  if  the 
lelendant  there  had  pleaded  these  damages,  she  might  have  withheld 
ill  of  them  except  enough  to  cover  the  plaintiff's  claim,  and  still  the 
>laintitt  be  entitled  to  recover  in  this  action  if  the  jud£:ment  there  had 
leen  in  her  favor.  But  was  she  bound  to  appear  belore  the  justice  at  all? 
[f  she  was  not,  we  do  not  see  how  that  judgment  cai]  he  conclusive  of 
he  issues  in  this  case.  According  to  Sc.  95  [Sec.  5073,  Rev.  Stat.]  of 
he  code,  2  S.  &  C.  979.  "II  the  defendant  omit  to  set  up  the  countei- 
:laim  or  set-off,  be  can  not  recover  costs  against  the  plaintitl  in  any  sub- 
equent  action  therein;"  and  this  provision  applies  to  suits  before  just- 
ces.  Sec.  202.  1  S.  &  C.  804  [Sec.  t>705.  Rev.  Stat.].  The  only  pen- 
ilty  for  not  appearing  there  is  that  she  may  not  be  entitled  to  reaver 
^sts  in  this  action.  Her  omission  to  plead  tliere  is  no  bar  to  a  recovery 
lere,  except  it  may  be  a  bar  to  the  recovery  of  costs.  She  might  have 
ippeared  there,  and  pleaded  her  counterclaim  lor  these  damages,  and 
hen  elected  to  withdraw  it,  and  allow  a  judgment  to  be  rendered  against 
ler  by  default  For  the.se  services,  without  that  judgment  being  a  bar  to 
his  action.  Sec.  119,  2  S.  &  C.  984  [Sec.  5089,  Rev.  Stat.]  Bodurthav, 
?heIon.  79  Mass.  (13  Gray)  413.  And  this  is  so,  where,  at  the  time  of 
he  hearing,  and  rendition  of  tlie  judgment  before  the  justice,  her  elec- 
ion  was  already  made,  and  this  auction  was  pending,  in  which  there 
vas  an  appearance,  and  a  trial  and  a  verdict  had  occurred. 

We  are  not  impressed,  when  we  look  into  our  code,  with  the  appH- 
ation  of  the  reasoning  in  the  New  York  cases,  and  must  overrule  the 
lemurter. 
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BDUDING  ASSOCIATION  SHARES— MORTGAGES.        >  c^-° 

[In  General  Term.  October,  1871.] 

*CiNCiMNATi  Gbruan  Building  Assn.  No.  3  V.   Charles  Flach 
ET  al. 

A  wu  the  owner  of  ten  shares  in  a  building  association,  incorporated  under  the 
laws  ol  the  state  (S.  &  S.  194),  on  June  4,  1868,  and  during  the  first  year  drew 
out  of  the  treasury  in  accordance  with  the  constitution  and  by-laws  of  the  asso- 
ciation, $4,000.  To  secure  this  amount,  together  with  the  dues,  interest  and 
fine*,  B  gave  a  mortgage  on  real  estate  to  tlie  association  for  the  sum  of  $4,480, 
the  premium  of  S480  not  being  usurious  by  the  laws  of  the  state.  A  stopped 
paying  dues  and  interest  July  27,  1869.  The  building  association  commenced 
suit  in  October,  1869,  to  foreclose  the  mortgage  and  on  March  3.  1870,  obtained 
sn  order  for  sale  :  Held,  that  the  present  value  of  the  mortgage  in  the  decree 
of  distributiou  dated  November,  1871,  is  obtained  as  follows:  Ascertain  by 
proof  the  probable  duration  ol  corporation,  and  calculate  the  dues  and  interest 
yet  to  come;  then  find  the  principal  which,  with  interest  for  the  supposed 
time,  will  amount  to  the  dues  and  interest  already  calculated ;  this  will  be  the 
present  value  of  the  anticipated  payments ;  to  this  principaladd  the  arrearages 
due.  and  the  fines  for  the  time  between  the  date  of  default  and  the  date  of  the 
entry  of  decree  for  sale,  and  the  sum  will  be  the  present  value  of  the 
mortgage. 

Tafel  &  Throop,  for  plaintiff. 

J.  R.  Voc  Seg{;erii,  for  defendants. 
Hagans,  J. 

This  is  an  action  to  foreclose  a  mortgage,  and  the  questions  pre- 
sented, atise  upon  the  disiribution  of  the  proceeds  ol  sale. 

Ope  Frederich  Reicherl  was  a  member  of  the  association,  which 
was  incorporated  according  to  the  act  passed  lor  that  purpose  (a.  &  S. 
194)  [see  Sec.  3833,  Rev.  Stat.l  aiid  owned  ten  shares  ol  stock  theieia  of 
1448  each,  amounting  to  14,48(1,  with  the  obligation  to  pay  weekly  dues 
and  fines.  He  chose,  by  a  drawing  according  to  the  constitution  and 
by-laws  cl  the  corporation,  to  loan  Irom  it,  during  the  first  year  oi  its 
existence',  or  rather  to  anticipate  the  payment  ot  bis  shares,  and  accoid- 
ing  to  its  rules  he  received  84,000,  which  was  then  the  present  equiva- 
lent value  ol  all  his  stock.  This  was  on  November  18,  1868.  He  now, 
in  addition  to  dues  and  tines,  agreed  to  pay  interest  on  that  amount 
monthly,  at  the  rate  ol  six  per  cent.,  and  to  secure  by  mortgage  the 
payment  ol  the  par  value  of  his  stock  when  the  corporation  should  be 
dissolved,  dues,  interest,  and  fines.  There  was  no  intention  to  repay 
the  money  advanced,  for  it  was  supposed  that  in  process  ol  time  the 
weekly  dues  paid  by  him  and  the  profits  of  the  company  to  be  dis- 
tributed to  him  would  pay  the  amount,  and  the  mortgage  be  canceled; 
bat  there  was  the  obligation  now  to  pay  $1.05  weekly  dues  on  each 
share,  a  monthly  installment  of  interest  at  six  per  cent,  on  $4,000  and 
a  fine  ol  twenty  cents  a  week,  it  he  failed  to  pay  the  weekly  dues. 

Accordingly  the  defendant,  Charles  Flach,  executed  a  mortgage  on 
certain  teal  estate,  to  secure  all  these  things,  the  condition  of  defeasance 

*  The  mle  (p.  477)  for  the  computation  of  the  value  of  future  dues  and  interest 
on  a  mortgage  held  by  a  building  and  loan  association  is  not  followed  in  Windisch 
V.  Koran,  6  Re.  61.  The  court  did  not  approve  or  disapprove  of  the  mle  in  Hager- 
man  V.  Building  and  Savings  Association,  2G  Ohio  St.  206. 


OHIO  DECISIONS. 


Superior  Court  of  Clndniutl. 


in  wbich  reads  as  loUows:  "Provided,  nevertheless,  that  wbereas  the 
Cincinnati  Geimao  Building  Association  Xo.  3  have  this  day  loaned  to 
Frederich  Reichert  the  sum  of  S4,4S0,  representing  ten  shares  of  stock  in 
said  association:  now,  therefore,  if  the  said  Frederich  Reichert  sbill 
well  and  truly  pay  to  said  association  the  said  sum  of  money  loaned  as 
aforesaid,  at  the  time  and  in  the  manner  prescribed  by  the  constitution 
and  by-laws  of  said  a.ssociation,  then  these  presents  shall  be  void." 
Reichert  made  default,  and  there  are  mortgages  of  Flach,  subsequent  to 
the  plaintiQ,  who  contest  the  amount  claimed  to  be  due  from  Reicheit, 
and  also  that  it  is  within  the  lien  of  the  mortgage.  Contributions  con- 
tinue on  the  part  of  all  the  members  at  the  same  rates,  wbethertheyloan 
the  money  by  way  ot  anticipating  payment  or  not,  until  the  society  is 
able  'to  pay  the  stock  ot  those  who  have  not  anticipated,  and  those  who 
have  anticipated  pay  up  according  to  their  obJiKations  when  the  society 
dissolves.  There  are  a  very  large  numl>er  ol  these  corporations  in  this 
country,  whose  capital  aggregates  more  than  230,000,000,  and  nany 
more  millions  of  capital  are  so  employed  in  other  parts  ot  the  state,  Ibns 
seeming  to  demonstrate  their  practical  value  and  uselulness  as  methods 
of  saving  by  small  amounts  in  aid  of  the  stockholders.  In  many  of  the 
states  ol  the  union  and  in  England  they  have  been  in  operation  tor  many 
years,  but  were  only  authorized  by  law  in  Ohio  in  1867.  In  Bibb  Co. 
Loan  Assn.  v.  Richards,  21  Ga.  592,  and  Martin  v.  Building  Associa- 
tion, 42  Tenn.  (2  Cold.)  418.  will  be  lound  a  historical  sketch  ol  their 
origin.  There  are  usually  two  plans  lor  disposing  of  the  money  received 
by  these  corporations,  the  "drawing"  plan  and  the  "auction"  plan,  the 
termer  ot  which  the  plaintiff  herein  adopted. 

Though  the  provisions  of  the  constitution  and  by-laws  of  tbis  cor- 
poration are  somewhat  novel,  we  do  not  see  but  that  thej'  are  strictly 
within  the  provisions  of  the  act. 

It  was  conceded  in  argament  that  the  premium  ol  t48  per  share  ^- 
by  Reichert,  as  well  as  the  interest,  penalties,  and  dues  did  not  con- 
stitute a  device  for  obtaining  usurious  interest.  The  legislature  seems 
to  have  provided  for  any  question  of  this  sort  iu  the  first  section  of  Ihe 
net  (S.  &  S.  194),  and  as  we  think  this  association  was  acting  nithin 
its  corporate  powers,  and  had  in  view  the  purposes  contemplated  by  the 
act,  we  must  hold  that  in  exacting  these  demands  there  is  no  usury. 
Silver  V.  Barnes,  ti  Bing.  N.  C.  180;  Shannon  v.  Dunn.  43  N.  H.  IW; 
Schober  v.  Saving  F.  &  L.  Assn.  35  Pa.  St.  223;  Martin  v.  Bailding 
Association,  42  Tenn.  (2  Cold.)  418. 

The  amount  tor  which  Reichert  is  liable  for  Flach  is  subject  to 
some  difficulty.  And  we  have  no  guide  iu  this  state  by  which  we  can 
determine  it,  tor  the  association  is  to  be  dissolved  now,  so  far  as  Flach 
is  concerned,  and  yet  it  had  six  years  to  run  when  organized,  it  i's 
operations  are  successfully  conducted,  as  the  premium  ot  S48  to  be  paid 
by  those  who  anticipaten  payments  the  first  year,  is  reduced  by  eight 
dollars  per  year  afterward  to  those  who  chose  to  draw  out  in  the  sDbs^ 
quent  years.  Certainly  the  amounts  sbould  be  calculated  up  to  ihe 
time  of  the  entry  ot  the  decree  of  distribution.  Default  inpayments 
of  dues,  etc..  was  made  July  27,  1869.  and  Ihe  decree  of  sale  was  entered 
March  3,  1870.  Now,  the  plaintiS  claims  the  calculation  should  he 
tqade  as  lollows: 
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121  weeks  ol  dues  at  »10.50 $1,270  50 

2  years  4  months  interest,  not  paid   560  OU 

32weeksof  fines  at  92 64  OO 

Principal  sum $4,480  00 

Cash  paid $610  00 

Amount  weekly  dues  not  paid 1,270  50— $1,880  50—2,599  50 

Total  amount   due $4,494  00 

This  calculation  is  made  as  if  the  decree  of  distribution  were  made 
at  the  November  teim,  1871.  Why  the  amount  ot  unpaid  dues  should 
be  deducted  as  above  does  not  clearly  appear.  If  they  are  within  the . 
moitgaKe  their  payment  is  secured,  as  well  as  the  fines  and  interest,  and 
they,  too,  might  as  well  be  deducted. 

The  plaintifi  bases  bis  calculation  on  the  following  rules: 

1.  Calculate  the  amount  of  weekly  dues  from  the  time  ol  stopping 
payment  to  the  dale  of  degree  ot  distribution. 

2.  Add  to  this,  monthly  interest  lor  same  time  on  amount  loaned. 

3.  Add  also  fines  Irom  time  of  stopping  payment  oi  dues  to  date  of 
Older  or  sale,  as  that  concludes  the  liability  as  to  them, 

4.  Prom  the  lace  ot  the  shares,  take  the  weekly  dues  paid  volun- 
tarily, and  those  calculated  in  the  decree  ol  distribution  as  unpaid;  and 
to  this  balance. 

5.  Add  items  1,  2,   and  3,  and  this  will  give  the  amount  due. 
These  rules  are,  of  course,  based  on  the  idea  that  the  lace  ol  the 

mortgage  is  the  true  minuend,  though  it  may  be  long  before  the  society 
may  be  dissolved  and  its  members  paid  oS.  No  time  is  fixed  in  the 
mortgage  lor  the  payment  ol  the  money.  They  would  be  just  as  ap- 
plicable if  the  loreclusure  was  had  within  six  months  after  the  loan  was 
made,  ks  six  years,  and  they  have  no  reference  to  the  probable  duration 
ol  the  association,  which  depends  on  contingencies  that  can  not  be  lore- 
seen.  On  the  other  band,  Flach  makes  two  claims:  First,  that  the 
calculations  ol  interest  should  be  made  on  the  amount  actually  loaned 
at  six  per  cent.,  deducting  payments  made.  And,  secondly,  that  at  all 
events.  Irom  a  reference  to  the  by-laws  and  constitution  named  in  the 
mortgage,  there  is  a  contingency,  on  the  happening  of  which  payments 
are  to  cease,  and,  therefore,  as  no  time  is  fixed  for  the  payment  ol  the 
money,  the  present  value  of  the  stock  at  the  time  of  the  decree  of  dis- 
tribution, based  upon  the  probable  duration  of  the  society,  should  be 
ascertained  on  testimony,  and  then  estimate  the  aggregate  amount  ol 
the  monthly  installments  payable  during  that  time,  and  from  that  sum 
rebate  a  just  amount  for  interest,  and  add  thereto  the  arrearages  due. 
after  allowing  for  payments  made.  And  to  illustrate  his  idea,  he  sub- 
mits the  lollowing  statement,  on  the  hypothesis  that  the  probable  future 
duration  of  the  association  is  three  years: 

Weekly  dues  for  3  years  to  come,  15fi  weeks,  at  $10 $l,5ti0  00 

Interest  lor  same  time  on  $4,000.  at  $20  a  month 7:iO  00 

$2,280  60 
Rebate  intCTest  on  this  sum  tor  one-half  the  time 205  20 
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Add  weekly  arrearages  due  121  weeks,  »10 1,210  » 

Arrearages  ot  interest,  2  and  4-12  years  oa  $4,000,  at  120  per 

month 560  00 

t3.844  80 

Credit  by  01  payments  ol  dues  at  110 $t>lO  00 

By  paid  7  months'  interest  at  $20 140  00 

750  00 

$3,094  SO 
Add  32  weeksfines  at  $2 tM  00 

Present  value  of  mortgage $3,158  80 

This  is  calculated,  say  to  November  7,  Vill. 

In  sup[>OTt  ol  this  theory  of  compulation,  Robertson  v.  Ameiicao 
Home  Assn.,  10  Md.  397,  was  cited.  That  was  the  case  of  a  similar 
corporation,  the  shares  of  stock  being  $200.  And  Robertson  being  the 
owner  ol  four  shares  "redeemed"  or  anticipaed  their  payment  by  receiv- 
ing, at  the  rate  ol  $115  for  each  share,  or  $400,  and  in  consideration  of 
that  sum  executed  a  mortgage,  which  seemed  the  monthly  interest 
thereon,  the  weekly  dues,  until  each  unredeemed  share  should  be  Korth 
in  cash  $200,  and  fines,  and  also  ground  rents,  etc..  the  property  mort- 
gaged in  that  case  being  a  leasehold  estate.  It  will  be  observed  tbat 
there  was  no  provision  lor  the  repayment  of  the  principal  sum  in  that 
case  as  in  this,  and  like  this  case,  no  time  was  fixed  for  the  paymeol. 
And  the  court  held  that  the  amount  due  must  be  ascertained  on  ptoof. 
and  inasmuch  as  the  payment  of  no  principal  sum  was  secured,  but  only 
the  weekly  dues,  monthlv  interest,  and  fines,  alter  allowing  credits  tor 
money  paid,  these  last  must  be  the  amount  ol  the  decree,  which  sboald 
stand  as  security  for  future  liabilities.  But  the  court  also  held,  that  if 
the  properly  was  sold,  then  the  amount  of  the  present  value,  in  gross 
of  the  sum  secured  by  the  mortgage  payable  in  future  must  be  ascertained 
by  proofs  In  other  words,  lo  ascertain  the  present  value  of  the  shares,  as 
though  the  whole  slock  was  lo  be  paid  ofi  to  the  holders  at  this  lime. 
The  right  to  redeem,  by  paying  the  principal  sum  and  inierest,  less 
payments  made,  was  refused  in  Seagrave  v.  Pope,  15  Eng.  L.  &  Eq.  47T. 
on  the  ground  that  the  advance  made  was  not  a  loan,  but  an  anticipatory 
payment  by  way  ol  discount,  ol  the  shares  which  the  holder  would  oth«- 
wise  be  entitled  to  at  the  termination  of  the  society,  ami  that  disposes 
of  the  first  claim  made  by  Flach.  And  that  was  a  case  in  which  there 
was  no  condition  in  the  mortgage  for  the  repayment  of  the  mooer 
advanced.  Now  here,  not  the  sum  advanced,  but  the  ultimate  valne  ol 
the  shares,  is  secured  to  be  repaid  by  the  mortgagor,  "at  the  time  aod 
in  the  manner  prescribed  by  the  constitution  and  by-laws  of  said 
association."  Although  no  time  is  fixed  tor  repayment,  and  no  con- 
tingency stated  when  it  shall  be  due,  still,  on  reference  to  Art.  10  and 
17  ot  the  constitution  and  by-laws,  which  this  corporation  had  the  rijibt 
to  make  under  the  law,  and  which  are  sufficiently  incorporated  in  the 
mortgage  to  make  them  part  of  it,  we  find  that  the  whole  operations 
of  the  society  are  to  be  determined,  and  the  moneys  distributed  among 
the  stockholders  and  all  mortgages  released,  whenever  each  stockholder 
has  received  $448  per  share.     When  this  will  happen,  depends  on  the 
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uccess  of  tbe  opeiatious  ol  the  corporation.  Untoreseea  coDtingencies 
lay  happen  to  delay  it  many  years.  No  tabks  have  been  prepared  by 
rhich  the  present  value  ot  sucti  interest  can  be  ascertained  like  anuuity 
ables.  And,  indeed,  prool  of  this  subject  would  be  an  unsatisfactory 
aethod  of  determining  it.  But  no  other  way  would  seem  to  be  lelt  open, 
id  we  are  disposed  to  adopt  it. 

While  there  is  not  power  of  present  redemption  in  the  mortgage, 
T  the  payment  of  the  principal  sum  advanced  and  interest,  and  no 
iffer  to  comply  with  the  consiitution  and  by-laws  as  to  which  delault 
las  been  made,  we  see  no  reason  why  the  property  may  not  be  sold  in 
Htirety  to  satisty  the  mortgage  according  to  this  rule.  No  one  makes 
bjection  to  it. 

It  is  apparent,  trom  the  premium  charged,  the  debt,  and  the  prem- 
am  to  be  charged  those  who  drew  out  subsequently,  decreased  by  eight 
ollars  for  each  year,  that  when  the  society  was  organized,  it  was 
opposed  it  would  be  able  to  wind  up  and  dissolve  in  six  years.  All 
lie  profits  of  its  operations  have  reference  solely  to  the  time  of  dissolu- 
ion,  and  as  those  profits  are  greater  or  less,  its  dissolution  will  be 
Astened  or  retarded. 

The  principal  sum  secured  by  the  mortgage  is  to  be  repaid  at  no 
zed  time,  but  according  to  the  constitution  and  by-laws,  that  is,  it  is 
ot  to  be  repaid  at  all,  lor  whenever  the  society  has  realized  by  its 
peratioQS  from  all  sources,  8448  a  share,  it  is  readv  to  dissolve.  We 
te  no  reason,  therefore,  why  we  should  necessarily  take  the  sum  named 
a  the  mortgage  as  the  basis  of  a  calculation,  when  we  are  to  ascertain 
lie  present  value  of  the  mortgage,  with  reference  to  the  probable  dura- 
on  ot  the  society.  The  sum  advanced  was  at  the  time  the  present 
alue  of  the  stock,  based  upon  its  supposed  duration.  The  law,  which 
oes  not  treat  these  transaci  ions  as  usurious,  allows  a  premium  of  %4ii 
share  to  be  taken  from  the  defendant  by  the  corporation.  These 
remiums  have  reference  (o  its  supposed  existence  in  the  future,  and 
[ie  stockholders  pay  it  accordingly.  We  are  now  to  anticipate  the 
issoltttion  of  the  society  so  lar  as  Flach  is  concerned.  It  is  just  to 
Mve  the  premiums  in  the  hands  ol  the  society,  and  we  are  to  calculate 
lie  dues  for  the  time  to  come  according  to  the  obligations  of  Flach. 
lot  inasmuch  as  these  payments  are  anticipated,  the  society  should 
ay  interest  for  the  use  of  the  same  until  the  society  dtssolveii.  We 
an  see  no  reason  for  deducting  the  payments  already  made  by  Flach 
rom  such  a  calculation,  as  in  10  Md.  897.  Why  that  was  done  in  that 
ase  is  not  apparent,  but,  on  the  contrary,  seems  to  be  unjust  to  the 
ociety;  nor  yet  why  interest  on  the  anticipated  pa>ments  was  rebated 
jr  only  half  the  future  duration  oJ  the  society,  as  that  seems  to  be 
njust  to  the  defendants.  That  case  does  not  appear  to  have  been  well 
onsidered,  and  the  rule  adopted  appears  in  many  respects  to  be  wholly 
rbitrary  and  inapplicable  lo  the  case  at  bar. 

We  think  such  a  rule  must  be  ascertained  as  will  De  just  to  the 
ociety  and  to  the  remaining  stockholders,  while  it  is  consistent  with 
be  obligations  of  the  individual  member  and  the  condition  ol  his 
lortgage,  and  gives  to  him  the  benefit  of  all  profits  made.  As  we 
lave  seen,  the  dissolution  of  the  society  occurs  whenever  from  the 
rotits  of  its  operations  it  can  pay  each  member  8448  foi  each  share  of 
lock.  Of  course,  if  the  operations  are  very  profitable,  it  will  dissolve 
ooner  than  if  otherwise:  and  in  any  event,  upon  the  dissolution  of  the 
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society,  the  party  gets  the  preminms  back  out  of  the  profits  ol  its  oper- 
atioas.  When  it  will  dissolve  can  ODly  \x  ascertained  tipon  testimonv, 
tberetore,  and  in  any  event  must  be  more  or  less  unsatisfactoiy,  bntno 
other  way  seems  to  be  left  open  to  us.  Having  ascertained  the  probable 
daralion  ot  the  corporation,  Iben  calculate  the  dues  and  interest  yel  to 
come.  Then,  such  a  sum  as  put  to  interest  lor  the  supposed  time  as  will 
realize  the  amount  of  dues  and  interest  calculated,  is  the  present  valae 
of  the  anticipated  payments.  To  this  amount,  add  tbe  arrearages  due, 
and  the  sum  will  be  tbe  present  value  of  tbe  mortgage. 

To  illustrate  tbe  rule  stated,  suppose  this  society  will  probsbly 
endure  for  three  years  to  come,  and  that  the  decree  of  distribution  will 
be  entered  as  ol  the  November  term,  1871,  the  account  will  stand  thus: 

Weekly  dues   (or  3  years  to  come,  156  weeks 11,638  00 

Interest  for  same  time  on  M.OOO 720  00 

12,358  00 
Now,  11,998  30,  if  put  at  interest  for  3  years  will  be »2,358  00 

Then  the  present  value  of  the  anticipated  payments  is S1,^S  30 

Arrearages  ol  weekly  dues,  121  weeks,  at  «10.50 1,270  60 

Arrearages  interest,  2  4-12  years 560  00 

Fines  for  32  weeks  to  entry  of  decree  for  sale M  00 

The  present  value  of  mortgage 13,892  80 

For  the  purpose  nt  ascertaining  by  testimony  the  probable  duration 
ol  the  society,  as  the  basis  of  a  calculation  according  to  the  rule  we 
have  stated,  the  cause  will  be  remanded  to  special  term,  and  distribu- 
tion may  be  had  accordingly. 


ic^.c.       ADMINISTRATOR— PURCHASER— RECOUPMEHT. 
(In  General  Term,  October,  1871.] 

William  Hhllbr  v.  Lazarus  Mbiss  bt  al. 

Before  adtninistration,  the  widow  aad  otilj  son  of  an  intestate  conveyed  by  deedtlie 
deceased's  realty  to  H,  who  give  a  note,  secured  by  mortgage  on  tbe  premises, 
for  tbe  unpaid  purchase -money.  Subsequently  the  son  took  out  letters  of  *i' 
ministration,  was  sued  as  administrator,  and  a  judgment  recovered  againal  him, 
whicli,  after  an  order  for  a  sale  of  the  same  realty,  made  by  the  probite  conit, 
H,  offered  to  pay.  On  suit  brought  by  M,  a  holder  before  maturity,  for  value, 
of  H's  note  and  mortgage,  to  foreclose  :  //e/d.  that  H,  was  entitled  to  recoop 
the  amount  of  the  judgment  from  the  amount  due  on  the  mortgage  to  U. 

This  was  a  proceeding  to  reverse  a  decree  made  at  special  term 
against  the  delendant  below. 

The  facts  ol  the  case  are  lully  set  forth  in  the  opinion. 
Prudeu,  for  plaintiff  in  error. 
Conklin,  contra. 

Ha  CANS,  J. 

Frank  P.  WeiJer  died  intestate  and  seized  in  lee  simple  ot  a  bonse 
and  lot,  on   Fillmore  street  in  this  city,  leaving  Anna  J.  Weilcr,  his 
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ffidow,  and  John  J.  Weiler,  his  only  heir-at-law.  No  administiation 
was  had  on  the  estate  of  Ftank  P.  Weiler,  and  on  July  17,  186»,  his  viridow 
ud  heir  sold  and  conveyed  the  hou5<:  and  lot  to  William  Heller  for 
(5.300:  11,800  in  cash,  and  »3.500  in  two  equal  payments,  due  in  one 
lod  two  years  after  that  dale.  Heller  executed  his  negotiable  promissory 
aotes  accordingly,  payable  to  John  J.  Weiler,  and  also  a  mortgage  on  the 
lame  property  to  secure  them,  the  first  one  of  which  was  paid  at  maturity. 

John  J.  Weiler  indorsed  the  second  note,  (or  a  valuable  consideia- 
Lion,  to  one  John  Kruger,  who  afterward  ,  ior  a  valuable  consideration, 
indorsed  it  to  the  plaintiff,  all  before  the  maturity  ol  the  note,  and  the 
mortgage  was  duly  Iranslerred  to  the  plaintiff. 

Shortly  after  the  sale  and  conveyance  to  Heller,  John  J.  Weiler 
took  out  letters  ot  administration  upon  the  estate  of  his  father  in  the 
probate  court  of  this  county,  and  applied  the  cash  proceeds  ol  the  sale 
:o  the  payment  of  the  debts  ot  the  estate.  A  iudgment  was  obtained 
igainst  him  as  administrator  (the  intestate  being  liable  as  indorser  on  a 
loie)  tor  $586.30  and  coals,  which  judgment  is  Dot  paid.  Weiler  was 
removed  as  administrator  and  K.  H.  Kleinschmidt  was  appointed  admin- 
atrator  de  bonis  jion,  and  he  fil^d  a  petition  in  the  probate  court  to  sell 
;he  property  in  question  to  pay  the  judgment  for  }586. 30,  costs,  and 
interest.  The  probate  court  rendered  decree  and  order  lor  sale,  which, 
upon  appeal,  was  affirmed. 

Shortly  bfeore  Kleinschmidt,  as  administrator,  tiled  his  petition, 
!he  plaintilt  brought  this  suit  to  foreclose  the  mortgage  and  sell  the 
property,  to  which  the  administrator  was  atterward  made  a  party. 
Heller  answered,  setting  up  the  lacts  as  stated;  alleged  his  willingness 
Lo  pay  the  note,  but  asked  that  the  amount  of  the  judgment  be  credited 
3n  or  deducted  Irom  it. 

On  this  state  ol  fact,  the  judge,  at  special  term,  found  that  Heller 
was  eutitled  to  ao  deduction  by  reason  o)  said  ju:lgment,  and  rendered 
i  decree  and  order  tor  sale  of  the  premises  lor  the  whole  amount  due  on 
Ibe   mortgage  accordingly. 

Heller's  title  appears  to  us  to  be  good,  notwithstanding  the  want  of 
administration  upon  the  intestate's  estate,  subject,  however,  to  any 
unpaid  debts  of  rhe  decedent,  for  he  takes  no  better  title  than  the  widow 
ind  heir  had.  Certainly  neither  the  widow  nor  the  heir  can  object  to 
bis  title;  and  it  seems  to  us  equally  clear,  that  if  the  mortgagee,  Weiler, 
liad  brought  this  suit,  there  is  no  reason  why  Heller  should  not  be 
entitled  to  a  recoupment  of  this  judgment.  The  estate,  of  which  the 
widow  and  heir  are  distributees,  is  liable  for  damages  to  the  amount  of 
the  judgment  for  a  breach  of  the  covenants  in  the  deed,  and  they  can 
not  be  permitted,  in  equity,  to  recover  the  purchase- money  without 
payment  ot  this  judgment. 

-  But  does  the  fact  that  the  note  has  been  indorsed  for  value,  before 
its  maturity,  to  an  innocent  holder,  make  any  diflerence  in  this  action  ? 
We  think  not.  This  is  a  proceeding  to  sell  the  land  for  a  mortgage  debt, 
and  the  assignee  of  the  mortgage  stands  in  no  better  position  than  the 
mortgagee.  A  mortgage  is  nut  a  negotiable  instrument,  and  the  holder 
is  bound  by  the  assertion  of  the  prior  equitable  rights  of  third  persons. 
1  S.  &  C.  8t)2.  So  that  this  cause  stands  upon  the  principles  stated  by 
onr  Supreme  Court  in  Baily  v.  Smith,  14  Ohio  St.  396. 
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Tbe  decree,  therelore,  id  this  cause,  must  be  modibed  by  aa  allov- 
ance  to  Helter,  as  against  the  plaintiff,  of  the  amoant  of  the  jocl^eDt 
against  the  estate  in  the  distribution  ot  the  proceeds  of  sale,  and  the 
cause  will  be  remanded  for  further  proceedings. 


1  c^c-  COMMON  CARRIERS— NEGLIGENCE— BURDEN  OF  PROOF. 
[In  General  Term,  October.  1871.) 

*A.   H,   Childs  et  al.  V.   Little  Miami   Ry.  Co. 

1.  In  au   action  agaiiiat  a   common  carrier  for  goods  lost  dnring   transit,  when, 

instead  of  merely  declaring  on  the  contract,  the  plaintiff  hat  alleged  negligence 
on  the  delendant's  part,  which  was  traverscl  by  the  defendant,  the  burden  of 
proof  of  such  negligence  it  on  the  plaiDiiff,  and  mere  presumption  of  negli- 
gence, because  there  was  a  loss,  is  not  enough  to  authorize  a  recovery,  wliert 
there  is  rebutting  proof. 

2.  The  goods  were  lost  while  on  a  lide-track,  and  this  was  claimed  to  be  suSdenl 

proof  of  negligence  ;  but  this  is  too  remote.  The  maiim  causa  proximo  lun 
remota  sfitciatur  applies  to  this  as  to  other  contracts. 

Action  to  recover  the  value  ol  twenty  one  bales  ot  cottoD,  laidat 
$4,250,  shipped  in  January,  1866,  at  Cincinnati,  by  the  plajntiSs,  on 
tbe  delendant's  line,  for  Allegheny  City,  Pennsylvania.  Tbe  cotton 
was  put  on  an  express  train  at  Cincinnati,  which,  when  it  reacbed 
Xenid,  Ohio,  at  about  8  o'clock  P.  M.,  was  shilted  onto  a  side-tracL 
While  there,  in  some  way,  tbe  cotton  took  fire,  and  was  consumed.  The 
bill  of  lading  contained  several  exemptions  Irom  losses,  and  the  petition 
alleged  that  this  loss  was  not  among  them,  but  was  caused  by  Ihe  negli- 
gence and  improper  conduct  ol  the  defendant. 

The  defendant  (Jenied  that  the  loss  was  nat  among  these  exemp- 
tions ol   tbe  bill  of  lading,  and  also  all  negligence  or  improper  condnct. 

On  the  trial  it  appeared  that  the  cotton  was  lei  t  in  the  cars,  on  tbe 
side-track,  at  Xenia,  some  tour  or  five  hundred  yards  from  the  depot, 
for  the  purpose  of  allowing  a  train  ol  live  stock,  which  had  the  prefer- 
ence, to  go  lorward,  and  that  no  cause  could  be.  with  ceitaioty, 
assigned  lor  the  fire.  It  was  in  evidence  that  the  defendant  bad  a 
watchman,  who  was  en;;aged.  together  with  other  duties,  in  taking  care 
ol  the  fires  at  tbe  depot.  About  midnight,  as  he  was  standing  ata 
switch,  tbe  engineer  of  a  train  he  was  letting  pass  by,  intormed  him  that 
tbe  cotton  was  on  tire.  He  bad  examined  the  cotton  cars  about  half  ao 
hour  betore,  and  tound  no  appearance  of  fire.  He,  with  others, 
attempted,  without  success,  with  axes  and  buckets  of  water,  to  put  ont 
the  fire,  and  the  alarm  was  given  to  the  tire  companies  of  Xenia.  I> 
was  shown  by  the  evidence  that  the  railroad  employes  and  the  Gie 
department  were  not  on  good  terms;  that  all  the  engines  but  one  turned 
back  without  coming  to  the  fire,  and  that  one.  at  first,  was  without 
hose.  In  addition  to  this,  it  was  a  very  cold  night,  and  great  difficulty 
was  experienced  in  obtaining  water,  and  the  result  was  the  loss  o)  the 
greater  part  ol  the  cotton,  some  by  being  burned  in  the  cars,  and  a 
•The  court  liel.1  in  United  States  Eitpresa  Co.  y.  Bachtnan.  2  C.  S.  C 267, lli»tiB 
so  Air  aa  this  case  fails  to  conform  on  the  points  of  negligence  and  burden  of  proof 
to  Graham  v,  Davis,  4  Ohio  St.  371.  it  is  iiicorrect 


SDPBRIOR  COUaT. 


Childs  V.  Railway  Co. 


large  portioa  destroyed  by  another  train  passing  the  spot,  alter  it  hac 
been  saved  from  the  bnrniuj;  freight  cais.  It  was  in  evidence  that  il 
was  a  matter  ot  convenience  to  the  railroad  compaay  to  take  the  cottot 
to  Xeaia,  where  trains  were  made  up,  in  addition  to  the  regular  trains, 
which  were  altei;ed  to  be  insutGcient  to  do  the  whole  business  of  th< 
road,  rather  than  to  allow  it  to  remain  in  the  depot  at  Cincinnati. 

These  facts  were  the  substance  ot  the  finding  ol  the  judge  at  special 
term,  before  whom  it  was  tried  on  submission,  and  thereon  he  tetiderec 
judgment  against  the  railroad  company  for  the  value  ot  the  cottor 
rolled  out  of  the  cars  and  afterward  destroyed  by  the  negligence  ot  th< 
delendant,  computing  it  at  one-third  the  whole  value,  and  Judgment  jt 
favor  of  the  defendant  for  the  remainder.  To  this  judgment  the  plain- 
tiffs took  exception,  and  the  case  came  up  on  error  to  the  general  term 

Hoadly  &  Johnson,  for  plaintitts. 

Matthews  &  Ramsey,  contra. 
Hagans,  J. 

We  have  no  disposition  to  disturb  the  conclusions  of  fact  arrivec 
at  by  the  judge  at  special  term. 

In  looking  into  the  bill  of  lading  we  find  several  special  contract: 
as  to  exemption  Irom  liability  trom  loss,  all  ol  which  it  is  admitted  an 
within  the  cases  found  in  our  Supreme  Court  reports.  Davidson  v 
Graham.  2  Ohio  St.  l3l ;  Graham  v.  Davis,  4  Ohio  St.  362. 

It  is  not,  we  think,  seriously  contended  that  there  remains  any 
thing  in  the  case  but  the  question  of  negligence.  The  plaintitls  allegi 
negligence  in  the  petition.  They  might  have  been  content  to  aver  th< 
receipt  and  non-delivery  of  the  goods  according  to  the  contract,  thui 
leaving  to  the  delendant  the  burden  of  pleading  and  proving  due  can 
and  no  loss  within  the  contract  as  an  excuse  for  the  non- performance  o 
its  requirements.  If  the  pleadings  presented  themselves  thus,  1her< 
could  t>e  no  question  about  the  burden  of  proof.  As  they  stand,  how 
ever,  it  is  claimed  that,  from  the  Irame  of  the  pleadings  ol  the  plaintiffs 
they  have  assumed  the  burden  of  proof,  and  that  they  must  make  ou 
their  case  by  the  preponderance  of  testimony. 

The  plaintiffs  could  not  have  recovered  except  on  the  contract 
which  contains  these  stipulations  ol  exemption  from  liability.  Supposi 
the  plaintiffs  had  declared  on  the  non-delivery  of  the  goods,  and  tbi 
defendants  had  answered  that  the  loss  was  within  one  of  the  exception: 
of  the  bill  ot  lading.  Then  the  plaintifTs,  unless  they  contested  thi 
averment  of  the  answer,  would  have  replied  substantially  in  the  allega 
tions  ol  the  petition.  And  this,  it  seems  to  us,  would  have  thrown  thi 
burden  of  proot  upon  thtm.  In  Railroad  Co.  v.  Reeves,  77  U.  S.  (H 
Wall,)  17t),  where  the  common  carrier  showed  the  loss  was  from  the  vi 
major,  it  was  held  that  be  was  excused  without  proving  afiSrmativel] 
that  he  was  guilty  ol  no  negligence,  and  the  proof  of  negligence,  \ 
asserted  to  exist,  rests  on  the  other  party.  "What  is  to  make  hin 
liable?"  asks  the  court,  in  that  case,  after  proof  of  \osa  by  vis  major 
"No  question  of  his  negligence  arises,  unless  it  is  made  by  the  othe 
party.  II,  after  he  has  excused  himsell,  by  showing  the  presence  ot  th 
overpowering  cause,  it  is  charged  that  his  negligence  contributed  to  Ihi 
loss,  the  prool  of  this  must  come  Irom  those  who  assert  or  rely  on  it.' 
It  the  plaintitls  had  gone  to  trial  on  the  averments  of  the  suppose* 
answer,  then   the   burden   of   prool    would   clearly   have   been   on   tb 
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mdant.  That  was  so  held  in  Davidson  v.  Gtaham,  sufira.  Now,  we 
ik  the  burden  of  proot  was  on  the  plaintiff,  and,  in  looking  into  the 
imony,  we  are  not  prepared  to  say  the  judge  below  erred  in  his  find- 
It  was  not  enough  to  presume  that  the  cotton  took  fire  Irom  some 
ligeace,  such  as  a  spark  from  a  passing  locomotive  falling  on  it 
)Ugh  an  opening  in  the  car,  which  is  the  theory, of  the  plaintiffs, 
hout  some  satisfactory  proof  on  the  subject  Non  constat  but  that  it  may 
'e  been  by  spontaneous  combustion,  which  no  human  caie  could  guaid 
inst,  and  which  the  tightest  cars  could  not  prevent.  There  was  no 
of  on  the  subject  whatever.  It  was  claimed  that  there  ^^s  a 
:viation,"  so  to  speak,  in  delaying  the  cars  on  the  side-tracks:  bot 
I  is  loo  remote.  Causa  proxima  /ion  remola  spectalur  is  a  maxim 
Ich  applies  to  this  as  to  other  contracts.  Morrison  v.  Davis,  20  Pa. 
171;  Denny  v.  Railroad  Co.,  79  Mass.  tl3  Gray)  481. 

The  mere  presumption  ol  negligence  where  a  loss  has  occurred, 
ich  is  rebutted  by  testimony,  such  as  we  hnd  in  this  case,  is  not 
rag  enough  to  authorize  a  recovery.  Nor  do  we  think  there  is 
icient  evidence  to  warrant  the  statement  that  the  defendant  ought  to 
e  refused  taking  the  cotton  on  the  ground  of  insufficiency  of  trans- 
tation;  nor  that  the  defendant  is  liable  because  the  loss  occurred 
ile  the  cotton  was  not  in  transit,  according  to  sn  exception  of  such 
>5s  in  the  bill  of  lading. 

The  judgment  will  be  affirmed. 


|c  LIFE  IHSDRANCE—PREMUJM— DEDUCTION. 

[In  Geaeral  Term,  October,  1871.] 
Theresa  Hesterbkkg  v.  Equitable  Life  Ins.  Co, 

oHcy  of  lite  insurance  contained  in  the  premium  cIsDse  the  words  "ia  coa- 
sideracion  of  the  qunrlerly  premium  of  f30.24.  to  be  paid  on  ot  before  the  2Sth 
day  of  November,  February,  May,  and  August,"  and  iu  the  payment  clatue, 
"  the  balance  of  the  year's  premium,  if  any,  beiuj;  first  deducted:"  Held,  that 
the  contract  waa  for  a  yearly  premium  in  quarterly  installments,  and  the 
death  occurring  subsequent  to  the  August  payment,  a  deduction  of  the  snbM- 
quent  November,  February,  and  May  installments  should  be  allowed. 

Reserved  to  general  term. 

Stallo  &  Kittredge,  lor  plaintiff. 

Sage  &  Hinkle,  contra. 
CANS,   J. 

This  is  an  action  on  a  policy  of  life  insurance  for  $2,000,  dated 
gust  31,  186B;  and  the  only  dispute  is  as  to  the  amount  of  the 
[jvery.  The  question  arises  on  the  following  clauses  of  the  policy: 
1  consideration  *  *  *  ot  the  sum  of  30  24-100  dollars,  to  tfaem 
[J  by  *  *  *  Theresa  Hesterberg,  wife  ot  Henry  Hesterberg,  and 
the  quarterly  premiun  of  SO  2^-100  dollars  to  be  paid  on  or  Ijefore  the 
rnty-eighth  days  of  November,  February,  May,  and  August  in  every 
r  during  the  continuance  of  this  policy,  do  assure  the  life  ot  the  said 
nry  Hesterberg  *  *  *  in  the  amount  of  two  thousand  dollars, 
And  the  said  society  do  agree  to  pay  the  amount  of  said  assurance 
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*  *  *  in  sixty  days  after  due  notice  and  proof  ot  the  death,  during 
the  continuance  of  this  policy,  of  the  said  person  whose  lile  is  hereby 
assured  as  above,  the  balance  of  the  yearns  premium^  if  any^  being  first 
deducted  therefrom .  *  * 

'the  quarterly  premium,  due  Auj^ust  28,  18t)9,  was  paid,  and  on 
November  10,  18(59,  Hesterberg  died. 

The  court  tound  that  the  defendant  was  not  entitled  to  deduct  the 
premiums  due  November  28.  1869,  February  28,  1870,  and  May  28, 
1870,  and  rendered  judgment  for  the  balance.  Motion  lor  a  new  trial 
was  made,  and  reserved  for  hearing  to  this  court. 

The  plaintifi  claims  that  the  quarterly  premium  o^'  August  28,  1869, 
being  paid  in  advance,  nothing  was  due  the  company,  and  she  was 
entitled  to  recover  the  full  amount  of  the  policy.  The  defendant  claims 
that  the  year's  premium  unpaid,  amounting  to  $90.72,  must,  under  the 
terms  of  che  policy,  be  /deducted;  and  this  is  the  question  to  be 
determined. 

It  is  very  evident  that  the  quarter's  premium  due  November  28, 
1869,  was  not  payable  until  after  the  assured  deceased.  We  think, 
however,  that  the  very  evident  purpose  of  the  contract  was  to  assure  the 
deceased  for  a  yearly  premium  to  be  paid  in  quarterly  installments. 
Debitum  m  prtssenti,  solvendum  in  futuro.  As  we  think  this  to  be  so, 
all  difficulty  in  construing  the  contract  disappears. 

The  motion  for  new  trial  will  be  granted;  and  judgment  may  be 
taken  here,  according  to  our  opinion. 


COURTS— NEW  TRIAL— PETITION  IN  ERROR.         >  ^^-^^ 
[In  General  Term,  October,  1871.] 
S.  F.  M1LI.ER  V.  B.  F.  SIMMS  ET  AL. 

1.  The  granting  of  a  motion  for  a  new  trial,  made  at  the  term  of  the  trial,  within 

the  time  prescribed  by  the  rules,  is  within  the  discretion  of  the  court,  and 
ordinarily  will  not  be  reversed  on  |>etition  in  error. 

2.  An  order  dismissing  the  case  without  prejudice,  after  the  new   trial  granted, 

will  not  be  reviewed  on  a  petition  in  error  unless  there  is  a  bill  of  exceptions 
showing  the  evidence  before  the  court  upon  which  it  acted. 

Dickson  &  Murdock,  for  plaintiff  in  error. 
Scarborough  &  Williams,  lor  delendants  in  error. 

■ 

Taft,  J. 

It  appears  from  the  papers  in  this  case,  which  have  been  submitted 
without  oral  argument,  that  Simms  had  obtained  a  judgment  against 
Miller,  in  Louisiana,  in  1860-61,  when  it  was  dangerous  for  some  people 
to  appear  in  the  courts  ot  that  state  to  defend  actions;  when  the  ordi- 
nance ol  secession  had  been  voted.  Miller  had  not  dared  to  make  his 
defense,  as  he  alleges,  and  the  judgment  was  rendered  against  him.  He 
set  up  his  case  in  his  answer  in  this  court  at  special  term,  and  the  court 
rendered  a  judgment  in  his  favor.  Simms  applied  for  a  new  trial  on 
grounds  stated,  which  seemed  to  the  judge  at  special  term  sufficient  to 
induce  the  opening  ol  the  judgment. 
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The  judgmeot  against  Simms,  tberelore,  was  set  aside;  but 
judge  immediately  dismissed  his  petitiun  without  prejudice. 

Tlie  plaintiff  in  error  is  not  content  to  let  theplaintjfi  in  theorij 
suit  escape,  and  be,  Iberefore,  complains  that  a  new  trial  was  siai 
and  that  the  plaintiff's  petition  was  dismissed.  He  prefers  to  bold 
in  this  forum,  chosen  by  the  plaintiff  himself. 

We  are  not  accustomed  lo  reverse  the  order  of  a  judge  granli 
new  trial  on  a  motion  made  at  the  term  when  the  trial  was  bad 
within  the  rules  of  the  court  The  granting  of  a  new  trial  is  s 
within  the  discretion  ot  the  judge,  in  such  cases,  that  it  is  not  ordia 
a  subject  for  proceeding  in  error. 

As  to  the  permitting  the  plaintiff  to  go  out  of  court  wit 
prejudice,  there  is  no  bill  of  exceptions  showing  the  evidence  w 
bad  been  exhibited  to  the  court,  and  we  do  not  feel  called  upoutore 
the  action  of  the  judge  in'  the  case. 

We  have  no  evidence  befoie  us  to  enable  us  to  determine  tIu 
the  defendant,  Milter,  was  entitled  to  an  injunction  against  Simn 
prevent  him  from  using  bis  Louisiana  judgment.  The  judge  made 
pay  all  the  costs  and  let  him  go.  We  have  no  means  of  saying 
that  was  not  right. 


>  c^i^-         MORTGAGES— NOTES— INTEREST— CONTRACT. 

[In  General  Term.  October,  1871.) 

*  James  McGrhgor,  Admr.,  v.  Muellsr  &  GogrbVe  kt  al 

On  March  13,  1850,  A  mortgaged  to  B  real  esl ate  to  secure  five  promissorf  i 
amounting  to  ^12,U00  and  interest,  and  sold  to  C  the  said  real  kUU 
asamned  the  said  notes  as  psrt  payment  of  the  purchase  moaej.  On  tlic  Z 
September,  1855,  alter  the  last  note  had  fallea  due,  and  while  the  ten  p« 
interest  law  was  in  force,  C  entered  into  an  agreement  with  B,  to  which  j 
also  a  party,  to  pay  ten  per  cent,  interest  for  one  yearon  the  amoaul,  prii 
and  interest,  dne  at  the  time  when  the  last  note  tell  due,  viz:  IstSeptci 
1S55,  in  consideration  of  lorbearance  on  the  part  of  B,  in  collecting!  ^'^ 
«ud  in  foreclosure  of  said  mortgage,  and  also  in  consideration  of  tbeeiu: 
of  the  payment  of  said  notes  and  interest  to  the  1st  day  of  September, 
C,  continued  to  pay  ten  tier  cent,  interest  to  March,  1668.  The  tea  per 
law  was  repealed  April  1,  1859  :  /Je/d,  

(1)  That  this  was  an  agreement  for  /orbearance   generally,  for  which  Ci^ 

pay  ten   per  cent,  interest,   and  that  the  time  for  which  ten  per  cent  is 
paid  is  not  limited  in  the  contract  to  one  year  ouly:     //e/d,  also, 

(2)  That  the  excess  of  four  per  cent,  can  not  be  charged  as  a  lien  on  the  reil  ( 

under  the  mortgage;  but  a  personal  judgment  against  C,  for  this  excess 
be  taken  in  this  case,  according  to  the  prayer  in  the  petition. 

(3)  Neither  oral  declarations  nor  written  receipts  o(  the  payment  of  inlero 
-'  —  ----'-•-  'o  aid  in  the  construction  of  a  written  contract  for  the  paym* 


Hoadly  &  Johnson  and  J.  H.  Clemmer,  lor  plaintifl. 

Sialic  &  Kittredge,  for  defendants. 
Hagans,  J. 

Francis  Fortman  being  the  owner  of  lot  No.  17,  in  Symmessub 
aion.  in  Cincinnati,  on  March  13,  1850,  mortgaged  the  same  to  ffil 

•Judgment  reversed,  28  Ohio  St.  276. 
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Dunlap  to  secure  the  payment  ot  (12,000,  as  evidenced  by  five  promis- 
sory notes,  the  last  one  ol  which  lell  due  September  1,  1855.  Fort  man 
sold  and  conveyed  this  property  to  Mueller  &  Gogreve.  who  assumed 
the  payment  ot  the  mortgage  as  part  consideration  of  their  purchase. 
On  September  27,  1855,  the  parties  entered  into  the  following  agreement: 
*  I  Whereas,  by  settlement  of  notes  given  by  F.  Portman,  dated 
March  18,  1850,  for  $3,000  payable  three,  tour,  and  five  years  alter  date, 
with  interest  on  each  from  September  1,  1850  (except  the  interest  on  the 
two  first  notes  for  the  year  ending  September  1,  1855,  having  been  paid); 
and  whereas,  said  Fortman  having  sola  and  conveyed  certain  real  estate 
described  in  the  mortgage  deed  Jrom  Fortman  to  William  Dunlap,. 
recorded  September  3,  1850,  in  book  No.  157,  page  437,  of  the  records 
of  Hamilton  county,  securing  the  payment  of  said  notes  and  interest, 
to  Mueller  &  Gogreve,  who,  as  part  of  the  consideration  for  said  prop- 
erty, assumed  to  pay  said  notes  and  interest.  And  whereas,  said  Fort- 
man, and  Mueller  &  Gogreve,  the  purchasers,  lor  lorbearance  of  suit  on 
said  notes  aforesaid,  amounting,  principal  and  interest,  to  September  1, 
1855,  to  $11,340,  alter  allowing  all  credits  on  same.  Now,  in  considera- 
tion of  forbearance  on  collecting  said  notes  aloresaid  Irom  said  Fortman; 
or  foreclosing  said  mortgage  against  said  Portman  and  Mueller  & 
Gogreve,  said  Mueller  &  Gogreve  agree  to  pay  to  William  Dunlap  ten 
per  cent,  interest  on  the  amount  due  on  said  notes  aforesaid,  amount* 
ing  to  $11,340,  including  principal  and  interest,  lor  one  year  from  the 
first  day  ol  September,  1855,  payable  semi-annually,  by  the  notes  of 
said  Mueller  &  Gogreve — one  for  8567,  payable  in  six  months  from 
September  1,  1855,  and  one  for  \  5t)7,  payable  in  twelve  months  trom 
September  1,  1855 — which,  when  paid,  will  leave  due  on  said  three  notes 
of  (3,000,  including  interest  due  on  same  on  settlement  as  aloresaid,  to 
September  1,  1855,  the  sum  ol  811,340,  which  interest  notes  aforesaid^ 
when  paid,  will  settle  the  interest  on  the  amount  due  as  aforesaid,  from 
September  1,  1855,  to  September  1,  1856,  lo  which  time  said  notes  and 
mortgage  are  extended,  provided  the  interest  note  payable  in  six  mouths 
shall  be  paid,  leaving  due,  in  case  both  of  said  interest  notes  shall  be 
paid  on  September  1,  1856,  on  said  notes,  principal  and  interest,  the 
sum  of  $11,340,  and  no  more.  Said  Fortman,  on  bis  part,  agrees  to  said 
lorbearance  and  extension  of  payment  aforesaid. 

** Given  under  our  hands,   this  27th  day  of  September,  1855. 

**F.   Fortman. 
**Wm.  Duni^ap, 
"muellbr  &  gogrevb. 
**Attest:  A.  N.  RiDDLB.*'   . 

The  interest  notes  mentioned  in  the  agreement  were  paid,  and 
Mueller  &  Gogreve  continued  to  pay  what  was  evidently  intended  to  be 
interest,  at  the  rate  of  ten  per  cent.,  up  to  March,  18t)8,  together  with 
some  payments  which  must  be  applied  to  the  reduction  of  the  principal. 
So  that  when  suit  was  brought  to  Joreclose  the  mortgage  (the  petition 
setting  up  the  agreement  also)  the  plaintifl  demanded  judgment  ior 
$10,505.28,  and  interest  Irom  April  22,  1869;  and  by  an  amended 
petition,  tor  $10,884.75,  and  interest  from  April  13,  1869.  at  ten  per 
cent.  There  is  attached  to  the  bill  of  exceptions  a  statement  made  by 
A.  N.  Riddle,  Esq.,  then  acting  as  attorney  lor  the  plaintifl,  dated 
December  30,  1869,  which  he  says  is  based  upon  the  case  ot  Samyn  v. 
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Phillips,  15  Ohio  St.  218,  ahowiog  a  balance  due  of  t5,til8.48,  do 
ing  the  excess  of  interest  paid  over  six  per  cent,  from  the  princ 
alter  the  repeal  of  the  ten  per  cent,  law,  April  1,  1859.  Someoral 
dence  was  also  introduced  and  objected  to,  detailing  interviews  bet' 
the  plaintiff  and  Mueller  &  Gogreve,  relating  to  the  paymeot  of  intt 

On  this  state  ot  facts,  the  judge  at  special  term  tound  that  the  p 
tiff  was  entitled  to  recover  $11,340,  with  interest  from  Scptembi 
1856,  at  tet)  per  cent,  per  annum,  and  tbat  defendants  were  entitli 
a  cr^it  for  all  sums  paid  on  account  of  interest  and  to  the  extent 
these  payments  exceeded  interest  at  ten  per  cent.,  on  the  said  prio' 
ol  $11,340,  and  ordered  sale.  A  motion  for  new  trial  was  made 
reserved  to  this  court. 

The  defendants  claim  tbat  the  findings  are  erroneou!',  and 
interest  at  the  rate  of  six  per  cent,  should  only  be  allowed  ftom 
tember  13,  1856;  and,  calculating  the  amount  in  this  way,  tbat 
owe  only  about  $2,500.  As  has  been  said,  the  evidence  shows  tha: 
purpose  ot  the  delendants  was  to  pay  ten  per  cent,  on  the  principal  i 
and  they  did  so  up  lo  1868.  The  case  shows  a  strong  equity  tha 
should  consider  that  the  contract.  But  the  parties  must  stand  npoi 
strict  construction  ot  tl:e  written  agreement  made,  because  to  all 
recovery  of  more  than  six  per  cent,  interest,  unless  according  to  wr 
Stipulation,  is  against  tUe  policy  of  the  law.  The  oral  evidepci 
well  as  the  receipts  of  Dunlap  for  interest,  were,  on  this  view,  impro| 
admitted  by  the  judge  below.  'This  would  be  sufficient  gronnc 
granting  the  motion  lor  new  trial  il  the  defendants  i.re  prejudiced  tl 
by,  which  they  are  not,  it  upon  the  construction  of  the  contract 
judge  below  was  right. 

Section  1  of  the  act  of  March  14,  1850,  [2  Curwen  1569.  repea: 
Curwen  3181]  provides:  "Tbat  the  parties  to  any  bond,  bill,  promi: 
note,  or  other  instrument  of  writing  for  the  payment  or  forbearaiK 
money,  may  stipulate  therein  for  interest  receivable  upon  the  am 
of  such  bond,  bill,  note,  or  Other  instrument,  at  any  rate  not  eicee 
ten  per  centum  yearly."     *    *     * 

Section  2.  "That  upon  all  judgments  or  decrees  rendered  upon 
bond,  bill,  promissory  note  or  other  instrument  aforesaid,  interest  '■ 
be  computed  till  payment  at  the  rite  specified  in  such  bond.  bill,  i 
or  other  instrument,  not  exceeding  ten  per  cent.,  as  aloresaid."    *  ' 

It  is  conceded  that  if  the  judge  was  not  right  in  his  view  oi 
contract,  and  il  the  evidence  showed,  as  we  think  j,t  did,  that  pafn 
of  interest  at  the  rate  of  ten  per  cent.,  prior  lo  the  repeal  ol  this 
were  voluntarily  made  as  such,  then  the  deiendants  were  eolitlcd 
deduction  of  the  excess  over  six  per  cent,  from  the  principal  after 
time  only.  In  this  view,  oral  evidence,  as  to  payments  and  the  rccc 
was  rightly  received.  Samyn  v.  Phillips,  15  Ohio  St.  218.  That  » 
case  of  foreclosure  ot  a  mortgage,  where  the  notes  on  their  face  did 
stipulate  for  the  payment  of  ten  per  cent,  interest  after  due,  though 
fact  was  that  the  loan  was  at  ten  per  cent.,  and  interest  notes  i 
given  for  it  and  secured  by  mortgage,  and  the  mortgage  itself  slat" 
was  a  ten  per  cent,  debt,  and  payments  were  made  on  the  print 
after  it  was  due  at  that  rate;  yet  the  Supreme  Court  held  that  the  ac 
was  upon  the  notes;  that  the  notes  constituted  the  contract;  tbat 
mortgage  was  only  an  incident  to  the  debt;  and  that  inasmuch  a: 
contract  contained  no  stipulation  to  pay  ten  per  cent,  interest,  t 
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coold  be  no  recovery  for  the  excess  ol   interest  over  six  per  cent,  exc 
while  the  ten  per  cent,  law  was  in  force.     This  exception  was  upon 
ground  that  the  parties  might  do  what  they  could  legally  bind  th< 
selves  to  do. 

-It  is  claimed  by  the  plaintiK  that  this  is  substantially  a  contr 
for  forbearance  generally.  On  the  otbet  hand,  the  defendants  claim  t 
it  is  a  contract  tor  lorbearance  one  year  in  consideration  of  the  paynn 
of  ten  per  cent,  interest  for  one  year;  that  the  contract  was  executed 
taking  notes  for  this  interest,  and  the  notes  have  been  paid;  and  t 
there  the  matter  ended,  and  the  debt  no  longer,  so  far  as  the  contract 
coacemed,  bore  a  greater  rate  of  interest  than  six  per  cent.  Stress  ^ 
laid,  in  argument,  upon  the  frequent  recurrence  of  the  word  "notes' 
the  agreement  in  connection  with  the  stipulations  relating  to  the  inter 
as  lending  help  in  the  construction  of  the  contract  in  tnis  respect. 

It  was  also  argued,  that  if  one  should    give  a.  .note  payable  in 
years,  with  interest   at  ten  per  cent,  for  one  year,  that  it  was  ^ood 
just  what  it  expressed   only,   aiid    recovery   could  be  had   lor  no  m< 
That  may  be  so. 

What,  then,  was  the  contract  between  the  parties?  The  fair  read 
of  the  whole  instrument,  taking  it  by  the  Jour  corners,  as  is  said,  is  t 
in  consideration  oi  forbearance  for  one  year  the  defendabts  agreed  to  | 
interest  on  the  principal  debt  at  the  rate  ol  ten  per  cent,  tor  one  yi 
The  giving  of  notes  for  the  interest  can  make  no  substantial  diffeie 
Id  the  construction  of  the  contract.  They  were  merely  evidence  df* 
the  contract  that  it  contained  such  au  agreement,  and  the  notes  n 
merely  for  convenience.  It  was  a  very  diSerent  contract  than 
supposed  five  year  note.  It  was  rather  as  if  a  note  was  given  for  one  y< 
with  interest  at  ten  per  cent,  for  one  year,  or  "per  annum"  literally, 
usually  written.  It  is  not  doubted  that  upon  such  a  note  judgment  co 
be  had  tor  interest  ai  ten  per  cent,  after  due,  under  Sec.  2  ot  the 
referred  to.  At  one  time  it  was  held  otherwise  in  this  court,  but  i 
the  statement  made  is  undoubtedly  the  law.  We  think  this  was 
agreement  lor  lorbearnce  not  for  one  year  only,  but  generally,  tor  wt 
the  defendants  agreed  to  pay  ten  per  cent,  interest;  for  the  time 
which  that  rale  is  to  be  paid,  is  not  limited  in  the  contract  to  one  5 
only,  and  is,  therelore,  within  Sec.  1  ol  tne  act,  and  judgment  sboulc 
rendered  on  it  accordng  to  Sec.  2. 

But  should  there  be  an  order  for  sale  under  the. mortgage  for 
amount  found  due,  according  to  our  views  ot  the  agreement?  ' 
mortgage  does  not  secure  the  performance  of  the  agreement,  but  of 
notes  named  in  it.  Nothing  was  said  in  the  argume'nt  on  this  snb| 
as  the  defendants  are  abundantly  responsible.  This  quesition  sta 
upon  entirely  diUerent  grounds.  The  agreement  is  incorporated  in 
petition,  and  judgment  and  order  lor  sale  is  asked  for  the  amount  to 
10  be  due  under  il.  The  agreement  is  to  lorbear  foreclosing  the  m 
gage,  and  it  is  the  notes  and  mortgage  the  payment  ot  which  is  extent 
The  contract  contains  no  assumption  ol  the  debt,  but  merely  rec 
that  Mueller  &  Gogreve  bad  assumed  it  in  their  purchase,  and  it  t 
bore  but  six  per  cent,  interest. 

There  i^  nothing  in  the  contract,  or  in  the  conduct  of  the  part 
that  authorizes  us  to  charge  the  excess  ol  lour  per  cent,  as  a  lien  on 
real  estate. 
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ifl  asks  a  personal  judgment  against  the  defendants  in 

prayer  tor  an  order  lor  sale. 

:  a  new   trial   overruled,  and  judgment   may   be  taken 


iSUMPTION  OF  DEATH— ESTATE— TITLE. 

[lo  General  Term,  October,  1871.] 
Mayhdgh  v.  Rosenthal. 

1  owned  a  bouse  and  lot  in  Cincinnati,  Janaary  1,  1866.  when  he 
ind  children  in  Cincinnati,  and  departed  from  the  state  of  Ohio, 
heard  of  from  February  16,  185Q,  to  October  15,  1868,  when  he 
ic.  On  the  8th  day  of  February,  1867,  when  he  had  been  abwnt 
of  for  eight  years,  his  wife  gud  children  conveyed  the  house  and 
lati  in  exchange  for  a  farm  in  the  country  :  He/d, 
^ayhugh  to  recover  the  house  and  lot,  that  although  his  absence, 
1,  for  more  than  seven  years  was  a  ground  for  presuming  his 
>t  presumption  was  only  prima  facie  evidence  of  his  death,  and 
by  his  return,  and   that  the  deed  of  bis  wife  and  children  wu 

umption  arising  from  the  seven  years'  absence,  unheard  of,  the 
late  might  have  granted  letters  of  administration  of  Mayhugh's 
lered  a  sale  of  his  real  property  as  of  a  deceased  person,  bat  his 
t  be  affected  witbout  legal  proceedings. 

ig,  on  wliich  the  judgment  of  the  court  below  was 
5  tollows,  viz: 

>eo.  W.  Mayhugh,  the  plaintiff  in  case  No.  24,037,  was 
ee  simple  of  the  premises  in  question  at  the  date  ot  his 
the  stale  of  Ohio,  prior  to  January  1,  1856,  and  at  the 
ceptjon  ot  the  last  information  from  him.  prior  to  bis 
n,  which  last  information  was  received  at  a  date  not  later 

15,  1859;  that  said  Geo.  W.  Mayhugh  never  made  any 
said  premises  subsequent  thereto. 

tie  delendants  in  No.  24,0X1,  Clarissa  A.  Mayhugh,  Benj. 
nd  Chaa.  Mayhugh,  on  or  about  February  8, 1867,  united 
iveyance  of  said  properly  to  Jno,  C.  Robiuson,  plaintiff, 
ed  by  counsel,  who  represented  both  parties,  described 
lers  thereol,  the  said  Clarissa  A.  Mayhugh  as  the  widow, 
min  and  Charles  as  the  heirs  at  law  ot  said  Geo.  W. 
Clarissa  A.  Mayhugh  stated  to  the  plaintiff.  Robinson, 
isband  had  been  absent  from  the  stale  of  Ohio  more  than 
unheard  ol  more  than  seven  years,  and  that  be  was  dead 
id  him  to  be  dead.  Relying  up3n  these  statements,  said 
lased  the  properly  Irom   said    Clarissa,   Benjamin,  and 

a  deed  with  covenants  of  seizin  and  general  warranty- 
.obinson  took  said  property  at  the  estimated  value  ot 
d  therefor  as  follows:  Conveyance  to  said  Clarissa  A. 
lie  request  of  said  Benjamin  and  Charles,  the  premiMS 
e  petition,  situated  in  Colerain  township,  subject  to  a 
1,600.  and  paying  to  her  in  cash  11,600,  said  Clarissa 


SUPERIOR  COURT. 


Maj'hugh  V.  Rosentha]. 


ireeing  to  pay  said  mortgage  ol  $4,600.  She  bought  personal  property 
Dm  RobinsoD  and  paid  S^O  out  ol  the  91,600. 

4.  Said  Robinson  expended  $460  in  necessary  and  lasting  improve- 
Hits  upon  said  Richmond  street  property,  and  sold  the  same  to  S. 
>senlbal  for  $6,400,  who  was  put  into  possession  on  or  about  the 
day  of ,  1867,  and  has  been  in  possession  ever  since. 

5.  Said  Richmond  street  premises  were  worth  a  rental  ol  $450 
rannunr. 

6.  On  or  about  October  15.  186i*,  Geo.  W.  Mayhugh  returned  to 
liio,  and  subsequently  instituted  suit  24,037.  He  was  ignorant  of 
CEale  until  his  return. 

7.  Said  Geo.  W,  Mayhugh  lelt  no  other  property  id  the  hands  ol 
s  wile  than  the  premises  in  question,  and  made  no  other  provision 
r  her  support  or  that  of  his  children,  who  were,  at  the  time  of  his 
parture,  aged  respectively  ten  and  twelve,  excepting  some  remittances, 
e  last  of  which  was  in  a  letter  dated  at  Maysville,  January  15,  1859, 
4  postmarked  February  12,  1^59. 

Since  the  return  of  said  Mayhugh  he  has  not  lived  or  cohabited 
ilta  bis  wife,  nor  visited  her.  He  has  done  or  suGcred  no  act  ratify- 
g  the  sate  ol  the  lot  on  Richmond  street,  nor  taken  the  possession  ot 
id  property  in  Colerain  township,  nor  done  or  suSered  any  act  ratity- 
;  the  possession  ol  bis  wile  and  children  of  said  property.  No  part 
Ihe  proceeds  of  the  sale  ot  the  Richmond  street  property  has  been 
:»ived  by  him.  Upon  this  agreed  statement  of  facts,  the  court  at 
ecial  term  rendered  a  Judgment  lor  delendant  and  dismissed  the  peli- 
in,  to  reverse  which  judgment  this  petition  in  error  was  filed. 

C.  D.  Coffin,  for  Mayhugh. 

McGulley,  Morrill  &  Strunk,  for  Rosenthal. 

Matlhews,  Ramsey  &  Matthews,  lor  Robinson. 

IFT.  J. 

The  main  question  to  be  considered  on  this  hnding  is,  whether 
M.  W.  Mayhugh,  by  seven  years'  absence  unheard  of,  lost  the  control 

his  real  estate  in  Cincinnati,  so  that  his  wife  and  children  could 
11  and  transfer  it  without  the  interposition  ot  a  court.  Such  an 
sence  was  prima  facie  evidence  of  his  death.  Greenleal's  Ev.,  Sees. 
,  41.     Acting  upon  that  evidence,  the   wife  and  children  undertook 

convey  the  title  ot  his  real  estate;  and  relying  upon  that  evidence, 
■binson  took  their  deed,  and  paid  a  consideration  tor  it  by  the  transfer 
them  of  a  farm.  If  the  children  and  the  wile  had  applied  to  the  pro- 
le court  for  letters  of  administration  they  would  have  been  granted, 
d  an  order  of  sale  made  on  the  application  ot  the  administtator  would 
ve  been  valid  by  the  judgment  ol  the  court,  and  would  probably  have 
CO  conclusive  as  to  the  liile  conveyed.  Newman  v.  Jenkins,  27  Mass. 
a  Pick.)  515,  516. 

But,  without  any  action  ol  the  court,  it  seems  to  a  majority  of  the 
art  that  the  title  remained  in  Mr.  Mayhugh,  and  could  not  be  taken 

conveyed  away  Irom  him  by  his  wife  or  his  children.  The  prima 
nV  evidence  of  his  death  disappeared  on  his  return  alive  to  his  home 

Cincinnati.  The  presumption  ol  death,  arising  from  seven  years' 
srnce  unheard  of,  is  not  absolute,  but  prima  facie  only.  We  find 
thing  in  the  text  books  or  in  the  reports  to  sustain  a  stronger  pre- 
tnption  than  that. 
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Our  attention  has  been  called  to  the  stalement  ol  a  case  which  ha 
recently  arisen  in  Massachusetts,  contained  in  an  opinion  of  Mr.  H.  N 
Sheldon,  published  in  the  October  number  of  the  American  Law  Regisie 
609,  where,  after  an  absence  of  the  husband,  unheard  of,  for  more  thai 
seven  years,  the  wile  married  again  and  lived  with  the  second  hust>an( 
until  he  died.  The  heirs  of  the  second  husband  and  the  widow  b; 
mutual  agreement  settled  the  estate,  assigning  to  her  a  portion  of  tbi 
property,  and  executing  deeds  mutually  to  each  other.  After  all  thi: 
the  first  husband  returned.  The  heirs  of  the  second  husband  sought  ti 
set  side  ihe  arrangement  they  had  made  with  the  widow,  on  the  grount 
that  she  was  not  the  legal  wife  ol  the  second  husband. 

Mr.  Sheldon  regards  tbe  arrangement  as  a  lair  compromise,  and  x 
snch  to  be  upheld.  Nor  docs  he  think  thai  the  court  would  considei 
the  validity  ot  the  marriage  after  the  decease  ol  the  parties  to  it.  Ttaii 
principle  bas  been  acted  upon  in  several  cat^es.  Campbell  v.  Corley,  2'. 
h.  J.  Mat.  Cas.  60;  Cropsey  v.  McKinney,  30  Barb.  47;  White  v.  Lowe 
1  Redf.  SuT.  376,  and  several  other  cases  to  the  same  eflect.  We  tfaini 
that  the  opinion  oF  Mr.  Sheldon,  as  expressed  in  the  article  relerred  lo 
would  be  found  to  be  correct  if  it  should  come  to  a  judicial  decision 
But  it  would  not  be  an  authority  in  this  case,  in  which  both  husbant 
and  wile  were  living,  and  in  which  there  is  not  the  leature  ol  a  compio 
mise  of  doubtful  rights. 

We  can  Und  no  prin::iple  or  precedent  on  which  to  sustain  ttx 
validity  ot  the  sale  and  transfer  of  the  real  property  of  Mayhugb  in  hi: 
lifetime,  without  his  consent  or  the  iute''p>osJtion  ol  a  court. 

The  plaintifl,  Mayhugh,  is  entitled  to  a  judgment  for  the  property 
subject,  however,  lo  the  right  ol  Robinson,  or  the  defendant,  Rosenthal 
to  the  benefit  of  the  Oi:cupying  claimants'  law,  in  regard  to  the  perma 
uent  improvements  which  have  been  put  upon  the  premises  by  Robinson 
or  Rosenthal. 

Robinson,  who  puichased  the  property,  and  paid  the  consideration, 
part]}'  in  money  and  partly  by  the  conveyance  of  a  farm,  bas  brongfat  s 
suit  against  the  sons  and  wife  of  Maybugh,  the  plaintiff,  and  against 
Mayhugh,  himself,  lor  relief  in  respect  to  the  (;on  si  deration  paid  by  him 
tor  the  property  in  question. 

As  the  last-mentioned  case  is  not  before  us.  we  can  not  oow  decide 
what  relief  can  be  granted  upon  his  petition. 

The  pendency  of  that  case,  however,  luinishes  no  reason  why  th< 
plaintiU  in  the  present  case  shonld  not  recover  bis  property.  On  tb< 
contrary,  the  final  judgment  in  this  case  will  lurnisb  a  basis  of  adjudi- 
cation in  that. 

Judgment  ^vill  be  entered  in  favor  of  the  plaintiff  as  already  indi- 
cated. 

Storer,  J..  disseJtUenie. 

These  actions,  by  consent  of  parties,  have  been  tried  upon  the  same 
evidence,  and  as  they  involve  a  common  principle,  they  shoold  be 
together  determined  upon  the  facts  submitted  to  the  court. 

The  testimony,  as  well  as  the  admissions  of  the  parties,  are  not  in 
conflict,  but,  on  the  contrary,  leave  us  in  no  doubt  ot  the  existence  of 
these  prominent  facts: 

First.  That  Maybugh  was  living  with  bis  wife  and  children  in 
Cincinnati  in  the  autumn  of  the  year  1856,  and  that   he  owned,  in  tee 
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siaiple,  a  dwelling  house  and  lot  of  the  value  of  (5,000,   whic 
occupied  as  the  family  mansion. 

Second.  Late  in  that  year,  aud  witbout  any  apparent  cju; 
husband  left  the  city,  providing  no  means  for  the  support  ol  hi 
and  children,  other  than  the  rental  of  the  house  in  which  they  livi 

Third.  On  March  1,  1859,  a  letter  was  received  by  Mrs.  Ma 
from  her  husband,  inclosing  a  small  remittance.  This  letter  pai 
to  be  written  from  Marysville,  California. 

Fourth.  Fiom  that  time  until  18ti8.  when  Mayhugh  ma< 
appeatance  in  Cincinnati,  he  had  not  been  heard  tiom  by  his  wife 
one  of  his  children,  though  they  had  meanwhile  made  every  i 
for  his  residence,  and  had  written  to  the  place  Irom  which  he  had 
bis  letter,  but  no  intormation  concerning  him  could  be  obtaine 
the  interim,  Mrs.  Mayhugh  supported  herself,  educated  her  soi 
provided  their  living  from  the  rents  of  the  house,  aided  by  her  t 
work. 

Fifth,  In  the  month  ol  February,  18ti7,  more  than  seven 
after  the  husband  had  been  beard  from  by  the  wife  or  her  childre 
supposing  him  to  be  dead,  it  was  proposed  by  Mrs.  Mayhugh  ai 
children,  one  of  whom  had  arrived  at  his  majority,  and  the  other 
soon  be  of  full  age,  to  exchange  the  house  and  lot  with  Robiuso 
farm  in  the  country.  This  negotiation  ended  in  a  ttansler,  b; 
Mayhugh  and  their  sons,  of  the  Cincinnati  properly  to  Robinson, 
conveyance  bv  him  to  them  oi  the  country  property. 

Sixth.  The  terms  of  the  exchange  were  upon  a  valuation  ol 
for  the  city  property,  and  $10,000  for  the  farm,  a  mortgage  then 
upon  the  latter  for  24,tj00,  to  be  paid  by  the  grantees;  Robinson  ag 
to  pay  81,600  in  cash,  to  make  the  exchange  equal.  That  sum  wi 
accordingly,  and  possession  taken  by  Robinson  ol  the  house  anc 
the  city,  and  by  Mrs.  Mayhugh  and  her  children  ol  the  farm. 

The  contract  seems  to  have  been  fairly  made,  and  the  exi 
mntually  beneiicial  to  the  parties.  Deeds  with  warranty  were  n 
cally  executed,  deliveied,  and  recorded. 

^Iter  this  agreement  had  been  made,  a  year  and  more  inte 
n/hen  the  husband  returned  to  Cincinnati,  but  has  not  since  i 
with  his  family.  He  now  brings  his  action  to  regain  the  posses 
the  city  property  from  the  defendant,  Rosenthal,  who  had  in  goo 
purchased  it  from  Robinson  and  paid  the  purchase  money.  This 
suit  already  referred  to,  which  we  are  to  determine,  with  the 
brought  by  Robinson  against  Mayhugh,  in  which  Mrs.  Mayhu^ 
children,  and  Rosenthal  are  joined  as  parties.  The  object  of  Ih 
suit  is  to  obtain  all  the  equitable 'elief  that  should  be  granted, 
by  the  abrogation  of  the  exchange  referred  to.  by  restoring,  il  Ihi 
should  so  determine,  the  city  property  to  the  husband,  and  thi 
to  Robinson,  leaving  him  to  make  good  his  covenants  to  Rosentbi 

The  questions  which  ari.se  lor  decision  on  these  lacts  ar< 
interesting  and  novel. 

Before  the  passage  of  the  statute  of  1  Jas.  II,  Ch.  1,  Sec,  '. 
tive  to  leases  lor  lite,  and  that  of  19  Car.  II,  Ch.  6,  relative  to  b 
there  was  no  settled  rule  as  to  the  period  of  time  that  should 
before  the  presumption  of  death  could  be  allowed.  By  the  civil  1 
limitation  was  one  hundred  years,  in  case  of  absent  persons,  " 
/Snis  vita  longavi  hominis  est,"  and  Swinburne,  in  Pt.  6,  p.  445, 
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in  Wills,  tells  US  the  views  of  writers  on  the  continent  were  con- 
, — some  claiming  seventy  yeais,  the  "three  score  and  ten"  ot  the 
St;  others  sttll  conlending  a  century  must  have  first  expired, 
uently,  we  find  the  established  term  was  deemed  to  be  unreason- 
ng,  and  became  shortened  by  custom  and  statute,  until  the  period 
ie,  five,  seven,  nine,  and  ten  years  was  adopted  in  various 
es.     Engle  v.  Emmet.  4  Bradf.  lliJ. 

I  inroad  was  thus  made  upon  the  ancient  doctrine,  by  the  stat- 
Herred  to,  which  fixed  the  period  of  absence  in  both  cases  to, 
'ears,  enabling  the  husband  or  wife,  who  came  within  the  provi- 
>t  the  law,  to  marry  agaio  alter  the  period  referred  to,  if  no 
^dge  o(  the  death  or  lile  of  either  existed,  and  so  ol  the  right  ol 
lee  tor  life,  il  the  same  tact  appeared.  This  is  now  the  established 
England. 

lus,  "where  there  is  prool  ol  a  party's  continuous  unexplained 
:,  and  the  non-receipt  ot  intelligence  roucerning  him  iu  such 
ifter  the  lapse  ol  seven  years,  the  presumption  ot  life  ceases,  and 
den  ol  proof  devolves  on  the  other  parly."     Taylor  Ev.,   Sec. 

Its  period,  the  same  author  tells  us,  was  inserted  in  the  statutes 
1  to  upon  great  deliteratioD,  and  has  since  been  adopted  by 
Y  in  other  casss.  A  review  oT  the  decisions  in  the  English  courts 
he  point  would  occupy  too  much  space  in  our  opinion,  and  we 
ot  quote  them  at  length,  as  they  are  all  in  harmony  with   each 

e  may,  however,  select  a  ^few.  In  Doe  v.  Jesson,  H  East  HO,  Lord 
□rough  said:     "The  presumption  ot   the  duration  ol    life,  with 

to  persons  of  whom  no  account  can  be  given,  ends  at  the  expira- 

seven  years  Irom  the  lime  when  they  were  last  known  to  be 
"  And  so  in  Hopewell  v,  De  Pinna,  2  Campbell.  113,  the  same 
holds  that  "a  woman  pleading  coverture  was  bound  to  prove  her 
d  was  living  within  seven  years  next  precedingjier  plea." 
le  same  decision  was  made  in  Doe  ex  dem,  Loyd  v.  Dukin.  4 
k  Aid.  434,  and  5  Barn.  &  Aid.  86.  See  also  1  Williams  on  Exec- 
74. 

lis  is  the  rule,  also,  so  far  as  we  can  ascertain  it,  which  prevails 
courts  of  the  United  States. 

McCartel  v.  Camel,  1  Baib.  Ch.  455.  Chancellor  Walworth  reviews 
ses,  and  has    no  hesitation    in  adopting    the    limitation    of    seven 

See  also  the  vice-chancellor's  opinion,  in  Oppenheimer  v.  Wolf, 
I.  573,  where  the  loss  of  the  steamship  President  and  her  pas- 
;  was  presumed,  and  the  same  limitation  ol  time  clearly  slated 
orize  the  presumption.  See  also  Engle  v.  Emmet,  already  quoted, 
ch  there  is  furnished  us  a  most  thorough  iovestigation  into  the 
and  propriety  ol  the  rule. 

le  same  limitation    is  adopted  in  the  Supreme  Court  of  Massa- 
s,  in  Newman  v.  Jenkins.  27  Mass.  (10  Pick.)  515. 
id  the  question  has  been  authoritatively  adjudicated  by  the  Supreme 
)t   Ohio,  in  Rice  v.  Lumly,  10  Ohio  St.  .59b,  where  it  is  said  "if 

leaves  his  house  or  usual  place  of  residence  and  goes  to  parts 
vn,  and  is  not  heard  of  or  known  to  be  living  for  the  period  of 
'ears,  the  legal  presumption  aiisea  that  he  is  dead."  This  rtfould 
o  be  the  same  language  used  by  Chief  Justice  Shaw,  in  Loring 
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T.  Sleineman,  42  Mass.  (1  Melc)  2U4,  where  be  ably  djscu&ses  tl 
trine.     See  also  1  Greenl.  Ev.,  Sec.  47. 

'  If.  therelore,  I  have  correctly  stated  the  legal  propositioo, 
ask  what  was  the  conditioti  ol  the  parlies  when  the  deeds  of  ex( 
were  made  between  them  ? 

It  is  evident  the  term  required  to  raise  the  presumption  ol 
bad  fully  transpired,  and  the  most  perlect  good  taith  attendc 
entire  transaction  Irom  its  commencement  to  its  final  consuramatii 

Mrs.  Mayhugh  might  have  applied  for  her  dower,  makia 
children,  the  only  heirs  ol  her  husband,  parties  to  the  actio 
might  have  taken  out  letters  ol  administration  and  obtain  an  o: 
sell  the  estate;  she  could  have  sought,  and  might  have  been  gr 
a  divorce  on  the  ground  of  the  willut  absence  of  her  husband 
was  absolved  trom  her  existing  marital  engagement  so  far  as  to  aul 
a  second  marriage,  and  would  have  been  protected  from  all  the  pe 
of  bigamy.  If  she  had  been  divorced,  alimony  would  have  been  a 
her,  equivalent.  I  think,  to  the  lull  value  o£  the  property  her  hi 
owned.  Should  she  have  availed  herself  of  either  of  these  piiv 
the  action  of  the  tribunul  which  secured  them  would  ha/e  beet 
Having  lurisdiction  over  the  subiect,  and  the  only  parties  who  i 
temptation  of  law  could  object,  whatever  was  judicially  decre< 
proceedings  could  not  have  been  collaterally  impeached  by  the  hi 
on  bis  return  alter  so  long  an  absence. 

The  doctrine  as  to  the  hnality  of  the  probate  ol  a  will  is  dJs 
with  great  ability  by  Buller,  J.,  in  Allen  v.  Dundas,  3  Term.  I 
where  it  was  held  by  that  eminent  jurist,  sustained  by  his  colle 
Ashurst  and  Orose,  "that  a  probate,  as  long  as  it  remains  unre] 
can  not  be  impeached  in  the  temporal  courts,  no  matter  wheth 
will  probated  was  forged  or  not;  and  all  acts  perlormed  while  tb 
bate  is  unreversed  protect  the  executor  as  well  as  those  who  recei 
acquittance  for  debts  due  the  testator."  This  case  was  decided  ir 
but  previously,  as  early  as  1749,  Lord  Chancellor  Hardwicke  had  al 
the  same  principle  in  Barusby  v.  Powell.  1  Ves.  287. 

See  also  Williams  on  Executors,  451  to  462;  Westcott  v.  C 
John.i.  Ch.  334,  343 ;  and  the  opinion  ol  Chief  Justice  Snaw,  in  Lo 
Steineman,  42  Mass.  (1  Mete.)  204,  already  referred  to.  Our  dwn 
have  recognized  that  the  principle  applicable  to  the  jiidgmen 
decrees  of  every  tribunal  competent  to  adjudicate  the  subject  i 
extends  equally  to  the  granting  letters  of  administration,  or  perc 
probate  of  a  will.  Bigelow  v.  Bigelow,  4  Ohio  138;  Bailey  v,  1 
8  Ohio  239;  Hall  v.  Ashby,  9  Ohio  06.  To  the  same  point  is  the 
in  Rayland  v.  Green.  14  Shaw  &  Macl.  194. 

II,  then,  so  far  as  the  wife  was  concerned,  her  acts  contirme 
competent  court,  would  confer  title  upon  a  purchaser,  and  piott 
from  personal  liability,  wbatwasthe  position  of  the  husband  after 
turn  ?  Could  he  demand,  as  a  matter  of  course,  his  marital  rights, 
restored  to  the  possession  of  what  was  once  his  estate  ? 

When  actual  evidence  ol  death  exists,  there  is  no  ditficulty 
milting  those  upon  whom  the  estate  ialls  to  exercise  their  legal  : 
But  there  are  many  cases  whereisuch  testimony  can  not  be  had  to 
lisb  what  one  may  well  believe  is  true,  while  there  is  yet  want! 
positive  assurance  to  justily  it,  and  trom  the  very  nature  of  the 
be  proved,  no  other  or  better  evjdence  than  presumption  can  be  obi 
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Such  especially  is  that  which  we  may  infer  from  a  long  unexplained 
absence,  implying  as  it  must  either  death  or  permanent  abandonment.  If 
no  limit  was,  therefore,  fixed  to  authorize  this  natural  conclusion,  th^re 
would  be  no  settlement  of  estates,  the  heir  might  be  indefinitely  post- 
poned; the  widow  be  required  to  live  upon  **hope  deferred,"  until  the 
ancient  rule  of  the  lapse  of  a  century  shall  have  intervened,  thus  ignor- 
ing the  rights  of  parties  until  new  generations  have  appeared  to  represent 
the  estate,  when  it  would  be  difficult  to  say  where  it  was  vested  mean- 
while— in  the  dead  or  in  the  living,  or  was  really  "iVz  fiubibtis.^* 

To  remedy  such  a  state  of  things,  and  establish  a  rule  which 
changes  the  presumptive  into  the  actual,  we  are  permitted  to  nold,  after 
the  lapse  of  seven  years,  as  a  fact  proved,  that  a  person  is  dead  who  has 
not  in  the  interval  been  heard  from  by  his  family,  no  matter  whether  he 
has  absented  himself  in  foreign  lands  or  beyond  the  Rocky  Mountains. 

The  object  ot  this  new  established  canon  in  the  law  of  evidence  is 
to  regard  the  fact  actually  proved  after  the  limitation  has  been  reached; 
and  after  a  diligent  examination  of  the  cases,  I  can  find  no  instance 
where  the  owner  of  an  estate  has  been  allowed  to  resume  his  possession, 
after  the  presumption  of  his  death  legally  exists,  if  the  heir  or  the  widow, 
acting  upon  that  presumption,  have  asserted  their  relative  rights  and 
conveyed  away  the  estate. 

When  the  strongest  presumption  ot  death  exists,  the  mere  possibility 
of  life  is  not  to  be  taken  into  the  account;  there  can  be  no  legal  resurrec- 
tion. 

This  view  ot  the  law  is  but  the  application  of  the  same  principle 
where  the  existence  of  grants  is  presumed;  on  which  statutes  ot  limita- 
tion are  enacted,  guilt  or  innocence  in  criminal  cases  inferred,  the 
adjudications  of  courts  sustained  their  findings  upon  the  subject  matter 
before  them,  implying  ex  necessitate y  *^ Omnia- bene  et  rite  sunt  acta.*' 

All  the  parties  to  this  controversy  are  now  before  us,  and  it  is  our 
duty,  in  administering  their  several  equities,  so  to  determine  that  there 
shall  be  no  failure  of  justice,  no  wrong  done  to  any. 

We  may  assume  in  limine  that  there  was,  on  the  part  of  the  husband, 
a  virtual  abandonment  of  his  family.  There  was  no  excuse,  no  pallia- 
tion for  his  conduct  during  his  long  absence.  He  could  at  any  time  have 
communicated  with  his  wife,  at  least  by  letter,  as  the  mails  were 
regularly  carried  from  the  Pacific  coast  to  every  part  of  the  United 
States.  He  knew  what  slender  means  were  provided  tor  the  mainte- 
nance of  those  he  was  morally  and  legally  bound  to  support.  Above  all 
he  knew  that  the  care  of  his  sons,  growing  up  to  manhood,  rested 
entirely  with  the  mother.  The  father  was  willing  no  longer  to  aid  in 
the  discharge  of  a  so  responsible  a  duty,  but,  on  the  contrary,  in  all  the 
responsibilities  of  a  parent,  he  was  estranged  from  those  he  was  under 
the  most  solemn  obligations  to  honor  and  protect. 

If  he  had  refused  or  neglected  to  provide  for  the  support  ot  his 
family,  and  his  personal  liability  could  not  be  reached  in  consequence 
of  his  absence,  there  must  be  some  remedy  for  those  he  had  abandoned, 
by  which  his  property  could  be  substituted  for  his  person. 

Mrs.  Mayhugh  being  the  only  parent  to  whom  the  sons  could  look 
tor  support,  neither  they  nor  their  mother  could  be  required  to  pay 
taxes,  insurance,  nr  repairs  from  the  small  rental  of  the  property,  and 
thus  become  the  mere  servants  of  the  husband  and  father;  or  to  uphold 
his  estate,  at  the  sacrifice  of  the  mother's  health  from  hard  work,  or  the 
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ereiy-day  toil  of  her  sons,  so  that  wben  tbe  father  should  leturn, 
whether  at  tbe  CDd  of  seven  or  twenty  yearg,  he  might  enter  upon  the 
possession  and  compel  an  account  ot  the  rents. 

I  can  not  admit  such  a  result,  when  we  are  bound  £0  to  administer 
the  lavr  tbat  the  husband's  estate  shall  be  charged  with  tbe  maintenance 
of  bis  wife  and  children,  and  tbe  education  of  the  latter  also. 

I  am  satisfied  Mrs.  Mayhugh  might,  after  the  presumption  of  her 
husband's  death  bad  legally  attached,  with  the  aid  ol  her  sons,  have 
laised  money  by  a  mortgage  upon  his  estate,  and  appiopriated  it  to  the 
purposes  1  have  indicated.  It  she  was  then  a  feme  sole,  she  was  com- 
petent to  contract,  and  a  repentant  returning  husband  csuld  not  complain 
tbAt  she  and  his  children  bad  done  tbat  indirectly  which  he  was  obliged 
to  do  directly.  Belore  be  could  reclaim  bis  property,  he  ought  to  dis- 
cbarge tbe  incumbrance  created  for  the  special  purpose  ol  e^ectin^  tbe 
object  he  was  by  every  principle  of  justice,  every  duty  devolving  on 
him  as  a  husband  and  a  father,  bound  to  have  perlormed,  and  which, 
ii  perlormed,  would  have  secured  his  estate  from  embarrassment,  and 
those  KTbo  were  so  near  to  him  from  mortification,  as  well  as  tbe  sense 
of  dependence.  Whenever  a  wife  is  driven  from  her  husband's  bouse 
by  his  brutal  conduct,  whether  by  actual  violence  or  such  behavior  on 
his  part,  morally  speaking,  as  essentially  defeats  the  marriage  relation, 
or  if  the  husband  voluntarily  leave  the  family  domicile,  neglecting  to 
provide  for  the  support  of  this  household,  he  virtually  gives  a  credit  to 
tbose  who  have  a  claim  upon  him  as  a  husband  and  father,  which  in  ■ 
every  proper  case  will  be  charged  upon  him  or  his  estate,  should  be 
have  abandoned  bis  home.  This  liability  can  not  be  denied  by  bim 
Dpon  whom  it  legally  rests,  if  it  is  sought  to  be  enforced  by  a  stranger 
who  may  have  furnished  to  the  wile  and  children  the  means  of  their 
support,  or  by  their  direct  application,  if  made  for  reliet,  by  charging 
the  husband's  property. 

This  general  principle  may  well  authorize  tbat  to  be  done  which 
was  done  in  the  ca.se  belore  us. 

This  view  is  in  harmony  with  the  doctrine  settled  by  tbe  judges  in 
Wayland's  case,  early  in  the  reign  ol  Henry  IV,  which  is  largely 
quoted  by  Lord  Coke  in  his  Commentaries,  Vol.  1,  Sec.  200,  p.  132*,  Tit. . 
Villeinage.  There  it  was  held,  when  the  husband  abiured  the  realm, 
was  banished,  or  went  voluntarily  into  exile,  his  wite  became  a  feme 
Wf,  the  iflffw  being  regarded  as  civilly  dead.  Chancellor  Kent  quotes 
this  decision,  with  the  annotations  of  Coke,  without  objection,  and  reters 
to  the  more  modern  rulings  of  the  English  courts  on  the  same  point,  as 
that  of  Deerly  v.  Duchess  of  Mazarine,  1  Salk.  116,  and  Ld.  Raym.  147; 
Walford  v.  Duchess  of  Pienne,  2  Esp.  554;  De  Gaillon  v.  L'Aigle.  1 
Bos.  &  Pul.  357;  Kay  v.  Duchess  of  Pienne,  3  Camp.  123. 

How  far  the  American  courts  have  sustained  the  principle  we  may 
readily  learn  Irom  the  cases  to  which  we  now  reter.  The  Supreme 
Conrt  ol  Massachusetts,  in  Gregory  v.  Paul,  15  Mass.  (15  Tyng)  31, 
in  an  elaborate  opinion  delivered  by  a  most  able  judge  more  than  fifty 
years  ago,  cited  Wayland's  case  with  approbation  and  applied  it  to  the 
case  before  them.  This  was  where  a  husband  deserted  his  wife  in  a 
toreign  country,  and  she  afterward  maintained  herself  as  a  feme  sole,  in 
the  United  States,  ior  five  years,  and  she  was  there  held  to  be  regarded 
as  a  single  woman.  The  judge  (Putnam)  stated  clearly  what  was  tbe 
effect  of  exile,  abjuration,  or  banishment: 
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*'The  wife  might  claim  dower  as  a  widow.  She  might  alien  her 
land  without  her  husband.  She  is  excepted  from  the  disabilities  ot 
coverture.  She  may  maintain  trespass,  sue  for  her  jointure,  make  her 
will,  and  in  all  other  things  act  as  ii  her  husband  were  dead.'' 

"Miserable,  indeed/'  said  the  judge,  'Vould  be  the  situation  of 
those  unlortunate  women  whose  husbands  have  renounced  their  society 
and  country,  if  the  disabilities  of  coverture  should  be  applied  to  them 
while  thus  deserted." 

**Thecaseat  bar»"  continues  the  court,  **comes  within  the  spirit 
of  the  rule  of  the  common  law,  lounded  on  reason  and  necessity  in  cases 
of  exile  an'd  abjuration,  and  the  wile  has  the  right  to  acquire  property 
and  be  permitted  to  sue  and  be  sued  as  a  feme  sole, " 

In  Abbott  V.  Bayley,  23  Mass.  (t)  Pick.  89)  Chief  Justice  Parlcer 
pronounced  the  same  doctrine  in  a  case  very  similar. 

And  subsequently,  in  Gregory  v.  Pierce,  45  Mass.  (4  Mete.  478) 
Shaw,  C.  J.,  after  recapitulating  the  facts  in  the  case,  affirmed  the 
previous  rulings  ol  the  court,  saying:,  ** To  accomplish  this  change  in 
the  civil  relations  of  the  wile,  the  husband's  absence  must  be  absolute 
and  complete;  it  must  be  a  voluntary  separation  Irom  and  abandonment 
of  the  wile,  embracing  both  the  fact  and  the  intent  ot  the  husband  to 
renounce  de  facto^  and  as  lar  as  he  can  do  it,  the  marital  relation,  and 
leave  his  wife  to  act  as  a  feme  sole,''  Again:  "The  fact  of  desertion 
by  a  husband  may  be  proved  by  a  great  variety  of  circumstances  tending, 
■with  more  or  less  probability,  to  that  conclusion;"  and  among  tbesehe 
included,  ''absence  for  a  long  time,  not  being  necessarily  detained  by 
his  occupation,  or  business,  or  otherwise." 

A  similar  conclusion  is  arrived  at  by  the  Supreme  Court  of  Sonth 
Carolina,  in  Bean  v.  Morgan,  4  McCord,  148,  who  quote  with  approba- 
tion the  rule  laid  down  by  Clancey,  in  his  Rights  of  Married  Woman, 
pp.  7-13:  "If  the  husband  depart  from  the  realm  for  the  purpose  of 
residing  abroad,  either  voluntarih'  without  an  intention  ot  returning, 
or  is  compelled  so  to  do  without  the  privilege  of  returning,  such  absence 
renders  the  wife  capable  of  contracting,  and  therefore  of  ability  to  sue 
and  be  sued,  and  to  acquire  and  dispose  of  property  as  if  she  were  soUy 

The  same  doctrine  was  admitted  very  fully  in  Chapman  v.  Lemon, 
11  How.  Pr.  235. 

In  the  late  case  of  Osborn  v.  Nelson,  59  Barb.  375,  decided  the 
present  year,  the  Supreme -Court  of  New  York  affirmed  the  rule  to  its 
fullest  extent.  They  say:  "The  husband  did  not  go  beyond  the 
limits  of  the  United  States,  it  is  true,  but  he  went  to  California,  and  has 
never  since  returned  to  this  state  or  his  family,  and  this  is  equivalent 
to  adjuring  the  realm  by  the  husband,  at  common  law,  so  as  to  enable 
the  wife  to  sua  and  be  sued." 

On  the  same  principle,  the  case  of  Wagg  v.  Gibbons,  5  ObioSt. 
580,  IS  to  b^  sustained. 

I  have  said  the  abandonment  by  the  husband,  if  it  necessitate  the 
same  result  as  would  lollow  his  adjuration,  exile  or  banishment  at  com- 
mon law,  works  his  civil  death,  and  the  separation  between  the  parties 
is  complete.  See  Robinson  v.  Reynolds,  1  Aiken  Vt.  174,  where  the 
cases  upon  the  eflect  of  what  the  law  terms  **civil  death"  are  examined 
and  reviewed. 

When  one  is  civilly  dead  he  is  unknown  to  the  law.  His  will,  at 
common    law,  could  be  probated,  his  property  divided  among  his  heirs 
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or  devisees,  and  it  seems  legitimately  to  follow  that  in  such  a  case  t 
where  a  husband  abaudous  his  wife  and  children  to  their  iudividui 
rights  and  obligations,  be  is  do  longer  to  be  recognized  in  his  conjug) 
and  paternal   lelatiou. 

It  is  true  the  power  ot  no  court  has  been  invoked  to  aid  the  pattie: 
btit  in  its  stead  an  exchange  ol  property  was  made  more  beneficial  lo  a 
concerned.  A  larm  in  the  neighborhood  of  the  city  was  secured,  wit 
substantial  improvement's,  containing  suHicient  land  for  tillage,  where 
cumfortable  living  might  be  earned  irom  its  cultivation.  The  pi  ice  s 
which  it  was  estimated  was  fair,  and  there  was  an  immediate  change  < 
possession  when  the  conveyances  were  made.  In  tact,  the  city  proper! 
has  merely  changed  its  name  (its  value  is  not  practically  impaired)  an 
yet  the  absent  husband,  with  all  his  delinquencies,  neglect,  and  indi 
ference  toward  bis  family,  now  seeks  to  recover  the  city  proptrty,  witboi 
the  grace  of  oQering  to  release  the  country  farm. 

Such  an  expenment,  if  successful,  would  ensure  to  him  all  tl 
estate  he  left  when  he  abandoned  his  iamily,  leaving  them  lo  indemnif 
Robinson  and  Rosentbal  on  their  covenants  ot  warranty,  while  the  tan 
nill  be  retained  by  the  family,  for  which  no  consideration  has  bee 
given. 

It  is  clear  the  wife  cuuld  not  resist  her  liability  on  her  covenants  c 
the  ground  of  allegea  coverture,  as  she  would  be  required,  in  such 
case,  to  prove  her  husband  was  alive  within  seven  years  preceding  h 
return.  Hopewell  v.  De  Piiina,  2  Camp.  113.  The  question  resolvi 
itself  at  last  into  this:  Was  the  exchange  made  by  Mis.  Mayhugh  ao 
her  sons  void,  or  merely  voidable  ?  If  the  latter,  and  I  think  no  moi 
can  be  claimed,  the  husband  must  place  the  parties  who  claim  under  b 
wife  and  children  in  statu  quo.  He  can  not  be  benefited  at  the  expen: 
of  ethers  who  acted  honestly  in  the  matter,  and  whose  rights,  to  tl 
fullest  extent,  we  arS  bound  to  protect. 

This  view  ot  the  case  does  no  injustice.  The  wile  and  chtldrei 
having  invested  the  lund  to  which  they  were  equitably  entitled  for  the 
support,  in  the  property,  still  retained  lor  their  benefit,  they  ought  no 
in  my  opinion,  to  be  deprived  of  its  ownership  at  the  instance  of  tt 
husband,  who  bad  forfeited  all  claim  to  the  estate  by  inexcusab 
absence,  I  should  say  voluntary  abandonment,  until  it  might  have  be< 
presumed,  upon  the  soundest  principles  ol  evidence,  he  was  no  longi 
alive. 

The  statute  of  limitations  will  run  in  Ohio  against  a  non-residen 
when  no  other  ground  than  adverse  possession  intervenes,  as  we  reco] 
nize  no  such  exception  as  absence  "beyond  seas"  to  save  the  bar,  an 
may  we  not  ask  if  the  spirit  of  that  rule  does  not  apply  in  its  highe 
sense  in  a  case  like  this,  where  there  was  not  only  occupation,  but 
legal  right  to  uphold  it  ? 

I  am  satisfied,  from  a  careful  review  of  all  the  facts  connected  wit 
this  case,  that  the  plaintiff,  George  Mayhugh,  ought  not,  either  in  la 
or  in  equity,  to  be  permitted  to  sustain  his  action,  and  we  sbotili 
therefore,  give  judgment  for  the  defendant. 
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1  c^c.  CONTRACT— DAMAGES— MARGIN— CUSTOM. 

Ent  v.  Evans,  Lippincott  &  Cunningham. 

1.  In  an  action  for  damages  for  selling  without  authority  mess  pork  held  under  the 

following  contract,  viz : 

Cincinnati,  November  26, 1869. 

"  We  have  this  day  sold  Blackburn  Holmes  300  barrels  of  mess  pork  (our  brand) 
at  |31.50  per  barrel,  to  be  delivered  at  his  option,  he  paying  interest  at  the  rate 
of  ten  per  cent,  per  annum.  Commission  on  sale,  two  and  one-half.  Storage, 
six  cents  per  barrel  per  month.  Margin  of  five  dollars  per  barrel,  to  be  paid 
us  December  20,  1869.     Charges  to  commence  from  date. 

[Signed,]  "Evans,  Lippincott  &  Cunningham." 

2.  Defendants  aver,  as  a  fourth  defense,  "  that  they  sold  said  merchandise  to  th 

best  advantage,  and  that  they  had  the  right  under  their  contract  with  said 
Holmes,  by  virtue  of  the  custom  of  the  pork  trade  in  Cincinnati,  which  custom 
was  well  known  to  the  said  Holmes  at  the  date  of  said  transaction,  to  sell  said 
merchandise  for 'want  of  margin  thereon,  irrespective  ol  the  orders  of  said 
Holmes,  the  margin  having  been  exhausted  at  and  before  said  sale,  and  said 
Holmes  having  been  notified  to  renew  said  margin,  and  having  failed  to  do  so 
for  a  reasonable  time  :"  field,  That  this  contract  contains  no  provision  lor  a 
renewal  of  the  margin,  and  that  a  sale  made  after  a  demand  of  a  renewal  of 
the  margin  without  notice  to  the  plaintiff  of  the  time  and  place  of  sale,  was 
not  authorized  by  the  contract,  and  that  a  custom  of  the  pork  trade  in  Cin- 
cinnati authorizing  a  sale  under  such  circumstances,  without  such  notice, 
would  be  unreasonable  and  in  violation  of  law. 

3.  Whether  such  a  sale  could  have  been  justified  under  ^uch  a  custom,  if  the  con- 

tract had  contained  a  provision  for  the  renewal  of  the  margin,  quaref 

Stallo  &  Kittredge.  for  plaintiflF. 
Matthews,  Ramsey  &  Matthews,  for  delendants. 
C.  B.  Matthews  urged  the  lollowing  points  en  behalf  of  the  defend- 
ants: 

1.  That  the  pork  was  in  the  hands  of  these  defendants  as  vendors 
having  a  lien  upon  it  for  the  unpaid  purchase  money  and  charges. 

2.  That  the  delendants  had  the  legal  right  to  sell  said  pork  upon 
the  default  of  Holmes. 

(a.)  Ttie  vendor  of  personal  property,  where  no  credit  is  given, 
has  a  lien  lor  tbe  price  upon  the  goods  so  long  as  they  remain  in  the 
vendor ^s  hands.     1  Parsons  Con.  526;  3  lb.  256;  Benjamin  Sales  596. 

(^.)  The  vendor's  lien  is  not  destroyed  by  an  agreement  by  him 
to  store  the  goods.     3  Parsons  258. 

{c.)  If  the  vendee  refuse  to  comply  with  conditions  precedent  to 
delivery,  the  seller  may  resell  them  and  hold  the  buyer  responsible  lor 
any  deficit  in  price.  1  Parsons  534;  Smith  Manual  of  Com.  Law  180; 
Chitty  PI.  813,  and  notes;  Ashbrook  v.  Hite.  9  Ohio  St.  357;  Sands 
V.  Taylor,  5  Johns.  395;  2  Kent  Com.  504;  Bement  v.  Smith,  lo  Wend. 
493;  Crooks  v.  Moore,  1  Sandf.  297;  1  E.  D.  Smith  590;  Pollen  v. 
Lepoy,  30  N.  Y.  549;  Lewis  v.  Grieder,  49  Barb.  606:  McEachron  v. 
Randless,  34  Barb.  301;  Fancher  v.  Goodman,  29  Barb.  315. 

3.  The  influence  ol  custom  upon  a  written  contract.  Chitty  Con- 
tracts 88.  note  A  and  cases  cited;  2  Parsons  63S,  et  seg.,  trnd  546; 
Stevens  v.  Reeves,  9  Pick.  197;  Hunt  v.  Otis  Co.,  4  Mete.  464;  Clark 
V.  Baker,  11  Mete.  186;  Macy  v.  Insurance  Co.,  9  Mete.  354;  Wheeler 
V.  Newbould,  16  N.  Y.  392;  1  Smith  L.  C  577  and  notes;  Lawrence  v. 
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McGregor.  5  Ohio  309:  Steamboat  Albalross  v.  Wayne,  16  Ohio  518; 
Leake  Contracts  112;  Wadsworth  v.  Allcott.  6  N.  Y.  64;  Patterson  v. 
Keys,  1  C.  S.  C.  94;  6  Hiul.  &  Nor.  6l7;  Fatman  &  Co.  v.  Thompson, 

13  Re.  295  (2  Disn.  482). 

Taft,  J. 

This  suit  was  hrought  to  recover  damages  Irom  the  delendants.  lor 
sdliog  a  quantity  of  mess  pork  at  private  sale  without  orders  and  with- 
out notice  of  the  time  and  place  ot  sale  to  the  plaintiff,  who  was  the 
owner.  The  contract  upon  which  the  liability  arose  was  written  in  the 
following  words,  viz: 

"Cincinnati.  November  26,  1869. 

"We  have  this  dav  sold  Blackburn  Holmes  3U0  barrels  ol  mess 
poik  (our  brand)  at  |3l.50  per  barrel,  to  lie  delivered  at  his  option,  he 
paying  interest  at  rate  of  ten  per  cent,  per  annum;  commission  on  sale, 
two  and  one-haU;  storage,  six  cents  per  barrel  per  month;  margin  of 
live  dollars  per  barrel,  to  be  paid  us  December  2U,  1869.  Charges  to 
commence  from  date. 

[Signed,]  "Evans,  Lippincott  &  Cunningham." 

The  pork,  falling  in  the  market  rapidly,  was  sold  in  February,  1870, 
It  considerable  loss.  Afterward,  the  market  recovered,  and  hence  this 
suit  lor  damages  under  the  cootracl. 

The  answer  states  several  distinct  delenses.  The  fourth  is  as 
follows, 

"  Th.^t  the  delendants  sold  the  said  merchandise  to  the  best  advan- 
tage to  which  it  could  be  sold  at  the  dales  of  sales,  and  that  they  had 
the  right,  under  theii  coniract  with  said  Holmes,  by  virtue  of  the 
CQstom  of  the  pork  trade  in  Cincinnati,  which  custom  was  well  known 
lo  said  Holmes  at  the  date  of  said  transaction,  to  sell  said  merchandise 
for  want  of  margin  thereon,  irrespective  of  the  orders  of  said  Holmes, 
tbe  mnrgin  having  been  exhausted  at  and  before  said  sale,  and  said 
Holmes  having  been  notified  to  renew  said  margin,  and  having  failed  to 
do  so  for  a  reasonable  time." 

The  language  of  this  defense  implies  that  the  margin  of  tive  dollars 
per  barrel  had  been  put  up  and  exhausted,  and  that  the  defendants  sold 
the  pork  for  want  of  an  additional  deposit  as  margin,  while  the  contract 
seems  to  contemplate  only  a  "margin"  of  five  dollars  per  barrel,  to  be 
paid  defendants  December  20,  1869. 

The  case  would  stand  ditlerently  if  it  had  been  averred  that  the 
original  live  dollars  per  barrel  had  not  been  advanced  December  20, 
1869.  according  to  the  contract.  But  it  is  averred  that  tbe  usage  of  the 
pork  trade  of  Cincinnati  authorized  the  defendants  to  sell  in  default  by 
plainliRs  to  receive  margin,  when  exhausted,  without  notice  to  the 
plaintiS  of  tbe  time  and  place  of  sale.  The  plaintiff  claims  that  such 
tisage  would  be  in  violation  of  law  and  invalid. 

The  contract  makes  no  express  provision  for  a  sale  without  author- 
ity from  the  plaintiff,  or  without  notice  to  the  plaintifi;  and  no  such 
authority  can  be  inferred,  unles.*)  it  can  be  done,  as  is  now  attempted,  by 
showing  a  custom  ol  trade  in  Circinnati.  Many  contracts  are  interpreted 
by  Jhe  customs  ot  the  place  where  they  are  made.  But  there  are  some 
things  which  can  not  be  incorporated  in  a  written  contract  by  custom 
owrely.     A  custom  must  be   reasonable.     It  is  not  always  clear  what 
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will  be  regarded  as  a  reasonable  custom  by  the  courts.  But  there  have 
beea  recent  adjudications  limiting  the  operation  of  custom  in  explaining 
or  modifying  written  contracts  of  this  sort. 

A  mere  pledgee  of  personal  property,  held  to  secure  a  debt,  can  not 
sell  it  on  default  in  payment,  without  giving  notice  of  time  and  place  of 
sale.  'This  principle  is  well  established  by  judicial  decisions.  The 
questibn  is,  whether  the  relation  of  these  parties  is  that  of  pledgor  and 
pledgee  merely. 

The  most  recent,  as  well  as  the  most  important -case  we  have  lound 
on  this  point,  is  that  of  Markham  v.  Jaudon,  41  N.  Y.  (2  Hand.)  235. 
That  case  related  to  the  purchase  of  railroad  stock  by  the  plaintiff, 
who  had  paid  a  margin  of  ten  per  cent,  upon  the  amount,  and  agreed 
to  **keep  it  good,'*  to  the  brokers  who  were  to  advance  the  ninety  per 
cent,  and  carry  the  stock  for  the  plainti^.  The  stock  fell,  and  the  mar- 
gin was  exhausted.  The  brokers  notified  the  plaintiff,  and  requested 
him  to  make  good  his  margin,  which  he  failed  to  do;  and  hid  himself 
to  avoid  service  of  notice  of  the  time  and  place  of  sale.  The  sale  was 
made  without  such  notice,  at  a  loss  of  $5,000.  Soon  after,  the  stocks 
rose  in  the  market  to  the  former  price,  and  a  suit  was  brought  against 
the  brokers.  It  was  held  by  a  majority  of  the  court  that  the  plaintifi 
was  a  pledgor,  and  the  defendants  were  pledgees;  that  the  stock  was 
the  property *ol  the  plaintiff  pledged  to  the  defendant  as  security  for  the 
repayment  of  their  advances,  and  that  a  sale  by  them,  except  upon 
judicial  proceedings,  or  after  a  demand  of  repayment  of  the  advances 
and  commissions,  and  a  reasonable  personal  notice  to  him  of  their  inten- 
tion to  make  such  sale  in  case  of  default  in  payment,  specifying  the 
time  and  place  oi  sale,  was  a  wrongful  conversion  by  them  of  the  property 
of  the  plaintiff. 

It  was  also  held,  that  evidence  of  a  usage  that  stock  so  held  might 
be  sold  without  notice  to  the'broker  whenever,  by  the  fall  of  the  stock 
in  the  market,  the  '*  margin"  was  exhausted,  was  inadmissible,  such 
usage  being  in  direct  variance  with  the  settled  rule  of  law  applicable 
to  the  case. 

This  was  a  case  of  great  importance  in  its  bearing  upon  the  enormous 
transactions  in  the  New  York  stock  market.  In  that  case,  as  in  this, 
there  was  no  express  authority  given  in  the  contract  that  the  defendants 
might  sell  withouc  notice,  if  the  margin  was  not  kept  good.  In  this 
respect  both  these  cases  differ  from  the  case  of  Patterson  v.  Keys, 
decided  by  this  court,  1  C.  S.  C.  94.  In  the  last-mentioned  case,  there 
was  express  power  given  to  sell,  if  the  margin  was  not  kept  good.  In 
that  case,  this  court  held,  in  special  and  general  term,  that  the  broker 
might  sell  when  it  was  necessary  to  protect  himself,  after  notifying  the 
owner  of  the  property  to  advance  the  margin. 

In  the  case  of  Markham  v.  Jaudon,  svpra^  there  was  an  express 
stipulation  on  the  part  of  the  pledgor,  to  '*keep  the  margin  good," 
which  is  wanting  in  the  contract  we  are  considering. 

The  defendants  aver  a  notice  to  the  plaintiff  to  renew  said  margin, 
and  that  by  the  custom  of  the  pork  trade  in  Cincinnati  they  were 
authorized  to  sell  under  such  circumstances,  without  the  consent  of 
the   plaintiff,  and   without   notice  of  time  and  place  of  sale. 

Prior  to  the  decision  of  the  case  of  Markham  v.  Jaudon,  as  reported 
in  41  N.  Y.  (2  Hand.).  235,  the  question  involved  in  that  case  had  been 
decided  the  other  way  in  two  recent  cases,  in  the  Supreme  Court  of 
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New  York,  viz:  in  Sterling  v.  Jaudon,  48  Barb.  459,  Ingraham  giving 
the  opinion,  and  holding,  that  *'in  such  a  transaction  no  notice  was 
necessary  of  the  time  and  place"  of  sale;  and  in  Hanks  v.  Drake,  49 
Barb.  186,  in  which  it  was  held,  "that,  under  such  an  agreement,  the 
notice  which  the  law  requires  in  the  case  of  the  sale  of  pledged  stocky  as 
security  lor  the  payment  of  a  sum  oi  money  advanced  thereon,  is  not 
required  in  such  a  case.'' 

It  is  also  to  be  mentioned,  that  in  Matkham  v.  Jaudon,  41  N.  Y. 
(2  Hand.;,  235,  there  were  two  strong  dissenting  opinions  which  sus- 
tained the  positioii  taken  by  the  Supreme  Court,  holding  that  the  agree- 
ment of  defendants*  to  hold  or  carry  the  stock  was  dependent  on  the 
plaintiff  furnishing  them  with  the  means  to  do  so,  and  that  when  the 
plaint itl  failed  in  that  respect  the  obligation  to  hold  the  stock  ceased, 
and  the  right  to  sell  was  complete — in  short,  that  the  relation  ol  the 
parties  is  wholly  by  force  ot  a  mutual  and  dependent  contract. 

They  further  held,  that  if  the  construction  of  the  contract  was 
doubtful,  the  evidence  of  the  usage  in  regard  to  such  contracts,  prevail- 
ing in  Wall  street,  wa3  competent  to  show  the  true  interpretation  of  the 
contract  as  understood  by  both  parties. 

The  weight  of  authority,  at  present,  would  seem  to  be  in  favor  of 
the  conclusion  announced  by  the  maiority  ot  the  court.  But  the  lacts, 
as  stated  in  this  fourth  defense,  do  not  require  us  to  pass  upon  that 
precise  question,  as  here  is  no  express  provision  that  the  margin  of  five 
dollars  shall  be  kept  good  or  renewed;  and  the  custom  in  the  present 
case  would  have  to  supply  not  only  the  want  ot  an  express  authority 
to  sell  without  notice  ot  time  and  place  of  sale,  but  also  the  want  of  a 
promise  to  renew  the  margin. 

This,  we  think,  is  going  too  tar.  Without  committing  ourselves, 
therefore,  to  the  doctrine  ot  the  majority  of  the  court  in  Markham  v. 
Jaudon,  supra^  we  sustain  the  demurrer  to  this  iourth  defense,  as  not 
stating  facts  sufficient  to  bar  the  action. 


ACCOMMODATION  PAPER.  i  c.s.c. 

DID 

[In  General  Term,  October,  1871.] 

Rankin  v.  Knight. 

Hamilton  and  Knight  were  accustomed  to  accommodate  each  other  by  an  exchange 
of  checks  or  notes.  Knight  gave  Hamilton,  who  wanted  to  raise  money,  his 
checl^  for  |1,210,  on  a  bank,  payable  to  the  order  of  Hamilton,  and  at  the  same 
time  took  from  Hamilton  a  like  cheeky  payable  to  his  (Knight's)  order,  on  the 
same  bank,  for  thef  same  amount.  Hamilton  transferred  Knight's  check  to  a 
creditor  as  collateral  to  an  existing  debt :  He!d^  That  the  check  was  not  to  be 
considered  as  accommodation  paper,  and  that  H's  creditor  was  entitled  to  col- 
lect the  check  from  Knight,  although  Knight  had  not  transferred  or  brought 
suit  on  the  check  which  he  had  received  and  held  from  Hamilton. 

Peck  &  Halstead,  for  plamtitf. 
H.  Snow,  for  defendant. 

Taft,  J. 

This  was  an  action  to  recover  the  amount  of  the  following  draft, 
viz: 
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*' Cincinnati,  December  31,  1869. 

**E.  Kinney  &  Co.,  pay  to  Jno.  E.  Hamilton,  or  order,  twelve 
hundred  and  ten  dollars.  (Signed)  N.  S.  Knight. 

'*$1,210.     ^Indorsed:  Jno.  E.  Hamilton.'* 

The  petition  alleges  that  payment  was  demanded  and  refused.  It 
is  also  alleged  that  the  consideration  ot  the  check  was  an  indebtedness 
of  the  defendant  to  Hamilton,  which  was  then  due,  and  equal  to  the 
amount  of  the  said  check. 

The  answer  of  the  defendant  denies  that  there  was  any  consideration 
for  the  check,  and  avers  that  it  was  merely  lor  the  accommodation  of 
Hamilton,  and  denies  the  indorsement  by  Hamilton,  and  says  that  if  it 
was  indorsed  it  was  done  without  consideration,  and  that  the  transfer  by 
the  bank  to  Rankin,  the  plaintiff,  was  without  consideration  also. 

The  case  was  submitted  to  the  judge  at  special  term,  who  found 
lor  the  plaintiff  the  amount  ot  the  check  with  interest. 

A  motio.i  was  made  for  a  new  trial,  which  has  been  reserved  to  the 
general  term^n  an  agreed  statement  of  the  evidence. 

It  was  in  evidence,  that  Hamilton  and  Knight,  one  of  whom  resided 
in  Covington  and  the  other  in  Cincinnati,  oiten  assisted  each  other 
financially  by  paper  like  that  on  which  this  suit  is  foundtd.  A  little 
time  was  gained  by  the  transmission  across  the  river,  from  one  state  to 
the  other.  When  Hamilton  gave  to  Knight  a  draft  or  checKot  this  kind, 
he  took  one  ol  like  amount  from  Knight,  and  vice  versa.  Such  was 
the  lact  in  the  present  case.  Knight  gave  Hamilton  this  check  for 
$1,210,  which  Hamilton  wished  to  use,  and  was  to  provide  lor  when  it 
reached  £.  Kinney  &  Co.,  on  whom  it  was  drawn,  in  Cincinnati.  But 
at  the  same  time  Knight  took  from  Hamilton  a  check,  on  the  Farmers' 
Bank  of  Kentucky,  for  the  same  amount,  which  in  their  testimony,  they 
call   a  memorandum  check. 

It  seems  that  the  occasion  for  resorting  to  this  way  of  raising  money 
was  that  Hamilton  had  had  a  draft  for  $1,200,  on  which  the  plaintiff, 
Rankin,  was  accommodation  indorser,  discounted  at  the  Farmers'  Bank. 
This  draft  had  been  protested  lor  non-acceptance,  and  Hamilton  left 
this  check  of  Knight  with  the  bank,  to  be  collected  and  the  money 
applied  to  the  payment  ol  his  own  dralt,  indorsed  by  Rankin,  making 
the  amount  $1,210,  so  that  the  excess  of  $10  might  pay  expenses.  At 
first  he  did  not  indorse  the  check,  though  it  was  payable  to  his  order, 
but  afterward  he  did  indorse  it,  at  the  request  of  the  bank,  as  it  seems 
to  us  probable  from  the  evidence. 

The  bank  compelled  Rankin,  by  suit  and  judgment,  to  pay  the 
protested  note,  and  then  passed  over  to  him  the  note,  together  with  this 
check,  which  it  held  as  collateral  to  it.  Neither  the  bank  noi  Rankin 
had  notice  of  the  peculiar  origin  of  the  check. 

The  court,  at  special  term,  regarded  Rankin  as  ^  bona  fide  \io\A^r 
of  the  check,  without  notice  of  anything  in  its  origin  giving  it  the 
character  of  accommodation  paper,  and  found,  accordingly,  that  the 
plaintiff  was  entitled  to  recover. 

It  is  now  urged  that  this  check  was  mere  accommodatiofi  paper,  and 
passed  to  the  bank  as  collateral  merely  to  the  protested  note,  without 
any  giving  ot  time  or  other  consideration  on  the  part  of  the  bank,  and 
that  it  falls  within  the  case  ot  Roxborough  v.  Messick,  6  Ohio  St.  448, 
which  decided  that  a  holder  of  a  collateral  note,  taken  to   secure   an 
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existing  debt,  is  not  a  holder  ior  valuable  consideration,  and  that  Rankin 
took  the  right  ol  the  bank  only,  and  stands  in  its  shoes.  This  position 
would  seem  to  be  well  taken,  unless  this  check  is  to  be  considered  as 
given  lor  value. 

What,  then,  is  the  relation  ol  parties  who  exchange  their  paper  in 
the  way  which  was  adopted  by  Hamilton  and  Knight  ?  Were  both 
checks  accommodation  checks,  or  was  one  a  consideration  for  the  other, 
sO  that  suit  might  be  maintained  by  one  against  the  other  ? 

If  Knight  had  sold  or  procured  a  discount  of  the  check  of  Hamil- 
ton, he  would  have  had  no  defence  in  a  suit  even  by  Hamilton  against 
him  on  this  check.  But  as  he  held  it  as  a  memorandum  check,  as  they 
call  it,  can  he.  Knight,  be  regarded  as  standing  in  a  better  condition  ? 

It  appears,  in  fact,  to  be  the  common  case  of  cross  notes  or  cross 
checks-*one  given  in  consideration  of  the  other.  The  liability  of  one 
was  the  consideration  lor  the  promise  of  the  other,  and,  therefore,  the 
paper  must  be  regarded  as  valid,  negotiable  paper,  lounded  on  a  valu- 
able consideration.  To  this  point  authorities  are  not  wanting.  Cowley 
V.  Dunlop.  7  Term  565;  9  East  190,  and  Buckler  v.  Brettivant,  3  East  72, 
where  it  is  held  that  the  cross  notes  are  to  be  taken  as  showing  the 
contract  between  the  parties,  and  '*that  the  law  will  not  raise  any 
promise  extra  the  notes  or  bills,"  whicu  are  evidence  of  absolute  debts. 
Eaton  V.  Carey,  27  Mass.  (10  Pick.)  2X1,  214;  Dowe  v.  Schutt,  2 
Denio  t)23.  In  Whittier  v.  Eager,  1  Al.  499,  the  court  say,  Bigelow, 
J.,  giving  the  opinion  of  the  court,  *' Nothing  is  better  settled  than  that 
a  promissory  note,  given  by  the  maker  in  exchange  for  a  note  given 
to  him  by  the  payee,  is  lor  a  good  consideration,  and  is  in  no  proper 
sense  an  accommodation  note,  although  made  lor  the  mutual  convenience 
of  the  parties.  Higginson  v.  Gray,  47  Mass.  (6  Mete.)  212,  218.  Being 
a  valid  ndte,  on  which  the  defendant  was  liable,  it  is  wholly  immaterial 
whether  the  plaintitt,  as  indor^^ee,  took  it  for  value."  To  the  same 
effect  are  .Trustees  v.  Hill,  12  la.  4t)2;  Fields  v.  Stunston,  41  Tenn. 
(1  Coldw.)  40;  Burdson  v.  Benion,  9  Q.  B.  823. 

It  would  seem  to  follow  that  this  check  was  a  valid  check  in  the 
hands  of  Hamilton,  given  for  a  valuable  consideration,  viz:  his  liability 
on  his  check  given  to  Knight,  unless  there  are  other  circumstances  to 
render  the  principle  ol  cross  notes  or  checks  inapplicable,  and  Hamilton 
was  entitled  to  use  it.  He  did  transler  it  to  the  bank  as  collateral  to 
the  protested  note,  and  the  bank  transferred  ic  to  the  plaintiff,  who  had 
paid  the  note  for  Hamilton's  accommodation  to  secure  him  in  the  same 
way  the  bank  was  secured  by  it. 

Such  is  the  conclusion  to  which  a  majority  ol  the  court  has  come, 
although  it  has  not  been  without  difficulty.  One  of  the  difficulties  in 
adopting  the  conclusion  we  have  stated  is,  that  the  check  upon  the 
National  Bank,  given  by  Hamilton  in  exchange  lor  that  on  which  this 
suit  is  founded,  was  not  stamped;  and  the  question  arises,  whether  this 
want  ot  a  stamp  made  it  void.  It  it  was  void,  it  would  not  amount 
to  a  consideration  ior  the  other  check.  But  unless  the  omission  to 
affix  the  stamp  was  intended  to  defraud  the  revenue,  the  paper  was  not 
rendered  invalid  by  it.  Upon  the  principle  ot  Harper  v.  Clark,  17 
Ohio  St.  190,  we  do  not  think,  that  this  paper  was  invalid  for  want  of 
the  stamp.  Besides,  Knight  could  have  put  on  the  necessary  stamp  and 
canceled  it  as  well  as  Hamilton. 
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Another  difficulty  in  the  case  is,  that  it  is  stated  that  this  check  ot 
Hamilton  was  a  memorandnm  check,  and  was  not  to  be  presented  to  the 
bank.  This  presents  a  more  serious  objection  to  our  theory  ol  the  case. 
We  are  satisfied  that,  the  exchange  of  checks  was  made  on  this  occasion 
at  the  instance,  and  for  the  special  accommodation,  ol  Hamilton.  And 
it  would  seem  probable  that  it  was  not  expected  that  Knight  should 
present  Hamilton's  check  to  the  bank  on  which  'it  was  drawn.  But 
we  can  not  suppose,  Irom  the  whole  transaction,  that  it  was  the  purpose 
of  the  parties  that  Knight  should  not  be  at  liberty  to  present  the  check, 
especially  if  Hamilton  iailed  to  provide  for  the  payment  of  Knight's 
check.  We  must  take  the  transaction  to  be  as  evidenced  by  the  papers. 
Knight  had  the  legal  power  to  use  the  check  of  Hamilton,  and  we  can 
not  adopt  any  other  theory  of  the  transaction  than  that  it  was  actually 
intended  that  the  power  should  be  used  it  Jound  necessary. 

It  is  proper  to  add  that,  at  the  time  of  the  exchange  of  these  checks, 
viz.,  December  31,  1869,  there  was  an  indebtedness  from  Knight  to 
Hamilton,  on  other  transactions,  of  $278.78,  although  this  balance 
was  afterward  changed,  before  this  suit  was  commenced,  and  belore  the 
plaintiff  received  the  check  from  the  bank,  so  that  there  was  a  balance 
of  (83.97  in  favor  of  Knight  against  Hamilton. 

But  we  prefer  to  found  our  opinion  upon  the  ground  that  .these 
exchange  checks  were  valid  and  available  as  checks  given  for  a  valuable 
consideration.  The  tact  that  Knight  now  produces  Hamilton's  check 
and  attaches  it  to  the  evidence  in  the  case,  can  not  make  a  difference. 

Storer,  J.,  dissented.  ' 


/ 


1  0  s.c.  INSURANCE— WIFE— HUSBAND— AGENCY. 

[lu  General  Term,  October,  1871.] 

Anna  Jacob  v.  Continental  Life  Insurance  Co. 

A  married  woman  suggested  to  her  husband  the  takinji^  out  of  a  policy  of  insurance 
on  his  life  for  $10,000,  and  gave  him  her  own  money  to  pay  the  first  preiuium. 
The  husband  signed  the  application  in  his  own  name,  and  shortly  after  became 
bankrupt  and  died ;  but  in  ail  other  respects  the  risk  was  in  her  own  name,  and 
in  accordance  with  the  intention  of  the  wife,  who  paid  the  first  and  all  the  sub- 
sequent premiums  out  of  her  separate  estate,  for  which  the  company  iss«ied  re- 
ceipts to  her :    Held, 

(1)  That  this  insurance  is  within  the  second  section  of  the  **  act  relating  to  insur- 
ance on  life  for  the  benefit  of  orphans  and  widows"  (1  S.  &  C.  737),  which 
allows  the  wife,  by  herself  and  in  her  own  name,  to  insure  her  husband's  life  in 
any  amount  for  which  she  can  pay  the  premiums  out  of  her  separate  estate; 
and  she  is  entitled  to  the  insurance  money,  free  from  the  claims  of  her  hus- 
band's creditors. 

(2)  That  in  making  the  application  the  husband  acted  as  the  agent  of  the  wife» 

which  fact,  on  the  face  of  the  transaction,  the  company  was  bound  to  know. 

On  error  to  the  special  term,  to  reverse  the  judgment  ot  the  court 
below,  in  favor  of  the  plaintiff. 

The  facts  appear  fully  in  the  opinipn  of  the  court. 

Forrest  &  Lindemann,  for  plaintift. 

Okey  &  Taylor,  for  defendants. 
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Hagans,  J. 

This  vrsLn  a  suit  upon  a  policy  of  insurance  on  the  liie  of  Ix)uis  Jacob, 
Jr.,  the  late  husband  of  the  plaintifi,  for  (10,000,  in  the  name  and  for 
the  sole  use  oi  the  plaintiff.  ^ 

l^^flt  appeared  on  the  trial  that  the  deceased  was  insolvent  af  the 
time  of  his  death,  having  belore  made  an  assignment  for  the  benefit  oi 
his  creditors;  that  the  premiums  were  paid  out  of  the  plaintilt's  own 
separate  estate;  that  the  policy  was  taken  out  at  the  instance  of  the 
plaintiff,  who  furnished  her  husband  with  the  money,  though  he  paid 
the  first  premium,  before  he  made  the  assignment,  with  his  check. 
The  policy  recites  that  the  premium  was  paid  by  the  plaintiff.  The 
other  premiums  were  paid  by  plaintiff,  as  evidenced  by  the  receipts  of 
the  defendant  to  her,  and  out  of  her  separate  funds.  It  also  appeared 
that  the  plaintiff  had  another  policy  on  the  lile  of  her  husband,  to  the 
amount  ot  (5,000,  in  the  Atlantic  Mutual  Insurance  Company,  the 
annual  premiums  for  which  were  $136.65.  This  loss  she  had  received. 
The  application  for  the  risk  sued  on  was  made  to  the  defendant  by  Louis 
Jacob  personally,  and  is  signed  by  him  with  his  own  name. 

An  administrator  of  Louis  Jacob  was  appointed  and  made  party 
defendant.  He  answers,  by  the  plaintili*s  counsel,  that  he  believes  the 
plaiutitl  paid  all  the  premiums  out  ot  her  own  separate  lunds,  and  that 
no  creditor  ot  Louis  Jacob  had  presented  any  claim  to  him. 

One  Frederick  Ran,  who  is  admitted  to  be  a  creditor  of  Jacob  to 
the  amount  ot  $700,  files  an  answer  denying  all  the  allegations  of  the 
petition  relating  to  the  payment  df  premiums,  and  insists  that  the  money 
should  go  to  the  administrator,  to  be  distributed  according  to  the  laws 
relating  to  the  administration  of  estates. 

The  defendant  answers  that  Louis  Jacob  paid  the  premiums;  sets 
up  the  payment  ol  the  loss  to  plaintiff  by  the  Atlantic  Mutual  Lile 
Insurance  Company  of  $5,000;  that  it  is  the  holder  of  an  unpaid  note, 
indorsed  by  Louis  Jacob,  for  $1,500,  and  asks  that  the  loss  tor  which  it 
is  liable  be  credited  with  the  amount  thereof,  and  avers  a  willingness 
to  pay  to  plaintiff,  il  adjudged  that  she  is  entitled  to  it;  but  also  avers 
that  the  administrator  of  Jacob  is  entitled  to  the  money,  less  the  in- 
dorsed note  aforesaid. 

No  question  is  made  except  upon  Secr>.  1  and  2  of  the  "act  relating 
to  insurance  on  lite  for  the  benefit  of  orphans  and  widows.'*  1  S.  & 
C.  737  LSec.  3629,  Rev.  Stat.]. 

It  is  said  by  the  defendant  that  this  insurance  ialls  under  Sec.  1, 
of  the  act  referred  to,  which,  authorizes  any  one  to  effect  an  insurance 
on  his  life,  to  inure  to  the  sole  benefit  ol  his  widow  and  children,  exempt 
from  all  claims  by  his  representatives  and  creditors,  provided  that  the 
annual  premium  paid  does  not  exceed, $150.  It  is  admitted,  under  this 
claim,  that  the  plaintitt  would  be  entitled  to  a  portion,  say  $1,000,  of 
the  recovery  here,  as  the  premium  on  the  policy  in  the  Atlantic  Mutual 
Insurance  Company,  which  plaintiH  has  collected,  was  only  $13(5.65. 
But  clearly,  under  the  testimony,  this  insurance  was  effected  by  the 
plaintifl,  and  the  premium  paid  by  her  and  not  by  her  husband.  She 
suggested  the  taking  out  of  the  policy.  She  furnished  the  money  to 
pay  the  premium.  When  it  was  issued,  though  the  husband  gave  his 
own  check  for  the  amount,  confessedly,  by  the  admission  ol  the  policy, 
as  well  as  by  the  testimony,  she  paid  the  first  premium,  and  by  the 
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receipts*  the  subsequent  premiums,  out  of  her  separate  estate,  and  the 
company  shall  not  not\r  gainsay  it.  It  would  seem,  therefore,  that  the 
case  falls  witnin  Sec.  2,  of  the  act  referred  to.  It  is  objected  in  this 
view  that  the  application  is  signed  by  Louis  Jacob.  But  he  acted  as 
the  agent  of  his  wife,  and  the  company  must  be  held,  from  the  face  of 
the  trausaction,  to  have  known  it.  He  could  not,  by  the  mere  fact  of 
signing  the  application  in  his  own  name,  in  her  absence  and  without  her 
knowledge,  defeat  the  intention  or  the  rights  of  his  wife,  as  the  policy 
is  issued  in  her  name.  His  act,  under  the  testimony,  was  her  act;  and 
it  would  be  inequitable,  as  well  as  contrary  to  the  statute,  to  allow  his 
personal  representatives  or  his  creditors  to  reap  the  fruits  of  the  invest- 
ment of  the  wife's  money.  *'It  can  not  be  claimed  that,  from  the 
mere  relation  of  husband  and  wife,  ^  feme  covert  is  bound,  in  respect  to 
her  separate  property,  by  the  admission  or  declaration  of  her  husband." 
Fraternal  Mut.  Life  Ins.  Co.  v.  Applegate.  7  Ohio  St.  292,  293.  Sec- 
tion 2  of  the  act  referred  to  provides  that  a  married  woman  may,  by 
herself  and  in  her  own  name,  from  her  separate  property,  cause  to  be 
insured  ior  her  sole  use  the  life  of  her  husband,  and  the  amount  of  the 
insurance  shall  be  tree  from  all  claims  of  her  husband's  representatives 
and  creditors. 

Section  1  very  properly  limits  an  insurance  to  her  use  to  an  amount 
represented  by  $150  of  premiums,  when  the  husband  effects  it  and  pays 
for  it,  and  where  the  rights  of  his  creditors  are  involved. 

Section  2,  however,  allows  the  wife  to  insure  her  husband's  life  in 
any  amount,  for  which  she  can  pay  the  premiums  out  of  her  separate 
estate.  She  is  to  be  treated  in  these  respects  as  ^feme  soie^  and  the 
insurance  is  her  separate  property. 

The  case  clearly  falls  within  Sec.  2,  and  the  judgment  below  must 
be  affirmed. 


1  CSC.   FIRE  INSURANCE  -MORTGAGOR— MORTGAGEE. 

[In  Special  Term,  December,  1871.] 

♦John  Bates  v.  Commercial  Insurance  Co. 

Bates  sold  the  Louisville  theater  to  Puller,  retaining  a  Hen  by  the  deed  for  $26,000 
of  the  purchase  money,  and  providing  that  Puller  should  keep  on  the  property 
insurance  in  $10,00U,  loss,  if  any,  payable  to  Bates,  on  which  policies  Bates 
brinies  suit.  Before  the  fire.  Puller  sold  and  conveyed  the  property  lor  $75,000 
to  Mark  Munday,  retaining  by  the  deed  a  lien  for  $50,000,  with  the  condition 
that  Munday  should  keep  the  property  insured  in  $10,000,  loss,  if  any,  payable 
to  Fuller:    Held, 

<1)  That  the  interests  of  a  mortgagee  and  mortgaj^or  are  entirely  distinct,  and  that 
the  insurance  procured  by  Munday,  under  his  arrangement  with  Fuller,  did 
not  avoid  the  policies  for  $10,000  procured  by  Fuller  under  the  arrangement 
with  Bates,  notwithstanding  the  provision  in  said  policies  that  **  in  case  the 
insured  or  assigns  should  make  other  insurance  without  consent  of  the  de- 
fendants," the  policies  should  be  void. 

(2)  That  the  word  *'  assigns,"  in  this  clause,  means  assignees  of  the  policy,  and  not 
assignees  of  the  property. 

*  These  judgments,  except  as  against  the  Buckeye  Insurance  Co.,  were  affirmed 
at  general  term.    2  C.  S.  C.  195. 
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<3)  That  the  sale  to  Munday  by  Puller,  he  retaining  a  lien  for  $50,000  of  the  pur- 
chase money,  did  not  avo  d  the  policy  issued  by  one  of  the  defendants  to  Fuller, 
which  contained  the  clause  that  '*  a  transfer  or  change  of  interest  of  the  insured, 
either  by  sale  or  otherwise,  without  consent  of  the  defendant  "  should  avoid 
the  policy.  The  interest  was  not  '  transferred  or  changed  "  within  the  mean- 
ing of  that  clause  in  the  policy. 

Logan  &  Randall,  and  Jordan,  Jordan  &  Williams,  for  plaintitl. 

lytncoln.  Smith,  Warnock  &  Stephens,  for  defendants.    • 

The  lollowing  is  Judge  Talt\s  opinion,  delivered  at  the  December 
special  term: 

Taft,  J. 

These  four  actions  [the  above  title. and  Bates  v.  Magnolia  Ins.  Co., 
Central  Ins.  Co.,  and  Budkeye  Ins.  Co.]  are  each  founded  on  a  policy 
of  insurance  tor  $2,500,  on  the  theater  in  Louisville,  formerly  owned 
by  the  plaintiff,  but  owned,  when  the  original  policies  of  which  these  are 
renewals  were  issued,  by  Geo.  F.  Fuller. 

The  petitions  are  alike,  and  severally  set  out  that  the  plaintiff  sold 
the  theater  to  Geo.  F.  Fuller,  reserving  a  small  rent  of  $100  per  annum, 
and  a  lien  for  $26,250  of  balance  of  the  purchase  money;  and  that  the 
deed  of  transfer  also  contained  a  clause  providing  that  Fuller  should 
keep  the  property  insured  for  four  years  in  the  siim  of  310.000,  and 
assign  the  policy  to  plaintiff  to  secure  the  payment  of  Fuller's  indebted- 
ness to  him. 

That  Fuller  procured  the  insurances  in  the  several  companies  of 
several  defendants,  $2,500  in  each;  that  the  premises  have  been  burned; 
that  the  plaintiff  has  tulfilled  and  performed  all  the  conditions,  and 
asks  judgment  for  the  several  amounts. 

The  first,  second,  third,  and  fourth  defenses  are  alike  in  all  the 
answers.  The  Buckeye  Company  only  adds  a  fifth,  depending  upon  an 
additional  clause  in  its  policy. 

The  first  defense  states  the  provision  which  each  policy  contains, 
''that  il  the  insured  or  his  assigns  should  thereafter  make  any  other 
insurance  upon  said  property,  without  the  consent  of  the  company 
indorsed  on  the  policy,  or  otherwise  acknowledged  by  them  in  writing, 
the  policy  should  cease  and  be  of  no  further  effect;  that  upon  the  face 
of  the  policy  in  each  case  there  was  permission  for  $7,500  more  insur- 
ance, which  had  been  procured  by  the  plaintiff,  making  the  total  ol 
■$10,000;  and  that  these  policies  had  been  kept  alive  by  renewals  till 
the  tire;  but  that  after  procuring  them,  Fuller  procured  $10,000  more 
insurance  on  the  same  property  in  other  companies  without  notice  to 
defendants,,  which  insurance  he  had  collected  of  said  other  companies 
since  the  fire,  thus  avoiding  the  policy  on  which  this  suit  was  brought. 

To  this  defense,  as  well  as  to  all  the  others,  a  demurrer  was  filed. 
But  it  was  held  by  the  cuurt  on  the  argument  at  the  former  hearing 
upon  the  demurrer,  that  the  averments  of  this  first  defense  brought  the 
case  within  the  prohibition  of  * 'other  insurance,"  and  the  demurrer  was 
accordingly  overruled. 

The  second  defense,  after  reciting  the  same  provision  against  "other 
insurance,'*  avers  that  Fuller  had  sold  the  property  since  the  issuing  of 
the  policy  to  Mark  Munday  and  two  others  for  $75,000,  retaining  a  lien 
for  $50,000  of  unpaid  purchase  money,  and  providing  that  the  .«aid  pur- 
<:hasers  should  procure  insurance  in  $10,000,  loss,  it  any,   payable  to 
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Fuller,  which  was  done,  without  notice  to  the  defendants,  in  violation 
ol  the  provision  against  other  insurance. 

It  is  also  averred  that  Munday,  soon  after  the  purchase  from  Fuller 
by   the  three,  purchased  out  the  other  two  purchasers,  and  at  the  time 
of  the  fire  owned  the  whole,  subject  to  the  lien  aforesaid  in  favor  ot 
Fuller. 

The  demurrer  to  this  second  defense  was  sustained  at  the  former 
hearing,  on  the  ground  that  the  insurance  procured  by  Munday  on  his 
interest  was  not  '*other  insurance*'  made  or  procured  by  Fuller  within 
the  meaning  ot  the  provision  in  the  policy,  although  the  loss  was  pay- 
able to  Fuller;  that  the  insurance  was  on  a  different  interest  from  that 
of  Fuller;  and  that  in  order  to  bring  the  case  within  the  prohibition, 
the  additional  insurance  must  be  on  the  s^me,  or  part  ot  the  same 
interest  of  the  same  party. 

As  the  third  defense,  it  is  averred  that  there  is  a  condition  against 
prior  as  well  as  luture  ''other  insurance,"  and  that  the  plaintiff,  when 
his  policy  was  renewed,  failed  to  advise  the  defendant  of  the  existence 
of  the  insurance  procured  by  Mark  Munday,  or  of  the  transfer  of  the 
property  to  him,  and  that  the  condition  in  the  policy  required  the 
representation  of  such  changes  upon  renewals,  on  penalty  of  making 
void  the  policy;  and  that  the  defendants  would  not  have  renewed  the 
policy  if  they  had  known  the  tacts. 

As  a  fourth  defense,  it  is  averred  that  Fuller  represented  that  he 
was  the  owner  of  the  property,  and  that  when  the  policy  was  renewed, 
he  did  not  ac'vise  the  defendants  that  the  ownership  had  been  changed 
by  sale  to  Mark  Munday,  and  that  as  by  the  provision  ol  the  policy 
every  renewal  is  deemed  to  be  made  upon  the  original  representations 
unless  they  are  expressly  changed,  this  was  a  misrepresentation  and 
made  void  the  policy. 

In  the  answer  ot  the  Buckeye  Insurance  Company,  it  is  alleged,  as 
a  filth  defense,  that  the  policy  in  that  case  contains  a  provision  that  *Mn 
case  of  any  transfer  or  change  of  interest  of  the  insured,  either  by  sale 
or  otherwise,  without  consent  of  defendants,  the  policy  shall  thence- 
forth be  void  and  ot  no  ellect;'*  that  the  policy  also  contains  a  provi- 
sion that  all  renewals  shall  be  considered  as  made  under  the  original 
representations,  unless  varied  by  new  representations  in  writing;  that  at 
the  making  of  the  original  policy,  in  June,  1864,  the  property  was 
represented  as  owned,  and  was  owned,  by  Fuller,  and  was  insured  as 
his;  that  on  the  l9th  of  September,  1864,  Fuller  sold  and  conveyed  to 
Munday,  Calvert  &  Carey;  that  on  April  4,  1865,  Calvert  and  Carey 
sold  and  conveyed  to  Munday,  who  owned  Ihe  property  at  the  time  of 
the  fire,  ol  which  the  defendants  had  no  notice.  The  policies  issued 
by  the  other  three  companies  have  no  such  clause  as  that  on  which  this 
fifth  defense  is  founded,  and  their  answers  do  not  contain  this  filth 
defense. 

The  case  was  elaborately  argued  upon  the  demurrer  to  .these 
defenses.  But  that  argument  was  confined  chiefly  to  the  second  defense. 
The  demurrer  to  this  defense,  as  has  been  remarked,  was  sustained. 
The  demurrer  as  to  the  other  defenses  was  overruled,  and  issues  have 
been  made.  The  evidence  has  now  been  heard,  and  the  whole  case  has 
been  argued  upon  the  evidence  and  the  law. 

The  policies  have  been  put  in  evidence,  and  contain  the  clauses 
which  the  answers  represent  them  to  contain.     The  history  ol  the  mak- 
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ing  of  the  contracts  of  insurance  has  been  proved  by  the  testimony  of 
Mr.  Puller  and  ot  Mr.  Hurlburt.  It  appears  that  there  was  no  formal 
written  application  and  representation  ior  insurance,  and  I  am  of  the 
opinion,  from  the  weight  of  the  evidence,  that  the  policies  were  retained 
here  in  Cincinnati,  and  were  not  lorwarded  to  Fuller,  at  Louisville,  so 
that  he  did  not  see,  personally,  how  the  policies  were  drawn  or  how  the 
property  was  described.  Mr.  Hurlburt,  the  president  and  agent  of  the 
Buckeye  Company,  made  the  contingent  arrangement  with  Fuller,  at 
Louisville,  in  a  sort  ol  casual  and  informal  way,  and  Fuller  wrote  to 
Eates,  to  inquire  into  the  sufficiency  ol  the  company,  and  Bates  being 
satisfied,  the  policies  were  issued  without  any  more  formal  or  specific 
representations,  the  parties  having  confidence  in  each  other's  good  faith; 
and  when  the  policies  needed  renewal.  Bates  paid  the  premium  and 
drew  on  Fuller  to  reimburse  himself.  In  the  meantime,  as  is  alleged 
on  behalf  of  the  defendants,  Fuller  sold  the  premises  to  Munday  and 
others,  retaining  a  lien  thereon  for  $50,000  of  the  purchase  money,  and 
requiring  an  insurance  co  be  Ifept  by  the  purchasers,  of  $10,000;  loss, 
if  any,  payable  to  FuJler  ior  his  security,  and  these  transactions  were 
not  made  the  subject  ot  representations  to  the  companies. 

I  find  no  evidence  that  the  risk  was  in  any  measure' inoreased  by 
this  change.  There  is  nothing  in  the  character  ot  the  purchasers  or  of 
Munday,  to  make  the  moral  risk  or  any  risk  greater  than  it  would  have 
been  it  the  property  had  not  been  sold.  Fuller  remained  interested  in 
the  property  so  largely  beyond  all  the  insurance,  that  there  could  not 
be  supposed  to  be  any  appreciable  increase  of  risk  on  the  ground  of  his 
want  df  interest. 

Nor  can  I  find  that  the  failure  of  Fuller  to  represent  the  fact  ol  his 
sale  to  Munday,  and  the  further  lact  that  Munday  procured  the  insur- 
ance in  his  own  name,  under  the  circumstances  stated,  was  a  misrepre- 
sentation or  a  concealment  of  a  fact  material  to  risk.  Nor  do  I  find  any 
such  want  of  representation  ol  Bates*  relation  to  this  property,  and  to 
Fuller,  as  to  impair  the  validity  of  these  policies. 

We  come,  then,  again  to  consider  the  defense  of  **other  insurance." 

The  interest  of  Bates,  in  the  present  case,  was  that  ol  a  mortgagee, 
and  Fuller's  interest  was  that  ot  mortgagor,  so  far  as  the  original 
policies,  of  which  these  policies  are  renewals,  were  concerned ;  and  as 
between  Fuller  and  Munday,  Fuller  was  the  mortgagee  and  Munday 
the  mortgagor.  The  lorm  of  conveyance  used  was  that  common  in 
Kentucky  and  some  other  states,  where,  instead  of  a  separate  deed, 
and  a  separate  mortgage  deed  back  to  secure  the  purchase  money,  the 
deed  itself  which  conveys  the  title  retains  a  lien  to  secure  the  purchase 
money.  But  the  relation  ol  the  parties  to  the  transaction  are  not  differ- 
ent from  that  between  the  vendor  of  real  estate,  who  takes  back  a  sepa- 
rate mortgage  to  secure  the  purchase  luoney  under  the  forms  ot  convey- 
ance usual  in  Ohio. 

The  interests  of  Fuller  and  of  Munday  were  distinct,  as  were  the 
interests  of  Bates  and  Fuller;  and  when  Fuller  procured  the  policies 
of  insurance,  and  assigned,  or  made  the  loss,  if  any,  payable  to  Bates,  to 
secure  his  indebtedness  to  Bates,  it  was  the  interest  ot  Fuller  and  not 
of  Bates  which  was  insured;  and,  although  Bates  was  authorized  to 
collect  the  loss  and  apply  it  to  the  payment  ot  the  lien.  Fuller  was  the 
party  bound  to  keep  the  conditions  ot  the  policy.  The  insurance  was 
his.     Though  Bates  was  entitled   to  collect  the  money,  it  was  to  pay 
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Fuller's  debt.     Stale  Mat.  F.  Ins.  Co.  v.  Roberts,  31   Pa.  St.  (7  Casey  > 
4^58;   Mayor  of  New  York  v.  Sluyvesant,  17  N.   Y.    (3  Smith)  37,  39. 

The  interest  insured  was  entirely  distinct  from  that  of  Bates  as 
mortgagee,  whose  only  interest  was  his  claim.  This  he  might  have 
had  insured,  and  in  case  of  loss  the  company,  on  paying  the  loss,  would 
have  been  subrogated  to  his  right  as  mortgagee,  to  the  extent  of  the 
loss  paid.  But  when  a  loss  happens  under  a  policy  on  the  mortgagor's 
interest,  like  this,  there  is  no  subrogation  to  rights  against  others. 
It  is  the  property  itself  which  is  insured,  and  not  a  mere  debt  secured 
by  a  lien  upon  it. 

The  distinct  nature  ot  the  interests  of  mortgagee  and  mortgagor  is 
well  explained  by  Judge  Story  in  the  case  ot  Carpenter  v.  Insurance 
Co.,  41  U.  S.  (16  Pet.)  495,  501.  The  case  of  Woodbury  Savings  Bank 
v.  Insurance  Co.,  51  Conn.  517,  518,  decided  that  where  the  mortgagee 
had  procured  a  policy  on  his  interest,  the  condition  against  further 
insurance  was  not  violated  by  a  policy  procured  by  the  mortgagor  on 
his  interest.  That  was  sustained  by  the  liuthorities  undoubtedly,  and  by 
principle. 

The  word  *'assifi:ns,"  as  used  in  this  clause  of  the  policy,  '*if  the 
said  insured  or  assigns  shall  hereafter  make  any  other  insurance  upon 
said  property,*'  means  not  assignees  or  transferees  of  the  property  but 
of  the  policy.  This  construction  is  reasonable,  and  hRs  been  settled  by 
authority.  Holbrook  v.  Ameiican  Ins.  Co.,  1  Cur.  193;  Wilson  v.  Hill, 
44  Mass.  (3  Mete.)  66.  68. 

The  question  of  *'other  insurance**  is  not  in  this  case  affected  by 
the  word  ''assigns,**  as  there  are  no  assigns  oi  these  policies  who  have 
obtained  other  insurance.  The  question,  whether  there  has  been 
'* other  insurance**  in  this  case,  obtained  by  or  tor  Fuller,  in 
violation  of  the  policy,  I  have  again  examined  as  well  as  the 
pressure  of  the  business  of  the  term  would  permit.  The  precise 
facts  of  this  case  are  not  to  be  found  in  any  of  the  adjudicated 
cases,  and  present  the  question  of  **other  insurance'*  under  novel 
circumstances,  and  in  a  way,  perhaps,  to  leave  it  not  quite  clear 
of  doubt.  But,  having  regard  to  the  principle  upon  which  courts 
unilornily  construe  these  conditions  in  a  policy,  favoiably  to  the  insured, 
to  avoid  a  harsh  and  inequitable  forfeiture,  I  conclude  that  the  policies 
obtained  by  Mark  Munday,  on  his  interest  in  the  property,  loss,  il  any, 
payable  to  FuUer,  to  secure  the  payment  of  purchase  money,  were  not 
'*other  insurance,"  **made  by  Fuller  or  assigns,*'  **upon  said  property,** 
and.  therefore,  did  not  fall  within  the  prohibition  ot  this  clause  in  the 
policy.  I  think  this  conclusion  is  sustained  by  principle,  and  is  not 
inconsistent  with  the  precedents. 

The  case  most  relied  upon  by  counsel  for  the  defendant,  and  which 
most  nearly  supports  his  position,  is  that  of  Holbrook  v.  American  Ins. 
Co..  1  Cur.  193.  There  are,  however,  differences  between  that  case  and 
the  present,  which  Tvill  not  permit  us  to  loUow  it  as  authority  here. 
One  ditterence,  which  is  of  itsell  sufficient  to  distinguish  it,  is  that  in 
that  case  the  insured,  who  had  sold  the  insured  property  himself,  paid 
the  premium  for  the  * 'other  insurance"  on  the  property  sold.  Such  was 
the  hypothetical  case  put  by  the  judge  in  his  charge  to  the  lury.  Here 
the  premium  is  paid  by  Munday,  and  the  insurance  was  procured  by 
him  on  his  own  interest  and  for  his  own  benefit,  although  the  loss,  if 
any,  was  to  be  applied  on  his  debt  to  Fuller.     Judge  Curtis   gave  it, 
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in  charge  to  Ihe  jury.  **that  if  the  insurance  obtained  by  the  purchasers 
(Shepherd,  Wright  &  Ripley)  nominally  covered  the  whole  property,  . 
and  not  merely  their  interest  in  it,  and  they  were  in  any  manner  author- 
ized by  the  plaintiffs  (the  insured)  so  to  insure,  it  there  was  any 
agreement  between  the  plaintiffs  and  Shepherd,  Wright  &  Ripley  that 
the  former  (the  plaintiffs)  would  pay  the  cost  ol  insuring  the  special 
interest  ol  Shepherd,  Wright  &  Ripley,  or  any  part  of  it,  then  there 
was  subsequent  insurance  within  the  meaning  of  the  policy,  and  the 
plaintiffs  could  not  recover/' 

The  language  of  the  judge,  in  his  charge,  seems  to  be  a  little  more 
guarded  than  some  ol  tne  remarks  precedinj^  it,  which  came  nearer  than 
any  decision  [  have  seen  to  conlounding  the  interests  of  the  mortgagor 
and  mortgagee.  Nevertheless,  the  better  opinion  is,  that  lor  purposes 
of  insurance  they  are  entirely  distinct,  and  never  to  be  coniouuded. 
Involving,  as  this  question  does,  a  lorfeiture  of  all  rights  under  the 
policy,  without  increase  of  risk,  the  court  is  bound  to  give  a  liberal*  con- 
struction ol  this  clause  in  favor  of  the  insured.  It  is  in  accordance  with 
the  current  ot  judicial  authority. 

It  remains  to  consider  the  fifth  delense  in  the  case  against  the 
Buckeye  Company,  that  the  policy  is  lorfeited  by  **a  transfer  or  change 
ot  interest  of  the  insured,  either  by  sale  or  otherwise,  without  consent.'' 

This  question  was  not  argued  on  the  former  hearing  upon  the 
demurrer.  The  evidence  shows  that  Fuller  sold  and  conveyed  the  prop- 
erty tor  $75,000,  retaining,  however,  his  lien  tor  $50,000  ol  the  pur- 
chase money.  II  this  did  not  involve  a  lorfeiture,  it  is  probable  that 
this  might  be  regarded  as  a  change  in  the  interest  bf  the  insured, 
although  there  can  he  no  doubt  that  he  retained  a  very  large  insurable 
interest.  He  is  to  be  regarded  as  having  retained  the  entire  property,  so 
lar  as  the  security  ol  the  purchase  money  was  concerned.  Regarding 
the  real  objects  of  the  parties,  and  their  relation  to  each  other,  we  can 
not  find  such  a  change  of  interest  herCf  by  sale  or  otherwise,  as  to  avoid 
this  policy. 

Courts  have  held  that  where  the  property  insured  was  sold  and  con- 
veyed by  a  deed  absolute  in  form,  and  at  the  same  time  has  made  a 
mortgage  back  to  secure  the  purchase  money,  the  two  deeds  are  to  be 
'  regarded  as  one,  and  the  vendor  is  to  be  regarded  as  holding  his  title 
unchanged,  so  far  as  his  insurance  was  concerned.  There  are  many 
cases  \^hich  may  be  regarded  as  authorities  to  this  point. 

In  Hitchcock  v.  Insurance  Co.,  26  N.  Y.  (12  Smith)  68,  the  words 
v^ere,  **in  case  ot  any  transler,  or  termination  of  any  such  interest  of  the 
assured,  eithei  by  sale  or  otherwise,  without  consent."  It  was  held 
that  sale  and  conveyance,  and  a  mortgage  back  to  secure  the  purchase 
money,  was  not  such  transfer  and  termination  ol  the  interest  as  to  affect 
the  policy. 

In  ^tna  Ins.  Co.  v.  Jackson,  55  Ky.  (16  B.  Mon.)  242,  255,  the 
language  was  as  stated  by  the  chiel  justice,  Marshall,  p.  255,  ''that 
in  case  of  any  transfer,  or  change  of  title  in  the  property  insured  by  this 
company,  such  insurance  shall  te  void." 

The  property  consisted  of  chattels,  but  it  was  sold  and  the  owner- 
ship was  changed,  though  the  insured  retained  the  possession  with  a 
lien  for  the  price.  Held,  that  the  property  was  not  ''chanf^ed,'*  within 
the  meaning  of  the  policy.  But  a  clearer  case  is  that  of  Kitts  v.  Mas- 
sasoit,  Co.,  56  Barb.  177.     The  words  were,  '*and  in  case  ot  any  change 
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of  title  in  the  property  insured  this  policy  shall  cease  and  determine** — 
p.  178.  The  court  held  that  there  was  no  diflEerence  between  these  words 
and  the  words  "transfer  or  termination,"  used  in  26  N.  Y.  68,  and  in 
several  other  cases.  The  court  say,  on  p.  84,  **Now,  if  the  sale  and 
taking  back  a  mortgage  for  the  purchase  money  did  not  'transfer*  the 
title,  how  can  it  be  said  that  such  an  act  'changed*  the  title?  Can  there 
be  a  change  of  title,  within  the  meaning  ot  the  policy,  by  an  act  which 
does  not  'transfer'  the  title — a  change  without  a  transfer?'* 

The  language  in  the  present  case,  I  am  satisfied,  must  bear  the 
same  construction;  and  that  tne  sale  by  Puller,  retaining  the  title  by 
way  of  a  lien  for  $50,000  of  tljie  purchase  money,  was  not  a  forfeiture  of 
the  policy. 

I  have  placed  my  opinion  upon  the  construction  of  the  language  ol 
the  policy.  But  the  informal  manner  in  which  the  application  was 
taken  by  the  agent  of  the  delendants,  and  without  written  representation, 
together  with  the  other  circumstances  in  evidence,  as  to  the  origin  and 
continuance  of  the  insurance,  might  well  be  considered  on  the  further 
question,  whether  in  the  present  case  there  has  not  been  a  waiver  on 
the  part  ot  the  defendants  ot  strict  representation  and  of  notice  ol  any 
supposed  change  of  interest  or  of  other  insurance  without  increase  in 
risk. 

If  the  case  is  taken  up  on  error,  the  bill  of  exceptions  ought  to 
include  all  the  parol  testimony  bearing  on  this  last  feature  of  the  case, 
as  well  as  the  documentary  evidence,  so  that  each  party  may  have  the 
benefit  of  the  case  as  it  has  been  proved  at  the  trial,  however  the 
opinions  ol  different  courts  may  chance  to  differ. 

I  6nd,  then,  for  the  plaintiff  in  each  case,  for  the  full  amount  ol  the 
policy  and  interest. 
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SET-OFF— STATUTE  OF  LIMITATIONS. 

James  Irwin,  Admr.,  v.  Jesse  Garretson. 


1.  The  statute  of  limitations  may  be  pleaded  against  a  set-off. 

2.  If  a  cause  of  action,  which  has  been  pleaded  as  a  set-off,  accrued  in  the  lifetime 

of  the  plaintiff's  intestate,  the  running  of  the  statute  of  limitations  was  not  in- 
terrupted by  the  death  of  the  intestate  against  whom  the  action  accrued. 

3.  If  the  facts  constituting  a  bar  by  the  statute  of  limitations  appear  on  the  face  of 

the  pleading,  it  may  be  taken  advantage  of,  either  by  a  general  demurrer  or  by 
an  answer  setting  up  the  statute  ;  but  if  not  met  by  one  or  the  other,  the  de- 
fense of  the  statute  is  waived. 

This  suit  was  brought  upon  a  promissory  note  made  by  the  defend- 
ant.    The  note  was  tor  $1,000.  as  tollows: 

'*$1,000.  Cincinnati,  January  1,  18t)4. 

**One  year  alter  date,  I  promise  to  pay  to  the  order  ot  Catherine 
Seybold  one  thousand  dollars,  loi*  value  received,  with  eight  per  cent, 
per  a'nnum  interest  from  date. 

(Signed,)  'jEssE  Garretson." 

Indorsed:  * 'Received.  February  22.,  1867,  on  the  within  note,  1500, 

(Signed,)  '*J.  F.  Irwin,  Admr." 
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This  note  is  one  of  several,  the  others  and  the  half  of  this  having 
been  paid.  The  defendant,  by  his  answer,  filed  in  April,  1871,  claimed 
a  set-off  of  moneys  advanced  by  him  in  and  prior  to  1864,  and  of  com- 
missibns  on  remittances  by  him  oi  money  of  the  estate  to  Mrs.  Seybold, 
all  prior  to  1864,  and  in  tne  lifetime  ol  Mrs.  Seybold,  S;  mounting,  in  the 
aggregate,  to  $1,678.64,  and  demands  a  judgment  for  the  balance  after 
paying  the  note. 

The  plaintitl  denies  that  the  deiendant  acted  as  the  agent  ot  Mrs. 
Seybold  in  the  collection  of  rents,  or  that  she  was  the  owner  of  any  real 
estate  in  Cincinnati,  and  avers  that  the  deiendant,  as  statutory  guardian 
of  the  estate  of  Blias  F.  and  Emma  O.  Seybold,  minor  children  ot 
Emanuel  and  Catherine  Seybold,  collected  certain  rents  and  handled 
certain  moneys  for  said  mfnors,  tor  which  he  has  been  fully  paid;  and 
that  il  he  had  not  been  compensated  for  services  rendered  as  guardian  of 
the  children,  the  probate  court  is  the  proper  tribunal  for  making  the 
proper  allowance  in  the  settlement  of  the  guardian's  account. 

The  plaintiff  also  says  that  the  cause  of  action  stated  in  the  cross- 
petition  did  not  ac:rue  within  six  years. 

The  cause  of  action  presented  by  the  defendant  arose  in  1863,  in 
the  lifetime  of  Mrs.  Seybold,  who  died  in  July,  1864.  The  statute  of 
limitations,  therefore,  commenced  running  against  the  claim  before  her 
death.  It  is  claimed,  by  counsel  for  the  defendant,  that  the  statute 
stopped  running  on  the  death  of  Mrs.  Seybold,  and  did  not  commence 
running  again  until  eighteen  months  after  adnrinistration  granted  on 
her  estate. 

Wm.  Tilden  and  H.  J.  Harrop,  for  plaintiff. 

Judge  CoflSn,  for  defendant. 

Taft,  J. 

1  can  not  find  any  authority  for  holding  that  the  statute  ceased  to 
run  on  the  death  of  Mrs.  Seybold.  I  do  not  find  any  decision  in  Ohio 
which  has  overruled  or  impaired  the  authority  of  Granger  v.  Granger, 
6  Ohio  35,  where  it  was  held,  both  that  the  statute  of  limitations  was 
available  against  a  set-off,  and  that  when  the  statute  had  commenced 
to  run,  the  death  of  the  debtor  did  not  prevent  its  continuing  to  run. 
This  is  according  to  the  approved  construction  of  the  laws  for  the 
limitation  of  actions  in  England  and  America,  unless  there  be  some 
express  exception  in  the  statute  itself  by  which  its  running  is  to  be 
interrupted  after  it  has  commenced.  The  death  of  the  debtor  is  not 
made  an  exception  by  our  statute.  In  Sherman  v.  Western,  etc.,  Co., 
24  Iowa  515,  it  was  held,  that  when  the  statute  begins  to  run  it  will 
not  stop  unless  the  statute  expressly  provides  that  it  shall  stop. 

It  is  also  held,  in  Patterson  v.  Hansel,  67  Ky.  (4  Bush  654),  that  if 
the  statute  has  (Commenced  to  run  in  the  lifetime  of  the  ancestor,  it  will 
continue  to  run  against  the  infant  heirs.  And  in  the  very  recent  case 
of  Hull  V.  Deatly,  70  Kv.  (7  Bush)  687,  690,  it  is  said,  **It  is  the  rule 
m  this  state,  and  so  held  by  repeated  adjudications  of  this  court,  that 
in  regard  to  claims  for  personalty,  when  the  statute  ol  limitations  begins 
to  run  in  the  lifetime  ol  the  claimant,  it  is  not  interrupted  by  his  sub- 
sequent death." 

The  rule  is  the  same  in  regard  to  the  debtor,  as  is  stated  in  Angell 
Limitations,  p.  57,  where  it  is  laid  down  "that  if  the  statuteTaas  once 
began  to  run  in  the  lifetime  ot  the  testator  or  intestate,  it  does  not  cease 
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running  during  the  period  which  may  elapse  between  his  death  and 
the  time  at  which  a  personal  representative  is  constituted  and  duly 
qualified."  It  was  so  expressly  held  at  law,  in  England,  in  Rhodes  v. 
Smethurst,  4  Mees.  &  Wels.  42;  and  in  equity,  in  Preake  v.  Cranefeldt, 
3  Myl.  &  Cr.  455.  The  chancellor  said  in  the  latter  case,  **that  it  would 
be  absurd  to  hold,  that,  il  the  debtor  died  only  one  day  beiore  the  six 
years  were  out,  the  creditor  was  to  have  another  period  ol  six  years 
within  which  to  enlorce  his  demand. '  *  Nicks  v.  Martindale,  1  Harp.  135» 
and  Beauchamp  v.  Mudd,  5  Ky.  (2  Bibb)  537,  are  to  the  same  efiFect. 

The  case  of  Rhodes  v.  Smethurst,  4  Mees.  &  Wels.  57,  is  a  leading 
case  in  which  the  barons  gave  opinions  seriatim,  and  the  case  was  alter- 
ward  affirmed  in  exchequer  chamber,  6  Mees.  &  Wels.  351,  where  it 
was  again  tully  considered  and  decided.  Johnson  v.  Wren,  3  Stew.  173, 
180;  Bunce  v.  Wolcott,  2  Conn.  27;  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  129;  Jackson  v.  Wheat,  18  Johns.  40;  Jackson  v.  Johnson,  5  Cow. 
74,  93;  4  Taunt.  82t). 

I  am  satisfied  that  the  claim  which  is  pleaded  as  a  set-off  by  the 
defendant,  is  barred  by  the  limit  of  six  years  in  the  general  statute  of 
limitations.  The  lact  that  in  1867,  when  he  made  the  last  payment, 
the  defepdant  informed  the  administrator  that  he  had  a  claim  against 
the  estate,  did  not  stop  the  running  of  the  statute.  The  hrst  legal  step 
he  took  to  enforce  his  claim  was  April  14,  1871,  when  he  filed  his 
answer.  So  that  nearly  eight  years  had  elapsed  since  the  action  must 
have  accrued  on  the  claim  he  seeks  to  have  set  ot) ,  and  more  than  six 
years  had  elapsed  before  the  petition  was  filed  by  the  plaintiti  in  this 
case,  which  was  January  15,  1870. 

It  is  asked,  ''Why  may  not  the  claim  ot  Garretson  be  treated  as  a 
payment  of  the  note,  as  ot  the  date  when  the  commissions  accrued?'* 
That  question  is  answered  in  the  present  case,  by  the  tact  that  the 
note  was  made  alter  the  commissions  accrued,  and  it  they  were  intended 
to  be  payment,  should  have  been  deducted.  They  could  npt  be  treated 
as  payment  on  the  note,  as  of  the  date  when  the  commissions  accrued^ 
because  the  note  had  no  existence. 

But  it  this  claim  of  the  detendant  were  not  barred  by  the  j^eneral 
statute  ol  limitations,  and  the  facts  had  been  pleaded,  as  proved,  I  think 
it  would  have  been  barred  bv  the  four  years*  limitation,  in  the  act 
regulating  executors  and  administrators,  1  S.  &  C,  Sfc.  101,  pp.  585, 
586  [Sec.  6113,  Rev.  Stat.],  which  provides  that  *'no  executor  or  admin- 
istrator, after  having  given  notice  of  his  appointment,  as  provided  in 
Sec.  81  of  this  act,  shall  be  held  to  answer  to  the  suit  of  any  creditor 
of  the  deceased,  unless  it  be  commenced  within /^k/  y^ars  from  the  time 
of  his  giving  bond,  as  aforesaid.** 

It  appears  from  the  evidence  and  the  admission  of  the  parties,  that 
the  four  years'  limitation  would  have  expired  and  did  expire  in  1868, 
two  years  before  the  commencement  ot  this  suit,  and  nearly  three  years 
beiore  this  claim  was  set  up  by  way  of  answer  in  this  case,  which  is  the 
only  presentment  of  it  ever  made  to  the  administrator. 

But  I  place  my  decision  upon  the  general  six  years*  limitation, 
because  the  four  years'  limitation,  under  the  administration  act,  has  not 
been  pleaded.  I  do  not,  however,  intend  to  decide  the  question  whether 
the  four  years'  statute  can  be  available  to  the  plaintitt  upon  the  evidence, 
without  an  averment  in  the  replications  setting  up  that  statute.  These 
statutes  are  regarded  with  more  favor  than  formerly. 
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In  the  case  of  Kelley  v.  Wiseman,  13  Re.  256  (2  Disn.  418),  it  was 
held,  upon  the  reasoning  of  the  Supreme  Court  in  Hill  v.  Henry,  17 
Ohio  9,  11,  that  **the  judge,  before  whom  the  case  is  tried,  may  take 
notice  of  the  lapse  of  time,  without  plea,  or  after  pleas  should  be  filed.  *^ 

But  in  Sturges  v.  Burton,  8  Ohio  St.  215.  2l9,  it  was  decided  that 
the  objection  ol  the  statute  oi  limitations  is  available  on  a  demurrer  to 
a  petition,  which  shows  upon  its  iace  that  the  claim  is  barred.  But  it 
the  defendant  neither  demurs  nor  answers,  setting  up  the  statute,  that 
defense  is  waived.  The  same  doctrine  is  approved  in  Delaware  Co.  v. 
Andrews,  1«  Ohio  St.  50,  67. 

I  place  my  opinion,  thereiore,  on  the  general  statute,  and  find  for 
the  plaintiff  the  amount  ol  the  $500  and  interest.  But  the  interest  must 
be  cast  at  six  per  cent.,  although  the  note  provides  for  eight  per  cent. 
The  law,  at  its  date,  Jantuary,  1864,  did  not  allow  contracts  lor  more 
than  six  per  cent. 

The  eight  per  cent,  act  was  passed  in  1869,  and  the  ten  per  cent, 
act  was  repealed  in  1859.  The  judgment  will  include  six  per  cent, 
simple  interest. 


1  c^  c.  RAILWAY  STOCK— MORTGAGE— REORGANIZATION 

[In  General  Term,  October,  1871.] 

♦Samuel  Fosdick  v.  Wii^liam  Green. 

1.  G,  owning  shares  of  Marietta  and  Cincinnati  Railroad  stock  in  1856,  transferred 

the  same  to  F,  who  gave  i^ceipts  substantially  as  follows :  "  Borrowed  of  Wm. 
Green  109  shares  M.  &  C.  stock,  returnable  on  demand,  with  interest  at  the  rate 
of  eight  per  cent." 

2.  In  1860,  a  mortgage  was  foreclosed  and  the  entire  railroad  property  was  sold  at 

judicial  sale,  and  a  special  act  passed,  ratifying  the  sale  and  affirming  the  title 
and  franchise  of  the  purchasers,  who  were  trustees  appointed  by  and  acting 
for  the  creditors.  The  same  year  a  reorganization  was  effected,  and  to  it,  as 
"The  Marietta  and  Cincinnati  Railroad  as  reorganized,"  the  trustees  conveyed 
by  deed.  Subsequently,  under  the  act  of  April  4,  1863,  another  deed  was  exe- 
cuted from  the  "  Marietta  and  Cincinnati  Railroad  Company  "  to  the  "  Marietta 
and  Cincinnati  Railroad  Company  as  reorganized,"  thereby  vesting  it  with  the 
franchise,  property  and  rights  of  the  old  corporation,  at  which  time  the  stock 
of  the  Marietta  and  Cincinnati  Railroad  Company  had  no  market  value.  In 
suit  by  G,  to  recover  from  F  the  value  of  the  stock  transferred  :    //g/d^ 

(a)  That  the  sale  of  the  road  and  franchises,  together  with  the  subsequent  proceed- 

ings, acted  as  a  complete  extinguishment,  for  all  practical  purposes,  ot  the 
Marietta  and  Cincinnati  Railroad  stock. 

(b)  That  the  stock  having  no  existence  when  this  suit  was  brought,  no  demand  for 

its  return  and  refusal  was  necessary,  and  the  bringing  of  this  action  was  a  suf- 
ficient demand. 

I 

(c)  That  the  transactions  between  the  parties  were,  in  fact,  sales,  and  the  vendee 

was  bound  to  compensation  ;  and,  the  risk  of  the  contracts  being  upon  him, 
under  the  circumstances,  that  the  measure  of  damages  was  the  market  value  of 
the  stock  at  the  time  of  the  loan,  in  1856. 

Writ  of  error  to  special  term,  to  reverse  a  judgment  there  in  favor 
of  the  plaintitt  below. 

♦Judgment  reversed,  27  Ohio  St.  484. 


/ 
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William  Green  was  the  plaintifl  below,  and  Hied  his  petition  on 
January  16,  1869,  setting  forth  two  causes  of  action,  as  follows: 

First.  The  plaintifi  alleged  that  he  owned  109  shares,  of  ^50 
each,  of  the  capital  stock  of  the  Marietta  &  Cincinnati  Railroad  Com- 
pany, a  body  corporate  under  the  laws  of  Ohio,  and  that  said  shares 
bore  interest  at  the  rate  ot  eight  per  cent,  per  annum,  and  said  shares, 
with  the  interest  accrued  thereon,  were  worth,  on  January  1,  1856,  the 
sum  of  $3»084.50.  That  the  said  Green,  on  that  date,  at  the  special 
instance  and  request  ot  the  delendanl,  Samuel  Posdick,  lent  and  fully 
transferred  the  said  shares  to  the  said  defendant,  who  then  and  there 
promised  and  agreed  to  return  said  stock  to  the  plaintiff,  when  requested, 
with  interest,  of  which  promise  and  agreement  the  following  is  a  copy, 
viz: 

**Borrowed  oc  William  Green,  Esq.,  one  hundred  and  nine  shares 
($5,450)  of  the  ^capital  stock  of  the  Marietta  &  Cincinnati  Railroad 
Company,  returnable  on  demand,  with  interest  on  said  stock  at  the  rate 
of  eight  per  cent,  per  annum,  from  the  1st  of  February  last. 

(Signed,)  **Sam*l  Fosdick. 

•'June  1,  1856." 

On  which  agreement  was  the  following  memorandum,  written  by 
defendant,  viz: 

**109S.— $5,450.00 
Ills.—  5,550.00 


$11,000.00 

29B.33,.four  months'  int.  at  8  per  cent. 
25.94,  marginal  interest* 


$11,319.27,  or  $6,225.60." 

Plaintiif  further  averred,  that  the  defendant  had  not  returned  said 
stock,  and  that  in  the  year  1860  the  said  Marietta  &  Cincinnati  Railroad 
Company  transferred  their  said  railroad,  and  all  their  property  and 
means,  to  another  and  different  company,  and  said  corporation  was  sur- 
rendered and  dissolved,  and  all  the  capital  stock  thereof  became  and 
was  wholly  extinguished,  all  of  which  was  well  known  to  the  defendant; 

and  that  afterward,  on  the day  of  October,  1868,   he  duly  requested 

the  delendant  to  perform  his  said  promise  and  agreement,  and  pay  the 
plaintitt  the  value  of  his  said  sto.k  and  interest,  as  above  stated,  with 
interest:  but  the  defendant  wholly  ret  used  to  do  so,  whereby  the  plain- 
tiff has  wholly   lost  the  .said  stock  and  the  value  thertol. 

The  second  cause  of  action  was  in  the  same  form  as  the  first,  but 
was  on  a   separate  agreement,  as  follows,  viz: 

'* Borrowed  of  William  Green,  Esq.,  certificates  lor  one  hundred  and 
eleven  shares  of  Marietta  &  Cincinnati  Railway  stock,  drawing  interest 
at  eight  per  cent.,  trom  February  1,  1856,  marginal  interest,  $25.94,  to 

be  returned  on  demand.  (Signed,)  Sam'i,  Fosdick. 

* 'January  12,  1857." 

^'111  Shares $5,500.00 

Interest  Irom  Feb.  1,-  1857. 
Marg.  interest 25.94." 


J 
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The  delendant  answered  as  follows: 

That  on  and  from  June  1,  1866,  there  had  been  issued  by  the  said 
Marietta  &  Cincinnati  Railroad  Company  a  large  amount  of  certificates 
of  stock,  signed  by  the  treasurer  and  president  oi  the  company,  certify- 
ing that  a  person  or  persons  named  therein  were  owners  ol  a  specified 
number  of  shares  in  the  capital  stock  of  said  company,  transferable  on 
the  books  thereof  in  person  or  by  attorney,  on  the  surrender  of  the  cer- 
tificate; that  on  the  back  of  each  certificate  was  printed  a  blank  form 
ol  a  power  ol  attorney,  and  also  a  statement,  signed  by  the  secretary  oi 
the  company,  that  **the  within  certificate  is  entitled  to  eight  per  cent, 
interest  per  annum  in  stock.*'  The  defendant  further  states,  that  it 
was  usual  and  customary  for  those  who  had  obtained  from  said  company 
the  said  certificate  of  stock  to  sign  said  power  of  attorney,  leaving^ 
blank  (to  be  inserted  thereaiter)  the  name  or  names  of  the  person  or 
persons  to  act  as  attorney,  which  usage  and  custom  was  well  understood 
and  recognized  by  said  company.  And  the  defendant  further  states^ 
that  such  certificates  of  stock,  with  the  power  ot  attorney  so  executed 
in  blank,  were,  on  and  prior  to  June  1,  1866,  and  subsequent  thereto* 
including:  January  12,  1867,  bought  and  sold  in  the  city  ot  Cincinnati 
as  and  lor  the  stock  of  said  company. 

The  defendant  further  says,  that  he  denies  that  the  plaintifl  was 
the  owner,  and  lent  and  transl erred  to  the  delendant  shares  of  stock  in 
said  Marietta  &  Cincinnati  Railroad  Company,  otherwise  than  as  hold- 
ing and  loaning  and  transferring  by  delivery  to  the  defendant  certificates 
of  stock,  with  a  power  ot  attorney  executed  in  blank,  as  hereinbefore 
described.  And  the  defendant  states  that  the  shares  of  stock  mentioned 
in  the  two  written  agreements  set  out  in  the  petition  were  such  certifi- 
cates of  stock  to  the  amount  therein  named,  and  the  shares  of  stock  to 
be  returned  to  the  plaintiff  on  demand  were  like  certificates  ol  stock  to 
the  same  amount,  and  such  additional  amount  as  the  interest,  payable 
in  stock,  which  might  have  accrued  at  the  time  ot  demand,  would 
require.  And  the  defendant  states  that  the  plaintitf  has  in  no  form  or 
manner  made  demand  upon  him,  the  defendant,  for  the  return  of  the> 
shares  of  stock  in  said  two  written  agreements  mentioned,  or  of  either  of 
them. 

The  defendant,  lor  further  answer,  denies  the  allegations  in  the 
said  petition  as  to  the  surrender  and  dissolution  ot  the  said  Marietta  & 
Cincinnati  Railroad  Company,  and  the  extinguishment  of  its  capital 
stock. 

The  court  found  the  plaintiff  below  entitled  to  a  judgment  lor  the 
market  value  (about  sixteen  cents  on  the  dollar)  ot  the  stock  mentioned 
in  the  two  agreements  at  the  time  they  bear  date,  with  interest  from 
that  time  at  eight  per  cent.,  and  rendered  judgment  lor  the  sum  of 
^3,816. 78. 

A  motion  for  a  new  trial  was  made  by  botn  parties  and  overruled, 
and  this  action  is  prosecuted  to  reverse  that  judgment. 

Stallo  &  Kittredge,  for  plaintiff  in  error: 

I.  No  breach  of  the  contract  set  forth  in  the  petition  occurred » 
whereon  an  action  could  be  maintained,  until  a  demand  was  made  of 
Fosdick  for  the  return  of  the  stock  named  in  the  contracts.  It  is  the 
demand  and  refusal  which  constitutes  the  breach  of  the  contract  and 
does  the  damage.  Lobdell  v.  Hopkins,  5  Cow.  516;  Vance  v.  Bloomer, 
20  Wend.  196;  Moore  v.  Railroad  Co.,  12  Barb.  156;  Noonnn  v.  Ilsley> 
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IT  Wis.  314,  and  same  case  21  Wis.  138;    Thrall  v.  Meade,  40  Vt.  (6 
Veazey)  540,  544;  Newman  v.  McGregor,  5  Ohio  349. 

II.  The  measure  ot  damages  for  a  breach  ot  the  contract  set  forth 
in  the  petition  is  the  value  ot  the  stock  at  the  time  of  the  breach  of  the 
contracts,  which,  from  the  preceding  proposition,  was  the  time  ot  such 
demand  and  refusal.  Chase  v.  Washburn.  1  Ohio  St.  244;  Cleveland 
i^  P.  R.  R.  Co.  V.  Kelly,  5  Ohio  St.  180;  Robinson  v.  Noble,  38  U.  S. 
<8  Pet.)  181;  Eastern  Rd.  Co.  v.  Benedict,  76  Mass.  (10  Gray)  212;  Smith 
V.  Berry,  6  Shepl.  122;  Bush  v.  Canlield,  2  Conn.  485;  Wells  v.  Aber- 
nethy.  5  Conn.  222. 

III.  1.  The  deed  from  Noah  Wilson  and  others,  purchasers  at  the 
receiver's  sale,  to  the  Marietta  &  Cincinnati  Railroad  Company  as 
reorganized,  is  invalid  for  want  ol  a  competent  grantee.  Sloane  v. 
McConahy,  4  Ohio  157;  Jackson  v.  Corry,  8  Johns.  385,  38(5;  Jackson 
V.  Hartwell,  8  Johns.  422;  Hornbeck  v.  Westbrook,  9  Johns.  73. 

2.  From  the  last  proposition,  the  deed  of  the  Marietta  &  Cincinnati 
Railroad  Company  to  the  ** Marietta  &  Cincinnati  Railroad  Company 
as  reorganized,"  is  invalid,  because  the  grantees  do  not  fall  within  the 
persons  defified  in  the  act  of  18t)3.  S.  &  S.  131.  [Repealed,  Sec.  7437, 
(No.  464)  Rev.  Stat.] 

3.  The  deed  purporting  to  have  been  made  under  this  act  is  void, 
because  the  consent  of  two-thirds  of  the  stockholders  thereto  is  not 
shown. 

4.  The  deed  is  void,  as  there  is  no  prool  that  the  condition  of  the 
proviso  ol  said  act  was  ever  complied  with.  If  it  was  not,  the  deed  is 
void;  il  it  was,  the  preservation  of  the  old  stock,  as  a  thing  of  value, 
has  been  specially  provided  lor,  and  it  may  Ve  converted,  under  the 
proviso,  into  stock  in  the  new  corporation. 

5.  The  act  of  1863  is  unconstitutional,  because  it  is  a  special  act 
conferring  corporate  powers,  under  Art.  l3,  Sees.  1  and  2  ol  the  constitu- 
tion of  Ohio. 

IV.  In  no  case  can  the  damages  bear  eight  per  cent,  interest. 
King,  Thompson  &  Avery,  and  Nicholas  Longworth,  lor  defendant 

in  error: 

I.  This  loan  was  a  mutuum,  and  in  legal  effect  a  sale,  changing 
the  property,  throwing  upon  the  borrower  all  the  risks  attending  its 
return  and  creating  a  debt.  Chase  v.  Washburn,  1  Ohio  St.  244,  249. 
Demand  of  the  stock  was  not  necessary  to  the  action.  Demand  of  its 
value,  as  alleged  in  the  petition,  was  sufficient. 

II.  The  value  at  the  time  of  the  demand,  or  suit  brought,  is  not 
the  measure  of  damages  in  such  a  case.  The  rule  is  not  general.  It 
does  not  apply  to  stock  contracts.  Bates  v.  Wiles,  12  Re.  272  (1  Handy 
532);  and  see  Romaine  v.  Van  Allen,  26  N.  Y.  (12  Smith)  309;  Scott  v. 
Rogers,  31  N.  Y.  (4  Tiffany)  676;  Bank  ot  Montgomery  v.  Reese,  26  Pa. 
St.  (2  Casey)  143;  West  v.  Pritchard,  19  Conn.  212;  Kent  v.  Ginter, 
23  Ind.  1.  Nor  to  real  estate  contracts.  Buck  v.  Waddle,  1  Ohio  357; 
and  see  Hertzog  v.  Hertzog,  34  Pa.  St.  (10  Casey)  418,  and  McNair  v. 
Compton,  35  Pa.  vSt.  (11  Casey)  23,  which  are  both  directly  against 
the  decision  in  Wells  v.  Abernethy,  5  Conn.  222,  cited  by  plaintiff 
in  error.  Nor  to  contracts  for  merchandise  when  the  price  has  been 
paid  in  advance.  West  v.  Went  worth,  3  Cow.  82;  Arnold  v.  Suffolk 
Bank,  27  Barb.  424;  Dabovich  &  Co.  v.  Emeric,  12  Cal.  171;  Maher  v. 
Riley,  17  Cal.  415;  Randon  v.  Barton,  4  Texas  289;  Calvit  v.  McFadden, 
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13  Texas  324.  Nor  is  it  true  that  in  an  action  upon  a  contract  the 
original  consideration  can  not  be  recovered.  Taft  v.  Wildman,  16  Ohio 
123;  3  Jones  Law  650;  2  Man.  G.  &  S.  905. 

III.  But  the  rule  claimed  can  not  apply  here,  because  at  the  time 
of  demand  no  such  stock  was  in  existence.  That  is  the  peculiar  and 
controlling  feature  of  the  case.  That  the  stocK  of  the  Marietta  &  Cin- 
cinnati Railroad  had  become  extinct  is  proved  by  the  foreclosure  and 
sale  ot  their  road  and  all  its  appurtenances,  in  i860,  to  the  new  ^'Marietta 
&  Cincinnati  Railroad  Company  as  reorganized,"  followed  by  the  deed 
conveying  its  franchise  and  all  its  corporate  rights  and  privileges  to  the 
new  company,  by  virtue  ot  the  general  act  of  April  4,  186^.  S.  &  S. 
l31.  The  corporate  capacity  ot  the  new  company  can  not  be  collaterally 
impeached  or  questioned.  Webb  v.  Moler.  8  Ohio  548;  5  Ala.  787. 
The  record  of  the  suit  ot  Noah  L.  Wilson,  trustee,  against  the  stock- 
holders and  creditors  of  the  original  company  also  proves  that  nearly  all 
the  old  stock  was  surrendered  in  exchange  tor  stock  in  the  new  company. 
The  effect  ot  all  this  was,  the  old  company  and  its  stock  were  detunct 
prior  to  1868.     Its  charter  was  virtually  surrendered. 

IV.  The  risk  ot  returning  the  stock  being  on  the  plaintiff  in  error, 
and  the  stock  destroyed,  the  only  possible  measure  of  damages  was  its 
value  at  the  time  of  the  loan.  The  court  had  no  other  alterative.  No 
intermediate  time  between  the  loan  in  1857  and  the  demand  in  1868 
could  be  selected.  The  court  was,  therefore,  unavoidably  remitted  to 
the  value  of  the  stock  at  the  time  of  the  loan.  The  plaintiff  in  error,  as 
vendee,  is  bound  for  compensation.  He  owes  the  plaintifi,  and  the  stock 
has  been  lost  without  any  tault  ol  the  latter. 

V.  The  value  at  the  time  ot  the  loan  being  the  measure  of  damages, 
and  the  parties,  by  their  memorandum  made  at  the  time. on  the  loan 
note,  having  put  their  own  valuation  upon  the  stock,  that  should  govern. 
Why  else  was  it  put  there  ?  Tatt  v.  Wildman,  16  Ohio  123;  Barrett  v. 
Allen,  10  Ohio  42t);  Story  Bailment,  Sees.  253,  263a.  And  see  2  Man. 
Gr.  &  S.  905;  Drown  v.  Smith,  3  N.  H.  299;  Wakefield  v.  Stedman, 
29  Mass.  (12  Pick.)  662;  Jones  v.  Richardson,  51  Mass.  (10  Mete.) 
481. 

Hagans,  J. 

This  action  is  founded  on  two  agreements,  one  ot  which  is  as 
follows: 

''Borrowed  of  Wm.  Green,  Esq.,  one  hundred  and  nine  shares 
($5,460)  ot  the  capital  stock  of  the  Marietta  &  Cincinnati  Railroad 
Company,  returnable  on  demand,  with  interest  on  said  stock  at  the  rate 
of  eight  per  cent,  per  annum  from  the  first  of  February  last. 

'*June  1,  1866.  Samuel  Fosdick.'' 

On  which  there  is  a  memorandum,  viz: 
"109  S.— $5,450 
111  s.—  6,550 


$11,000 
293.33-4  mos.  int.  at  8  per  cent. 
25.94 — marginal  interest. 


$11,319.27— or  $t),226.60.'' 
The  other  agreement  is  as  follows: 
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** Borrowed  ot  Wm.  Green,  Esq.,  certiticate  for  one  hundred  and 
eleven  shares  of  Marietta  and  Cincinnati  Railway  stock,  bearing  interest 
at  ^ight  per  cent,  from  February  1,  l85t);  marginal  interest,  925.94;  to 
be  returned  on  demand.  Samuel  Fosdick. 

**  January  12,  1857.'' 

On  which  there  is  this  memorandum: 

'*111  Shares 85,650 

Interest  from  February  1,  18i)6 
Marginal   interest 25.94.*'' 

And  judgment  was  asked  lor  Sb,225.00,  interest  and  costs. 

On  the  trial  it  appeared  that  the  agreements  sued  on  were  in  the 
handwriting  oi  the  deJendant,  including  the  memorandum  in  figures, 
which  were  placed  thereon,  before  the  papers  were  delivered  to  the 
plaintiff.  It  seems  that  the  parties  had  a  large  negotiation  or  '*swap," 
as  they  call  it.  shortly  before,  amounting  to  over  S32,000,  in  which  the 
defendant  transferred  to  the  plaintiO  certain  stocks,  including  those 
mentioned  in  the  agreements,  in  exchange  for  certain  notes  indorsed 
by  the  plaintifl  to  the  defendant.  It  was  claimed  that  the  memoranda 
in  figures  at  the  bottom  ot  the  contracts,  were  intended  to  indicate  the 
agreed  value  of  the  stock  at  the  time  the  loans  were  made.  Mr.  Green 
states  that  this  value  **was  ai>certained  and  declared  on  an  account," 
containing  the  statement  of  the  securities  involved  in  the  **swap,"  which 
* 'exactly  corresponds  with  the  memoranda"  in  the  agreements.  Mr. 
Fosdick  states  that  these  tigures  simply  represented  the  price  at  which 
these  stocks  were  put  in  that  bargain" — **th»it  these  figures  did  not 
represent  the  market  value  of  the  stock,  but  to  show  their  nominal  or 
conventional  value  at  which  he  and  the  plaintiff  had  snapped  the  stocks 
and  notes.  The  stock  named  in  the  contracts  was  transferred  to  the 
defendant,  who  alter \\ard  had  sole  control  of  it,  and  was  never  returned 
or  oflered  to  be  returned,  or  paid  or  settled  for.  There  is  testimony  ot 
an  alleged  demand  by  the  plaintiff  for  the  return  ol  this  stock  in  October, 
18t)8.  It  seems  that  about  that  date  the  plaintiff  was  indebted  to  the 
defendant  on  the  indorsements  spoken  of,  which  he  afterward  paid  ofi. 
to  an  amount  greater  than  the  value  ot  the  stock,  as  a8:reed  on  the 
"swap."  And  Green  says,  as  Fosdick  did  not  press  him  on  these 
indorsements,  he  did  not  press  Fosdick  for  a  return  of  the  stock,  because 
it  would  have  "seemed  ungenerous,  if  not  absurd,"  and  "greatly  to 
my  disadvantage  and  inconvenient"  to  has;e  met  the  liability  to  the 
defendant.  In  June,  1856,  the  stock  of  the  Marietta  &  Cincinnati  Rail- 
road Company  was  worth  16^  cents,  and  in  January,  1857,  15^  cents. 

It  further  appeared,  that  in  June,  1860,  the  court  of  common  pleas 
of  Ross  county,  Ohio,  ordered  a  sale  of  the  property  and  rights  ol  the 
Marietta  &  Cincinnati  Railroad  Company,  being  insolvent,  under  pro- 
ceedings in  foreclosure  ot  the  mortgage  indebtedness  thereon,  and  after- 
ward a  majority  ot  the  bondholders  and  creditors  and  the  directors  of 
the  company  agreed,  that  after  such  sale  the  purchaser  should  hold  the 
property  subject  to  a  reorganization  upon  a  basis  agreed  upon;  that 
afterward,  in  I860,  the  legislature  of  Ohio  passed  "an  act  for  the  relief 
ot  the  creditors  and  stockholders  of  the  Marietta  ^  Cincinnati  Railroad 
Company,"  the  purpose  of  which  was  to  vest  in  the  purchaser  at  such 
sale  all  the  franchises,  the  charter  and  property  of  the  corporation,  and 
to  authorize  the  reorganization  of  the  company.    .That  act  provided  for 
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the  issue  of  a  preferred  stock  to  carry  out  the  terms  of  the  said  agree- 
ment, and  ior  the  completion  of  the  enterprise  and  its  connections. 

Accordingly,  in  i860,  the  Iranchises,  property,  and  rights  ol  the 
corporation  were  sold  to  certain  persons  as  trustees  in  behalf  ot  the 
mortgagees  and  creditors,  which  sale  was  confirmed  and  a  conveyance 
made  in  pursuance  thereoi  to  the  purchasers.  In  the  same  year,  the 
company  was  alterwaid  reorganized  by  the  parties  in  interest,  under  the 
said  act  ot  the  legislature,  under  the  style  ol  '*The  Marietta  &  Cincin- 
nati Railroad  Company  as  reorganized,"  and  the  said  trustees  conveyed 
to  the  new  corporation  the  property  they  had  bought.  The  new  cor- 
poration provided  for  the  issue  ot  three  classes  of  stocks,  having  pref- 
erences ol  dividends  in  the  order  named,  according  to  the  agreement: 
First,  prelerred  stock,  entitled  to  dividends  of  six  per  cent. ;  second, 
preferred  stock,  entitled  to  dividends  of  six  per  cent.;  common  stock, 
entitled  to  dividends  of  six  per  cent. 

The  court,  in  the  decree  named,  and  in  pursuance  ol  said  agree* 
ment,  set  aside  to  N.  L.  Wilson,  as  trustee,  1^1,500,000  ol  common  stock, 
to  be  distributed  pro  rata  among  all  the  stockholders  and  unsecured 
creditors  of  the  old  company,  the  proportion  to  stockholders  being  twenty 
per  cent,  of  the  stock  held  by  them. 

The  trustees,  being  unable  to  distribute  this  stock  from  various 
causes,  filed  a  bill  to  compel  the  parlies  to  come  in  and  receive  it,  and 
invoke  the  aid  and  protection  of  the  court  in  the  premises,  and  in  June, 
18t)5,  the  court  entered  a  decree  barring  any  future  claim  on  the  part  of 
a  creditor  who  had  not  filed  hi'}  claim.  The  stock  in  question  in  this 
case  was  not  presented  to  the  trustee  in  that  case  by  the  delendaut. 

The  legislature  of  Ohio,  on  April  4,  1863,  passed  **an  act  supple- 
mentary to  an  iact  entitled  'an  act  to  provide  lor  the  creation  and  regu- 
lation ol  incorporated  companies  in  the  state  of  Ohio,*  passed  May  1, 
1852/'  and  in  February,  1865,  before  the  entry  of  the  hst  named  decree, 
the  Marietta  &  Cincinnati  Railroad  Compaiiy.  in  pursuance  of  an  order 
of  its  board  ot  directors,  conveyed  by  deed  to  the  Marietta  &  Cincinnati 
Railroad  Company,  as  reorganized^  its  franchise  to  be  a  corporation. 
At  that  time,  the  stock  of  thtf  Marietta  &  Cincinnati  Railroad  Company 
had  no  market  value — in  fact,  could  not  be  sold  at  all.  The  same  is 
true  as  of  the  time  of  the  entry  ol  the  decree  in  June,  1865,  though  some 
of  the  old  stock  was  then  and  still  is  outstanding!. 

It  has  already  bten  determined  by  this  court,  in  general  term,  on 
demurrer  to  the  petition,  that  the  transactions  between  these  parties 
have  all  the  legal  characteristics  and  results  ot  a  sale  of  the  stock  in 
question.  This  opinion  was  based  on  the  Iact  that  the  title  to  this 
stock  passed  to  the  defendant,  as  in  a  muiuum\  that  the  identical  stock 
borrowed  was  not  intended  or  expected  to  be  returned,  but  other  stock 
of  like  kind  and  amount  on  demand;  and  the  court  cited  Chase  v. 
Washburn,  1  Ohio  St.  244.  as  conclusive;  Story  Bail.,  Sec.  47;  Mallory 
V.  Willis,  4  N.  Y.  (4  Comst.)  76.  It  was,  iij  fact,  a  purchase  by 
defendant,  to  be  paid  for  at  a  future  time,  according  to  the  contract,  in 
stock  of  a  like  kind  and  amount,  on  demand,  or  what  was  equivalent 
to  a  demand.  The  principal,  and  indeed  the  only  question  that  remains 
to  be  considered,  is  whether  the  judge  at  special  term  erred  in  finding 
that  the  market  value  of  the  stocks  at  the  date  of  the  transactions, 
respectively,  was  the  true  measure  of  the  plaintifl*s  damages,  with 
interest  at  eight  per  cent.;  and  here  the  plaintiff  takes  exception  to  the 


i  714  OHIO  DEaSIONS. 


Superior  Court  of  CincinnatL 


judgment  oi  the  court  below,  claiming  that  the  parties  had  agreed  to 
the  value  ol  the  thing  loaned  according  to  the  memoranda,  and  it  was, 
therelore,  a  valtied  loan\  and  that  according  to  Taft  v.  Wildman,  15 
Ohio  123,  which  was  a  case  of  '^swapping,'*  the  parties  in  the  agree- 
ment had  lixed  '*their  own  terms,  conditions,  and  prices,*'  and  that 
amount,  viz:  $6,225.60,  **is  the  true  rule  ol  damages.**  Story  Bail- 
ments, Sees.  253,  253a. 

But,  aside  from  the  fact  that  the  plaintifi  in  the  pleadings  seeks  to 
recover  its  value,  we  think  the  testimony  very  clearly  shows  that  these 
memoranda  refer  to  the  prices  oi  this  stock,  which  had  been  agreed 
upon  in  the  previous  transactions  between  them,  and  had  no  reference 
to  an  agreed  valuation  ol  the  loans  themselves  at  the  time  they  were 
made.  The  loan  transactions  were  wholly  disconnected  with  the  prior 
'*swap,**  and  these  memoranda  are  not  evidence  from  which  we  can  fix 
the  measure  ot  damages.  The  case  at  bar  di tiers  whoHy,  therefore, 
from  those  in  the  authorities  cited.  See  Keys  v.  Harwood,  2  Man.  Gr. 
&  S.  905;  Drown  v.  Smith,  3  N.  H.  299;  Wakefield  v.  Stedman,  29 
Mass.  (12  Pick.)  562;  Jones  v.  Richardson  ,51  Mass.  (10  Mete.  )  481. 

The  deienaant  excepts  to  the  judgment  ol  the  court  below  on 
various  grounds.  It  is  claimed,  that  here  was  a  sale,  to  be  paid  for,  not 
in  money,  but  in  a  specific  article  o)  like  kind  and  amount,  irrespective 
of  market  value,  when  demanded;  that  a  demand  must  be  alleged  and 
proved;  that  the  true  measure  ol  damages  is  the  value  of  the  article 
when  demanded  and  relused;  and  that  in  no  case  could  the  measure  ot 
the  damages  be  the  value  ot  the  stock  at  the  time  of  making  the  con- 
tracts, with  eight  per  cent,  interest.  Other  objections  were  made,  but 
these  embody  them  all  in  our  view  of  the  case;  and  a  very  large  number 
of  authorities  were  cited  to  support  them.  *Lobdell  v.  Hopkins,  5  Cow. 
516;  Vance  v.  Bloomer,  20  Wend.  196;  Moore  v.  Railroad  Co.,  12 
Barb.  156;  Newman  v.  McGregor,  5  Ohio  349;  Cleveland  &  P.  R.  R. 
Co.  V.  Kelley,  5  Ohio  St.  180;  Chase  v.  Washburn,  1  Ohio  St.  244; 
Russell  V.  Ormsbee,  10  Vt.  (5  Veazey)  274;  Thrall  v.  Mead  40  Vt.  540, 
544:  Frazee  v.  McChord,  1  Inl.  (1  Carter)  224;  Ewing  v.  French,  1 
Blackf.  170,  Martin  v.  Churms,  7  Miss.  277;  Hotchkiss  v.  Newton,  10 
Ga.  560;  Wyatt  v  Bailey,  1  Morris  (Iowa),  396;  Noonan  v.  Ilslev,  17 
Wis.  314:  Noonan  v.  Ilsley,  2l  Wis.  138;  Robinson  v.  Noble,  33  U.  S. 
(8  Pet.)  181;  Eastern  Railroad  Co.  v.  Benedict,  76  Mass.  (10  Gray)  212: 
Smith  V.  Berry,  6  Shepl.  122. 

It  was  held  by  the  court,  in  the  demurrer  to  the  petition,  that  no 
special  demand  was  necessary,  and  that,  so  lar  as  the  remedy  of  the 
plaintift  was  concerned,  the  transactions  must  be  treated  as  money  con- 
tracts. Newman  v.  McGregor,  5  Ohio  349,  352;  Trowbridge  v. 
Holcomb,  4  Ohio  St.  38.  44;  Ward  v.  Howard,  12  Ohio  St.,  158. 
Again,  the  mere  lapse  ol  time,  and  the  conduct  ot  the  defendant,  in 
exercising  continued  and  unequivocal  dominion  and  control  over  the 
property,  were,  of  themselves,  a  substantial  conversion  of  the  thing 
loaned,  and  so  other  special  demand  need  not  be  alleged  or  proved. 
Bristol  V.  Burt,  7  Johns.  254.  At  all  events,  the  bringing  ol  the  suit 
was  a  sufficient  demand.  Again,  it  was  claimed  by  the  plaintiff,  that 
long  before  the  bringing  ol  the  suit  tne  stock  was  not  only  worthless, 
but  had,  in  fact  and  in  law,  no  existence,  because  the  Marietta  &  Cin- 
cinnati Railroad  Company  had  parted  with  all  its  Iranchises,  property, 
and  rights  ol  every  description  to  the  Marietta  &  Cincinnati  Railroad 
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Company  as  reorganized^  and  a  demand  need  not,  therefore,  be  made, 
as  the  law  would  not  require  a  vain  thing  to  be  done;  and  that  these 
considerations  took  this  case  out  ol  the  ordinary  rule  ot  the  measure  ot 
damages  as  stated  id  the  authorities. 

The  real  questions  involved  in  this  view  ot  the  case,  is  stated  thus: 
Do  the  lacts  avoid  the  necessity  ol  a  demand  ?  If  so,  are  they  proved; 
and  if  they  are,  what  is  the  measure  of  damages  ?  We  have  already,  in 
great  part,  answered  these  questions. 

Although  our  Supreme  Court,  in  Atkinson  v.  Railroad  Co.,  15  Ohio 
St.*21,  23,  in  December,  18t)4,  decided  that  the  proceedings  in  the  Ross 
county  court  ol  common  pleas  did  not  vest  the  new  corporation  with  the 
corporate  franchises  of  the  old  company,  yet  by  the  proceedings  under 
tne  act  of  April  4,  1863  (S.  &  S.  131),  which  are  unreversed,  and  by  the 
deed  of  February, '1865,  we  think,  without  calling  attention  to  the 
specific  objections  made,  for  all  practical  purposes,  nothing  tangible 
whatever  remains  of  the  old  corporation  or  of  the  property  which  had 
belonged  to  it.  At  all  events,  the  new  company  is  a  fl^<?/ar/^  corpora- 
tion, recognized  by  this  court  constantly,  in  suits  pending  and  tried, 
and  perhaps  by  all  the  courts  in  the  state;  and  its  proceedings  are  valid 
until  ousted  by  a  proper  suit  and  judgment.   Webb  v.  Moler,  8  Ohio  548. 

Besides,  we  do  not  see  how  the  defendant  can,  in  a  collateral 
proceeding  like  this,  question  the  fact  of  its  existence  and  the  conclu- 
sion of  the  facts  connected  with  its  origin  It  is  said,  however,  that 
Green,  equally  with  Fosdick,  assumed  the  risk  of  the  contingency  which 
happened.  But  it  must  be  remembered  that  the  maxim,  'Ejus  est 
pericu/um,  cujvs  est  dominium ^^''  applies  in  this  case.  The  whole  risk  of 
loss,  under  the  facts  of  this  case,  fell  upon  FosdicK.  It  is  true  that 
^ Green  would  have  been  entitled  to  any  appreciation  in  the  value  of  the 
stock,  or  subjected  to  any  loss  by  depreciation;  and  Fosdick  on  the 
other  hand,  would  have  been  subjected  to  loss  by  appreciation  of  value, 
and  entitled  to  the  profit  ol  a  depreciation.  But  this  goes  upon  the  idea 
that  the  thing  itself  had  an  existence  at  the  time  a  demand  was  made; 
and,  in  such  a  case,  the  authorities  cited  would  be  entitled  to  their 
proper  force.  But  here  was  not  only  a  depreciation  of  the  thing  loaned, 
until  it  was  worthless,  but  a  practical  destruction  of  it;  and  the  borrower 
was  thus  disabled,  by  his  own  delay,  to  restore  the  loan.  It  was  im- 
possible for  him  to  satisly  the  contract,  as  there  was  no  such  thing  in 
existence  as  this  stock,  as  we  think  is.  for  all  practical  purposes,  shown 
by  the  evidence.  This  is  the  Peculiar  and  controlling  fact  in  this  case, 
and  distinguishes  it  Irom  all  other  cases  found  in  the  books.  Indeed, 
there  is  no  reported  case,  which  either  counsel  or  the  court  have  been 
able  to  find,  which  resembles  this  in  this  respect. 

Now,  it  is  said,  that  inasmuch  as  the  thing  loaned  was  worth  noth- 
ing in  October,  1868.  when  an  alleged  demand  was  made,  or  when  the  suit 
was  brought,  that  the  plaintiff  can  recover  nothing.  This  is,  undoubt- 
edly, the  ordinary  rule,  but  there  are  exceptions  to  it.  It  does  not 
apply  to  that  class  of  contracts  in  which  the  plaintitl  has  a  right  to 
recover,  not  the  market  value  at  the  time  of  demand,  but  the  highest 
market  value  between  the  sale  and  the  commencement  ot  the  action  or 
the  time  of  trial.  Bates  v.  Wiles,  VZ  Re.  274  (1  Han.  532);  Romaine  v. 
Van  Allen,  26  N.  Y.  (12  Smith)  309;  Scott  v.  Rogers,  31  N.  Y.  (4 
Tiffany)  t)76;  Bank  ot  Montgomery  v.  Reese,  26  Pa.  St.  (2  Casey)  143; 
West  V.  Pritcbard,  19  Conn.  2l2;  Kent  v.  Ginter,  23  Ind.  1.     Another 


716  OHIO  DECISIONS. 


Superior  Court  of  dncinnatl. 


exception  is  found  in  the  case  ot  contiacts  relating  to  real  estate.  Buck 
V.  Waddle,  1  Ohio  357;  Hertzog  v.  Hertzog,  34  Pa.  St.  (10  Casey) 
418;  McNair  v.  Compton,  36  Pa.  St,  (11  Casey)  23.  And  still  another, 
where  payment  ol  the  price  of  merchandise  is  made  in  advance. 
Hughes  V.  Wheeler,  8  Cow.  77,  82;  Arnold  v.  Bank,  27  Barb.  424; 
Dabovich  v.  Emerich,  12  Cal.  171;  Randon  v.  Barton,  4  Tex.  289.  And 
see  Covington  and  C.  Bridge  Cj  v.  Sargent,  1  C.  S.  C.  354;  Henson 
V.  Chastine,  3  N.  C.  (Jones)  550.  In  Keys  v  Harwood,  2  Man.  Gr.  & 
S.  905,  where  the  delendaut,  by  his, own  act,  made  it  impossible  to 
deliver  goods  under  a  contract  to  pay  with  them  lor  the  services  of 
the  plaintiff.  Chief  Justice  Tindal  held  that  an  action  might  be  main- 
tained lor  the  value  of  the  services.  And  in  Taft  v.  Wildman,  15  Ohio 
123,  our  Supreme  Court  held  that  the  plaint  ill  could  recover  the 
original  price  at  which  the  land  certificates  were  taken  in  the  trade  in 
that  case.  And  we  think  the  case  at  bar  should  be  classed  among  the 
exceptions  as  to  the  measure  of  damages. 

It  has  not  escaped  the  attention  ot  the  court  that  Fosdick  has  not 
ottered  to  return  the  identical,  nor  indeed  any  stock,  nor  explained  his 
use  of  the  stock  borrowed.  He  was  not  bound  to  do  either.  We  are  to 
regard  him  as  a  vendee^  and  as  bound  to  make  compensation.  The  con- 
tract is  absolute.  It  would  be  a  hardship  to  allow  him  to  purchase  a 
thing  of  real  value  and  to  pay  lor  it  in  a  thing  which  has  no  existence, 
so  to  speak,  or  rather  to  pay  nothing.  Now,  that  he  can  not  restore  the 
stock,  by  his  own  delay,  neither  law  nor  equity  will  help  him  to  sub- 
stantially ignore  the  contract  and  shift  the  loss  on  the  plaintiff.  There 
is  necessarily,  therefore,  no  other  mode  or  measure  ol  compensation  to 
the  plaintiff  but  restore  to  him  its  value  at  the  time  the  loan  was  made. 
There  is  no  intermediate  time  between  the  date  of  the  loan  and  the 
bringing  ot  the  suit  at  which  we  can  stop  to  ascertain  the  damages. 

Having  thus  attirmed  the  principle  upon  which  the  judgment  at 
special  term  proceeds,  there  remains  the  question  of  the  interest  allowed. 
We  think  the  judge  erred  in  allowing  eight  per  cent.  It  should 
have  been  but  six  per  cent,  from  the  date  of  the  transactions  respectively, 
and  the  judgment  will  be  modified  accordingly. 


1  c^.c.  CITY  BOARD  OF  EQUALIZATION. 

[In  General  Term,  October,  1871.] 

J.  C.  Baum  et  al.  V.  Hamilton  County  (Comrs.). 

The  city  board  of  equalization  are  entit^d  to  compensation  for  their  services  from 
the  county  treasury,  and  county  commissioners  are  obligated  to  fix  and  allow 
the  same  without  reference  to  the  rate  of  the  compensation  allowed  the  county 
board  of  equalization. 

This  was  an  amicable  suit  reserved  on  an  agreed  statement  of  tact 
to  general  term. 

The  case  appears  fully  in  the  opinion. 

\V.  S.  Scarborough,  County  Solicitor,  for  the  defendants. 

Storer,  J. 

The   question   submitted   to  us  is,  whether  Jhe  commissioners  of 
Hamilton  county  have  the  power  to  fix  the  per  diem  compensation  of 
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the  city  board  of  equalization  for  their  services,  and  pay  the  same  out 
of  the  county  treasury. 

By  Sec.  40  of  the  act  of  April  5,  1859  (S.  &  C.  1454),  it  is  enacted 
**lhat  there  shall  be  a  special  board  for  the  equalization  of  thfe  real  prop- 
erty in  the  city  of  Cincinnati,  to  be  composed  of  six  citizens  of  the 
city,  to  be  appointed  by  the  city  council,  who,  with  the  county  auditor, 
shall  compose  the  city  board  ol  equalization.  Such  board  shall  meet  on 
the  fourth  Monday  of  October,  1859,  and  every  sixth  year  thereafter, 
and  shall  have  power  to  equalize  the  value  ol  the  said  property  within 
the  city,  and  shall  be  governed  by  the  same  rules,  provisions,  and  limita- 
tions that  are  prescribed  in  Sec.  39  of  this  act.*' 

By  the  law  of  May  8, 1868  (S.  &  S.  753)  [Sec.  2813,  Rev.  Stat,  elseg,], 
Sec.  40  was  so  amended  that  it  was  made  to  apply  to  all  cities  ot  the 
lirst  and  second  class,  thereby  relieving  it  from  any  doubt  as  to  its 
validity  on  the  ground  of  special  legislation  merely.  In  no  other  par- 
ticulars was  the  section  changed. 

A  county  board  ot  equalization  was  also  constituted  by  the  act  of 
1859,  composed  of  the  county  auditor,  the  county  surveyor,  and  the 
county  commissioners,  or  a  majority  ol  them,  who  were  to  perform  the 
same  duties  in  relation  to  the  real  estate  without  the  city,  as  the  city 
board  of  equalization  were  empowered  to  discharge  in  the  equalization 
oi  real  property  within  the  city  limits 

By  Sea  50  of  the  same  act-  (S.  &  C.  1458)  [See  Sec.  2805,  Rev. 
Stat.]  it  was  enacted  that  **each  member  of  the  county  board  of  equali- 
zation shall  be  entitled  to  receive  for  each  day  necessarily  employed  in 
the  duties  enjoined  upon  him  by  this  act,  such  sum  as  the  commis- 
sioners ot  the  county  shall  allow,  not  exceeding  two  dollars,  to  be  paid 
out  ot  the  county  treasury  on  the  order  ot  the  auditor,'*  but  no  refer- 
ence is  made  to  the  city  board,  and  no  provision  in  terms  is  made  to 
remunerate  its  members,  nor  does  it  appear  to  us,  although  the  city 
board  are  bound*  to  perform  the  same  duties  and  to  be  governed  by  the 
same  rules  the  law  imposes  upon  the  county  board,  they  are  thereby 
limited  to  the  same  per  diem  allowance  by  necessary  implication. 

The  county  board  is  composed  of  county  officers  only,  who  receive 
their  annual  salary  meanwhile,  and  lor  the  additional  duties  devolved 
upon  them  they  may  claim  the  extra  allowance  given  by  Sec.  50.  But 
the  city  board,  with  the  exception  of  the  county  auditor,  are  not  officers 
of  the  county,  but  private  citizens,  who  are  called  from  their  ordinary 
business,  which  may  require  immediate  attention,  and  to  give  their 
whole  time  for  months  to  the  discharge  of  a  most  irnportaiit  yet  irksome 
duty.  It  is  but  just,  therefore,  that  they  should  be  fairly,  and  perform- 
ing as  they  do  so  important  a  service,  liberally  compensated.  Nor  do  we 
think  the  allowance  lo  be  made  in  any  manner  depends  upon  what  may 
be  the  compensation  of  the  couniy  board,  as  from  the  difference  of  the 
composition  of  the  two  boards,  neither  the  nature  of  their  office  nor  the 
equity  of  the  statute  demand  such  a  comparison  as  the  measure  of 
remuneration. 

Nor  do  we  believe  that  the  county  commissioners  should  remand 
the  city  board  to  the  city  council  for  their  compensation.  The  commis- 
sioners have  heretofore  admitted,  we  are  told,  their  power  to  compen- 
sate the  city  board,  and  we  can  see  no  injustice  nor  any  excess  of 
jurisdiction  on  their  part  to  prevent  them  from  still  exercising  it.  The 
<:ity  pays  a  very  large  share  of  the  taxes  assessed  for  county   purposes, 
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and  of  necessity  is  compelled  mainly  to  bear  the  burden  ot  discharging 
the, compensation  allowed  to  the  county  board,  though  they  have  no 
control  over  the  assessment  of  the  real  property  within  its  limits,  and  it 
is  but  the  same  result  if  the  allowance  to  be  made  to  the  city  tioard  is 
paid  in  the  first  instance  Irom  the  county  treasury,  as  practically  the 
city  bears  its  full  proportion  of  the  expense. 

We  are  of  the  opinion,  therefore,  that  the  commissioners  have  the 
necessary  authority,  and  would  be  fully  justified  in  allowing  the  mem- 
bers of  the  city  board  a  fair  and  liberal  compensation  for  their  services, 
in  performing  the  duties  they  have  assumed,  to  be  paid  Irom  the  county 
treasury. 


1  c^c  CONTRACT— VERBAL  PROMISE— STATUTE. 

[In  General  Term,  1871.] 

HiLTz  V.  Scully. 

B  contracted  with  H  to  build  him  a  house,  bnd  employed  S  to  do  the  plastering. 
When  the  work  was  ready  for  the  plastering,  B  had  become  of  doubtful  credit^ 
and  S  applied  to  H  to  know  whether  he  ha^  funds  of  B  under  the  contract  to 
pay  for  the  plastering,  and  was  assured  by  H  that  there  would  be  funds  of  B 
retained  in  H's  hands  to  pay  for  the  work  to  be  done  by  S,  and  also  gave  his 
verbal  promise  that  if  S  would  go  on  and  do  the  work,  he,  H,  would  pay  for  it  if 
B  did  not.  S  thereupon  went  on  and  did  the  plastering,  but  when  he  called  on 
H  tor  the  money,  H  denied  that  he  had  any  money  of  B  under  the  contract : 
Held, 

That  H  was  estopped  to  deny  that  he  had  funds  to  pay  for  the  work ;  also,  that  the 
promise  was  an  original  contract  with  S,  not  void  under  the  statute  of  frauds, 
as  a  verbal  promise  to  pay  the  debt  of  another ;  that  though  the  promise  was 
first  alleged  in  the  reply,  actl  might  properly  have  been  ordered  to  be  stricken 
out  of  the  reply  as  a  departure,  yet,  as  leave  would  have  been  given  to  put  it  in 
the  petition  by  amendment,  if  stricken  out  or  the  reply,  the  error  in  overrul- 
ing the  motion  to  strike  out  was  not  prejudicial  to  the  defendant,  and  so  was 
not  a  ground  for  reversing  the  judgment  rendered  after  a  trial  on  the  issue  as 
made  in  the  reply. 

This  was,  in  the  court  below,  a  proceed! ug  by  Scully,  the  plaintifl, 
lor  plastering  done  by  him  to  the  defendant's  house,  under  a  subcon- 
tract with  Becket  &  Megrue,  who  were  the  contractors  with  Hiltz  tor 
the  building  ol  the  house.  B.cket  &  Megrue  failed  to  pay  the  plaintifi, 
their  subcontractor,  lor  the  plastering  done  by  him,  and  he  served  a 
notice  upon  Hiltz,  the  owner,  under  the  statute  to  subject  the  funds 
in  his  hands  coming  to  the  contractors.  The  defendant  claims  that  he 
had  paid  to  the  contractors  all  that  was  due  belore  the  service  of  the 
notice.  The  plaintiff  alleges,  and  claims  to  have  proved,  that  before 
the  work  was  done,  the  plaintiff,  finding  the  doubtful  circQmstances  ol 
the  principal  contractors,  signified  to  the  defendant  that  he  would  not 
proceed  with  the  work  unless  there  were  funds  in  his  hands  to  secure 
him,  the  plaintiff,  the  payment  ol  his  compensation  for  the  work;  and 
that  the  defendant  then,  in  order  to  induce  the  plaintifi  to  proceed  with 
the  work,  assured  him  that  there  were  sufficient  funds  in  his  hands  to 
pay  him  for  the  work,  and  that  it  should  be  paid  if  he  would  only  pro- 
ceed, and  that  on  that  assurance  he  did  proceed  and  perfoi^med  the  work, 
and  gave  the  notice  under  the  statute.     Now,  it  is  claimed  that  the  de- 
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fendant  can  not  be  heard  to  contradict  the  statement  he  made  before  and 
at  the  time  the  work  was  done;  and  secondly,  that  the  defendant  did 
actually  contract  with  the  plaintitt  to  pay  him  lor  the  wOik,  and  that  on 
that  contract,  and  on  that  only,  the  work  was  done  by  the  plaintifl,  who 
had  no  confidence  in  the  solvency  of  Becket  &  Megrue. 
J.  C.  Miller,  for  defendant  in  error. 

Taft,  J. 

We  have  examined  the  evidence  in  the  case,  and  are  satisfied  that 
the  allegations  oi  the  plaintifl  are  substantially  sustained  by  it,  and  that 
it  would  be  inequitable  tor  the  cuurt  to  allow  the  defendant,  a'ter  hav- 
ing secured  the  benefit  of  the  work  in  the  manner  proved,  to  turn  the 
plaintiff  over  to  Becket  &  Megrue  for  his  compensation.  The  defendant 
was  directly  interested  in  having  the  work  go  on.  Becket  &  Megrue 
could  not  pay  lor  it.  The  plaintifl  was  under  no  obligations  to  do  the 
work  lor  the  defendant  without  being  paid  for  it.  The  consideration 
for  the  assutance  given  by  the  defendant  to  the  plaintifl  was  direct  and 
sufficient. 

But  it  is  claimed  that  this  ground  of  recovery  arises  upon*  the  repli- 
cation only,  and  is  such  a  departure  from  the  case  made  in  the  petition 
as  to  preclude  the  plaintitt  from  availing  himself  of  it;  that  Scully,  who 
^as  the  subcontractor,  in  his  petition  showed  that  Hiltz,  the  delendant, 
-who  was  proprietor,  assured  the  plaintifl  before  the  work  was-  done 
that  he,  defendant,  had  in  his  hands  funds  belonging  to  Becket  & 
Megrue,  the  contractors,  sufficient  to  pay  the  plaintiH  for  the  work  he 
was  doing  as  a  subcontractor,  and  that  the  defendant  Hiltz  vi^as  estopped 
to  deny  the  truth  of  the  assurance  on  the  faith^of  which  plaintifl  did  ihe 
work;  that  the  defendant,  having  in  his  answer  denied  the  existence  of 
funds  in  his  hands  belonging  to  the  contractors,  the  plaintitt  in  reply 
alleged  that  Hiltz  not  only  assured  the  plaintiff  that  there  was  and  ^ould 
be  funds  of  the  contractors,  Becket  &  Megrue,  in  his  hands  to  pay  for 
the  work,  but  promised  the  plainiid  that  if  he  would  proceed  and  finish 
the  work,  the  defendant  would  pay  him  for  the  work  if  the  contractors 
did  not.  It  is  claimed  by  the  defendant  that  the  allegations  in  the 
replication  of  a  promise  to  pay  lor  the  work  was  a  departure,  and  that 
the  court  erred  in  overruling  the  demurrer  to  the  reply,  and  overruling 
the  motion  to  strike  out  this  part  of  the  reply.  We  do  not  regard  ihe 
allegation  in  the  replication  inconsistent  with  the  petition.  Although 
the  contractors,  Becket  &  Megrue,  were  responsible  for  the  work,  yet 
under  the  circumstances,  we  think  that  the  defendant  Hiltz  must  also 
be  considered  as  responsible  as  upon  an  original  contract  to  plaintiff.  It 
was  not  a  promise  merely  collateral  to  the  engagement  of  Becket  & 
Megrue;  for  here  was  a  work  to  be  done  for  delendant,  and  the  plain- 
tiff was  not  bound  to  do  it  unless  he  could  be  paid  for  it.  Becket  & 
Megrue  were  no  longer  able  to  pay  for  it.  It  became  the  defendant's 
own  affair,  just  as  much  as  it  Becket  &  Megrue  had  never  had  a  con- 
tract on  the  subject.  That  alleged  promise,  that  he  would  pay,  was 
not  inconsistent  with  the  assurance  that  he  should  have  in  his  hands 
funds  of  the  contractors  sufficient  to  pay  lor  the  work.  Nor  was  it  nec- 
essary that  that  promise  should  be  in  writing,  as  coming  within  the 
statute  of  frauds,,  for  as  between  plaintiff  and  defendant  it  was  the 
defendant's  own  debt. 
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Could,  then,  the  promise  be  brought  forward  in  the  reply  alter  the 
answer  had  set  up  as  a  riefense  that  defendant  had  no  money  of  the 
contractors  to  pay  plaintiff. 

The  promise  set  up  in  the  reply  ought  to  have  been  alleged  in  the 
petition,  and  might  properly  have  been  stricken  out  on  motion.  But  it 
would  have  been  stricken  out  only  to  be  incorporated  in  the  petition 
by  amendment.  The  evidence  has  been  heard,  and  in  the  opinion  oi  the 
judge  who  heard  it,  sustains  the  allegation  ot  the  promise. 

It  there  was  technical  error  in  overruling  the  motion  to  strike  out, 
we  do  not  regard  it  as  prejudicial  to  the  deiendant,  or  as  now  lurnish- 
ing  ^  ground  to  reverse   the  judgment. 

Such  a  departure  does  not  render  the  reply  insufficient  on  demurrer. 
It  is  only  by  motion  that  the  defendant  can  take  advantage  of  it,  and 
then  it  is  in  the  nature  of  a  dilatory  objection.  White  v.  Joy,  13  N.  Y. 
(3  Kern.83);  Voorhes  Code,  Sec.  166,  p.  305. 

The  judgment  of  the  court  in  special  term  is  affirmed. 

Application  was  made  to  the  Supreme  Court  for  leave  to  tile  a  peti- 
tion in  error,  which  was  refused. 


1  c^c.  DEEDS— DOWER— ACCOUNTING— EQUITY. 

[In  Special  Term,  December,  1871.] 

.\mes  V.  Amks. 

1.  A,  in  his  lifetime,  conveyed  all  his  real  estate  equally  to  his  two  children,  F  and 

O,  his  wife  not  joining.  After  his  death,  F  and  O  each  made  deeds  of  their 
respective  shares  of  the  real  estate  to  the  widow,  their  mother,  who  for  many 
years  collected  the  rents,  and  claimed  and  enjoyed  the  property  as  her  own. 

2.  Recently,  P  brought    a  suit  against  the  widow  to  set  aside   his   deed  and  to 

recover  his  hall  of  the  property,  and  succeeded  by  a  verdict  of  a  jury  finding 
that  his  deeds  had  never  been-  delivered  so  as  to  give  them  effect.  He  also 
sought  an  account  of  one-half  of  the  rents  and  profits  while  the  widow  had 
received  them,  whicli  was  ordered,  but  before  the  court  had  acted  upon  the 
report  of  the  master,  the  widow  died  :  Held,  that  although  the  widow,  claim* 
ing  the  tee,  had  not  applied  for  dower  as  widow,  she  was  not  to  be  deprived  of 
her  share  in  the  rents  and  profits,  and  while  she  was  bound  to  account  lor  the 
rents  and  profits,  she  was  entitled  to  be  credited  in  the  account  as  widow  with 
one-third  of  the  net  profits,  on  the  principle  that  in  seeking  equity,  the  plain- 
tiff must  do  equity. 

3.  That  lands  purchased  by  the  widow  and  paid  for,  partly  by  the  proceeds  of  other 

lands  of  the  estate  which  she  had  sold,  and  partly  by  the  rents  and  profits  of 
the  estate,  were  to  be  divided  as  lands  of  the  estate  so  far  as  they  were  paid  for 
by  the  proceeds  of  sales  of  lands  of  the  estate,  and  to  be  distributed  as  person- 
alty so  tar  as  they  were  paid  for  by  the  rents  and  profits. 

Dan  Ames,  in  his  lifetime,  conveyed  to  his  two  children,  F.  W. 
Ames  and  Olivia  Hawes,  all  his  real  estate*  his  wife  not  joining  in  the 
deed.  After  the  death  of  Dan  Ames,  both  F.  W.  Ames  and  Olivia  made 
deeds  of  their  respective  interests  in  the  real  estate  to  their  mother,  Mrs. 
Anne  Ames,  the  widow,  and  the  estate  was  managed  lor  several  vears 
by  them  in  the  uame  of  Anne  Ames.  But  the  deed  of  F.  W.  Ames, 
though  put  upon  record  bv  Mrs.  Ames,  has  been  found  by  a  jury  not 
to  have  been  actually  delivered  so  as  to  give  it  etiect. 
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The  old  lady,  being  in  possession  under  the  evident  belief  that  she 
was  the  legal  owner,  made  no  application  tor  dower.  Most  of  the 
rents  were  collected  in  her  name,  if  not  by  her  in  person.  The  real 
estate  has  been  partitioned  between  plaintifi  and  Olivia  Hawes.  now 
Kater.  The  cause  was  referred  to  a  master  to  state  an  account  showing 
what  moneys  Mrs.  Anne  Ames  or  Mrs.  Hawes  had  received  from  or  on 
account  ol  the  estate  between  January  1,  1859,  and  June  1,  1870,  the 
date  of  the  report;  and  what  amount  she  had  disbuised  on  account  of 
the  estate;  also,  what  had  been  received  Irom  the  estate  in  the  same 
time  by  the  plaintiff,  P.  W.  Ames,  and  disbursed.  In  stating  this 
account,  the  master  has  placed  all  that  was  received  by  Anne  Ames  and 
Olivia  on  one  side,  and  what  was  received  by  F.  W.  Ames,  the  plaintiff, 
on  the  other. 

He  makes  the  gross  receipts  by  the  defendants,  Anne  Ames  and 
Olivia  Hawes,  t80, 001.82,  and  their  disbursements  for  the  estate 
$35,731.65,  leaving  a  net  sum  to  be  accounted  for  by  them  ol  $44,270.17. 

He  finds  that  the  plaintiff  had  in  the  same  time  received  $14,639.05, 
and  had  disbursed  for  the  estate  $2,293.23,  leaving  a  net  sum  to  be 
accounted  for  by  him  of  $12,345.82. 

Deducting  this  $12,345.82  received  by  the  plaintiH  Irom  the  sum  of 
$44,270.17,  received  by  the  defendant,  he  finds  a  balance  of  $31,924.35, 
which  he  divided  by  two,  and  reports  $15,962.17  as  the  balance  due 
from  the  defendants  to  the  plaintiff. 

Tapt,  J. 

It  is  claimed  by  the  defendants  that  the  master  has  erred  in  sundry 
large  and  in  some  small  items,  in  which  the  report  should  be  corrected, 
if  it  is  not  set  entirely  aside  for  general  uncertainty  and  insufficiency. 
It  is  true  that  the  fact  that  no  books  were  kept  by  any  ot  the  parties, 
renders  an  account  taken  so  long  after  the  transactions  themselves,  and 
ot  which  there  was  no  record,  unsatisfactory.  The  court,  however,  by 
making  the  order  ol  reference,  recognized  its  duty  to  make  the  attempt 
to  have  an  account  stated;  and  the  master,  by  the  testimony  ot  the 
plaintiff  and  Olivia,  together  with  the  receipts  ior  rents,  as  shown  by 
the  tenants,  and  the  receipts,  kept  by  Mrs.  Ames  for  moneys  paid  out 
on  account  of  the  estate,  or  to  the  plaintiff,  has  been  able  to  make  a 
statement,  which,  if  not  complete,  is  probably  true  as  far  as  it  goes,  and 
inore^satistactory  than  was  to  have  been  expected.  By  using  this  state- 
ment, and  the  evidence,  the  court  can  make  a  more  equitable  decree  than 
it  could  hope  to  make  without  it.    / 

As  to  the  item  of  presents  made  by  the  mother  to  the  plaintiff, 
I  do  not  find  occasion  to  interfere  with  the  conclusions  of  the  master; 
nor  do  I  find  reason  to  change  the  finding  of  the  master  as  to  the  5-20 
United  States  bond.  The  parties  contradict  each  other  as  to  the 
number  of  the  bonds.  The  finding  of  tbe  master  is  founded  on  as  good 
reason  as  I  could  assign  for  any  change  I  should  make. 

As  to  the  rent  of  the  Fourth  street  property,  charged  against  the 
defendants  at  the  rate  of  $1,500  per  annum  while  they  occupied  it, 
alter  the  plaintiff  and  defendants  separated,  it  seems  to  be  a  full  rent. 
Xlie  house  has  been  since  rented  at  a  higher  rate,  and  I  can  not  say, 
from  the  testimony,  that  it  is  too  much,  and  do  not  see  my  way  to  dis- 
turb the  finding  of  the  master  on  that  point.     I  have  a  recollection  that 
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rents  were  low  about  that  time.  But  I-  have  no  evidence  to  justify  a 
change. 

Another  objection  was  raised,  in  argument,  to  the  report,  that  the 
master  refused  to  credit  Anne  Ames  with  about  87,164,  amount  applied 
by  her  to  the  payment  of  the  mortgage  on  the  Sharonville  farm.  I  am 
satisfied  irom  ttie  evidence  that  the  notes  paid  were  the  notes  of  Mrs. 
Kater,  formerly  Mrs.  McMillan,  which  had  been  given  by  her  for  the 
balance  of  purchase  money  of  the  farm,  her  father  having  in  his  lifetime 
paid  $2,600  on  the  purchase.  On  the  other  hand,  the  counsel  for  the 
plaintiff  claim  that  not  only  is  Mrs.  Ames  not  to  be  credited  with  that 
money  so  paid  on  Mrs.  Kater's  purchase,  but  that  Mrs.  Kater  is  to  be 
charged  with  the  money  so  advanced  on  her  account,  because  it  was 
advanced  beiore  January  1,  1859,  knd  not  charged  to  Mrs.  Ames.  But 
the  court,  in  ordering  the  statement  of  the  account,  limited  the  inquiry 
to  the  receipts  and  disbursements  subsequent  to  January  1,  1859,  up  to 
which  time  they  had  all  lived  together  as  one  family,  keeping  no 
accounts  of  receipts  and  expenditures.  Besides,  it  does  appear  from 
the  statement  of  the  plaintiff,  who  alone  testifies  on  the  subject,  and 
from  the  papers  themselves,  that  a  principal  part  of  the  money  was  paid 
after  January  1,  1859,  and  probably  with  money  for  which  Mrs.  Ames 
was  charged  in  the  account  as  stated.  I  conclude,  therefore,  that  this 
part  of  the  report  of  the  master  should  stand. 

As  to  the  three  pieces  of  property  purchased  by  Mrs.  Ames,  and 
paid  lor  partly  by  the  proceeds  of  sales  of  land  of  the  estate,  and  partly 
by  the  rents  and  prohts,  they  are  to  be  regarded  in  the  division  as  real 
estate  so  far  as  they  were  purchased  by  the  proceeds  ol  the  real  estate 
sold,  and  so  lar  as  they  were  paid  for  by  moneys  arising  from  the  rents 
and  profits  they  are  to  be  regarded  as  part  of  the  rents  and  profits. 

The  master's  report  shows  what  part  oi  the  consideration  was  paid 
by  proceeds  of  the  sales  oi  real  estate,  and  what  by  the  rents  and  profits. 

In  making  this  statement,  the  master  makes  no  allowance  to  Mrs. 
Anne  Ames  on  account  of  dower,  or  on  account  of  the  circumstances 
under  which  she  forebore  to  apply  lor  dower.  This  he  was,  perhaps, 
not  authorized  to  do  by  the  reference;  and  the  question  now  comes 
properly  before  the  court,  whether  any  such  allowance  shall  be  made. 

The  effect  ot  requiring  Mrs.  Ames  to  account  ior  all  the  receipts 
necessarily  makes  her  insolvent,  unless  she  had  separate  estate 
independent  of  her  husband,  except  so  far  as  she  may  have  had  prop- 
erty or  income  from  Olivia's  half  of  the  estate.  Nothing  would  be  left 
for  her  own  support,  unless  she  should  be  allowed  a  widow's  share  of 
the  income. 

Complaint  is  made  by  the  defendants  that  the  debts  of  the  widow, 
Anne  Ames,  and  Olivia  have  been  confounded  by  the  master,  who  has 
not  distinguished  what  each  of  the  defendants  have  received  trom,  or 
on  account  of  the  estate.  It  would  have  been  more  satisfactory  to  have 
had  a  distinct  statement  of  the  moneys  received  by  each.  But  the  evi- 
dence may  not  be  such  as  to  render  that  possible,  and  it  is  hardly 
probable  that  such  evidence  can  be  obtained. 

In  the  view  I  take  of  the  case,  however,  the  finding  of  the  master 
is  sufficiently  specific  to  enable  the  court  to  render  a  decree  on  this 
point.  I  think  that  upon  the  pleadings  and  evidence  in  this  case,  as 
it  stood,  when  Mrs.  Ames  died,  she  was  entitled  in  equity  to  an  allow- 
ance out  of  those  receipts  equivalent  to  dower,  that  is,  to  one-third  of 
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the  net  income  of  the  real  estate  for  the  time  covered  by  the  report. 
This  was  upon  the  principle  that  the  plaintiff,  in  seeking  equity  from 
her,  must  do  equity.  A  court  of  equity  could  not  consent  to  charge  her 
for  all  her  receipts,  under  the  circumstances  I  have  stated,  and  at  the 
same  time  allow  her  nothing,  as  the  widow  of  Dan  Ames. 

The  question  is  not  without  difficulty.  .  In  Ohio,  dower  commences 
with  its  assignment,  and  prior  to  the  act  of  1863,  S.  &  S.  311  [see  Sec. 
5146,  Rev.  Stat.],  a  suit  in  chancery  lor  dower  abated  by  the  death  of 
the  widow,  so  that  all  right  of  dower  was  lost.  Miller  v.  Woodman,  14 
Ohio  618,  620. 

By  the  act  ot  1863,  it  was  provided  that  such  a  suit  should  not 
abate,  but  might  be  prosecuted  in  the  name  of  her  representatives. 
Nevertheless,  in  this  state  the  widow's  recovery  upon  a  petition  ior 
dower  reaches  only  the  income  since  the  filing  of  the  petition. 

But  a  widow  is  not  shut  out  irom  the  benefit  of  the  same  equitable 
consideration  as  other  parties  in  a  court  oi  equity.  The  fact  that 
Mrs.  Ames,  claiming  the  tee  simple,  did  not  by  answer  ask  for  dower, 
would  not  prevent  a  court  of  equity  Irom  protecting  her  interest  as 
widow  in  the  distribution  of  assets,  as  was  held  in  McDonald  v.  Aten, 
1  Ohio  St.  293.  296. 

I  am  satisfied  that  il  this  case  were  in  England,  the  court  would  not 
allow  the  heirs  to  hold  the  widow  to  account  for  all  the  income  of  the 
estate,  under  the  circumstances  of  this  case,  without  compelling  them 
to  allow  the  widow  one-third  of  the  net  income. 

In  the  case  of  Duke  of  Hamilton  v.  Mohun,  1  P.  Wms.  118,  where 
the  duke  had  agreed  with  his  wife's  mother,  belore  marriage,  that  :)fter 
xnarriage  he  would  release  her  Irom  all  accounting  for  the  mesne  profits  , 
of  his  wife's  estate,  and  the  mother  did  not  assert  her  right  ot  dower 
in  the  estate^,  on  the  idea  (as  we  may  tairly  infer)  that  she  was  released 
from  giving  an  account  ol  the  mesne  profits  of  the  estate,  which  had 
been  in  the  mother's  hands  as  trustee,  the  court,  alter  holding  void  the 
original  agreement  to  release  the  mother  trom  liability  to  account, 
nevertheless  gave  her  representative,  she  being  dead,  one-third  of  the 
yearly  income.  Lord  Chancellor  Hardwicke,  in  deciding  the  case, 
said:  ''As  to  the  want  of  a  formal  assignment  of  dower,  that  is  nothing 
in  equity,  for  still  the  right  in  conscience  is  the  same;  and  if  the  heir 
brings  a  bill  against  the  mother  tor  an  account  ot  profits,  it  is  most  iust 
that  a  court  of  equity  should,  in  the  account,  allow  a  third  of  the  profits 
lor  the  right  of  dower." 

The  finding  of  the  jury,  by  which  the  deeds  tinder  which  Mrs. 
Ames  remained  in  possession  and  took  care  of  the  property  were  set 
aside,  as  not  having  been  valid  for  want  of  delivery,  did  not  find  fraud. 
Mrs.  Ames  supposed  that  she  was  the  owner  of  the  fee,  and  it  was  long 
before  it  seems  to  have  been  disputed  by  the  plaintiff.  They  lived 
together  tor  a  time,  and  the  estate  was  taken  care  ot,  and  the  moneys 
received  and  paid  on  account  of  the  estate  in  her  name. 

There  is  no  complaint  that  the  income  ot  the  estate  has  been 
wasted.  Being  thus  in  possession,  and  taking  care  of  the  income  and 
the  property,  as  the  owner,  she  has  made  no  application  for  dower. 
She  was  mistaken  as  to  her  title,  and  her  son  came  into  a  court  of 
equity  to  call  her  to  account  for  the  rents  collected,  as  he  had  a  right 
to  do.  If  the  account  had  been  taken  and  had  gone  into  a  decree  in 
her  lifetime,  she  would,  in   equity   and   good   conscience,  have  been 
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entitled  to  be  allowed  her  right  as  widow.  I  think  that  it  would  have 
been  the  duty  of  the  court  to  require  such  an  allowance  in  stating  the 
account.  This,  under  the  circumstances,  would  be  the  equity  which 
the  heirs  seeking  an  account  should  be  compelled  to  do.  The  rule  of 
damages  in  suits  for  dower  may  be  ditJerent  in  England  from  our  rule  in 
Ohio,  running  back,  in  England,  to  the  time  ol  the  husband's  death.  I 
do  not  think  that  that  difierence  afiects  the  application  of  the  principles 
of  equity  to  this  case. 

But  it  was  claimed  that  the  death  of  Anne  Ames,  before  the  rendi- 
tion of  the  decree,  put  an  end  to  that  equity,  so  that  her  will,  giving 
all  her  property  and  effects  to  Olivia,  was  inefiectual  to  pass  it. 

I  regard  the  equitable  right  of  Anne  Ames  to  have  arisen  out  of 
her  relation  to  the  family  and  estate,  and  out  of  the  circumstances  under 
which  she  collected  the  rents  and  took  care  of  the  property,  and  that 
right  was  as  much  vested  in  equity  as  il  it  had  been  a  legal  estate,  and 
can  not  now  be  disregarded.  I  regard  the  case  of  Duke  of  Hamilton  v. 
Mohun,  supra,  an  authority  to  this  efiFect.  Taking  the  statement  of  the 
master  in  all  other  respects  to  be  correct,  the  result  is,  in  general,  to 
divide  the  net  income  of  the  estate,  for  the  time  specified,  into  three 
parts,  and  to  give  to  Mrs.  Kater  one-third  in  her  own  right,  and  one- 
third  under  her  mother's  will,  and  the  other  third  to  the  plaintiff. 

On  the  whole  case,  I  conclude  to  affirm  the  finding  and  conclusions 
ot  the  master  as  to  items,  with  the  exception  that  the  grand  result  is 
to  be  modified  by  crediting  the  estate  ol  Anne  Ames  with  one-third  of 
the  net  income.  I  have  not  attempted  to  state  the  balance  which  will 
be  coming  to  the  plaintiff  under  the  decree  drawn  upon  this  principle. 
Nor  do  I  know  whether  it  will  be  necessary  to  refer  the  case  back  to 
the  master.  It  is  probable  that  the  counsel,  acting  upon  the  principles 
of  this  opinion,  and  aided  by  the  statement  and  findings  of  the  master, 
can  frame  the  decree  without  further  reference. 


cj[c.  TAXES— VALUATION— INJUNCTION. 

[In  Special  Term,  December,  1871.] 

Lewis  E.  Mii.ls,  Trustee,  v.  The  Board  of  Equalization,  etc 

1.  An  erroneous  valuation  for  taxes  by  the  assessor  is  not  void,  but  may  be  cor- 

rected by  the  board  of  equalization  on  appeal  to  them  by  the  party  aggrieved. 

2.  The  auditor  will  not  be  enjoined  from  placing  on  the  duplicate  the  valuation 

tor  taxes  of  realty  returned  by  the  assessor,  or  the  board  of  equalization  be 
enjoined  from  acting  thereon,  until  an  appeal  from  such  valuation  has  been 
had  to  the  board,  and  their  action  has  been  had  on  such  appeal. 

This  case  came  on  upon  the  plaintiflE's  motion  for  a  restraining  order. 

L.  E.  Mills,  lor  plaintiff. 

W.  S.  Scarborough,  County  Solicitor,  contra. 

STOREil,  J. 

The  plaintiff,  who  is  owner,  in  trust,  o!  several  valuable  store- 
houses and  lots,  situated  in  the  Second  ward  ot  Cincinnati,  complains 
that  Peter  Gibson,  who  has  been  regularly  appointed  assessor  of   real 
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property  in  that  portion  of  the  city,  has  appraised  the  real  estate  he 
represents,  and  returned  the  same  for  taxation  at  a  sum  far  beyond  its 
real  value  in  money;  that  the  assessor  has  disregarded  the  law  which 
defines  his  duties  and  authorizes  him  to  act;  that  instead  of  ascertaining 
the  real  value  of  the  property  in  money,  he  has  afiixed  the  price  at 
which  it  would  probably  sell  upon  a  credit  of  one  or  two  years,  thereby 
greatly  increasing  the  sum  lor  which  the  plaintiff  can  be  legally  taxed, 
and  imposing  upon  him  a  burden  he  ought  not  to  bear.  The  assessment 
thus  made,  it  is  chargea,  was  made  under  the  instructions  of  the  auditor, 
and  is  admitted,  as  is  said  by  the  assessor,  to  be  opposed  to  his  own 
opinion  of  what  the  true  bases  oi  taxation  should  be  under  the  statute 
These  allegations  are  sustained  by  the  affidavits  of  the  assessor  and  the 
statement  under  oath  of  various  property  holders  in  the  ward,  whose  lots 
and  buildings  have  been  similarly  taxed,  the  assessor  having  pursued 
the  same  course  as  to  all  the  real  estate  in  the  ward  in  assessing  the 
plaintiff's  property. 

The  auditor  denies  that  he  gave  any  other  instructions  than  those 
he  has  attached  to  his  answer,  and  which  it  is  admitted  were  furnished 
to  the  other  assessors. 

It  is  further  charged  that  the  assessments  thus  made  under  the 
instructions  were  directly  opposed  to  the  requisition  of  the  statute,  inas- 
much as  the  land  is  first  valued  separate  from  the  improvements;  the 
value  of  the  improvements  has  been  found  and  added  to  the  appraisement 
of  the  land,  while  the  aggregate  oi  both  is  then  made  the  basis  oi  tax- 
ation. ^ 

In  thus  assuming  to  act,  the  assessor  is  charged  to  have  mistaken 
his  duty,  imposing  a  fictitious  and  oppressive  value  upon  the  plaintiff's 
property,  a  greater  value  than  it  would  sell  for  in  cash,  or  even  on  a 
credit. 

It  is  further  averred  that  the  defendants,  who  compose  the  board  of 
equalization,  have  no  power  to  reduce  the  assessment,  as  it  was  illegal, 
and  therefore  void,  not  being  a  mere  error  of  opinion  on  the  part  of  the 
assessor,  but  such  an  excess  of  power  that  we  must  hold  him  to  have 
acted  ultra  vires. 

Upon  these  facts  a  restraining  order  is  asked  to  prevent  the  auditor 
and  boar'd  of  equalization  from  any  action  upon  this  assessor's  return, 
as  it  can  not  be  regarded  as  the  predicate  oi  any  iurther  proceeding  on 
their  part,  eithei  in  placing  the  property  on  the  duplicate,  or  correcting 
the  assessment  itself. 

A  careful  consideration  of  the  allegations  in  the  plaintifl's  petition, 
sustained  as  they  are  by  the  prools  in  the  case,  to  our  apprehension, 
presents  this  single  question:  Whether  the  assessment  is  absolutely 
void,  or  is  merey  erroneous?  If  the  former,  the  defendants  must  dis- 
regard it;  if  the  latter  only,  it  can  t>e  amended  by  the  board  of  equali- 
zation in  the  mode  prescribed  by  the  statute. 

It  IS  admitted  by  the  counsel  for  all  parties  that  the  assessment  oi 
real  property  can  only  be  made  by  ascertaining  its  true  value  in  money; 
in  other  words,  not  what  it  might  bring  at  auction  or  at  a  forced  sale, 
but  at  what  it  can  fairly  be  estimated  in  cash.  No  special  price  can  be 
taken  into  the  account  on  the  one  hand,  nor  an  unreasonable  low 
estimate  on  the  other. 

Hence  it  is  there  is  confided  to  the  assessor's  office  a  just  discretion, 
the  privilege  of  arriving  at  his  conclusions  by  comparing  one  lot  by  its 
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improvements,  in  the  same  locality,  with  another,  its  situation,  its 
convenience  to  business,  and  in  our  rapid  progress,  as  a  city,  not  to  dis- 
regard altogether  the  elements  which  may  fairly  be  supposed  to  enter 
into  the  estimation  of  real  estate  by  those  who  have  especially  devoted 
themselves  to  its  purchase  and  sale,  for  thus  a  conclusion  may  be  reached 
both  just  to  the  state  and  the  property  holder. 

But  in  the  performance  of  his  duty  the  officer  is  not  supposed  to  be 
always  infallibly  correct.  He  may,  and  probably  will,  err  in  the  result 
of  his  labors,  if  his  acts  are  to  be  rigidly  examined  and  determined  by 
every  technical  requirement  of  the  law,  which  is  merely  directory  and 
not,  in  terms,  mandatory.  It  he  is  authorized  to  discharge  the  duties 
he  has  assumed,  his  subsequent  acts  which  involve  calculations  connected 
with  sound  discretion,  or  a  deviation  from  a  prescribed  rule,  may  be  the 
loundation  upon  which  error  may  be  charged,  while  the  power  to  per- 
form the  act  still  exists.  This  is  the  analogy  we  may  find  in  every 
proceeding  where  jurisdiction  is  conferred,  and  there  is  error  only  in 
the  discretion. 

In  the  case  before  us  the  assessor  is  clothed  with  ample  power.  His 
election  to  the  office  and  subsequent  qualification  by  oath  are  admitted, 
but  it  is  claimed  he  had  no  authority  to  assess  the  plaintiff's  real  estate 
in  any  other  mode  than  the  statute  has  provided,  and  having  done  so, 
his  assessment  is  void. 

If,  however,  we  regard  the  assessment  as  mereJy  representing  the 
opinion  of  the  assessor,  and  his  figures  prove  what  his  valuation  really 
is,  it  seems  to  us  that  it  is  immaterial,  if  his  assumption  ol  what  is  the 
true  value  can  be  shown  to  be  excessive,  upon  whatever  basis  he  made 
it.     The  fact  exists. 

And  the  same  view  may  be  taken  ol  the  allegation  that  the  land  is 
valued  distinct  from  the  buildings,  for  we  find,  although  separate 
appraisements  are  made,  yet  the  aggregate  o\  both  is  carried  out  by 
the  officer  in  his  return,  as  his  estimate  of  the  entire  property.  We  see 
no  objection  to  such  an  assessment  in  matter  of  form,  tor  it  must  be 
admitted  that  no  injury  is  suffered  by  the  taxpayer,  and  no  advantage 
is  gained  by  the  state,  the  county,  or  the  city  by  the  process. 

We  are  satisfied  that  an  unequal  assessment  has  been  made  upon 
the  plaintiit*s  property,  and  it  is  unjust  also,  as  it  is  greatly  above  the 
real  value  ol  the  property  in  money;  we  are  also  of  the  opinion  the 
estimate  x)i  the  assessor  ought  not  to  be  made  the  basis  of  taxation  by 
the  auditor,  and  did  not  we  believe  that  the  plaintiti  has  full  and  ade- 
quate remedy  by  an  appeal  to  the  board  ol  equalization,  we  should  be 
disposed  to  interifere  in  a  summary  way  to  relieve  him. 

That  tribunal  was  created,  for  the  express  purpose  of  equalizing 
the  burdens  to  be  borne  by  the  owners  of  real  estate,  as  well  as  to  protect 
the  government  irom  loss  by  inadequate  and  low  valuations.  The  object 
to  be  gained  was  the  correction  of  errors,  mistakes,  and  omissions  on 
the  part  of  the  assessor,  and  the  imperative  duty  of  the  board  is  to 
examine  carefully  every  return  when  objection  is  made,  reduce  it  if 
they  are  satisfied  it  is  too  high,  and  increase  it  if  they  should  find  it  be 
too  low.  The  language  of  Sec.  39  of  the  tax  law,  S.  &  C.  1454,  [see 
Sec.  2814,  Rev.  Stat.]  is  clear  aUil  explicit:  *'They  shall  raise  the 
valuation  of  such  lots  as  have  been,  in  their  opinion,  returned  below 
their  true  value,  and  the^*  shall  reduce  the  valuation  of  such  tracts  and 
lots  which  have  been  returned  above  their  true  value." 
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The  plaintiff  may,  therefore,  have  lull  and  adequate  reliel  from 
a  tribunal  fully  empowered  to  grant  all  he  now  seeks  to  accomplish. 
He  does  not,  therefore,  require  our  aid. 

It  must  be  an  extreme  case  to  authorize  our  interference  to  the 
extent  claimed  by  the  plaintitt,  and  should  we  declare  the  assessment 
void,  we  should  virtually  prevent  the  collection  of  any  tax  whatever. 
None  could  be  levied  until  the  next  year,  as  there  can  not  be  an  assess- 
ment at  any  other  time  than  that  appointed  by  law,  while  the  effect 
would  be  to  disturb  and  disarrange  the  whole  system  of  taxation  for 
the  present  year,  a  dilemma  in  which  we  ought  not  to  place  the  officers 
of  the  county  or  the  city,  unless  no  other  alternative  is  left  us. 

The  taxing  power  in  every  government  is  one  of  the  highest  pre- 
rogatives ol  sovereignty.  It  is  essential  to  its  very  existence  as  a  state 
or  an  ordinary  municipality,  and  burdens  are  imposed  on  property  by 
taxation  as  an  equivalent  for  the  protection  given  to  the  owner  in  the 
enjoyment  of  what  he  claims  to  be  his.  But  the  rate  of  taxation 
should  be  equal.  To  use  the  language  oi  our  state  constitution,  *'A11 
property  must  be  taxed  by  a  uniform  rule;"  and  yet  it  is  difficult  so  to 
arrange  a  general  system  ihat  shall  operate  in  every  respect  to  produce 
strict  uniformity  in  the  varied  interests  necessarily  involved  in  the 
assessment  ol  a  tax. 

While  the  important  object  to.be  attained  should  be  kept  in  view,  the 
details  ot  any  system  of  taxation  can  not  always,  indeed  can  seldom,  be 
adhered  to  with  strict  accuracy ;  and  while  the  machinery  of  the  system 
is  directed,  if  not  controlled,  by  men  who  are  not.  as  a  general  rule,  the 
clearest  headed  and  wisest,  there  will  be  apparent  inequality,  it  not 
injustice,  urged  by  the  property  owners  against  the  officer. 

Such  a  result  might  reasonably  be  expected,  and  the  wrong,  if  any, 
that  is  done  to  the  individual  can  only  be  remedied  in  the  future  by  the 
election  to  office  of  those  who  understand  their  duty,  and  are  not  unwill- 
ing to  perform  it. 

In  the  .case  before  us,  we  believe  the  assessor  honestly  felt  he  was 
discharging  the  requirements  ol  the  law,  under  the  instructions  of  the 
auditor,  and,  as  he  testifies,  the  explanations  given  him  personally  by 
that  officer.  Still  he  erred,  ior  no  such  construction  ot  the  law  could  be 
allowed  to  the  auditor.  The  law  itself  w.as  to  the  assessor  his  only 
guide  as  to  the  proper  mode  of  determining  the  value  of  real  estate  for 
taxation,  and  he  must  follow  it,  or  else  his  estimate  should  be  revised 
and  amended  by  the  board  of  equalization. ' 

The  law  ol  May,  1866,  S.  &  C.  1152,  does  not,  we  think,  apply  to 
the  case,  as  the  parties  now  stand  belore  the  court.  If  the  board  of 
equalization  shall  hereafter  refuse  to  atlord  the  relief  to  which  the 
plaintiff  is  entitled,  he  may,  if  proper  ground  for  our  interference  shall 
exist,  again  invoke  our  aid. 

The  prayer  for  a  restraining  order  is  now  denied,  but  the  petition 
will  be  retained. 

A  decree,  by  consent,  in  favor  of  the  defendants  was  afterward 
entered,  and  the  case  taken  to  general  term  on  error,  where  the  opinion 
above  given  was  affirmed.  An  application  was  made  to  the  Supreme 
Court  lor  leave  to  file  a  petition  in  error,  which  was  refused. 
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1  as.o.  DEED— BREACH— M£ASUR£  pF  DAMAGES. 

[In  Special  Term,  1871.] 

Sarah  A.  Vail's  Admr.  v.  Junction  Ry.  Co. 

The  damages  for  a  breach  of  the  covenants  in  a  deed  may  be  assigned  if  done  so 
by  special  words  in  the  deed,  and  in  a  suit  brought  by  the  assignee  therefor 
the  measure  of  damages  and  recovery  is  limited  by  the  consideration  actually 
paid  and  interest ;  and  the  court  will  not  be  bound  by  the  amount  set  forth  in 
the  deed,  but  may  find  the  real  consideration  by  parol. 

The  case  is  fully  stated  in  the  opinion. 
Collins  &  Herron,  tor  plaintilt. 
King,  Thompson  &   Avery,  contra. 

Hagans,  J. 

This  case  is  submitted  to  the  court. 

Bates,  Neal,  and  B.  F.  Vail,  being  in  partnership,  contracted  with 
the  Junction  Railroad  Company  to  construct,  and  did  construct,  certain 
portions  oi  the  road.  The  railroad  company,  being  indebted  to  them, 
entered  into  an  agreement  oi  settlement  on  July  23,  18t)l,  by  which 
said  indebtedness  was  to  be  discharged  by  the  conveyance,  by  said 
company,  to  them  of  certain  real  estate  in  Pulaski  county,  Ind.,  at  its 
cost  to  the  company  at  that  date.  Accordingly,  at  that  date  the  com- 
pany conveyed,  with  covenants  of  general  warranty  to  Bates  &  Neal, 
with  the  assent  of  Vail,  the  lands  named,  in  consideration  of  $3,700; 
also  covenanting  that  they  were  the  true  and  lawlul  owners  thereof 
and  had  good  rights  to  sell  and  convey.  To  all  these  lands,  except 
eighty  acres,  the  defendant  had  no  title  at  all  at  the  date  of  the  convey- 
ance nor  subsequently. 

On  June  23.  1869,  Bates  &  Neal,  in  consideration  of  $3,700,  con- 
veyed the  same  property  to  Sarah  A.  Vail,  in  her  lifetime,  by  quitclaim 
deed,  with  no  covenants  excepting  against  their  own  acts.  In  the 
body  of  the  deed,  following  the  description  of  the  lands,  is  this  assign- 
ment, **Also  all  right  of  action  arising  out  of  the  covenants  contained 
in  said  deed,"  referring  to  the  deed  Irom  the  defendant  to  Bates  &  Neal, 
'*to  the  grantors  herein;  all  of  which  covenants,  and  all  claims  and 
rights  arisiffg  thereirom,  are  hereby  assigned  and  transferred  to  said 
Sarah  A.  Vail." 

A  good  deal  of  contradictory  testimony  is  taken  to  show  the  value 
of  these  lands  to  which  the  defendant  had  no  title,  and  it  appears  that 
the  parties  were  not  nice  in  their  estimate  of  the  value  ot  the  lands  or 
in  ascertaining  the  amount  of  indebtedness. 

It  is  agreed  that  a  breach  ol  the  covenants^of  warranty  and  owner- 
ship occurred  as  soon  as  the  covenants  were  made,  and  an  action  might 
have  been  maintained  for  damages  by  Bates  &  Neal.  It  is  also  agreed 
that  the  assignment  of  these  damages,  contained  in  the  deed  to  Sarah  A. 
Vail,  is  sufficient  to  vest  the  title  thereto  in  her,  and  that  she  may 
maintain  the  action. 

Without  the  assignment  these  damges  would  not  have  passed  to  the 
intestate  by  the  usual  covenants  in  a  deed. 
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The  only  remaining  question  is  as  to  the  measure  ot  damage.  The 
plaintiff  claims  that  the  consideration  expressed  in  the  deed  is  the  true 
measure  of  damages;  while  the  delendant  claims  that  the  real  value  of 
the  premises  at  the  time  of  the  conveyance  is  the  true  consideration  and 
furnishes  the  rule. 

In  Foote  v.  Burnet,  10  Ohio  317»  which  was  a  suit  lor  damages  for 
a  breach  of  a  covenant  against  incumbrances,  the  Supreme  Court 
allowed  merely  the  amount  paid  to  remove  the  incumbrance,  fixing  the 
limit  to  the  consideration  money  paid  for  the  land  and  interest.  In 
Backus  V.  McCoy,  3  Ohio  211,  the  Supreme  Court  say,  '*The  rule  ol 
damages  under  a  covenant  ol  seizin,  when  a  breach  has  been  shown,  is 
the  consideration  money  and  interest.  It  is  the  value  of  the  land  as 
ascertained  by  the  parties,  and  the  money  comes  in  lieu  oi  the  land  lost 
by  the  non-performance  ol  the  contract."  And  in  King  v.  Kerr,  6 
Ohio  154,  the  court,  in  an  action  for  damages  for  breach  of  warranty 
in  a  deed,  intimate  that  the  same  rule  should  be  applied. 

Now,  ¥3,700  is  the  consideration  expressed  in  the  deed  to  Bates 
&  Neal.  This  was  a  price  fixed  in  settlement  of  a  claim  held  by  them 
against  the  defendant,  to«be  paid  lor  in  lands,  and  the  lands  were  prob- 
ably obtained  by  the  company  in  payment  of  stock  subscriptions.  It 
might  be  inferred  fairly,  that  their  cost  to  the  company  was  much  less 
really  than  the  nominal  sum  expressed  in  the  deed,  as  is  usual  in  such 
transactions.  And  1  have,  therefore,  looked  very  narrowly  into  the 
testimony  as  to  the  value.  Cases  often  occur,  where,  as  here,  the  con- 
sideration fixed  by  the  parties  and  expressed  in  the  deed  is  nominal, 
and  more  than  the  real  consideration.  It  is  the  real  consideration  of  the 
conveyance  and  not  that  expressed  in  the  deed,  in  the  absence  of  any 
true  standard  ascertained  by  the  parties  themselves,  that  must  furnish 
the  rule  to  measure  the  damages.  It  can  not  be  the  amount  oi  the  debt 
found  to  be  due  on  a  settlement  to  be  paid  for  in  lands,  where  amounts 
are  exaggerated  on  one  side  and  values  on  the  other,  as  appears  by  the 
circumstances  shown  in  this  case,  that  can  alone  furnish  the  true 
measure  of  damages.  But  when  it  comes  to  reduce  the  transaction  to  a' 
true  basis,  the  real  consideration  must  furnish  the  rule.  In  no  case  can 
the  damages  exceed  the  consideration  and  interest.  Poote  v.  Burnet, 
10  Ohio  817,  335.  And  inasmuch  as  the  true  consideration  of  a  deed 
may  be  shown  by  oral  testimony,  I  think  this  is  a  case  which  authorizes 
me  to  look  into  the  testimony  on  this  subject.  The  testimony  as  to 
value  ranges  all  the  way  from  $5  to  $28  an  acre.  The  consideration 
expressed  in  the  deed  is  about  $15.50  an  acre.  I  think,  under  all  the 
testimony  and  the  circumstances,  that  $13.50  an  acre  was  about  the 
true  value  ol  these  lands. 

There  were  two  hundred  and  forty  acres  conveyed,  of  which  the 
title  to  eighty  acres  is  good,  and  as  to  which  there  can  be  no  recovery. 
Judgment  may  therefore  be  taken  for  the  value  ol  one  hundred  and 
sixty  acres  at  the  rate  of  the  value  for  the  whole,  with  interest  from 
July  23,  1861. 
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1  O.S.C.  INSURANCE— PREMIUM— OTHER  STATES. 

[In  Special  Term,  1871.] 

Eureka  Insurance  Co.  v.  Parks  &  Canfield. 

The  defendants  resided  at  Aurora.  Indiana,  and  were  shipping  a  quantity  of  hay  to 
New  Orleans  in  barges.  Ha^es,  who  also  resided  in  Aurora,  sent  up  to  the 
office  of  the  plaintiff,  at  Cincinnati,  an  application  for  insurance  on  the  hay. 
The  policy  was  issued,  and  the  suit  is  lor  the  premium.  Hayes  received  a  com- 
mission from  the  plaintiff.  The  defendants  set  up  as  a  defense  the  statute  of 
Indiana,  that  a  foreign  insurance  company  shall  not  enforce  any  contract  made 
by  an  agent  in  Indiana ;  and  also  the  act  of  Indiana,  that  it  shall  not  be  lawful 
for  any  agent  of  a  loreign  insurance  company  to  take  risks,  or  transact  any 
business  of  insurance  in  said  state,  witbout  first  producing  a  certificate  of 
authority  from  the  auditor  of  said  state :  Held^  that  the  insurance  was  not  to 
be  considered  as  transacted  in  Indiana,  but  in  the  state  of  Ohio,  where  the 
suit  is  brought,  and  is  not  affected  by  the  law  of  Indiana  i^ainst  agents  of 
foreign  insurance  companies.  Nor  would  it  be  affected  in  the  courts  of  Ohio, 
even  though  the  law  of  Indiana  should  prevent  its  enforcement  iu  that  state. 

Taft,  J. 

The  defendants  reside  at  Aurora,  Indiana.  They  had  several  barge 
loads  of  hay  tbey  were  sending  to  New  Orleans.  Mr.  Hayes,  who 
resides  in  Aurora,  sent  up  t6  Cincinnati,  and  reported  the  application 
of  the  defendants  lor  a  policy  of  insurance.  The  policy  was  issued,  or 
rather  two  policies  on  two  different  applications.  The  suit  is  for  the 
premiums  on  the  policies;  and  the  deiendants  present,  as  a  defense,  the 
act  oi  Indiana,  which  provides:  '*Sec.  1.  That  it  shall  not  be  lawful 
for  any  agent  of  any  insurance  company,  incorporated  by  any  other 
state  than  the  state  ot  Indiana,  directly  or  indirectly,  to  take  risks  or 
transact  any  business  ot  insurance  in  this  state  without  first  producing 
a  certificate  of  authority  from  the  auditor  of  the  state,"  etc.,  adding 
the  steps  to  be  taken  by  the  agent,  none  of  which  were  taken  on  the 
part  of  any  agent  of  this  plaintiff. 

The  answer  also  set  up  another  act,  by  which  it  was  provided  that 
a  foreign  insurance  company  should  not  enforce  any  contract  made  by 
an  agent  in  Indiana  unless  qualified  by  a  certificate  of  the  auditor,  as 
above  stated.  The  act  to  which  I  have  first  referred  was  last  enacted, 
and  was  set  forth  in  the  amended  answer,  and  the  act  last  mentioned 
was  set  forth  in  the  original  answer.  One  act  made  void  the  contract, 
and  the  other  forbade  the  enforcement  ot  it. 

The  two  answers  set  up  both  acts;  and  the  question  is  whether 
either  act  applies  to  this  case. 

The  question  is  whether  this  transaction  falls  within  the  scope  of  the 
Indiana  statute  so  as  to  cut  ofl  the  right  of  the  company  to  collect 
premium  in  the  courts  of  Ohio,  where  the  company  is  at  home,  and 
where  the  company  issued  the  policy  ? 

It  seems  to  me  that  the  contract  ot  insurance  was  made  here  in 
Cincinnati,  and  that  Hayes  was  the  agent  of  the  defendants  in  the  pro- 
curement of  this  policy.  The  object  ot  the  legislation  in  regard  to 
agencies  for  foreign  corporations,  in  general,  is  to  prevent  their  estab- 
lishing offices  in  the  state  without  placing  themselves  in  a  position  to  be 
responsible  to  their  customers  and  the  state.  It  is  clear  that  Hayes, 
in  the  present  case,  had  no  power  to  take  any  risk  on  behalf  of  the  plain- 


SUPERIOR  COURT.  731 


Insurance  Co.  t.  Parks  &  Canfield. 


tiff,  either  in  Indiana  or  Ohio.  He  could  report  applications,  and  tor 
that  service  or  information  the  company  paid  him  compensation. 
But  the  insuring  was  done  here  at  the  home  office.  It  has  been  held, 
in  New  Bngland  F.  &  M.  Ins.  Co.  v.  Robinson,  25  Ind.  536,  that  if  a 
loss  be  sustained  in  such  a  case  the  company  would  be  liable,  even  if 
the  policy  had  been  procured  by  an  agent  in  violation   of  the  law. 

Ther^  is  nothing  illegal  in  this  contract,  so  far  as  our  own  state, 
where  it  was  made,  is  concerned,  and  I  think  our  courts  could  not  reluse 
to  enforce  it,  even  if  the  law  of  Indiana  should  declare  it  void.  Mclntyre 
V.  Parke,  44  Mass.  (3  Mete.  207);  Wright  v.  Brown,  4  Ind.  95,  96;  2 
Dutcher  268;  3  Dutcher  645;  Hayes  v.  Colter,  recently  decided  in  the 
general  term  of  superior  court  of  Cincinnati. 

The  question  has  arisen  substantially  in  the  New  York  courts, 
Hyde  v.  Goodnow,  3  N.  Y.  (3  Comst.)  266,  in  which  it  was  held  that 
a  policy  issued  in  New  York  by  a  New  York  company,  on  property  in 
Ohio  was  valid,  notwithstanding  the  company  was  limited  in  its  powers 
of  contracting  to  the  state  of  New  York.  The  contract  was  deemed  a 
New  York  contract.  Western  v.  Insurance  Co.  12  N.  Y.  (2  Kernan) 
258,  is  very  much  in  point.  Also.  Huntley  v.  Merrill,  32  Barb.  626, 
which  was  a  suit  on  a  premium  note,  and  so  more  particularly  in  point. 


2  O.S.C.  ATTACHMENT— COMPOSITION— SHERIFF. 

[Special  Term,  March,  1870.] 

Irwin,  Assignkb  op  Blsnbr,  v.  H.  Kbsslbr. 

A  composition  between  debtor  and  creditor  releases  the  sheriff  holding  property 
by  attachment. 

Judges  Caldwell  and  Tilden,  for  plaintiff. 
Stallo  &  Kittredge,  contra. 

Storer,  J. 

The  defendant,  when  sheriff  of  Hamilton  county,  was  ordered,  by  a 
process  from  this  court,  to  attach  the  property  of  Joseph  Eisner.  After 
the  attachment  was  issued,  Eisner  assigned  all  his  interest  to  Irwin. 
Some  composition  was  then  made  between  Eisner  and  the  creditor  in 
attachment,  and  Kessler  was  ordered  to  surrender  the  property.  Now, 
it  is  claimed,  because  he  did  not  surrender,  and  the  assignee  was  not  able 
to  get  possession,  Kessler  is  liable.  This  suit  is  brought  by  the  assignee 
of  the  debtor.  The  sheriff  levied  on  the  property,  which  was  in  a  mill. 
It  was  appraised,  ^nd  he  placed  a  proper  person  there  to  take  care  of  it; 
but  about  the  time  the  order  was  given  by  the  creditor  in  attachment  to 
surrender  it  up,  a  justice  of  the  peace  issued  his  process,  and  a  constable 
took  possession  witnout  the  knowledge  and  against  the  will  oi  the  sheriff, 
and  proceeded  to  sell. 

It  was  not  the  duty  of  the  sheriff  to  interfere  in  a  case  of  that  kind, 
aad  his  right  to  hold  the  property  had  ceased.  It  was  a  virtual  release 
of  the  sheriff  whenever  this  composition  was  made.  The  constable  had 
sold  the  property  and  paid  the  money  over;  and  the  action  should  have 
been  brought  against  him. 

Judgment  for  the  defendant. 
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«  CSC.  DEBT  -FORM  OF  PAYMENT. 

[Special  Term,  March,  1870.] 

Charles  Bohm  v.  Broadhagbn  &  Vogelbr. 

In  an  action  upon  a  debt  contracted  in  Germany,  the  plaintiff  is  entitled  to  a  judg- 
ment for  payment  in  gold,  the  presumption  being  that  such  was  the  contract. 

J.  G.  &  H.  Douglas,  ior  plaintiff. 

Storkr,  J. 

An  action  btought  to  recover  $380,  and  interest.  The  debt  was 
contracted  in  Germany.  The  court  remarked,  that  although  there  was 
no  promissory  note,  the  evidence  was  that  the  debt  was  to  be  paid  in 
gold;  and  this  might  be  presumed  irom  the  iact  ot  its  being  a  foreign 
contract.  Whenever  a  contract  called  for  a  payment  in  gold,  he  (Judge 
Storer)  was  ot  opinion  that  the  debtor  was  bound  to  comply  with  it 
specifically.  One  oi  the  judges  of  this  court,  not  now  on  the  bench,  had 
decided  dillerently,  but  the  decision  was  not  satisfactory  to  his  colleagues. 

Judgment  ordering  the  claim  to  be  paid  in  gold. 


2  C.8.C.  ARBITRATION— STATUTE— COMMON  LAW. 

[Special  Term,  December,  1870.] 

*H.  G.  EsTHs  V.  R.  C.  Phillips. 

Where  an  agreement  was  made  to  submit  a  controversy  to  the  arbitrament  of  three 
men,  with  a  stipulation  that  their  award  should  be  made  a  rule  of  court  under 
the  provisions  of  the  statute,  and  neither  the  terms  of  the  agreement,  nor  the 
proceedings  of  the  arbitrators  as  shown  by  the  award,  were  in  compliance  with 
the  statute  for  making  an  award  a  rule  of  court,  it  may,  nevertheless,  be  a  good 
submission  and  award  at  common  law,  and  be  enforced  by  action.  '% 

The  suit  was  brought  against  Phillips,  and  while  it  was  pending  the 
parties  agreed  to  arbitrate,,  and  selected  two  men,  giving  them  authority 
to  select  a  third,  to  act  with  them  as  arbitrators,  providing  their  award 
should  be  rendered  in  writing,  and  signed  by  any  two  of  the  arbitrators 
so  chosen.  The  subject  of  reference  was  the  determination  ol  all  dam- 
ages, claims,  and  demands  alleged  in  the  petition. 

It  was  likewise  agreed  that  the  award  might  be  made  a  rule  of  court 
it  not  performed  in  ten  days  after  it  was  rendered.  No  time  was  named 
for  the  meeting  to  consider  or  hear  the  case. 

The  two  arbitrators  named  were  Andrew  Hickenlooper  and  Jos. 
Barnshaw,  who  appointed  in  writing  J.  Dan  Jones  as  the  third. 
Hickenlooper  and  Jones  agreed  to  and  signed  a  written  award  of  $75.00 
against  Phillips.  This  award  the  plaintiff  moves  to  set  aside,  on  the 
ground  that  the  bond  ot  submission  names  no  place  ot  meeting  nor  time, 
that  the  arbitrators  were  not  sworn,  that  the  award  was  not  delivered 

*  Approved  on  the  question  that  an  award,  which  is  not  in  compliance  with  the 
statute,  but  was  so  stipulated,  may  be  held  a  good  submission  and  award  at  com- 
mon law.    Railway  Co.  v.  Burke,  54  Ohio  St.  1!^. 
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according  to  statute,  that  the  arbitrators  did  not  examine  witnesses,  that 
the  plaintift  had  no  knowledge  oi  any  pieeting  held  by  the  arbitrators, 
and  that  he  had  no  notice  of  the  person  selected  to  act  as  umpire. 

The  award  is  in  evidence,  and  the  affidavits  of  the  arbitrators  were 
read. 

Taft,  J. 

I  see  no  evidence  o1  fraud  or  misconduct.  The  matter  was  simple* 
and  I  can  not  perceive  why  these  arbitrators  might  not  have  iormed  a 
correct  judgment  without  any  more  hearing  than  it  appears  was  had. 

But  it  is  said  the  objections  taken  to  it  are  good  as  against  a 
statutory  award.  It  can  not  be  made  a  rule  of  court.  Still  another 
objection  might  perhaps  be  urged  against  it  as  a  statutory  submission, 
namely,  that  the  three  arbitrators  are  not  named  in  the  submission.  It 
was  so  held  in  the.  Western  Female  Seminary  v.  Blair,  12  Re.  t)77  (1 
Disn.  376). 

It  seems,  however,  to  the  court  that  these  objections  do  not  neces- 
sarily avoid  the  award  as  a  common  law  award.  The  statute  does  not 
take  away  the  common  law  right  of  parties  to  arbitrate  their  con- 
troversies. 

There  is  no  evidence  of  any  fraud  or  unfair  advantage  in  this  case, 
appearing  on  the  face  of  the  proceedings,  or  by  the  affidavits  of  the 
arbitrators  and  parties.  The  arbitrators  went  upon  the  ground  with  the 
plaintiff's  petition  in  this  case  as  their  guide,  and  the  plats  of  the  parties, 
the  defendant  agreeing  that  the  petition  should  be  taken  as  true  in  its 
statement  oi  facts,  and  made  up  their  estimate  ot  damage<i.  This  seems 
to  have  been  done  in  accordance  with  the  bond  of  submission,  though 
not  within  the  statute,  which  authorizes  the  making  ot  an  award  a 
judgment  of  the  court.  This  award  will  bind  the  parties,  because  they 
have  agreed  to  be  bound  by  the  opinion  of  these  arbitrators,  and  not 
because  they  have  had  a  trial  under  the  statute,  which  is  to  be  sub- 
stituted for  the  judgment  of  the  court.  It  is  to  be  enforced,  like  any 
contract,  by  action. 

The  setting  aside  of  awards  is,  to  some  extent,  discretionary,  and, 
in  a  case  ot  doubt,  it  is  probably  better  to  leave  the  parties  to  their'action, 
rather  than  to  set  aside  the  awards  on  motion.  Western  Female  Semi- 
nary V.  Blair,  supra\  Watson  Arbitration  and  Award,  2t)6;  2  Dowl.  & 
Ry.  222;  13  Mees.  &  Wels.  8t)4. 

I  prefer  to  leave  the  parties  to  their  action  upon,  or  against  this 
award. 

Motion  overruled. 
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2  CSC.  ACCOUNTS— MASTER'S  REPORT— JURY. 

o 

[Special  Term,  January,  186J>.] 

Thomas  C.   Butlbr  v.  Leb  &  Leavitt. 

Where  issues  of  fact,  relating  to  accounts,  have  been  referred  by  consent  to  a  master,, 
who  has  filed  his  report,  and  a  lUotion  is  pending  to  confirm  it,  neither  party 
has  a  right  to  a  trial  of  the  same  issues  to  a  jury  afterward. 

J.  Burnet,  for  plaintitt. 
Hunter,  for  defendants. 

Hagans.  J. 

An  entry  was  made  in  this  case  of  reference  to  a  master,  directing^ 
him  to  state  an  account  between  the  parties,  and  the  master  ^as  required 
to  report  his  account  and  the  evidence.  For  some  reason  not  apparent, 
the  right  was  reserved  lo  produce  other  testimony  before  the  court  than 
that  submitted  to  the  master. 

While  the  testimony  was  on  hearing  belore  the  master,  amended 
pleadings  were  filed,  based  on  supposed  disclosures  obtained  belore  the 
master.  The  whole  testimony  was  taken  on  all  the  issues  presented 
by  the  pleadings.  The  report  of  the  master  was  filed,  exceptions  taken, 
and  a  motion  made  to  confirm. 

The  court  is  asked  to  send  the  same  issues  ot  facts  found  by  the 
master  to  the  jury.  It  is  impossible  lor  the  master  to  state  an  account 
without  finding  these  issues.  He  was  acting  strictly  within  the  order 
ol  reference  to  which  both  parties  consented,  thereby  waiving  their 
rtjght  ot  trial  by  jury. 

Nor  does  it  appear  to  be  right  to  allow  either  party  to  try  the  issues 
belore  the  master,  and  then  allow  them  to  speculate  on  the  result  of 
another  trial  on  the  same  issues  to  a  jury. 

Motion  overruled. 

t  CSC.  LEASE— ASSIGNMENT— INJUNCTION. 

[Special  Term,  January,  1870.) 

Nova  Caesarea  Harmony  Lodge  v.  White.  Corbin  &    Bouvb. 

Where  a  five  year's  lease  was  granted  of  a  room  in  the  Masonic  Temple,  with  a  pro* 
vision  that  the  premises  should  not  be  used  for  any  purpose  whereby  *'  the 
risk  from  fire  should  be  made  more  than  ordinary  or  common,  the  provision 
must  be  taken  to  have  reference  to  the  estimate  of  risks  by  insurers ;  and  if 
the  lessee  assign  his  lease,  and  the  assignee  attempt  to  introduce  a  caloric 
engine,  which  does,  by  the  conditions  in  policies  of  insurance,  "  make  the  risk 
from  fire  more  than  ordinary  or  common,**  the  lessor  is  entitled  to  an  injunc- 
tion to  restrain  such  assignee  of  the  lease  from  such  use  of  the  premises. 

Storer,  J. 

This  was  an  action  to  restrain  the  deiendants  from  running  a  caloric 
engine  in  the  Masonic  Temple.  The  particular  store  occupied  by  the 
deiendants  was  leased  some  five  years  since  to  Maybery  &  Co.  for  a  term 
which  was  to  expire  on  July  1,  1869,  and  by  a  lease  providing  against 
any  "use  of  the  premises  involving  a  risk  abo/e  ordinary  or  common." 
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During  the  fourth  year  of  the  term  the  possession  of  the  premises  was 
given  up  by  Maybery  &  Co.,  and  the  defendants  succeeded  to  the  posses- 
sion»  either  by  way  of  a  verbal  transfer  from  Maybery  &  Co.,  ot  the 
residue  of  the  terra  of  that  lease,  or  by  way  oi  a  surrender  of  that  lease 
to  the  lodge,  and  a  verbal  reletting  of  the  same  premises,  lor  a  time 
measured  by  the  residue  of  the  term  under  the  lease,  to  the  defendants. 

It  is  claimed  by  the  defendants  that  the  lease  had  been  surrendered 
by  Maybery  &  Co.  co  the  lodge,  or  at  any  rate,  that  defendants  dealt 
directly  with  the  lodge,  and  took  it  by  direct  lease  Irom  the  lodge,  and 
not  by  transfer  from  Maybery  &  Co.,  and  that  the  effect  of  such  reletting 
was  equivalent  to  an  accepted  surrender  by  Maybery  &  Co.  ot  the  residue 
oi  their  term  to  the  lodge,  and  a  reletting  by  the  lodge  to  the  defend- 
ants, and  that  such  reletting  was  verbal  without  reference  to  the  original 
lease  to  Maybery  &  Co.,  and  without  any  restriction  whatever. 

A  large  number  oi  witnesses  were  examined.  On  this  point,  my 
conclusion  oi  fact  is,  that  whether  the  lease  was  transierred,  or  there 
was  a  surrender  and  reletting,  it  was  upon  the  ferms,  as  well  as  for  the 
time^  prescribed  by  the  lease.  The  proof,  on  the  part  of  the  agents  and 
officers  of  the  lodge,  is  positive  on  that  point,  and  they  are  sustained  by 
the  circumstances  and  by  the  uniform  practice  of  the  lodge.  Here  was 
a  building  of  very  great  value,  owned  by  the  lodge,  occupied  by  man}' 
different  tenants,  and  with  policies  of  insurance  upon  the  property  beld 
by  the  lodge,  to  the  amount  of  880,000,  while  much  the  largest  share  of 
the  risk  was  carried  by  the  lodge  itself.  It  would  be  a  singular  over- 
sight, if  the  agents  of  the  lodge  made  a  lease  to  any  tenant  with  liberty 
to  vitiate  all  its  policies,  or  even  to  enhance  its  own  risk,  without  even 
asking  its  consent. 

The  lease  was  in  evidence  as  given  to  Maybery  &  Co.  It  had  been 
recorded,  so  as  to  charge  those  contracting  in  reference  to  it  with  notice 
of  its  contents. 

It  is  incredible  that  under  these  circumstances  the  oihcers  and  agents 
of  the  lodge  should  have  limited  this  letting  so  precisely  to  the  term 
prescribed  by  the  lease,  and  should  have  left  the  tenant  so  entirely  free 
from  any  of  the  restrictions  it  contained  lor  the  protection  oi  the  other 
property  from  enhancement  of  the  risk. 

I  can  not  doubt  the  substantial  truth  of  the  statements  of  Polger, 
Aten,  and  others,  on  this  subject.  It  is  to  be  regretted  that  more  care 
was  not  taken  to  reduce  the  contract  to  writing. 

It  is  not  necessary  to  refer  more  particularly  to  the  lease  than  to 
recite  the  clause  which  provided  that  no  use  should  be  made  of .  the 
premises  whereby  the  risk  from  fire  should  be  made  "more  than  ordinary 
or  common,'*  and  against  any  occupancy  of  the  premises  which  would 
render  the  risk  **more  than  ordinary  or  common.  *' 

The  fact,  whether  the  introduction  and  the  use  of  the  caloric  engine 
would  render  the  risk  more  than  ordinary  or  common,  has  been  the  sub* 
ject  oi  much  testimony. 

The  result  on  my  mind,  produced  by  the  weight  of  all  the  evidence, 
has  been,  that  while  the  printing  establishment  operated  by  the  caloric 
engine  would  actually  enhance  the  risk  above  ordinary,  it  is  not  shown 
that  the  use  ot  the  caloric  engine  actually  increased  the  risk  above  that 
which  existed  by  reason  of  the  hand-printing  press  and  the  stove  used 
lor  warming  the  room. 


736  OHIO  DECISIONS. 


Superior  Court  of  Cincinnati. 


And  here  the  defendant  say,  that  they  had  already  obtained  permis- 
sion to  put  in  the  hand-press,  and  already  had  the  stove  in  use;  and 
therefore,  upon  the  evidence,  the  caloric  engine,  which  answers  the 
double  purpose  of  running  the  printing  press  and  warming  the  room, 
superseding  the  stove,  does  not  enhance  the  risk,  and  is  not  forbidden  Dy 
the  lease.  , 

The  plaintiff  states,  on  the  other  hand,  that  the  introduction  oi  the 
caloric  engine  makes,  under  all  their  policies,  an  extra  or  specially 
hazardous  risk,  and  entitles  the  insurer  to  cancel  the  policy,  with  a  loss 
to  the  lodge  of  premiums  paid  and  of  the  benefit  of  the  policies;  and  that 
the  insurers  have  all  objected  to  the  caloric  engine,  and  will  either 
cancel  the  policies  or  demand  higher  premiums,  and  that  the  lodge, 
thereiore,  can  not  consent.  On  all  the  policies  but  one,  consent  had 
been  obtained  bv  the  lodge  to  allow  the  hand  printing  press;  but  that 
consent  can  not  be  obtained  lor  the  caloric  engine  with  the  printing  press. 

This  brings  us  to  the  question,  what  is  intended  by  a  *'risk  more 
than  ordinary  or  common."  Is  that  question  to  be  decided  by  the  judg- 
ment ot  witnesses  as  to  actual  risk,  or  by  the  classification  of  risks  in 
the  policies  ot  insurance?  In  the  classification  of  risks  adopted  in  nearly 
all  the  policies,  this  risk  is  more  than  ordinary;  and  1  suppose,  Jrom  the 
evidence,  thai  I  am  compelled  to  find  that  by  general  usage  among 
insurers  such  an  engine  in  use  would  be  more  than  an  ordinary  risic.  It 
would  fall  among  trades  or  occupations  requiring  tire-heat,  if  not  under 
the  class  of  engines  driven  by  steam  power,  which  is  usually  classed  as 
''specially  hazardous."  There  are  many  trades  classed  as  hazardous, 
raising  the  actual  risk  so  slightly,  if  at  all,  above  ^'ordinary,"  that  it 
would  be  hard  to  vitiate  a  policy  on  that  account,  especially  ii  their 
presence  in  the  insured  premises  were  known  to  the  insurers.  But  a 
caloric  engine  running  a  printing  press,  Irom  the  evidence,  must  be 
regarded  as  more  than  an  ordinary  risk.  Taking  the  circumstances  under 
which  the  hand  printing  press  was  placed  in  the  premises,  with  the  con- 
sent given  subsequent  to  the  lease,  the  risk  not  being  contemplated 
when  the  lease  was  made,  and  the  lact  that  the  policies  do  make  this 
use  which  is  proposed  si>ecially  hazardous^  it  seems  to  me  that,  under  the 
contract  between  these  parties,  it  is  the  duty  of  the  court  to  protect  the 
landlord  against  the  job  printing  press  run  by  the  caloric  engine. 

I  think  that  the  provision  in  the  lease  has  reference  to  the  risks  as 
classified  for  insurance,  and  that  the  court  must  regard  the  ordinary  and 
usual  conditions  in  policies  in  coming  to  a  conclusion.  Undoubtedly, 
a  condition  against  a  particular  trade  or  use  must  be  complied  with, 
even  if  it  do  not  actually  increase  the  risk.  Parker  v.  Insurance  Co., 
76  Mass.  (10  Gray)  302,  30(5. 

But,  in  the  present  case,  I  am  also  of  the  opinion  that  considering 
the  printing  press,  which,  under  the  circumstances,  I  can  not  entirely 
overlook,  there  is  a  slight  actual  increase  of  risk  above  that  originally 
contemplated  by  the  terms  of  the  lease.  The  case  is  not  tree  from 
difficulty.  But  I  have  adopted  what  appears,  on  the  whole  case,  the 
safer,  as  well  as,  the  legal  conclusion. 

The  motion  tor  provisional  injunction  is  granted. 
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MASTER'S  REPORT— MOTION  TO  CONFIRM.  2  o.s.c. 

[Special  Term,  October,  1870.] 

Thomas  Williams  v.  Job  Stevens. 

A  master  had  filed  his  report  upon  certain  issues  of  fact,  and  reported  also  the 
testimony  he  had  taken  in  the  form  of  depositions,  and  his  findings.  On 
motion  to  confirm:  Held,  that  the  act  of  April  18,  1807,  S.  &  S.  579,  does  not 
require  the  setting  of  the  cause  ou  the  trial  calendar,  to  be  heard  as  other  sub- 
mitted causes,  upon  the  evidence  reported  by  the  master,  and  such  other  testi- 
mony as  the  party  may  choose  to  oner ;  but  the  hearing  of  the  motion  to  con- 
firm the  report  is  the  matter  for  determination. 

Stallo  &.  Kittredge,  for  plaintiff. 

Caldwell,  Coppock  &  Caldwell,  tor  delendant. 

Hagans,  J. 

,This  action  was  brought  to  lecover  an  alleged  amount  due  Irom 
defendant  to  plaintiff  on  a  fair  statement  ot  partnership  accounts  after 
dissolution.  The  answer  alleged  such  a  statement,  and  that  there  had 
been,  upon  it,  a  full  and  tinal  settlement,  between  the  parties,  which 
the  reply  denied.  It  is  claimed  that  the  cause  came  on  lor  trial  on  these 
pleadings,  and  the  issues  were  found  lor  the  defendant;  but,  without  any 
entry,  leave  was  given  to  the  plaintiff  to  file  an  amended  netition,  which 
he  did,  October  8,  1868. 

In  the  amended  petition  the  plaintiff  alleges  misappropriation  of 
the  partnership  funds  by  the  delendant,  and  a  refusal  to  account  tor 
them;  and  that  after  the  dissolution  the  books  ot  the  concern  remained 
in  defendant's  possession,  and  a  partial  settlement  of  accounts  between 
the  parties  was  made,  which  he  sets  out,  but  that  it  was  based  upon 
lalse  representations  made  by  defendant,  which  the  plaintiff  has  since 
discovered  were  false,  and  asks  a  true  statement  and  iudgment  for  the 
amount  to  be  found  due  him. 

The  answer  denies  all  these  statements,  and  insists  upon  the  fullness, 
fairness,  and  completeness  of  a  final  settlement  between  the  parties, 
and  the  reply  puts  the  whole  case  at  issue. 

On  motion  of  the  plaintiH,  the  court,  on  June  28,  1869,  referred  the 
issues  to  a  master  to  take  the  testimony  in  the  form  of  depositions,  and 
to  report  the  same,  together  with  his  findings,  to  the  court. 

The  mastet  tiled  his  report,  June  24,  1870.  Motion  was  made  to 
confirm  it  and  that  motion  is  now  ior  hearing. 

It  is  now  claimed  by  defendant,  by  way  of  preliminary  objection  to 
the  hearing  of  the  motion  to  confirm,  that  the  cause  must  be  set  regularly 
on  the  trial  calendar,  to  be  heard  upon  the  testimony  betore  the  master 
and  such  other  testimony  as  he  may  choose  to  offer.  It  is  not  stated 
that  there  is  any  further  evidence,  or  that  it  is  intended  to  offer  any. 
But  it  is  said  that  the  act  of  April  13,  1867,  S.  &  S.  679  [64  O.  L.  144; 
see  Sees.  5213,  5223,  5267,  Rev.  Stat.],  entitles  the  party  to  trial  before 
the  court  in  the  usual  form.  That  act  provides  that  the  testimony 
taken  before  the  master  ''shall  have  all  the  force  and  etlect  ot  deposi- 
tions regularly  taken  in  the  cause,  and  may  be  used  as  such  at  any  sub- 
sequent stage  of  the  cause,  either  upon  a  new  trial,  second  trial,  or 
appeal,"  subject  to  the  restrictions  of  Sec.  338  [Sec.  5265,  Rev.  Stat.]  of 

47    Dis 
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the  code;  "but  nothing  in  this  act  shall  be  so  construed  as  to  prohibit 
any  party  from  lecalling  witnesses  who  may  have  testified,  or  Irom 
taking  additional  testimony." 

I  think  that  the  concluding  clause  ot  the  act  has  reference  to  the 
**new  trial,  second  trial,  or  appeal,**  in  the  preceding  portion  ol  the 
section,  and  was  designed  not  only  to  prevent  the  expense  and  trouble 
of  taking  the  testimony  over  again,  but  possibly  to  remove  any  doubt 
as  to  the  propriety  of  using  it  in  such  **new  trial,  second  trial,  or 
appeal."  It  is  admitted  that  unless  this  act  is  to  be  construed  as  the 
defendant  claims,  the  hearing  ot  the-  motion  to  confirm  the  master's 
report  must  proceed.  1  can  not  go  behind  the  order  of  reference,  which 
I  am  to  presume,  and  indeed  believe,  was  right. 

The  hearing  of  the  motion  to  confirm  must  proceed. 


2  CSC.  GAMBLING— OWNER— SATISFACTION. 

•  [Special  Term,  December,  1870.] 

Jacob  Smith  v.  Edward  Wyatt  et  al. 

In  an  action  for  money  lost  at  gaming,  the  plaintiff  joining  the  owner  of  the 
premises  with  those  who  conducted  the  game :  fields  that  the  owner  could 
not,  merely  as  owner,  be  held  liable  in  this  form  of  proceeding  jointly  with 
those  concerned  in  the  game :  Held^  also,  that  the  receipt  of  one  hundred 
dollars,  in  full  satisfaction  of  a  claim  for  two  thousand  five  hundred  dollars,  as 
money  lost  to  defendants  by  gaming,  was  a  good  defense  as  an  accord  and  satis- 
faction. 

Jordan,  Jordan  &  Williams,  lor  plaintitt. 
Sayler  &  Sayler,  contra. 

Storer,  J. 

The  plaintiff  states,  that  unfortunately  he  entered  the  gambling* 
house  of  the  defendants,  situated  at  No.  202  East  Fourth  street,  in  this 
city;  that  certain  ol  the  defendants  played  the  game  ot  faro  with  him 
between  periods  of  time  which  he  specifies,  and  won  Irom  him  the  sum 
of  $2,500.  He  also  avers  that  Mrs.  Phebe  Reddish,  the  widow  of  Thomas 
Reddish,  of  this  city,  who.  it  is  alleged  in  the  answer,  and  not  denied  hy 
the  replication,  was  not  altogether  of  sound  mind  and  memory,  leased 
the  premises  to  the  defendants,  knowing  they  were  carrying  on  illegal 
business.  So  far  as  she  is  concerned,  there  is  certainly  a  misjoinder  ol 
distinct  causes  of  action. 

Assuming  that  she  knew  the  premises  were  to  be  occupied  by 
gamblers,  it  is  a  criminal  matter,  and  it  can  not  be  charged  against  her 
except  in  a  suit  where  she  appears  lor  the  express  purpose  ol  denying 
the  imputation.  It  is  not  to  be  inferred,  because  she  is  the  owner  of  the 
building,  she  is  connected  with  the  other  defendants,  and  she  ought  to 
be  dismissed  from  this  action.  It  appears,  from  the  answer,  she  is  a  feeble 
old  lady,  who  transacted  her  business  through  an  agent,  and  did  cot 
know  the  purpose  to  which  the  building  was  appropriated. 

The  other  defendants  answer,  and  make  a  general  denial  of  the 
facts  alleged,  and  afterward  set  up,  as  another  ground  ol  defense, 
•*accord  and  satisfaction."     To  that  portion  ol  the  answer,  which  is 
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simply  a  denial,  the  demurrer  will  be  overruled.  With  regard  to  the 
last  ground  of  defense,  the  paper  on  which  it  is  claimed  accord  and 
satisfaction  can  be  predicated,  is  a  receipt,  signed  by  the  plaintiff,  for 
$100,  in  lull  of  all  claims  against  Stone,  Wyatt  &  Cront,  * 'especially  in 
lull  of  all  claims  lost  by  me  at  the  game  ol  faro  at  their  house,  202  East 
Fourth  street.*' 

It  is  said,  in  a  memorandum  handed  to  the  court  by  the  plaintiff's 
counsel,  that  this  receipt  does  not  show  accord  and  satisfaction,  because 
the  amount  charged  to  be  lost  so  greatly  exceeds  that  averred  to  be 
given. 

Formerly,  the  rule  was  regarded  with  grekt  rigor,  that,  if  one  owed 
another,  by  contract  or  otherwise,  a  large  sum  ol  money,  the  acceptance 
ol  a  smaller  sum  would  not  be  regarded  as  evidence  ot  satisfaction.  But 
that  rule  has  been  very  much  relaxed  in  modern  times.  The  rule  now 
is  to'  ascertain  the  intention  ol  the  parties — whether  they  voluntarily 
came  together,  that  there  was  no  fraud,  and  no  advantage  taken  of  one 
by  the  other;  and  it  seemed  to  the  court  the  principle  will  apply  in  this 
case  as  in  any  other.  * 

The  acceptance  oi  a  smaller  sum  in  discharge  ot  a  greater,  where 
the  parties  stand  on  equal  terms,  is  regarded  as  satisfaction.  Harper  v. 
Graham,  20  Ohio  106. 

This  court  comes  to  the  same  conclusion.  But  ii,  in  a  replication 
to  the  answer,  the  plaintiff  should  deny,  and  it  should  appear  the  cir- 
cumstances under  which  the  composition  is  averred  to  have  been  made 
were  not  such  as  would  warrant  the  court  to  regard  it  as  satisfaction, 
they  would  sustain  that  plea;  but  they  could  not  do  so- on  a  demurrer. 

The  demurrer  to  the  answer  would  be  overruled,  and  five  days 
allowed  to  reply. 


INSURANCE  POLICY— PETITION— ASSIGNMENT.        « esc. 

14 

[Special  Term,  December,  1870.] 

James  A.  Prows  v.  Ohio  Valley  Insurance  Co. 

The  paragraphs  in  a  petition,  on  a  policy  of  insarance,  stating :  1.  That  another 
person  was  the  owner  of  the  goods  insured,  and  procured  the  insurance.  2. 
That  the  owner  became  indebted  to  the  plaintiff  and  promised  to  insure  for  his 
benefit,  and  did  so  insure.  3.  That  he  gave  plaintiff  a  chattel  mortgage  on  the 
goods.  4.  That  the  goods  were  destroyed  by  fire:  Held^  are  not  different- 
counts  in  the  petition,  and  need  not  be  numbered  as  such,  but  are  parts  of  one 
and  the  same  count:  Heldy  also,  that  the  giving  of  a  chattel  mortgage  was 
not  a  violation  of  the  conditions  in  the  policy  against  any  assignment  of  the 
policy,  without  consent  of  the  company. 

Taft.  J. 

In  this  suit  and  three  other  &aits,  brought  by  the  same  plaintiff 
a^KAinst  different  insurance  companiesi  demurrers  have  been  filed  to  what 
tlie  defendants  regard  as  four  counts  of  each  petition. 

I  find  that  the  property  insured  was  owned  by  Thomas  L.  Prows, 
SiXid  not  by  the  plaintiff,  James  A.  Prows,  and  that  the  policy  was  issued 
to  Thomas  L.  Prows. 

This  petition  is  divided  into  paragraphs,  which  are  numbered  from 
^txe,  to  six. 
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The  -first  shows  that  Thomas  L.  Prows  was  the  owner  ot  a  store  of 
-g;oods,  etc.,  describing  them,  and  that  he  procured  insurance  for  $4,(KK) 
on  said  stock  in  the  office  of  defendant,  referring  to  the  policy  as  part 
of  the  petition,  the  same  being  copied  in  the  original  petition,  of  which 
this  was  filed  by  way  of  amendment,  and  that  said  Thomas  L.  Prows 
procured  renewals  ot  said  policy  and  paid  the  required  premiums  accord- 
ing to  the  rule  ol  the  company. 

By  the  second  paragraph,  the  plaintiff  says  that  previous  to  the  fire, 
and  while  the  policy  was  in  force,  Thomas  L.  Prows  had  become  in- 
debted to  sundry  persons  on  sundry  notes,  which  he  describes,  and  that 
plaintiff  signed  or  indorsed  all  ot  said  notes  as  surety  for  Thomas  L. 
Plows,  and  that  Thomas  L.  promised  to  keep  said  stock  of  goods  insured 
for  the  benefit  of  the  plaintiff. 

By  the  third  paragraph,  it  is  alleged  that  on  May  2,  186^,  Thomas 
L.  Prows,  to  indemnity  plaintiff  against  loss  on  account  of  said  notes, 
gave  him  a  chattel  mortgage  on  the  goods  in  the  store,  describing  them. 

By  the  fourth  paragraph,  it  is  alleged,  that  Thomas  L.  Praws  had 
become  indebted  also  to  sundry  pther  persons,  for  which  the  plaintiff 
became  surety  to  the  creditors,  and  took  another  chattel  mortgage  on 
the  goods  to  indemnity  him;  that  at  the  time  of  the  signing  oi  said 
obligations  as  surety  and  receiving  said  chattel  mortgage,  said  Thomas 
L.  informed  plaintiff  that  he  had  policies  of  insurance  on  said  property, 
naming  the  policy  sued  on  as  one,  and  said  that  he  would  hold  the  said 
policy  ot  insurance  for  the  use  and  benefit  ol  this  plaintiO,  and  would 
cause  the  same  to  be  renewed  and  keep  the  property  insured  for  plain- 
tiff*s  indemnity. 

By  the  fifth  paragraph,  it  is  alleged  that  plaintifi  has  been  com- 
pelled to  pay  said  debts,  and  that  there  is  due  him  on  that  account 
13,287,  beside  interest. 

By  the  sixth  paragraph,  it  is  alleged  that  on  May  24  1868,  the 
property  was  destroyed  by  fire,  which  happened  under  the  policy,  and 
that  on  the  next  day,  being  May  25,  I8t)8,  Thomas  L.  transierred  to 
plaintiff  the  policy  in  consideration  of  the  premises,  and  authorized 
plaintiff  to  collect  the  full  amount  of  the  loss,  ot  which  defendant  had 
notice,  and  that  the  plaintiff  holds  and  owns  the  policy ;  that  the  loss 
was  81,927.95,  of  which  defendant's  share  was  S963.97,  which  sum  is 
due;  that  Thomas  L.  Prows  has  been  declared  a  bankrupt,  but  that 
more  than  four  months  had  intervened  between  the  transfer  of  the  policy 
to  plaintiff  and  the  filing  of  his  petition  in  bankruptcy;  that  Rankin  D. 
Jones  is  assignee  in  bankruptcy,  but  that  no  part  of  the  money  belongs 
to  him. 

This  I  regard  as  a  petition  founded  on  one  cause  ot  action,  and  with 
but  one  count;  the  question  is,  whether,  taken  all  together,  it  states  a 
good  cause  of  action. 

The  policy  itself,  which  was  recited  in  the  original  petition,  con- 
tained a  provision,  *'that  if  the  policy  or  any  interest  therein  should 
be  assigned,  unless  the  assent  thereto  of  said  company  should  be  ob- 
tained and  indorsed  thereon,  the  policy  should  thenceforth  be  null  and 
void.'' 

It  is  claimed  that  the  facts  stated  in  the  petition  show  an  assignment 
within  the  meaning  of  the  clause  of  the  policy  referred  to,  and  avoid  the 
insurance.  It  is  well  settled  that  the  transfer  of  the  policy,  after  loss, 
is  no  violation  of  the  condition  against  an  assignment. 
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No  formal  assignment  was  made  before  the  loss.  But  a  chattel 
mortgage  was  executed  on  the  property,  and  a  promise  made  by  the 
insured  to  keep  the  property  insured  for  the  plaintiff's  benefit. 

Was  that  an  assignment  to  which  the  company's  consent  must  be 
procured  and  indorsed  ? 

In  Cromwell  v.  Insurance  Co.,  tS9  Barb.  227,  it  was  held,  that  where 
a  purchaser  agrees  to  insure  lor  the  benefit  ot  his  vendor  and  to  assign 
the  policy  as  his  security,  and  subsequently  does  insure,  but  does  not 
assign  the  policy,  the  agreement  operates  as  an  equitable  assignment  ol 
the  money  payable  upon  the  policy,  but  not  as  an  assignment  of  the 
policy;  and  does  not  fall  within  the  clause  in  the  policy  making  void 
the  policy  if  assigned  without  the  written  consent  of  the  company 
indorsed  ugon  it.  This  case  does  not  appear  to  have  been  taken  to  the 
court  ol  appeals.  This  principle  is  similar  to  that  which  has  been 
adopted  in  regard  to  the  transfer  of  the  interest  in  the  subject  of  insur- 
ance. The  pledging  or  mortgaging  the  property  insured  does  not 
invalidate  the  policy,  as  an  alienation  thereol,  if  the  insured  party 
retains  an  insurable  inferest;  and  even  the  sale  and  transfer  of  the  prop- 
erty itselt,  if  a  lien  is  retained,  unless  there  be  express  conditions  cutting 
off  the  right  to  recover  in  such  a  case. 

In  tne  present  case  there  was  no  lormal  assignment  belore  the  loss, 
and  the  agreement  to  insure  for  the  benefit  of  the  plaintiff,  related  to 
the  fund  that  might  become  due  for  the  loss  and  not  to  the  policy  itself. 
There  is  no  agreement  to  assign,  as  there  was  in  the  case  of  Cromwell  v» 
Insurance  Co. ,  ^»^ra.  The  principle  adopted  in  this  last  named  case 
was  broad  enough  to  cover  the  case  at  bar. 

The  conditons  in  the  policy  must  be  observed,  but  they  are  to  be 
construed  strictly.  I  am  not  willing  to  stop  this  suit  on  a  demurrer 
upon  this  ground.  I  am  of  opinion  that  the  plaintiff  ought  not  to  be  cut 
off  by  that  condition  from  asserting  his  right  in  the  fund  under  the 
assignment  made  alter  the  loss. 

Nor  can  I  order  the  allegations  in  the  petition  to  be  stricken  out,, 
iwhich  set  lorth  the  inducement  to  or  consideration  for  the  assignment. 

On  the  whole,  the  petition  is  a  tair  statement  of  the  case,  so  that  the 
defendant  is  well  advised  of  what  it  has  to  answer. 

Demurrer  overruled. 


CUMULATIVE  EVIDENCE— TEST— NEW  TRIAL.      2cs^c. 

IB 

[Special  Term,  June,  1870.] 

B.  T.  Redman,  Jr.,  v.   H.  Clay  Culbkrtson. 

It  is  not  a  test  that  evidence  is  cumulative,  on  a  motion  for  a  new  trial  by  the 
defendant,  on  the  ground  of  newly  discovered  evidence,  that  the  afiSdavits  in 
support  of  it  do  not  go  to  some  new  ground  of  defense.  If  they  bring  to 
light  some  new  and  independent  truth  of  a  different  character,  although  it 
tend  to  prove  some  proposition  or  ground  of  defense  before  insisted  on,  or  if 
it  tend  to  render  clear  and  positive,  that  which  was  before  equivocal  and  uncer- 
tain by  the  statement  of  new  facts,  it  is  not  cumulative  evidence. 

O'Connor  &  Powell,  for  plaintiff. 

Henderson,  Collins  &  Herron,  and  T.  A.  Logan,  for  defendant. 
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Hagans,  J. 

There  are  here  affidavits  which  are  very  clearly  within  the  legal 
rule  authorizing  the  court  to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  They  are  neither  cumulative,  nor  could  the  testi- 
mony be  obtained  at  the  trial  by  reasonable  diligence.  It  is  the  resem- 
blance of  the  tacts  offered  to  be  proved  that  makes  testimony  cumulative. 
It  is  erroneously  claimed,  that  all  additional  evidence  is  cumulative, 
which  goes  to  establish  the  same  ground  ot  defense  before  taken :  in 
other  words,  that  the  additional  testimony  must  go  to  some  7iew  ground 
of  defense.  But  this  is  not  the  true  rule.  The  law  on  this  subject  is 
admirably  stated  by  Church,  J.,  in  Waller  v.  Graves,  20  Conn.  806,  311: 
^ 'There  are  often  various  distinct  and  independent  tacts  going  to  estab- 
lish the  same  ground,  in  the  same  issue.  Evidence  is  cumulative  which 
merely  multiplies  witnesses  to  any  one  or  more  ot  these  facts  beiore 
investigated,  or  only  add  circumstances  of  the  same  general  character. 
But  that  evidence  which  brings  to  light  some  new  and  independent 
truth  of  a  different  character,  although  it  tend  to  grove  the  same  proposi- 
tion or  ground  of  claim  betore  insisted  on,  is  not  cumulative." 

Some  ot  this  new  testimony  tends  also  to  render  clear  and  positive 
that  which  beiore  was  equivocal  and  unceitain  by  the  statement  oi  new 
tacts.  And  such  testimony  as  this  is  not  cumulative,  in  any  just  sense. 
It  is  not  additional  evidence  of  the  same  facts.  And  taking  all  the  new 
evidence  that  is  proper  now  to  be  considered,  if  uncontradicted  upon 
another  trial,  the  verdict  of  the  jury  will  be  ditterent.  These  principles 
are  adopted  by  our  Supreme  Court  in  a  number  ol  cases.  Reed  v. 
McGrew,  5  Ohio  375;  Dunn  v.  Cronise,  9  Ohio  82;  Perrin  v.  Insurance 
Co.,  11  Ohio  147. 

And  the  same  principle  is  clearly  stated  in  How  v.  Bodman.  12 
Re.  521  (1  Disn.  119). 

For  these  reasons,  the  motion  for  new  trial  will  be  granted.  Costs 
to  abide  the  event. 


2  cs.o.  CORPORATIONS— TRUSTEE— ASSETS. 

[Special  Term,  November,  1870.] 

E.  B.  Rekder  v.  The  Heirs  of  Melancthon  S.  Wade. 

In  a  suit  by  a  stockholder  of  the  Miami  Exporting  Company,  to  subject  assets  in 
the  hands  of  a  trustee  of  that  company,  the  corporation,  or  those  who  repre- 
sent it,  are  necessary  parties. 

Judges  Mallon  and  Caldwell,  for  plaintiff. 
Matthews  &  Ramsey,  for  delendants. 

Storer,  J.   * 

The  petition  claimed  that  plaintiff  was  owner  of  twelve  hundred 
shares  in  the  capital  stock  of  the  Miami  Exporting  Company,  an  institu- 
tion for  many  years  existing  in  Cincinnati;  that  Wade,  the  deceased, 
was  appointed  a  trustee  by  the  directors  to  settle  up  its  affairs,  and  in 
the  course  of  his  proceeding  received  from  a  debtor  of  the  company  a 
tract  of  land  in  Toledo,  Ohio,  taking  the  title  in  his  own  name  and 
lailing  to  appropriate  the  property  to  the  institution,  the  title  of  which 
remains  in  the  representatives  ol  Wade. 
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The  prayer  of  the  bill  is  that  they  may  be  decreed  to  hold  the  land 
tor  the  benefit  ot  the  creditors  ot  the  company,  and  that  on  final  hearing 
the  plaintiff  may  receive  whatever  portion  thereof  he  may  be  entitled  to 
for  his  stock. 

The  delendants  demur,  and  allege  several  grounds. 

Judge  Storer,  in  deciding  the  case,  declined  to  pass  on  any  ot  the 
grounds  upon  which  the  demurrer  was  alleged  to  be  hied  except  one. 
He  held  that,  belore  the  decree  could  be  had  in  the  premises,  the  Miami 
Exporting  Company,  or  those  who  legally  represent  it,  should  be  made 
parties'  An  individual  creditor  can  not  obtain  a  judgment  against  any 
trutstee  of  a  company,  the  trust  being  for  the  benefit  oi  both  creditors 
and  stockholders  in  that  institution;  and  before  the  subject-matter  could 
be  properly  adjudicated  all  the  parties  interested.must  be  before  the  court. 
In  every  case  where  the  individual  stockholder  is  allowed  to  bring  his 
action  lor  any  injury  done  to  the  corporate  body,  he  must  state  in  his 
pleadings  that  the  corporation,  or  those  who'represent  it,  are  unwilling 
to  prosecute,  and  upon  being  requested  to  do  so,  have  declined.  He 
may  then  commence  his  action.  This  has  been  settled  in  many  cases 
and  is  the  rule  upon  which  this  court,  in  general  term,  oecided  the  case 
ol  Shoenberger  v.  Street  Ry.  Co.   [unreported]. 

It  appears  that  the  Miami  Exporting  Company  ceased  to  exist  in 
the  year  1849,  and  by  the  act  of  the  legislature,  its  franchise,  that  had 
been  enjoyed  since  the  year  1802,  was  then  taken  away,  but,  by  a 
statute  passed  March  7.  1842,  [40  O.  L.  67]  1  S.  &  C.  8t)8  [repealed, 
Sec.  7437,  (107)  Rev.  Stat.,  see  Sees.  6676  and  679,  Rev.  Stat.],  and  by 
another  statute  passed  March  31,  1850,  [48  O.  L.  90]  1  S.  &  C.  366 
[repealed,  Sec.  7437,  (110)  Rev.  Stat.,  see  Sec.  5683,  Rev.  Stat,  ei  seq.\ 
provision  is  made  for  dissolved  corporations,  or  those  which  have  ceased 
to  exist  by  the  expiration  oi  their  charter.  By  the  first  statute,  trustees 
may  be  appointed  by  a  court  having  competent  authority  to  represent 
the  corporate  interests,  or  if  none  such  are  appointed,  the  directors,  who 
held  their  offices  at  the  time  of  the  dissolution,  may  act  until  the  affairs 
oi  the  company  are  closed  up.  By  the  other,  a  suit  may  still  be  brought, 
after  the  dissolution  or  repeal  of  the  charter,  in  the  corporate  name,  and 
proceedings  may  be  had  as  in  any  other  case. 

The  plaintiff  in  the  present  case  is  not  without  remedy.  Although 
the  Miami  Exporting  Company  does  not  now  legally  exist,  yet,  by 
availing  himself  ot  the  privilege  given  by  the  statutes,  he  may  place 
himself  in  such  a  position  that  it  may  be  possible  for  the  court  to  act  (ind 
decide  the  whole  controversy. 

The  demurrer  would  be  sustained,  and  leave  given  to  plaintiff  to 
amend  his  petition. 
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CSC.  LIBEL— INCRIMINATING  QUESTIONS. 

[Special  Term,  November,  1870.] 

*  Globe  Rolling  Mill  v.  King  and  Company. 

1.  Demurrer  to  interrogatories  in  a  libel  suit,  asking  the  defendant  to  state  whether 

or  not  he  wrote  and  published  the  libel,  overruled. 

2.  But  the  defendant  might  claim  the  privilege  of  being  excused  from  answering, 

on  the  ground  that  his  answer  would  criminate  himself. 

3.  It  is  sufficient  in  the  petition  of  a  party  in  a  suit  against  a  partnership  in  its 

firm  name  to  describe  the  firm  as  actually  doing  business  in  the  state  of  Ohio, 
instead  of  stating  that  it  was  formed  "  for  the  purpose  "  of  doing  business  in 
this  state.  The  essentiifl  thing  under  the  statute  is  to  show  that  the  firm  was 
actually  doing  business  in  this  state,  and  if  so,  it  is  to  be  presumed  that  it  was 
formed  for  that  purpose. 

4.  Dividing  a   single   count   by   numbering  the  paragraphs  is    not  cause  for  a 

demurrer. 

S.  &  S.  R.  Matthews,  for  plaintifi. 
J.  G.  &  H.  Douglas,  for  deiendants. 

Taft,  J. 

This  petition  appears  to  be  well  drawn  generally,  and  if  it  is  defec- 
tive on  demurrer,  it  must  be  because  this  is  not  a  cause  ot  action.  The 
numberi'ng  the  paragraphs  was  not  necessary,  as  there  is  but  one  cause 
of  action.  It  was  a  slight  inaccuracy,  therefore,  to  divide  a  single  count 
by  numbers.     But  it  is  not  demurrable. 

It  seems  a  strange  thing  to  ask  by  interrogatories  to  derive  from  the 
defendants  in  a  libel  suit  evidence  of  their  commission  ol  the  libel.  But 
it  comes  within  the  code,  Sec.  5  [Sec.  4973,  Rev.  Stat.],  and  I  do  not 
see  on  what  ground  the  demurrer  can  be  sustained  to  the  interrogatories 
if  they  are  pertinent. 

I  have  examined  the  petition,  and  it  does  not  appear  to  me  that  a 
demurrer  is  a  sutticient  defense  to  it.  The  question  oi  privilege  does 
not  arise  on  the  demurrer  to  the  petition ;  the  answer  may  present  that 
in  connection  with  a  denial  of  malice. 

It  was  urged,  in  argument,  that  the  other  questions  were  not  suffi- 
ciently specitic  against  King.  But  I  think  that  he  must  be  held  to  be 
included  under  the  term  the  defendants,  who  are  alleged  to  have  pub- 
lished the  words  complained  of. 

It  is  made  a  point,  in  support  ot  the  demurrer,  that  the  plaint]ff*s 
petition  describes  the  defendants,  **Bly,  Dunn  &  Co.,"  **as  a  firm  doing 
business  under  that  name  in  the  state  of  Ohio,''  instead  of  describing 
the  firm  as  formed  I  r  ^Uhe  purpose^^  ol  doing  bu.<;iness  in  this  state.  And 
the  case  of  Haskins  v.  Alcott,  3  Ohio  St.  210,  215,  was  cited  as 
sustaining  the  point. 

I  have  examined  the  case  and  do  not  think  that  the  court  in  that 
case  had  occasion  to  decide  this  point;  but  the  language  ol  the  opinion 

*  Comment  upon  the  rule,  but  not  approved  or  disapproved,  that  where  a  plain- 
tiff sues  a  defendant  by  its  firm  name  and  does  not  allege  in  pleading  that  the  de- 
fendant firm  was  formed  for  '*  the  purpose  "  of  doing  business  in  the  state  of  Ohio 
according  to  the  statute,  it  may  be  presumed  to  have  been  formed  for  that  purpose 
if  it  appears  that  the  firm  was  actually  doing  business  in  this  state.  Beers  &  Co.  v. 
Gurney,7  Circ.  Dec.  414. 
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of  the  court  would  seem  to  go  upon  the  hypothesis  that  the  essential 
thing  under  the  statute  was  to  show  that  the  firm  was  actually  doing 
business  in  the  state  of  Ohio. 

I  think  that,  if  it  appears  that  the  firm  was  actually  doing  business 
in  the  state,  it  is  to  be  presumed  that  it  was  lormed  tor  that  purpose, 
and  I  can  not  regard  it  a  defense,  that  a  firm,  actually  doing  business 
here,  was  intended  to  do  business  somewhere  else. 

The  delendants  have  not  placed  their  refusal  to  answer  interroga- 
tories on  the  ground  that  they  would  thereby  criminate  themselves  under 
the  act  to  punish  libel. 

The  demurrer  is  overruled. 


MORTGAGED  PROPERTY— REDEMPTION— COURTS.  2  c  s.c. 

So 

[Special  Term,  November,  1870.J 

Lewis  Stagg  bt  al.  v.  S.  A.  Harbeson  et  al. 

A  decree  was  entered  in  which  the  plaintiff  was  allowed  to  redeem  mortgaged  prem- 
ises within  sixty  days.  The  debt  was  not  paid,  and  order  for  sale  was  issued. 
On  motion  to  extend  the  time  for  redemption  thirty  days,  for  reasons  Fhown  : 
Held^  that  it  was  in  the  discretion  of  the  court  to  grant  the  motion  according 
to  the  reasonableness  of  the  case,  it  appearing  that  the  defendants'  security 
was  not  imperiled  thereby,  and  the  law  provides  interest  as  the  compensation 
for  the  delay. 

Tilden,  Stevenson  &  Goodman,  lor  plaintiffs. 

McGuffey,  Morrill  &  Strunk,  and  Long  &  Kramer,  for  defendants^ 

Hagans,  J. 

This  is  a  proceeding  to  allow  the  plaintifts  to  redeem  certain  premises 
on  the  north  side  of  Filth  street,  145  feet  east  of  Mound,  90  by  170  leet. 
A  decree  was  entered  in  tavor  of  the  plaintiffs,  finding  certain  liens  on 
the  property  and  ordering  the  premises  sold. 

This  decree  was  entered  July  2,  1870,  and  gave  the  plaintiffs  sixty 
days  in  which  to  pay  off  the  incumbrances.  They  have  not  been  paid, 
and  on  October  15,  1870,  an  order  for  sale  issued.  A  motion  is  now 
made  lor  the  enlargement  ot  the  time  allowed  lor  the  redemption  ot  the 
premises,  thirty  days.  It  appeared,  on  the  hearing,  that  the  plaintiffs 
have  made  efforts  in  good  faith  both  to  borrow  the  money  to  satisty  the 
lienholders,  and  not  sell  the  premises  at  private  sale.  It  appeared  that 
there  is  a.  possibility  ol  effecting  an  advantageous  sale  to  the  board  of 
education,  and  so  save  a  supposed  loss  on  forced  sale  at  auction  by  the 
sheriff.  The  statements  on  this  subject  are  somewhat  unsatisfactory. 
There  is  no  doubt  that  the  property  furnishes  abundant  security  for  all 
the  liens  on  it,  so  that  the  only  harm  that  can  accrue  to  the  parties 
is  the  delay,  for  which  the  law  furnishes  redress  in  shape  oi  interest. 

The  application  is  a  novel  one.  The  whole  matter  rests  in  the 
discretion  of  the  court.  I  teel  disposed  to  allow  the  party  every 
opportunity  to  save  his  property  or  prevent  its  sacrifice,  consistent  with 
the  safety  of  the  debt  and  the  reasonableness  of  the  circumstances. 

A  delay  of  thirty  days  will  do  no  injury  to  the  creditors,  beyond 
what  the  law  provides  for,  and  may  be  of  Rreat  advantage  to  the  debtor. 
It  would  seem  that  the  discretion  of  the  court  ought  to  lean  toward 
giving  the  debtor  another  chance.  The  other  circumstances  of  the 
application  do  not  change  its  propriety. 

Motion  allowed. 
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2  8.0  s.       STREET  RAILWAYS-INJUNCTION— CONSENTS. 

[Special  Term,  June,  1870.] 

Cincinnati  Collbgb  v.  T.  A.  Nesmith  et  al. 

Upon  an  application  for  injunction  to  prevent  the  laying  a  street  railroad  track  in 
the  street  upon  which  the  plaintiff's  lot  fronts,  although  it  is  necessary  that 
the  consent  of  a  majority  of  the  property  holders  on  the  street  should  be 
obtained,  yet  it  will  not  be  presumed  that  the  city  council  acted  without  such 
consent,  it  its  proceedings  purport  to  be  predicated  upon  it.  And  where  the 
application  lor  the  injunction  had  been  made  on  the  part  of  a  minority  of  the 
owners  of  property  oir the  street,  and  a > restraining  order  allowed,  the  order 
was  vacated,  retaining  the  petition  and  leaving  the  parties  to  apply  under  the 
law  for  appropriating  property  for  public  use,  or  to  have  damages  assessed  by 
a  jury,  but  requiring  the  defendants  to  give  security  in  $10,000  for  any  damages 
which  might  be  sustained  by  laying  the  track. 

Perry  &  Jenney,  and  Morrill,  for  plaintiff. 

Geo.  E.  Pugh,  and  Judges  Matthews  and  Hoadly,  contra. 

Storer,  J. 

A  bill  in  equity  is  filed,  piaying  ior  a  restraining  order  to  prevent 
the  delendants  irom  laying  down  an  additional  track  on  Walnut 
street,  between  Fourth  and  Fifth  (the  delendants  claiming  to  have  been 
authorized  by  the  city  council  ol  Cincinnati),  on  the  ground  that  they 
were  rot  legally  authorized  to  perform  that  work,  the  steps  required  by 
law  preparatory  to  their  action  not  having  been  pursued;  and  also  on 
the  ground  that  it  the  work  should  proceed  as  it  had  been  commenced, 
the  result  would  be  ii reparable  damage  to  the  plaintifls.  The  case  has 
assumed  several  aspects,  and  many  propositions  have  been  argued  with 
great  ingenuity,  which,  it  seemed  to  the  court,  had  very  little  pertinence 
to  the  case. 

The  court  had  no  doubt  as  lo  the  coirectness  of  the  ruling  oi  the 
Supreme  Court,  in  the  case  of  Crawford  v.  Delaware  (Vil.),  7  Ohio  Si. 
459,  that  the  proprietor  ol  land,  bounded  by  a  street,  has  an  especial 
interest  in  the  use  and  occupation  of  the  highway  itself,  unknown  to  the 
common  law  and  unknown  to  any  other  state  in  the  union  except  Ohio. 
But  it  must  be  limited  to  the  especial  case  to  which  the  judges  ha\e 
referred  in  giving  their  opinions.  The  proprietors  of  lots  must  found 
their  rights  entirely  on  the  fact  whether  the  usual  and  proper  use  ot  their 
propeity  is  either  imperiled,  greatly  modified,  or  entirely  destroyed. 

The  case  of  Crawford  v.  Dela^iare  (Vil.)  was  this:  A.  street  had  not 
been  properly  located  originally,  yet,  notwithstanding,  a  lot  adjoining  had 
been  built  upon  on  the  presumption  that  there  had  been  a  legal  grade  and 
a  proper  designation  of  the  highway.  It  became  necessary  afterward,  in 
order  to  improve  the  street,  to  cut  down  the  highway  several  feet,  and 
the  owner  who  complained  proved  conclusively  that  he  could  npt  enter 
his  premises  or  depart  Irom  them  as  conveniently  as  he  could  before, 
and  the  court  laid  down  the  proposition  that  when  a  man  builds  a  house 
adjoining  a  street  not  properly  graded  and  leveled,  he  does  it  at  the  risk 
of  suffering  damages,  if  there  should  be  a  change  ot  that  grade.  It, 
however,  the  grade  is  once  established,  the  municipal  authority  must 
take  care  that  no  injury  is  done  to  the  adjoining  lot  owners,  and  if  any 
such  injury  should  take  place  they  must  pay  for  it. 
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This  principle  was  again  recognized  in  the  case  of  Cincinnati  &  S. 
G.  Ry.  Co.  V,  Cumminsville,  14  Ohio  St.  623,  where  Judge  Kanney 
states  decidedly  what  he  believed  to  be  the  law,  lounded  on  the  idea  I 
have  just  suggested.  In  the  Cumminsville  case,  there  was  special  reason 
for  the  interference  of  the  court,  tor  it  was  evident  the  entrance  to  and 
departure  Irom  the  house  itself,  it  being  a  place  oi  busines.^.,  would  be 
materially  interrupted. 

It  was  admitted  there  that  the  right  of  eminent  domain,  which  had 
been  imparted  by  law  to  all  those  street  railroads,  would  authorize  them 
not  only  to  take  the  highway,  but  at  the  same  time  the  individual  prop- 
erty;  but,  in  order. to  prevent  any  difficulty  and  to  conform  the  remedy 
to  the  constitution,  it  was  declared  the  property  taken  there  must  be 
compensated,  and,  hence,  it  was  proper  the  court  should  interfere.  It 
is  on  the  principle  that  il  a  man's  incidental  rights  could  be  taken 
without  compensation,  his  actual  rights  might  be  taken  also. 

The  court  could  not  conceive,  therelore,  that  the  proposition  first 
assumed  would  authorize  the  granting  oi  a  restraining  order,  the  parties 
bein^  left  to  their  remedy  by  appropriation,  under  the  statute. 

In  the  case  of  Roberts  v.  Easton,  19  Ohio  St.  78,  79,  for  the  laying 
ol  a  doable  track  in  iront  ot  the  court  house,  the  Supreme  Court  have 
held  that,  in  limine^  the  oWner  ol  property  bounding  a  public  highway 
may  obtain  a  restraining  order,  provided  the  authority  under  which  the 
proprietors  of" the  railway  act  has  not  been  legally  granted.  If  the  city 
council  have  not  pursued  the  ordinary  legal  mode  preparatory  to  grant- 
ing the  power,  they  have  no  right  whatever  to  impart  it;  but  the  court 
was  not  satisfied  that  that  was  the  case. 

The  conclusion  ot  the  court  is,  that  the  council  did  act  scrictly 
within  the  rule  required  by  the  statute.  They  may,  in  the  first  place, 
grant  to  the  company  the  right  belore  receiving  any  additional  evidence 
to  make  that  right  available;  but  before  those  who  have  received  the 
franchise  can  proceed  to  operate,  they  must  obtain  the  consent  of  a 
majority  m  interest  of  those  whose  property  abuts  the  road  on  which 
the  rails  are  to  be  laid. 

It  is,  however,  difficult  to  know  what  the  city  council  did  or  did 
not  do — for  a  whole  year  the  subject  was  beiore  them.  Day  alter  day 
it  was  discussed  learnedly;  sometimes  lelt  to  the  solicitor,  then  to  the 
•committee  on  law,  then  referred  to  a  special  committee,  then  taken  from 
that  committee  and  referred  to  a  committee  of  the  whole — so  that  it  is 
difficult  to  know  what  was  intended  to  be  done.  But  there  is  a  positive 
statement  admitted  on  record  that  the  council  were  satisfied  the  consent 
of  the  proprietors  on  Walnut  street  had  been  properly  and  legally  given. 
Prima  facie  \\  was.  Now,  what  is  the  evidence  to  deleat  that  conclusion, 
or  to  authorize  the  court  to  say  the  grant  was  improperly  made?  There 
is  no  proof  ol  Iraud,  and  if  any  exists,  it  must  be  latent  and  the  subject 
■ot  tutnre  development.  It. is  evident  two-thirds  of  the  lot  owners  on 
the  street  make  no  complaint.  Three  ol  the  owners  alone  have  applied, 
and  the  principal  proprietors  on  the  other  side  make  no  objection,  but 
rather  ask  the  council  that  the  road  may  be  permitted  to  be  operated. 
About  $220,000  or  more  in  value  on  one  side  of  the  street,  and  less  than 
"$100,000  on  the  other,  the  minority  asking  for  the  restraining  order  on 
the  ground  their  consent  was  not  given.  There  is  no  proof  here  that 
the  consent  was  not  given;  not  a  particle  of  evidence  to  authorize  the 
assumption. 
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But  it  is  said  that  a  majority  of  the  owners  in  interest,  as  their 
property  is  assessed,  have  not  assented.  Assessed  by  whom  ?  Assessed 
by  parties  appointed  by  the  court  as  competent  to  perform  such  a  work  ? 
The  court  had  no  fight  to  presume  the  legislature  intended  that  the 
assessments,  as  found  on  the  grand  levy  for  county  or  city  purposes, 
should  be  a  criterion  for  all  other  assessments. 

The  court  had  come  to  the  conclusion  that  the  act  of  the  city 
council  was  not  ultrd  vires,  but  in  conformity  with  the  law.  It  must 
be  admitted  that  unless  the  record  was  scrutinized  carefully,  it  would 
be  difficult  to  know  what  was  done,  lor  about  seven -eighths  of  that 
record  might  be  regarded  as  surplusage,  and  il  the  Caliph  Omar  was 
alive  he  would  have  committed  it  without  any  remorse  to  the  same  fate 
as  the  Alexandrian  library. 

The  court  would  now  vacate  this  order,  but  retain  the  petition,  to 
give  the  parties  the  privilege,  either  ot  applying  in  the  ordinary  way, 
under  the  law  appropriating  property,  or  that  a  jury  might  be  summoned 
to  assess  the  value  of  whatever  injury  may  have  been  sustained. 

As  the  corporation  is  in  its  infancy,  one  merely  projected,  and  one 
which  has  not  yet  operated,  they  would  be  required  to  give  security  in 
the  sum  of  $10,000,  for  any  damages  they  might  hereafter  sustain.  The 
court  took  occasion  to  remark  that  all  public  improvements  should  be 
encouraged  and  protected. 

When  first  street  railroads  were  projected,  their  utility  was  doubted, 
and  they  did  not  meet  with  general  favor,  and  received  special  opposition 
at  the  hands  ol  those  who  supposed,  with  Othello,  that  their  occupation 
was  gone  upon  the  introduction  of  these  conveyances;  but,  alter  awhile, 
the  improvement  was  recognized  as  a  proper  one.  We  can  not,  in  this 
age,  approve  of  what  was  said  of  God's  ancient  people,  "their  strength 
was  to  sit  still.'*   . 


2  CSC.  FOREIGN  JUDGMENTS— PETITION— CODE. 

[Special  Term,  1870.] 

Wehrman  v.  Reakirt. 

In  a  petition  in  a  suit  upon  a  domestic  jud^^ent,  it  is  sufficient,  by  section  120  of 
the  code,  to  allege  the  rendition  of  the  judp^ment,  and  that  the  amount  claimed 
is  due  thereon  to  the  plaintiff.  But  that  section  does  not  apply  to  a  petition 
founded  upon  a  foreign  judgment,  Rnd  in  declaring  upon  such  a  judgment,  it 
is  necessary  to  state  the  same  facts  which  were  requirea  in  a  declaration  before 
the  code,  and  to  file  a  transcript. 

Perry  &  Jenney,  tor  the  demurrer. 
1.  J.  Miller,  contra. 

Taft,  J. 

The  ground  of  demurrer  as  presented  in  argument,  is  that  the  serv- 
ice and  proceedings  on  which  the  judk^ment  was  founded  were  not  fully 
set  forth,  but  only  the  judgment  itselt.  It  is  not  necessary  that  the 
record  of  the  proceedings  and  judgment  in  a  domestic  case  should  be 
recited  or  exhibited.  That  is  a  matter  of  evidence.  The  statement, 
however,  of  the  facts  requisite  to  show  a  valid  foreign  judgment  are  not 
stated.     Memphis  Med.  Col.  v.  Newton,  12  Re.  382  (2  Han.  163). 


SUPERIOR  COURT.  749 


Wehrman  v.  Reakirt. 


By  Sec.  120  [Sec.  5090,  Rev.  Stati]  of  the  code,  it  is  sufficient  to 
allege  that  the  judgment  was  duly  rendered,  and  that  the  defendant  owes 
the  amount  thereof  to  the  plaintifi.  But  that  section  does  not  apply  to 
foreign  judgments.  In  declaring  upon  such  a  judgment,  it  is  necessary 
to  state  the  same  facts  which  were  necessary  in  a  declaration  under  the 
old  practice. 

And  I  think  that  it  was  necessary  to  show  that  the  court  had  juris- 
diction of  the  case,  and  rendered  the  judgment  betvceen  the  parties  at 
the  term,  and  that  the  judgment  remains  in  force. 

Demurrer  will  be  sustained. 

The  copy  of  the  judgment  need  not  be  exhibited  as  part  of  the  peti- 
tion, and  can  not  properly  be  so  exhibited,  but  a  copy  ought  to  be  so 
filed  with  the  petition,  under  Sec.  117  of  the  code  [Sec.  5085,  Rev.  Stat.] 
See  opinion  of  Gholson,  J.,  Memphis  Med.  Col.  v.  Newton,  supra. 


SUMMONS— PETITION— VERIFICATION.  «  c.s.o. 

so 
[Special  Term,  January,  1870.] 

A.  M.  White  &  Co.  v.  Milton  Frbese. 

Where  a  petition,  not  verified,  has  been  filed  and  summons  issued  and  served,  and 
a  motion  has  been  granted  to  allow  the  plaintiff  to  verify,  which  he  has  done: 
Held,  that  a  new  summons  must  be  issued  and  served ;  and,  on  motion  for  that 
purpose  only,  the  court  will  set  aside  the  service  of  the  old  summons. 

Butterworth  &  Alexander,  for  plaintills. 
King,  Thompson  &  Avery,  tor  defendant. 

Hagans,  J. 

1^  The  plaintiffs  'filed  their  petition  on  December  8,  1869,  without 
veritication.  Summons  was  issued  and  served  the  same  day.  On 
December  10,  1869,  plaintiffs  moved  for  leave  to  add  veritication  to  the 
petition,  which  motion  was  granted.  A  new  petition,  properly  verified, 
was  tiled  December  27,  1869,  but  no  new  summons  was  issued.  The 
defendant  now  moves  to  set  aside  the  service  of  summons  as  irregular, 
and  appears  for  that  purpose  only.  There  is  no  other  appearance;  and 
it  has  become  important  to  determine  the  motion. 

If  the  defendant  had  demurred,  on  the  ground  that  the  court  had 
no  jurisdiction  of  his  person,  it  would  have  waived  fhe  defect.  The 
real  complaint  is  that  the  party  was  improperly  served  with  process; 
and  this  can  only  be  reached  by  motion.  ^ 

It  the  original  petition  was  good,  the  service  ol  summons  is  good, 
and  the  defendant  is  properly  in  court.  Code,  Sec.  55  [Sec.  6035,  Rev. 
Stat.].  Under  the  common  law  practice,  suits  were  brought  by  filing 
a  praecipe  and  issuing  summons,  and  the  declaration  was  filed  subse- 
quently. No  matter  how  faulty  the  pleadings  might  be,  the  defendant 
was  in  court  until  the  final  termination  of  the  suit.  Code,  Sec.  82, 
[Sec.  5058,  Rev.  Stat.]  defines  pleadings  to  be  the  written  statement 
of  the  parties,  constituting  either  claim  or  delense.  Section  85  sets 
forth  what  the  petition  must  contain,  omitting  any  requirement  of  the 
jurat;  and  Sec.  55  provides  that  a  civil  action  may  be  commenced  by 
filing  a  petition  and  causing  a  summons  to  be  issued  thereon.     But  Sec. 
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106  [Sees.  5101-2,  Rev.  Stat.]  requires  every  pleading  of  fact  to  be 
veritied;  and  Sec.  137  [Sec.  5114.  Rev.  Stat.]  allows'  amendments  to 
any  pleading,  process,  and  proceeding  very  liberally. 

Now  the  simple  question  is,  must  the  plaintifis  sue  out  new  summons 
on  the  verified  petition;  was  in  lact  any  action  commenced  until  it  was 
filed?  In  some  of  the  inferior  courts  of  the  state,  where  the  party  has 
been  actually  sworn  to  the  petition,  though  the  jurat  is  drawn  delec- 
tively,  the  summons  has  been  set  asic^e  as  irregular  and  void.  Kerns  v. 
Roberts,  2  Re.  537  (3  W.  L.  M.  604).  Where  there  is  no  verification 
attached  to  a  petition,  the  deficiency  can  not  be  supplied  by  amend- 
ment. And  when  the  defect  has  been  supplied,  a  new  summons  niust 
be  issued  and  served.  They  have  held  the  petition  to  be  a  nullity. 
Stevens  v.  While,  2  Re.  107  (1  W.  L.  M.  394);  Boyles  v.  Hoyt,  2  Re. 
376  (2  W.  L.  M.  548). 

In  the  case  at  bar  it  will  be  observed  that  the  plaintitl,  in  his 
motion,  was  allowed  to  file  a  new  petition  properly  verified.  True,  if 
the  defendant  was  in  court,  he  was  bound  to  take  notice  of  this  proceed- 
ing. But  why  require  him  to  file  a  new  petition,  if  the  old  one  was  a 
sufficient  predicate  of  process,  unless  the  verification  was  vital  to  it? 
Why,  indeed,  file  a  new  petition  at  all,  if  the  defendant  was  in  court? 
Why  even  add  a  verification,  unless  because  upon  the  defendant's 
motion  it  would  be  stricken  from  the  files?  Then  there  would  be  no 
petition,  no  suit,  and  no  process.  The  whole  proceeding  would  fail. 
This  is  not  an  irregularity.  The  clerk  is  not  a  judicial  officer  to 
determine  the  sufficiency  of  pleadings.  There  can  be  no  amendment  of 
a  jurat  it  there  be  no  jurat  to  'amend. 

The  policy  of  the  code'  is  to  require  the  parties  to  swear  to  their 
pleadings,  so  that  there  may  always  be  substantial  matters  before  the 
court.  All  fictions  are  abolished;  and  the  omission  of  a  jurat  would 
not  only  violate  the  -plain  provisions  of  the  code,  but  defeat  one  of  its 
objects.  The  policy  of  the  code  and  ttie  analogies  of  practice  seem, 
to  require  in  this  case  that  a  new  summons  issue.  Williams  v.  Hamlin, 
12  Re.  46  (1  Han.  95).  The  veritied  petition  is  the  petition  required  bj' 
the  code.  This  view  is  strengthened  by  a  reference  to  the  New  York 
practice. 

Motion  granted. 


2  CSC.  ANSWER— FORMER  ACTION. 

[Special  Term,  1870.] 

John  G.  Alt  v.  H.  A.  Ratterman  et  al. 

Where  the  defendant  answers  that  another  action  is  pending  for  the  same  cause 
the  answer  can  not  be  stricken  out  on  motion  though  the  former  action  has 
been  dismissed.  The  answer  may,  however,  be  met  by  a  reply  that  the  former 
action  has  been  discontinued  and  costs  paid. 

Forrest  &  Lindemann,  ior  plaintiff. 
Gray,  lor  delendants. 

Taft,  J. 

This  is  a  suit  on  a  promissory  note  against  several  parties  as  makers 
and  indorsers. 
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The  defendant  pleads  that  there  is  another  action  pending  for  the 
same  cause,  and  the  plaintiff  has  made  a  motion  to  strike  out  the  answer, 
because  the  former  suit  has  been  dismissed  and  costs  paid. 

The  case  has  been  set  down  for  trial,  and  the  preliminary  question, 
arising  upon  the  answer  and  motion,  has  been  argued. 

By  the  former  English  practice  the  existence  of  a  former  action 
pending  lor  the  same  cause  of  action,  when  the  plea  was  filed,  was  fatal 
to  the  action,  and  such  a  defense  is  proper  under  the  code  in  Ohio.  Nor 
can  such  an  answer  be  struck  out  on  motion. 

But  the  plaintiff  may  reply  that  the  former  suit  has  been  since  dis- 
continued or  dismissed  and  the  costs  paid. 

Such  was  the  holding  in  'New  York  under  the  code,  Blanchard  v. 
Strait,  8  How.  Pr.  83,  8t),  where  it  is  held,  that  the  rule  is  well  settled 
with  us  that  lipon  a  plea  or  answer  ot  the  defendant,  showing  the 
pendency  ot  the  first  suit,  it  is  competent  for  the  plaintiff  to  discontinue 
the  first  suit,  and  a  replication  of  such  discontinuance  is  a  good  answer 
to  the  plea.  Marston  v.  Lawrance,  1  Johns.  Cas.  397;  1  Barn.  &  Cr. 
649;  Beals  v.  Cameron,  3  How.  Pf.  414;  White  v.  Smith,  4  Hill  ItJt); 
Averill  v.  Patterson,  10  N.  Y.  500,  601. 

But  the  replication  must  show  an  actual  discontinuance  of  the 
iormer  suit.  A  notice  that  he  will  discontinue  is  not  sufficient.  The 
plaintiff  can  have  leave  to  reply  the  discontinuance,  and  as  to  the  motion 
which  was  placed  on  tile  in  October,  1870,  1  can  not  suppose  it  will  be 
a  surprise  to  the  defendant  so  as  to  make  it  necessary  to  postpone  the 
case. 


REPLEVIN— VERDICT— SET-OFF.  «  c so. 

88 
[Special  Term,  January,  1^0.] 

A.  P.  C.  BoNTE  V.  Bishop  Hali*. 

In  a  suit  for  the  price  of  a  looking-glass,  it  appearing  the  plaintiff  has  possession 
of  it  by  a  replevin  in  which  the  defendant  recovered  a  verdict  only  for  its  then 
value,  the  claim  upon  which  verdict  was  rendered  being  previously  assigned  to 
the  other  defendants,  and  the  petition  containing  a  prayer  that  the  verdict 
might  be  set  off  against  the  plaintiff's  claim  :  Held^  that  the  verdict  and  an 
expected  judgment  thereon  was  a  proper  subject  of  set-off,  and  that  the  verdict 
was  rendered  subsequent  to  the  assignment  of  unliquidated  damages,  did  not 
alter  the  equity  of  the  case. 

McGuffey  &  Morrill,  for  plaintiff. 
O'Connor  &  Powell,  contra, 

Hagans,  J. 

This  suit  is  for  the  recovery  of  ^238.58,  the  amount  oi  a  promis- 
sory note  due  in  June,  1868.  The  petition  sets  out  that  in  an  action  of 
replevin  between  the  same  parties  in  this  court.  No.  23,391,  the  delend- 
ant  had  obtained  a  verdict  against  the  plaintiH  for  $150;  that  he  is 
insolent,  and  if  allowed  to  obtain  judgment  and  collect  the  same,  the 
plaintifl  in  this  action  would  be  irrepaVably  injured;  and  the  plaintiff 
asked  an  injunction  to  restrain  tne  defendant  from  further  proceedings 
in  that  action,  and  that  the  verdict  might  be  set  off  against  the  plaintiff's 
claim  herein,  and  for  judgment  for  the  residue.  The  injunction  was 
allowed  March  27,  1869. 
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To  tliis  petition,  the  delendant  answers  first,  by  a  general  denial  ot 
the  indebtedness,  and  second,  that  on  November  27,  18t)8,  he  sold  and 
transferred  all  his  right,  title,  and  interest  to  the  claim  involved  in  the 
replevin  suit  to  O'Connor  &  Powell,  who  are  parties  defendant  in  this 
•action  also,  and  to  any-  judgment  that  might  be  recovered  therein;  that 
the  note  sued  on  in  this  action  was  given  in  payment  for  a  looking  glass, 
ot  which  the  plaintiff  obtained  possession  by  the  said  replevin,  and  in 
which  the  defendant  obtained  the  same  verdict  ol  9150;  and  that  having 
possession  of  the  looking-glass,  he  has  admitted  that  the  note  is  null  and 
void,     Therelore,  the  plaintiff  should  not  recover. 

To  this  second  defense  the  plaintifl  demurs. 

The  whole  plea,  if  referred  to  its  closing  sentences,  is  inconclusive. 
It  may  be  true  that  the  plaintiff  has  the  looking-glaSs;  but  it  does  not 
follow  that  the  note  is  null  and  void. 

The  damages  awarded  by  the  jury  are  the  value  of  the  looking-glass 
when  seized  in  replevin.  The  note  sued  on  here  is  the  price  ot  the  same 
article  when  sold  to  the  delendant. 

Defendant  probably  means  that  that  verdict  can  not  be  set  ot]  against 
the  plaintiff's  demand.  A  lair  construction  ol  the  plea  implies  this; 
Sec.  26  [Sec.  4993,  Rev.  Stat]  of  the  code  lairly  covers  the  case. 
Undoubtedly  if  these  respective  claims  were  in  judgment,  or  if  the  plain- 
tifl  had  a  judgment  in  this  action,  and  the  delendant's  assignment  were 
of  an  expected  judgment  on  his  verdict,  the  one  might  be  set  off  against 
the  other;  and  that  right  could  not  be  defeated  by  an  assignment  tea 
third  person.     Johnson  Bros.  &  Co.  v.  Taylor,  12  Re.  558  (1  Disn.  168). 

Whether  the  clahn  assigned  to  O'Connor  &  Powell  belore  verdict 
was  a  chose  in  action^  such  as  could  then  be  assigned,  is  a  question  not 
necessary  to  determine.  Certainly  the  moment  the  verdict  was  rendered, 
it  became  a  debt,  and  tjie  right  of  set-ofl  attached  eo  instanti  ;  and  the 
assignor  became  subject  to  the  equity  of  the  plaintiff,  and  the  defend- 
ant could  then  have  transferred  no  better  right  than  he  himseli  possessed. 
A  fortiori  he  could  not  have  done  so  before.  Grand  v.  Ludlow,  8  Ohio 
St.  2;  Johnson  Bros.    &  Co.  v.  Taylor,  supra. 

It  can  make  no  difference  in  principle  that  the  note  sued  on  is  not 
yet  in  judgment.  The  assignment  is  of  an  uncertain  claim,  and  for 
an  expected  recovery  ol  unliquidated  damages:  That  the  verdict  in 
replevin  has  since  been  rendered  can  not  alter  the  condition  of  the 
parties/  If  the  position  of  the  parties  were  reversed,  and  the  defendant's 
assignees  were  seeking  to  enforce  the  verdict  against  the  plaintifi,  if 
a  judgment  were  rendered  on"  it,  the  plaintiff  might  set  off  the  amount 
of  the  note  sued  on.  The  equity  would  be  good  then,  and  it  is  not  too 
late  to  enforce  it  now. 

Demurrer  sustained. 
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EVIDENCE— JURY— INSTRUCTIONS.  «  C|  o 

[Special  Term,  March,  1869.] 

JosiAH  J.  Embry  &  Co.  V.  Joseph  Whitakbr. 

1.  WheD  the  oral  testimony  seems  to  be  exactly  balanced,  the  allegations  of  the 

answer  being  put  in  evidence  for  the  plaintiff,  and  being  insisted  by  him  before 
the  inry  as  lumishing  the  preponderance  of  the  evidence  in  his  favor,  on  a 
verdict  for  defendant  and  a  motion  fdr  new  trial:  Held^  that  the  answer  of 
itself  did  not  authorize  the  court  to  say  that  the  verdict  was  decidedly  against 
the  weight  of  the  evidence. 

2.  When  the  jury  come  out  and  ask  instructions  of  the  court,  it  is  not  error  to  give 

them  further  instructions  of  law  correct  in  themselves  in  the  absence  of  coun- 
sel, though  no  call  of  counsel  at  the  court  house  door  is  made.  1  Disney  512, 
followed  and  approved.    ^ 

Hoadly,  Jackson  &  Johnson,  lor  plaintiffs. 
Oliver  &  Ramsey,  for  defendant. 

Hagans,  J. 

The  first  ground  taken  for  a  new  trial  is  that  the  verdict  is  against 
the  evidence.  It  is  said,  admitting  that  the  testimony  of  the  plaintiUs 
and  defendants  was  exactly  balanced  as  to  the  material  points  in  the 
case,  that  the  structure  and  allegations  ot  the  answer  in  that  material 
point,  furnished  for  the  plaintitls  in  the  testimony  such  a  tact  or  circum- 
stance as  amounted  to  a  preponderance  that  entitled  them  to  a  ve]:dict. 
It  will  be  remembered  that  this  very  matter  was  strenuously  insisted 
upon  at  the  trial,  and  argued  and  reargued  to  the  jury.  In  truth,  it  was 
one  ol  the  facts  of  the  case  submitted  to  the  jury  by  the  court;  and  the 
rule  is  well  settled,  that  although  the  court  might  diller  with  the  jury 
in  its  conclusions  upon  the  testimony,  that  would  furnish  no  sufficient 
ground  lor  setting  aside  the  verdict.  I  do  not  see,  on  consideration  of 
the  evidence,  that  the  verc^ict  is  so  decidedly  against  the  weight  ol  it  as 
to  authorize  me  to  set  aside  the  verdict. 

The  second  ground  for  a  new  trial  is,  that  there  was  irregularity  in 
the  proceedings,  after  the  cause  was  submitted  to  the  jury,  in  this,  that 
the  jury  came  out  and  asked  for  additional  instructions  which  the  court 
gave  and  which  counsel  lor  the  plaintiffs  admits  were  correct,  but  insists 
that  the  necessary  iormalities  were  not  observed.  It  is  said  the  counsel 
should  have  been  called  at  the  door  of  the  court-house  three  times  in  a 
loud  voice,  and  Preston  v.  Bowers.  13  Ohio  St.  1,  is  cited,  which  is  very 
far  from  supporting  such  a  practice.  This  court  in  Milius  &  Bro.  v. 
Marsh,  12  Re.  766  (1  Disn.  512),  correctly  states  the  law.  In  the  case 
at  bar,  the  judge  did  precisely  what  the  judge  had  done  in  the  case  of 
Milius  &  Bro.  v.  Marsh,  supra^  namely,  plaintiffs'  counsel  was  called 
dud  sent  for  into  every  court-room  and  office  in  the  court-house,  without 
finding  him.  Even  that  is  not  required  by  the  code,  in  cases  where,  as 
in  this,  the  court  is  in  session.  It  is  only  a  matter  of  favor  or  discre- 
tion. 

Motion  overruled. 
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s  CSC.  EXHIBITS— BILL  OF  EXCEPTIONS. 

[Special  Term,  1870.] 

*  Baker  v.  Scovill,  Breed,  et  al. 

On  a  motion  to  exclude  numerous  exhibits  referred  to  and  marked  as  exhibits,  but 
not  actually  attached  to  the  bill  of  exceptions :  Held^  that  as  the  reference 
was  sufficient  to  identify  them  as  part  of  the  bill,  the  motion  should  be  ov^er- 
ruled. 

Challen,  lor  plaintiff. 

King,  Thompson  &  Avery,  lor  defendants. 

King«  lor  the  plaintif!,  moves  to  exclude  all  the  exhibits  which  are 
numerous,  and  which  are  not  attached  to  the  bill  of  exceptions. 

Tapt,  J. 

The  motion  is  made  on  the  authority  of  Busby  v.  Finn,  1  Ohio  St. 
409,  where  it  is  held  that  exhibits  must  either  be  actually  attached,  or  be 
so  definitely  and  particularly  referred  to  as  to  be  identified  by  the  clerk 
in  making  up  the  record. 

«  Here  are  great  numbers  ot  papers  referred  to  as  marked  and 
numbered,  though  not  actually  attached.  They  are  all  exhibits, 
accompanying  the  report  of  the  master,  which  were  before  the  court  at 
special  term  as  part  of  the  report. 

By  the  act  establishing  the  superior  court  of  Cincinnati,  [52  O.  L. 
84]  1  S.  &  C.  390,  Sec.  17.  [See  Sec.  499a,  Rev.  Stat,]  the  proceedings 
to  obtain  a  reversal,  vacation,  or  modification  shall  be  by  petition,  to  be 
entitled  "petition  in  error,"  ''and  shall  be  the  same  as  those  by  the  code 
of  civil  proceedings  upon  petitions  in  error,  except  that  it  shall/uot  be 
necessary  to  file  with  the  petition  a  transcript  of  the  proceedings,  as 
required  by  Sec.  517  of  the  code;  but  the  petition  in  €rror  shall  be  heard 
upon  the  original  files,  pleadings,  and  proceedings.  And  the  said  superior 
court,  at  a  general  term  thereof,  shall  have  the  power  to  render  such 
judgment  as  should  have  been  rendered  at  special  term,  or  remove  the 
cause  to  the  special  term  for  judgment,  and  upon  such  judgment  execu- 
tion may  issue,  as  upon  original  judgments." 

It  would  seem  that,  under  this  provision,  these  exhibits  are  as 
proper  lor  our  consideration  in  general  term,  as  they  were  at  the  first 
hearing  at  special  term. 

Perhaps  it  is  not  necessary  that  we  should  trouble  ourselves  as  to 
what  would  go  to  the  Supreme  Court  on  a  petition  in  error  filed  in  that 
court. 

But  we  are  inclined  to  the  opinion  that  the  greater  part,  if  not  all, 
ot  these  documents  accompanying  the  master's  report  are  sufficiently 
reterred  to,  to  enable  the  court  to  identify  them  with  sufficient  cettainty. 
It  is  admitted  that  if  the  reference  had  stated  the  numbers  of  pages,  it 
would  have  identified  them  sufficiently.  But  there  are  othef  means  of 
identification  as  reliable  as  that. 

*  Followed  on  the  rule  that  a  motion  will  not  prevail  at  general  term  of  this 
court  to  exclude  exhibits  which  have  not  been  attached  to  a  bill  of  exceptions,  but 
which  exhibits  have  been  described  and  marked  as  a  part  of  a  master's  report  which 
was  before  the  court  at  special  term.  Robertson  v.  Consolidated  Boot  Store  Co.,  8 
Dec.  528. 
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These  documents  are  each  described  and  marked  by  the  master,  and 
the  contents  are  so  described  as  to  leave  us  in  no  reasonable  doubt  ol  the 
identity  of  the  document  intended;  and  no  imposition  could  be 
practiced. 

The  motion  is  overruled. 


STATUTE  OF  LIMITATIONS— MORTGAGE.        »  c.c.s. 

[Special  Term,  June,  1870.] 

*LONGWORTH*S  EXECUTORS  V.  TaYLOR  ET  AL. 

Where  the  statute  of  limitations  had  barred  an  action  upon  a  note,  a  mortgage 
securing  the  note  may  nevertheless  be  foreclosed  at  any  time  within  twenty- 
one  years  from  the  time  it  was  made. 

Storer,  J. 

In  the  year  18lt>,  one  of  the  defendants  gave  a  promissory  note  to 
Nicholas  Longworth,  now  deceased,  for  $800,  payable  in  eight  years, 
and  executed  a  mortgage  to  secure  payment.  A  suit  has  been  brought 
within  the  last  year  to  enforce  that  mortgage  and  obtain  a  decree.  The 
statute  of  limitations  is  pleaded. 

The  statute  may  apply,  or  it  may  not,  to  the  debt.  If  it  does, 
however,  it  does  not  affect  the  security.  The  question  has  been  decided 
in  this  court,  and  also  settled  by  our  Supreme  Court,  which  iollows  the 
rule  established  in  England  since  the  time  ol  Sir  E.  Sugden,  ''that 
where  a  creditor  takes  Irom  a  debtor  his  note  and  a  mortgage  on  real 
estate  to  secure  the  same,  and  the  debtor  dies,  though  the  action  against 
his  personal  representative  may  become  barred  by  lapse  of  time,  the 
creditor,  notwithstanding,  may  have  his  remedy  in  equity  on  the  mort- 
gage."    Fisher  v.  Mossman,  11  Ohio  St.  42. 

The  reason  is,  the  mortgage-is  not  regarded  merely  as  a  lien  on  the 
property,  but  for  all  practical  purposes  it  has  conveyed  the  whole  estate. 
The  fee  of  the  property  was  vested  in  Longworth,  subject  to  be  defeated 
by  the  payment  ot  the  debt,  and  although  the  party  has  his  equity  of 
redemption,  the  executors  of  Longworth,  or  he,  in  his  lifetime,  might 
have  maintained  an  action  of  ejectment,  and  the  only  bar  would  be 
adverse  possiession  for  twenty  years.  The  party,  having  lost  his  remedy 
at  law,  may  pursue  it  in  equity. 

Demurrer  overruled. 

Overruled,  61  Ohio  St.  263. 

Held  inapplicable,  as  the  point  in  this  case,  that  a  note  barred  by  the  statute 
of  limitations  will  not  cut  off  relief  on  a  mortgage  which  secured  the  note,  in  no 
trise  touches  the  controversy  in  Morrison  v.  Martin,  10  Dec.  Re.  741,  which  was, 
^irliether,  under  the  code,  the  limitation  of  fifteen  years,  properly  set  up,  applies  to 
bar  an  action  to  foreclose  a  mortgage  on  laud. 
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2  CSC.  ASSIGNEES— DISTRIBUTION PRIORITY. 

[Special  Term,  November,  1871.] 

*  Joseph  A.  Hbm ann  &  Co.  v.  Franz  Schoenfeld  et  al. 

1.  Under  the  amendment  (S.  &  S.  397)  to  Sec.  17  of  the  act  of  April  6, 1859  (1  S.  & 

C  7]8),  the  court  may  appoint  an  assignee  and  proceed  to  bring  the  other  cred- 
itors of  the  defendant  in  upon  distribution,  after  decree,  without  the  notice 
prescribed,  finding  that  a  conveyance  of  real  estate  was  made  to  defraud  cred- 
itors, and  for  sale,  and  sale  made,  to  share  therein  pro  rata, 

2.  A  creditor,  who  had  knowledge  of  the  pendency  and  progress  of  this  proceeding. 

and  did  not  make  himself  a  party  to  it,  can  not,  by  an  independent  suit  brought 
afterward,  seeking  to  subject  the  same  property  in  which  he  has  taken  the 
necessary  steps  to  bring  in  the  other  creditors,  and  in  which  the  plaintiffs,  or 
any  other  creditor  did  not  appear,  but  has  no  decree  and  offers  no  proof  other 
than  the  findings  in  this  action,  ask  that  he  be  entitled  to  a  priority  which  will 
give  him  all  the  proceeds  of  the  sale,  because  he  has  complied  with  the  statute. 

3.  SetnbUt  that  a  decree  in  his  action  would  not  authorize  the  relief  he  asks. 

Long  &  Kramer,  for  plaintiffs. 
J.  R.  Challen,  lor  Richter. 
J.  W.  Okey,  ior  Slattery. 

Hagans,  J, 

This  was  an  action,  brought  July  11,  1870,  against*SchoenfeId,  to 
set  aside  his  alleged  Iraudulent  conveyance  of  an  equitable  interest  in 
real  estate,  to  defraud,  hinder,  and  delay  his  creditors,  and  to  subject  it 
to  the  payment  of  a  judgment  lor  $3,014  and  costs,  obtained  by  the 
plaintiffs  against  Schoenfeld,  having,  betore  bringing  suit,  levied  an 
execution  thereon.  Several  mortgagees  were  made  parties  and 
■answered^  as  well  as  the  owners  of  the  fee,  claiming  their  lien.  The 
'  cause  was  heard,  and  a  decree  rendered  at  the  March  term,  1871,  in  which 
the  court  lound  for  the  plaintiffs,  and  adjudged  that  the  alleged  convey- 
ance be  wholly  annulled  and  set  aside,  and  ordered  a  sale.  The  court 
also  found  the  claim  of  Longworth  and  Anderson,  executors,  the 
owners  of  the  lee,  was  the  first  lien,  and  lound  that  plaintiHs  were  also 
entitled  to  be  paid  out  of  the  proceeds  of  sale.  The  interest  of  Schoen- 
feld was  sold,  bringing  8725.  subject  to  the  rights  of  Longworth  and 
Anderson,  executors,  and  the  sale  was  confirmed  October  12,  1871. 
Gottlieb  Richter,  on  October  3, 1871,  claiming  an  interest  in  the  premises, 
was  made  a  party  to  the  proceeding,  with  leave  to  answer,  and  consented 
to  the  confirmation  of  sale,  reserving  his  rights  on  distribution,  which 
is  the  question  now  for  determination.  Richter  answers,  and  supports 
it  by  an  affidavit,  that  he  has  the  best  lien,  because  he  alleges  that 
being  the  owner  of  an  account  stated^  tor  S782.23,  for  goods  sold  to 
Schoenfeld,' he,  on  December  7,  1870,  filed  a  petition  tor  himself  and  the 
other  creditors  of  Franz  Schoenfeld,  case  2H,898,  in  this  court,  to  set 
aside  the  same  conveyance  and  to  subject  Schoenfeld's  interest  in  the 
same  property  to  the  payment  of  said  debt,  under  the  amendment  [t$0 

*  Cited  in  support  of  the  oroposition  that  if  a  creditor  does  not  give  notice  l>y 
publication  so  that  other  creditors  may  have  an  opportunity  to  join  in  the  action, 
they  may  go  to  the  probate  judge  after  judgment  is  rendered  or  into  the  court  rend- 
ering the  judgment,  have  an  assignee  appointed,  and  obtain  their  portions  of  the 
proceeds.    Post  627. 
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O.  L.  8]  (S.  &  S.  397)  [Sec.  6344,  Rev.  Stat.]  to  Sec.  17  of  the  act  ot 
April  6,  1859  [6t)  O.  L.  231]  (1  S.  &  C.  713);  that  he  proceeded  to  and 
did  advertise,  on  December  8,  1870,  lor  the  other  creditors  oi  said 
Schoenfeld  to  come  in  according  to  that  section,  and  that  none  have 
done  so;  and  that  having  applied  to  the  attorneys  in  this  case  before  he 
brought  his  suit  to  become  a  party  he  was  refused.  The  affidavit  filed 
in  support  oi  this  answer  has  an  extract  Irom  the  "testimony  in  proceed-^ 
ings  in  aid  of  execution  had  by  plaintiffs  in  the  probate  court  of  this 
county,  ia support  of  the  allegations  of  this  answer.  The  answer,  how- 
ever, contains  no  allegations  as  to  the  fraud  in  the  conveyance  from 
Schoenfeld  to  hinder  and  delay  his  creditors.  The  evident  purpose  ot 
Richter  is  that  this  fact  shall  be  found  in  his  Javor  in  the  final  dectee  in 
this  case,  and  then  his  demand  is,  that  by  reason  ol  the  truth  of  his 
answer,  the  proceeds  ol  sale  shall  be  decreed  to  him.  In  looking  into* 
Richter's  suit.  No.  26,898,  it  appears  that  Schoenleld  answers  that 
though  he  bought  ol  Richter  the  alleged  amount  of  goods,  yet  he  gave 
a  note  therefor,  which  is  not  due,  and  denies  any  Iraudulent  conveyance 
of  this  property,  and  the  plaintiff  replies.  The  cause  is  still  pending 
and  undetermined,  no  judgment  having  been  rendered  therein. 

It  is  very  apparent  that  Richter  proposes  to  avail  himself  of  the 
proceeds  of  plaintiff's  trial,  proof,  proceedings,  and  costs  oi  this  suit, 
amounting  now  to  9511.33;  and  when  the  sale  has  been  completed  and 
the  proceeds  are  in  court  lor  distribution,  through  the  efforts  ol  the 
plaint! fls,  proposes  to  come  in  without  other  proof  and  without  a  decree, 
and  with  a  claim  that  may  not  have  been  due  when  suit  was  brought, 
and  take  the  whole  avails  of  this  suit  on  the  grounds  stated. 

Now,  the  plaintiffs,  though  their  suit  is  Iramed  substantially  accord- 
ing to  the  act  named,  have  not  complied  with  its  requirements  as  tO' 
publication  for  other  creditors  to  come  in,  yet  Richter,  who  has  done 
so,  makes  himself  a  party  to  this  suit,  and  has  substantially  consolidated 
his  case  with  this,  without  having  done  one  thing  or  incurred  a  particle- 
of  expense  in  procuring  the  decree  and  the  proceeds  of  sale.  His  com- 
pliance with  the  law,  if  necessary,  would  be  held  to  have  accrued  lor  the 
benefit  of  the  case,  and  it  is  evident  he  ought  to  have  no  priority,  lor  he 
knew  of  the  pendency  of  this  case  belore  he  tiled  his  petition,  watched 
its  progress,  and  waited  lor  its  successful  termination.  He  might  have 
belore  made  himself  a  party  and  aided  in  it,  even  when  he  says  he  was 
reiused  by  the  plaintiffs'  attorneys;  and  without  a  particle  of  proof 
other  than  that  provided  by  the  plaintiffs,  and  by  virtue  of  the  findings 
of  plaintiffs'  decree,  and  without  an}'  decree  in  his  own  cause,  he  asks  the 
whole  proceeds  of  sale.  He  seems  to  have  carelully  avoided  making 
the  plaintiffs  in  this  case  parties  in  that,  except  so  lar  as  the  general 
style  ot  his  suit  is  concerned.  In  lact,  the  plaintifis  here  seem  to  have 
had  no  actual  notice  of  the  pendency  of  Richter's  suit,  and  were  first 
advised  of  it  by  his  appearance  and  answer  here.  It  is  not  too  late,  now 
that  the  attention  of  the  court  is  called  to  it,  to  appoint  an  assignee^ 
and  direct  that  the  other  creditors,  including  Richter,  come  in,  and  to 
proceed  to  administer  these  proceeds  according  to  the  provisions  in  the 
act  named.  But  it  is  said  that  the  plaintiffs  did  not  dome  in,  in  Richter's 
suit,  and  file  an  answer  and  cross-petition,  nor  file  an  undertaking  with 
security  lor  the  payment  ot  their  pro  rata  share  ol  the  costs  and 
expenses  of  that  action  within  fifteen  days  after  the  expiration  ol  the 
notice.     And  it  is  claimed,  as  a  consequence,  that  Richter  is  entitled  to 
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the  whole  ot  these  proceeds.  But  besidef  the  fact  that  Richter's  suit  is 
yet  pending  and  undetermined,  it  will  he  observed  that  inasmuch  as 
the  plaintitt  first  had  jurisdiction  of  the  cause  of  action,  in  which  these 
proceeds  were  realized,  the  court  may  now  allow  the  other  creditors  to 
come  in,  and  Richter  may  come  in  with  them,  and  share  with  them  in 
the  fund  for  distribution.  And  this  statement  is  a  complete  answer  to 
all  the  claims  made*by  him  for  priority.  Though  Schoenfeld  alleged 
Richter's  debt  was  not  due,  he  waived  his  delen^e  in  the  argument, 
and  the  case  is  put,  therefore,  on  the  principles  stated.  The  plaintifis 
can  not,  in  the  way  named,  be  deprived  ol  the  whole  fruits  of  their 
diligence.  In  view  ol  .the  smallness  of  these  proceeds,  it  would  be  well 
to  have  all  those  entitled  to  any  part  of  these  proceeds  to  waive  further 
expense  by  the  appointment  of  an  assignee,  if  possible. 

But  the  plaintitls  claim  that,  by  virtue  of  the  levy  of  their  execu- 
tion, they  have  an  exclusive  lien.  The  fraud  in  the  conveyance  of 
Schoenfeld  was  antecedent  to  this  levy,  and  the  finding  of  the  fraud  by 
the  court  related  back  to  the  time  of  its  commission,  so  that,  under  the 
act  named,  it  inured  to  the  benefit  of  all  the  creditors,  where  there  is  no 
compliance  wifh  the  act  in  the  matter  ot  notice. 

My  attention  has  been  called  to  the  claim  ol  Patrick  Slattery.  It 
will  be  enough  to  say,  that  in  looking  into  his  claim,  it  presents,  it 
true,  great  hardship,  yet  it  stands  on  no  better  ground  than  the  claim 
of  any  other  creditor. 

The  fund  may  be  distributed  pro  rata,  on  the  principle  stated,  as 
upon  a  general  assignment  tor  the  benefit  of  creditors. 


20  so  PUBLIC  WORK -ADVERTISEMENT. 

[Special  Term,  March,  1870.] 

♦James  R.  Mili^kr  kt  al.,  Taxpayers,  etc.,  v.  Henry  Pearcb  et 

Ai,.,  Trustees,  etc. 

Where  the  trustees  of  the  waterworks  of  Cincinnati  advertised  for  a  quantity  of 
building  stone,  to  be  delivered  at  the  reservoir,  and  accepted  a  bid  proposin^^ 
to  furnish  the  building  stone,  quarry  it  on  the  ground  of  the  city,  ana  to  grade 
the  city's  ground  with  the  excavated  earth,  as  the  trustees  might  require: 
Held,  (1)  That  it  appearing  that  the  grading  was  an  important  part  of  the  work, 
the  advertisement  omitting  it  was  not  sufficient,  and  did  not  justify  the  con- 
tract which  included  it:  Held,  also,  (2)  that  the  requisition  of  the  statute, 
that ''  said  trustees,  before  entering  into  any  contract  for  work  to  be  done,  the 
estimated  cost  of  which  shall  exceed  five  hundred  dollars,  shall  cause  at  least 
two  weeks'  notice  to  be  given  in  one  or  more  daily  newspapers  of  general  cir- 
culation in  the  corporation/'  is  a  condition  precedent  to  contracting,  and  that 
the  contract  could  not  be  made  until  at  least  two  weeks  after  the  first  publica- 
tion. (3)  That  the  court  may  allow  a  reasonable  fee  to  counsel  employed  by 
taxpayers,  with  consent  of  the  city  solicitor,  to  prosecute  the  application  for  an 
injunction  to  restrain  the  trustees  from  making  the  contract. 

This  action  was  brought  to  enjoin  the  preiormance  of  a  contract 
entered  into  between  the  city,  through  the  trustees  ot  the  waterworks, 

*  Cited  in  support  of  the  proposition  that  where  an  important  part  of  a  public 
contract  was  not  submitted  to  competition,  the  entire  contract  and  assessments,  by 
reason  of  such  contract,  are  void.  Cincinnati  for  Kirchner  v.  Anchor  White  Leaa 
Co.,  8  Dec.  Re.  580 ;  followed,  in  that  it  is  not  competent  to  award  a  public  contract 
to  one  whose  proposal  is  for  materials  not  mentioned  in  the  specifications  and 
advertisement.    Kerlin  Bros.  v.  Toledo,  10  Dec.  622. 
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and  Michael  Burns,  by  which  he  was  to  furnish  and  deliver  to  the  city 
waterworks,  at  the  site  of  the  new  reservoir  in  the  Garden  of  Eden, 
1(5,500  perches  of  stone  of  the  kind  and  quality  specified,  at  $2.18  per 
perch,  and  by  which  it  was  also  agreed  that  Burns  might  quarry  stone 
in  the  Garden  of  Eden  grounds,  at  such  points  and  localities  and  in 
manner  and  lorm  as  might  be  required  by  the  board  of  trustees  of  the 
city  waterworks,  and  that  the  said  Burns  should  remove  and  deposit  the 
earth  in  such  places  as  might  be  required  by  the  engineer  in  charge,  by 
order  of  the  board  of  trustees. 

The  petition  claims  that  this  contract  is  illegal:  1.  Because  the 
contract  includes  work  not  named  in  the  advertisement.  2.  Because 
the  contract  was  procured  by  fraud  in  the  officers  of  the  city,  by  com- 
municating to  some  and  withholding  Irom  others  the  fact  that  the  stone 
might  be  quarried  >in  the  Eden  Park  ground.  3.  And  because  the 
statute  was  not  complied  with  by  advertising  two  weeks  for  proposals. 

The  advertisement  was  published  on  October  24,  1869,  and  was  in 
these  words,  viz: 

*' Sealed  .proposals  will  be  received  at  this  office  up  to  12  o'clock  M.. 
on  Thursday,  the  fourth  day  of  November  next,  to  iurnish  these 
works,  delivered  in  the  Garden  of  Eden,  at  the  site  oi  the  new.  reservoir, 
range,  building,  and  concrete  stone,  in  accordance  with  plans  and  speci- 
fications to  be  seen  at  the  office  on  the  grounds.  No  bids  will  be  con- 
sidered unless  the  engineer  in  charge  has  been  notified  in  time  to  inspect 
and  examine  the  quarry  from  which  said  stone  are  to  be  furnished. 

**By  order  ot  the  board,  who  reserve  the  right  to  reject  any  or  all 
bids. 

[Signed,]  * 'Joseph  P.  Meyer,  Superintendent." 

The  specifications,  to  which  reference  is  had  in  the  advertisement, 
give  the  shape,  size*  and  quality  of  the  stone,  and  when  to  be  delivered 
and  how  paid  for,  but  make  no  allusion  to  the  quarrying  being  done  in 
the  Eden  Park  grounds,  or  to  any  grading  thereof. 

Four  bids  were  put  in,  one  by  Withenbury,  to  iurnish  the  stone 
from  a  quarry  named,  which  was  outside  the  park,  but  delivered  at  the 
new  reservoir  at  $2.87^  per  perch;  one  by  Barker  to  quarry  the  stone  in 
the  park  grounds,  and  spread  the  earth  as  directed  by  the  engineer,  at 
$2.25  per  perch;  one  by  Grower,  to  quarry  and  deliver  on  the  ground 
the  stone  at  $1.80  per  perch,  provided  the  quarrying  should  be  done  on 
the  park  grounds,  and  the  road  should  be  kept  in  order  without  expense 
to  him,  and  he  should  have  nothing  to  do  with  the  grading;  and  one 
by  the  defendant  Burns,  **to  quarry  and  deliver  the  stone  on  the  place 
at  the  new  reservoir  in  the  Garden  of  Eden,  at  $2.18 — if  allowed  to 
quarry  the  stone  on  the  grounds  in  the  Garden  ol  Eden,  will  remove 
the  earth  and  put  it  in  such  places  as  the  superintendent  may  direct.'* 

The  contract  was  awarded  to  Burns  on  November  4,  1869,  provid- 
ing that  '^he  might  quarry  on  the  Eden  Park  grounds,  and  should 
remove  and  deposit  the  earth  in  such  places  as  should  be  required  by 
the  engineer  of  the  waterworks." 

O.  J.  Dodds,  for  plaintiffs. 

Hoadly  &  Johnson,  for  Burns. 

Walker  &  O'Connor,  for  trustees  of  waterworks. 
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Evidence  has  been  introduced  to  show  that  the  superintendent  and 
other  officers  connected  with  the  waterworks  represented  to  some  bidders 
that  they  would  be  permitted  to  quarry  the  stone  in  the  park,  and  to 
others  that  they  would  not.  The  testimony  was  all  heard — that  proving 
declarations  of  the  superintendent  and  engineer,  as  well  as  that  proving 
those  of  the  trustees  themselves. 

The  declarations  of  the  superintendent  and  engineer,  and  those  of 
Mr.  Peter,  an  officer  in  the  office,  were  objected  to  as  incompetent. 

I  have  concluded  to  lay  all  that  class  oi  testimony  entirely  out  of 
the  case.  I  am  satisfied  that  there  has  been  no  fraudulent  or  unfair 
intention  on  the  part  ol  the  trustees  of  the  waterworks;  and  I  think  that 
the  superintendent  and  engineer,  and  Mr.  Peter,  may  be  tairly  acquitted 
of  any  purpose  of  misrepresenting  the  work  to  be  done,  or  ol  withholding 
iniormation  which  they  could,  or  should  have  given. ^  If  there  be  any 
discrepancies  in  their  statements  made  at  different  times,  or  any  want 
iQ  explanations,  they  may  more  easily  be  accounted  lor  by  the  un- 
certainty in  their  own  minds  on  the  subject,  and  by  the  nature  of  the 
advertisement  itself,  than  by  supposing  there  was  any  purpose  of  decep- 
tion. It  does  not  appear  that  the  trustees  had  actually  determined 
where  the  quarrying  should  be  done.  I  lay  aside,  therefore,  all  the 
verbal  representations,  whether  made  by  the  trustees  themselves,  or  by 
those  acting  under  their  authority.  I  am  satisfied  that  they  furnish  no 
ground  to  impeach  this  contract. 

But  there  are  two  objections  to  this  contract  which  I  think  are  fatal 
to  it.  The  first  is,  that  this  contract  includes  a  large  amount  of  work 
which  has  never  been  advertised,  viz:  the  grading  of  the  grounds  in  the 
park.  This  appears  by  the  testimony  to  be  a  substantial  and  valuable 
part  ot  the  contract. 

There  was  a  ditlerence  between  the  bid  of  Grower  and  that  of  Bums 
ot  about  $7,000  in  favor  of  Grower  as  to  price;  and  yet  the  engineer  is  of 
the  opinion  that  the  bid  of  Burns  was  better  for  the  city  than  that  of 
Grower,  because  Burns  undertakes  to  perform  the  job  of  grading  the 
grounds,  for  which  there  was  no  advertisement^  and  which  was  not 
mentioned  in  the  specifications.  The  entire  cost  oi  the  job,  according 
to  the  bid  of  Mr.  Burns,  would  be  $35,970.  The  value  of  this  grading 
is  estimated  at  not  less  than  $10,000  by  Mr.  Eamshaw,  the  engineer. 
This  may  be  a  large  estimate.  But  there  is  no  doubt,  from  the  testi* 
mony,  that  the  removal  of  the  earth  displaced  by  quarrying  the  stone, 
and  depositing  it  where  it  is  wanted,  is  an  important  feature  of  the  con- 
tract, a  feature  which  was  left  out  of  the  advertisement. 

The  omission  from  the  advertisement  and  specifications  of  so 
important  a  part  of  the  work  renders  it  very  difficult,  if  not  impossible,  to 
ascertain  who  is  the  lowest  bidder.  The  advertisement  and  specifications 
in  such  a  case  should  furnish  some  data  or  estimates  by  which  the  bids 
can  be  tested,  so  as  to  ascertain  which  is  the  best.  There  were  no 
such  data  as  to  this  grading.  I  do  not  think  that  the  court  can  substi* 
tute  its  own  opinion  for  that  of  the  board  of  trustees,  in  determining 
which  is  the  lowest  bid.  But  it  may  consider  whether  the  proceedings 
of  the  board  have  been  such  as  to  iurnish  a  reliable  standard  for  forming 
an  opinion. 

I  should  not  be  willing  to  be  too  minute  in  criticising  a  contract 
made  under  an  advertisement  for  bids.     There  may,  undoubtedly,  be 
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things  incidental  to  the  principal  things,  which  would  be  properly 
included  in  the  contract,  though  not  particularized  in  the  advertisement, 
nor  even  mentioned  in  the  specifications  referred  to  in  the  advertisement. 
But  I  regard  the  grading  in  this  case  as  not  oi  that  character.  No 
specification  was  made  for  quarrying  at  all  in  the  park,  and  much  less 
lor  grading  it.  The  object  of  the  statute  is  to  secure  a  free  and  fair 
competition  among  bidders.  This  can  not  be  accomplished  unless  the 
substantial  and  important  things  to  be  done  are  presented  to  the  bidders 
in  the  advertisement. 

This  conclusion  is  sustained  by  the  opinion  of  Denio,  J.,  and  the 
court,  in  Brady  v.  Ma^^or  ol  New  York,  2  Bosw.  173,  and  Brady  v. 
Mayor  of  New  York,  20  N.  Y.  312,  316,  319. 

The  next  ground  on  which  the  court  is  required  to  interfere,  is  that 
the  notice  for  bids  was  but  ten  days,  instead  of  two  weeks. 

Section  346  of  the  municipal  code  provides  that,  **said  trustees, 
before  entering  into  any  contract  Jor  work,  to  be  done,  the  estiknated 
cost  oi  which  shall  exceed  five  hundred  dollars,  shall  cause  at  least  two 
weeks'  notice  to  be  given,  in  one  or  more  daily  newspapers  of  general 
circulation  in  the  corporation,  that  proposals  will  be  received  by  said 
trustees  tor  the  perfotming  oi  the  work  specified  in  said  notice;  and  the 
trustees  shall  contract  with  the  lowest  bidder,  if,  in  their  opiiyon,  said 
lowest  bidder  can  be  depended  on  to  do  the  work  with  ability,  prompt- 
ness, and  fidelity,  and  il  such  be  not  the  case,  said  trustees  may  give 
the  contract  to  the  next  lowest  bidder,  or  decline  to  contract,  and 
advertise  again." 

The  fair  interpretation  ol  the  language  of  this  section  requires 
at  least  two  weeks'  advertisement,"  as  a  condition  precedent  to  con- 
tracting. Th<*  words,  *  */A^  trttstees^  before  entering  into  any  contract  for 
work  to  be  done,*^  standing  as  they  do,  at  the  head  oi  the  section,  imply 
a  prohibition.  The  plain  sense  of  the  section  is,  that  the  board  shall 
not  enter  into  any  such  contract  until  they  have  caused  at  "least  two 
weeks'  notice  to  be  given." 

There  is  some  conflict  of  authorities  on  the  question,  how  and 
where  the  line  fs  to  be  drawn  between  things  directory  and  things 
mandatory,  in  statutes.  Perhaps,  no  precise  rule  can  be  given,  other 
than  that  the  purpose  and  character  of  the  provisions  shall  be  considered, 
as  well  as  the  language  used,  and  the  real  intention  drawn  therefrom. 
It  may  be  that  the  difference  between  ten  days  and  two  weeks'  notice, 
as  a  step  preliminary  to  a  contract,  is  not  generally  important.  But  the 
legislature  have,  in  this  instance,  made  it  important  by  expressly  mak- 
ing **two  weeks"  the  minimum  of  notice,  and  imperatively  requiring  it 
before  any  contract  shall  be  entered  into. 

The  case  cited,  which  seems  to  countenance  a  different  construction, 
is  that  of  Cole  v.  Green.  6  Man.  &  G.  872,  which  was  a  suit  for  work 
actually  done  upon  a  street,  under  a  contract  with  a  commissioner;  and 
the  objection  to  the  recovery  was,  not  that  the  notice  required  by  the  stat- 
ute had  not  been  given  before  contracting,  but  that  some  other  requisi- 
tion ol  the  statute  in  making  the  contract  had  not  been  complied  with, 
and  the  court  held  that  the  proviso  in  that  statute  which  required  that 
no  such  contract  should  be  made  for  a  longer  term  than  three  years  from 
the  making  thereof,  could  not,  by  a  fair  construction  ot  the  sentence, 
extend  to  the  other  directions  for  making  contracts.  These  other 
directions  included  a  notice  of  "ten  days,  at  least."  But  these  diiections 
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or  rules  held  a  subordinate  place  in  the  provision,  and  the  court  said 
that  the  insertion  ot  the  single  word  '*that,"  belore  the  subsequent 
clauses  in  the  sentence,  would  have  extended  the  force  ot  the  proviso, 
and  made  them  all  conditions  precedent. 

The  provision  in  our  act  requiring  the  two  weeks'  notice,  occupies 
a  different  position,  and  the  court  can  not  disregard  it.  li  the  work 
had  been  done,  and  the  public  had  had  the  benefit  of  it,  as  was  the  case 
in  Cole  v.  Green,  supra^  we  might  have  allowed  a  recovery  for  its 
value,  as  upon  a  quantum  meruit.  But  when  the  question  is,  whether 
such  a  contract  shall  be  allowed  to  be  periormed  and  enforced  as  a  valid 
contract,  the  statute  stands  directly  in  our  way. 

The  case  ot  McSpedon  v.  Mayor  ot  New  York,  7  Bosw.  606,  is 
more  in  point.  The  statute  of  New  York  contains  a  provision  like  our 
own,  except  that  ihe  limit  to  the  power  ot  contracting  without  bids  is 
$250,  instead  ot  )^00. 

It  was  held,  in  that  case,  that  a  contract  for  printing  the  charter  ot 
the  city,  which  had  been  pertormed,  and  the  l)enefit  of  which  the  city 
had  enjoyed,  was  invalid,  because  given  out  without  advertising  for 
bids,  and  no  recovery  was  allowed.  It  is  probably  we  should  permit  a 
contractor,  in  a  case  like  that,  to  recover,  as  on  a  quantum  meruit^  for 
the  work  done,  though  the  contract  would  be  void. 

It  was  claitned,  in  argument,  that  the  notice  was  a  *'two  weeks 
notice,"  within  the  meaning  of  the  statute,  because  it  was  inserted  in 
the  daily  newspapers  in  two  successive  weeks,  although  the  contract  was 
awarded  on  the  tenth  day  after  the  first  publication.  But  it  is  clear  tc 
my  mind  that  **two  weeks'  notice"  can  not  be  considered  as  having 
been  given  in  the  daily  papers  before  the  expiration  of  two  weeks  from 
the  first  publication. 

On  the  whole  case,  I  think  that  the  court  is  required,  under  the 
statute,  to  intertere  and  set  aside  the  contract. 

At  a  subsequent  day  of  the  term,  a  motion  was  made  to  have  an 
allowance  made  to  Colonel  Dodds,  the  attorney  employed  by  the  tax- 
payers at  whose  instance  the  suit  was  brought,  and  after  argument, 

Taft,  J.,  gave  the  following  opinion: 

In  this  case  an  injunction  was  allowed  and  perpetrated  against  the 
carrying  out  ol  a  contract  between  the  city,  represented  by  the  trustees 
ot  the  city  waterworks  and  Michael  Burns,  at  the  suit  of  the  plaintifis,  as 
taxpayers.  The  city  solicitor  filed  the  petition  at  the  request  of  the  tax- 
payers, and  by  direction  of  the  board  of  trustees.  He  also  filed  an  answer 
by  the  trustees,  asserting  the  power  to  make  the  contract. 

With  his  consent  Colonel  Dodds  was  retained,  also,  on  behalf  the 
plaintiQs,  to  prosecute  the  application,  and  the  solicitor  regarded  himsel! 
as  in  duty  bound  to  sustain  the  contract  rather  than  otherwise.  Colonel 
Dodds  took  the  laboring  oar,  after  the  petition  was  filed,  and  the  argu- 
ment ot  the  solicitor  was,  on  the  whole,  against  the  application. 

The  question  is,  whether  the  court  shall  allow  a  tee  to  Mr.  Dodds 
for  his  services  in  the  case. 

The  two  sections  in  the  municipal  code  which  bear  on  the  point  are 
Nos.  159  and  160. 

Section  159  provides,  '*that  the  city  solicitor  shall  apply  to  a  court 
ot  competent  jurisdiction  for  an  order  or  injunction  to  restrain  the  mis- 
application of  the  tunds  ot  the  corporation,  or  the  abuse  of  its  corporate 
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powers,  or  the  execution  or  performance  of  any  contract  made  in  behalf 
of  the  corporation  in  contravention  of  the  laws  or  ordinances  governing 
the  same,  or  which  was  procured  by  iraud  or  corruption." 

Section  lt)0  provides  that  **in  case  the  solicitor  shall  fail,  upon  the 
request  of  any  of  the  taxpayers  thereof,  to  make  the  application  pro- 
vided for  in  the  preceding  section,  it  shall  be  lawful  for  such  taxpayer 
to  institute  a  suit  in  his  own  name  on  behalf  ol  the  corporation." 

What  is  intended  by  the  application  to  the  court  ?  And  in  whose 
name  is  it  to  be  ? 

In  my  opinion  the  application  to  be  made  t^^  the  solicitor  is  to  be 
made  in  the  name  of  the  city,  or  in  his  own  name  on  behalf  ot  the  city, 
the  latter  of  which  seems  to  me  the  more  exact  compliance  with  the 
statute,  while  the  application  -to  be  made  by  the  taxpayer,  upon  failure 
of  the  solicitor  to  make  the  application  in  the  name  ol  the  city  or  in  his 
own  name  on  behalf  of  the  city,  should  be  in  the  name  of  the  taxpayers 
on  behalf  of  the  city. 

Now  when  we  consider  the  purpose  of  the  application,  I  think  it 
reasonable  to  suppose  that  it  comprises  not  only  the  preparation  and 
filing  ol  the  petition,  but  the  supporting  it  with  the  proper  preparation 
of  evidence  and  presentment  ot  both  the  facts  and  law  of  the  case  to  the 
court.  Like  any  other  suit,  it  requires  prosecution.  Otherwise  the  stat- 
ute would  iail  of  its  object. 

In  the  present  case  the  suit  was  brought  in  the  name  of  the  tax- 
payers, by  the  solicitor.  But  it  was  prosecuted  principally  by  the  tax- 
payers and  their  counsel,  Mr.  Dodds.  Under  the  circumstances  of  the 
case,  it  was  proper  that  it  should  be  so.  It  seems  to  me  to  be  within  the 
provision  of  the  statute,  that  'such  services  should,  in  the  discretion  of 
the  court,  be  paid  ior  by  the  city. 

The  litigation,  in  whatever  name  prosecuted,  is  on  behalf  of  the 
city.  Under  this  act,  it  is  contemplated  that  individual  taxpa)'ers  shall 
be  encouraged  to  interpose  to  prevent  the  misapplication  of  the  public 
funds,  even  when  the  city  solicitor  and  other  representatives  of  the  pub- 
lic may  think  it  unnecessary.  This  act,  I  think,  intends  that  in  sucn 
cases  there  shall  be  a  full  investigation,  with  both  sides  represented. 

It  would  be  natural  that  the  trustees,  or  board,  which  had  ihade  a 
contract  should  be  disinclined  to  attack  it,  and  ask  to  have  it  set  aside. 
And  the  city  solicitor,  their  adviser,  would  be  expected  to  share  in 
their  views  of  the  case.  Yet  the  statute  supposes  that  there  may  be 
cases  in  which  private  taxpayers  may  desire,  and  be  able  to  promote  the 
public  interest,  by  interposing  and  contesting  such  a  contract. 

When  such  a  request  is  made  by  taxpayers  to  the  solicitor,  he  might, 
instead  of  refusing,  file  the  petition,  and  then  suppress  the  investigation 
by  withholding  the  testimony,  or  by  not  presenting  the  case.  This 
would  not  be  carrying  out  the  purpose  of  the  statute,  which  intends 
that  there  shall  be  a  lull  and  fair  investigation,  if  taxpayers  desire  it. 
But  to  check  the  meddlesomeness  of  such  as  would  litigate  without 
cause,  the  litigation  must  be  carried  on  at  their  cast,  unless  they  satisfy 
the  court  that  there  was  reasonable  cause  to  investigate. 

Now,  in  tne  present  case,  the  course  taken  was  not  unreasonable; 
the  taxpayers  thought  they  had  a  case  for  investigation.  The  solicitor, 
at  the  instance  of  the  board  of  trustees,  as  well  as  ot  the  taxpayers,  filed 
the  petition,  though  he  was  inclined  to  the  opinion  that  the  contract 
was  good,  and  he  filed  the  answer  of  the  board  in  support  of  their  action 
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in  the  matter,  and  a^^ainst  the  ground  taken  in  the  petition.  He  was 
very  willing  and  desirous  that  a  fair  investigation  should  be  had,  and 
assented  to  the'  counsel  for  the  taxpayers,  at  whose  instance  the  suit 
had  been  commenced,  appearing  and  prosecuting  the  case  before  the 
court,  and  he  did  so. 

This  was  fair,  and,  as  I  think,  in  accordance  with  the  real  intent  oi 
the  statute.  To  have  excluded  such  counsel,  and  to  have  it  the  same 
time  opposed  the  relief  sought  in  the  petition,  would  have  tended,  to 
deteat  the  purpose  of  the  statute.  I  do  not  think  it  the  purpose  ot  the 
statute  that  the  solicitor  shall  prosecute  such  a  contest  against  his  judg- 
ment. And  even  when,  as  here,  he  has  filed  a  petition  at  the  instance  of 
taxpayers,  and  hnds  himself  embarrassed  by  counter  instructions  and 
by  his  own  doubts  ol  the  propriety  of  the  proceeding,  I  think  he  may 
well  let  the  taxpayers  prosecute  the  suit,  if  they  so  desire:  and  as  the 
statute  contemplates  not  only  the  filing  of  the  petition  but  the  prosecu- 
tion oi  the  suit,  when  it  provides  for  making  the  application,  I  think  it 
competent  lor  the  court  in  such  a  case  to  allow  reasonable  compensation 
to  the  counsel  who  prosecuted  the  suit  and  presented  it  before  the  court. 
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[Special  Term,  1870.] 
*CUNKNT  &   HiBLKR  V.   A.  L.    THOMPSON. 

One  of  several  cosureties  on  a  sheriff's  official  bond,  who  has  been  compelled 
to  pay  a  judp^ment  recovered  against  him  for  the  breach  of  duty  by  the  sheriff, 
may  maintain  an  action  a^^ainst  the  sheriff  as  principal  for  the  whole  amount 
paid  by  him,  and  against  his  cosureties  for  a  contribution  in  the  same  suit; 
and  his  petition  is  not  demurrable  on  that  account.  He  may,  at  his  option, 
however,  sue  the  sheriff  and  his  cosureties  in  separate  actions. 

Taft.  J. 

The  plaintiffs  were  sureties  of  A.  I^  Thompson,  sheriff.  He 
violated  the  bond,  and  the  plaintiffs  were  compelled  to  pay  on  the  bond 
$7,285. 63.  This  suit  is  brought  against  Thompson,  the  principal,  to  recover 
the  money,  and  against  the  other  defendants.  Rachel  Thurston  and 
William  A.  Thurston,  as  cosureties  to  enlorce  a  contribution.  The 
demurrer  is  placed  upon  the  ground  of  a  misjoinder  ot  causes  of  action. 
It  is  insisted  that  a  recovery  can  not  be  had  against  the  sheriff  and 
cosureties  in  the  same  action. 

It  is  claimed  lor  the  plaintiff  that  in  Sec.  38  ol  the  code,  '^persons 
severally  liable  upon  the  same  obligation-  or  indorsement,  may  all,  or 
any  of  them,  be  included  in  the  same  action  at  the  option  ot  the  plain- 
till.'*  By  Powers  v.  Bumcratz,  12  Ohio  St.  273,  293,  a  misjoinder  ot 
parties  is  not  a  ground  ol  demurrer,  but  a  delect  ol  parties  only.  **One 
party  can  not  demur  because  another  has  been  joined  with  him  as  de- 
lendant.** 

The  liability  ot  the  cosureties  is  several.  1  Parsons  Contracts  35, 
and  cases  cited.     By  Sec.  35  [Sec.  5006,  Rev.  Stat.]  ol  the  code,  "Any 

*  Followed  on  the  question  that  a  surety  who  has  been  compelled  to  pay  the 
debt  of  another  may  maintain  an  action  against  the  principal  debtor  and  against 
cosureties  for  contribution  in  the  same  suit.   Kehnast  v.  Daum,  6  Dec.  408. 
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person  may  be  made  a  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiit,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  o!  the  question  therein.'* 

All  these  parties,  delendant,  are  interested  against  the  plaintiff, 
although  their  respective  interests  are  not  the  same.  The  liabilities  of 
the  cosureties  are  several,  among  themselves,  and  that  of, the  principal  is 
several.  But  they  are  all  liable  to  the  plaintiffs,  and  the  liability  of 
each  and  every  one  of  them  grows  out  of  the  same  cause,  viz:  the  pay- 
ment by  the  plaintitts  ot  the  obligatioaof  the  sheriff.  \ 

Upon  a  fair  construction  o\  Sec.  88  [Sec.  5009,  Rev.  Sta^.]  of  the 
code,  it  seems  to  me  that  these  defendants  may  all  be  made  parties, 
although  the  plaintiff  might  have  prosecuted  his  suit  against  the 
cosureties  and  against  the  sheriff  separately. 

And  by  the  act  of  March  19,  1868  [66  O.  L.  27;  amended  68  O.  L. 
11;  repealed,  75  O.  L.  800  (141)],  S.  &  S.  744,  they  might  avail  them- 
selves of  the  judgment  of  the  creditor  against  the  sheriff  by  subrogation. 

On  the  whole,  however,  I  conclude  to  overrule  the  demurrer,  and 
let  the  plaintifl  maintain  his  action  against  all  the  parties  in  interest 
whom  he  has  chosen  to  include.  He  has  left  out  one  of  the  cosureties, 
viz:  Jacob  Duncan,  who  is  a  non-resident.  It  is  usual  to  make  non- 
residents parties  under  such  circumstances,  aod  let  the  summons  be 
returned  not  found  as  to  them  where  they  can  not  be  served.  But  by 
Sec.  38  of  the  code,  it  is  optional  with  the  plaintifl  whether  to  include 
all  or  part  of  such  defendants. 


FOREIGN  ADMINISTRATOR— COURTS.  «  c.s.c. 

DO 

[Special  Term,  June,  1870.] 
*  lyAMPTON   ET  AI,.   V.   W.  T.  NlCHOLS. 

A  foreign  administrator  cannot  be  compelled  to  appear  in  our  courts,  though  he 
may  do  so  voluntarily. 

Storer,  J. 

Pending  a  suit  between  Lampton  and  Nichols,  the  latter  died,  and 
judgment  was  revived  against  the  administrator.  It  appears  the  person 
who  claims  to  be  the  personal  representative  resides  in  Kentucky;  that 
letters  were  granted  to  him  in  that  state,  where  the  defendant  had 
resided.  Objection  is  now  taken  to  the  proceeding  on  the  ground  that 
the  court  can  not  compel  a  foreign  administrator  to  appear  and  defend 
the  case. 

Held,  that  the  exception  was  well  taken.  An  administrator  in 
Kentucky  can  not  be  compelled  to  appear  in  our  courts,  though  he  may 
'  do  so  voluntarily.  The  difficulty,  however,  could  be  obviated  by  the 
appointment  of  an  administrator  in  Ohio. 

Judgment  ot  revival  set  aside. 

♦Followed,  Netting  v.  Strickland,  9  Circ.  Dec.  846. 
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8  CSC.  GARNISHEES— ANSWER— CODE. 

[Special  Term,  January,  1871.] 

S.    SENSHEIMBR  V.   S.  HUTTBNBAUKR. 

Garnishees  answered,  that  they  owed  the  defendant  nothing  and  had  no  property 
belonging  to  him ;  but  that  defendant  had  held  their  note  but  had,  as  he 
alleged,  transferred  it  to  another  person,  which  plainti£f  disputes.  On  motion 
to  make  that  other  person  a  party :  Heldy  that  the  action  provided  in  Sec.  218 
of  the  code  is  the  plaintiff's  remedy,  when  he  is  not  satisfied  with  the  answer 
of  the  garnishees. 

Wolff,  for  plaintiff. 

Simon  &  Heinsheimer,  lor  defendant. 

Hagans.  J. 

This  action  is  founded  on  certain  contracts  and  promissory  notes. 
An  attachment  was  sued  out,  and  Messrs.  Hofimann  Bros,  served  as 
garnishees.  They  answer  that  they  neither  have  any  property  belong- 
ing to  the  defendant,  nor  owe  him  any  money.  It  was  stated  that 
defendant  was  the  holder  ol  the  promissory  note  of  Hoffman  Bros., 
and  that  he  alleged  that  before  service  ot  process  on  them  it  bad  been 
transferred  to  one  Joseph  Billingheimer. 

The  plaintifi  now  moves  to  make  Billingheimer  a  party  defendant^ 
and  alleges  that  Billingheimer  does  not  own  the  note,  but  that  it  still 
belongs  to  defendant. 

The  plaintiff  is  evidently  not  satisfied  with  the  answer  of  the 
garnishee.  Section  ?18  [Sees.  5551-2,  Rev.  Stat.]  of  the  code  provides 
.  a  remedy  for  him,  by  way  of  action  in  his  own  name  as  in  other  cases. 
And  it  can  make  no  difference  that  the  plaintiff  seeks  to  make  Billing- 
heimer the  alleged  owner  of  the  note  a  party,  or  that  Billingheinier 
should  himself  ask  to  be  made  a  party  defendant.  In  neither  case 
ought  the  motion  to  be  granted.  Vallette  v.  Bank,  12  Re.  299  (2  Han. 
1);  Harrison  v.  King,  9  Ohio  St.  388. 

Motion  overruled. 


2a8.c.  LEGAL  TENDER -NOTES— RENEWAL. 

[Special  Term,  1870.] 

Taliafbrro  v.  Koehi.hr. 

A  note  secured  by  mortgage  was  made  before  the  laws  were  passed  making  green- 
backs a  legal  tender,  but  the  note  was  renewed  after  the  passage  of  said  laws : 
Held,  that  the  renewal  of  the  paper  recognized  the  legal  cnrrency  of  the 
United  States,  when  the  renewal  took  place,  and  that  the  renewed  notes  could  be 
paid  in  legal  tender  notes,  notwithstanding  the  decision  of  the  United  States 
Supreme  Court  in  Hepworth  v.  Griswold,  75  U.  S.  (ft  Wall.)  608. 

R.  S.  Hamilton,  for  plaintiff. 

Taft.  J. 

This  action  was  to  foreclose  a  mortgage  which  was  made  in  1855 
when  the  ten  per  cent,  interest  law  was  in  force  The  plaintitl  claims 
payment  in  gold.     Upon  the  general  statement  it  would  appear  that  the 
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case  falls  within  the  ruling  ol  the  Supreme  Court  ol  the  United  States, 
in  Hepburn  v.  Griswold,  75  U.  S.  (8  Wall.)  603,  by  which  it  was  held, 
that  the  contracts  for  the  payment  of  money,  made  prior  to  Febrrlary  25, 
1862,  when  greenbacks  were  made  legal  tender,  are  payable  in  coin. 

This  decision  of  the  Supreme  Court  of  the  United  States  must  con- 
trol our  opinion  until  it  is  reconsidered  and  reversed,  or  overruled.  At 
least,  I  should  not  attempt  here  to  disregard  it.  That  decision  has 
been  the  subject  of  much  comment,  and  there  seems  to  be  an  expecta- 
tion abroad  that  it  will  be  overruled  by  the  court  which  made  it.  While, 
it  stands,  however,  I  must  regard  it.  But  it  has  been  suggested  that 
there  were  facts  in  this  case  showing  that  this  original  contract  ol 
indebtedness  has  been  renewed  and  changed  since  the  greenbacks  were 
made  a  legal  tender. 

It  the  notes  were  discounted  and  paid  oS  by  new  notes  made  since 
1862,  the  principle  of  Hepburn  v.  Griswold,  supra,  will  not  apply. 
This  will  depend  upon  the  testimony.  But  I  may  in  this  connection 
remark,  that  any  renewal  ol  the  paper  which  evidenced  the  debt,  might 
be  regarded  as  recognizing  the  currency  of  the  United  States,  when  the 
renewal  was  made,  on  the  principle  ol  the  case  ol  Milliken  v.  Whitehead, 
49  Me.  527,  where  it  was  held,  that  when  the  debt  of  a  corporation  was 
renewed,  the  date  ol  the  renewal  note  must  be  taken  as  the  time  wl)en 
the  indebtedness  accrued,  so  iar  as  concerns  the  inaividual  liability,  of 
the  stockholders. 


INNKEEPERS— STOLEN  GOODS— LIABILITY.  »  c^s.c 

[Special  Term,  April,  1871.] 

James  T.  Prkscott  v.  Henry  Bruce  &  Co. 

1.  In  a  suit  against  innkeepers,  it  is  a  sufficient  allegation  in  the  petition  to  state 

that  the  plaintiff  as  a  guest  was  entertained  by  the  defendants  as  innkeepers,  to 
hold  them  to  liability  as  such  for  a  loss  of  goods. 

2.  A  gold  watch,  chain,  and  seal  are  parts  of  a  traveler's  baggage,  for  the  safety  of 

which  the  innkeeper  may  be  liable ;  and  an  allegation  that  they  were  stolen 
from  the  plain ti£f*8  bedroom,  after  a  servant  had  entered  to  make  a  fire  therein, 
by  someone  else  entering  by  the  unlocked  door,  without  any  fault  of  plaintiff, 
is  a  sufficient  averment  of  no  negligence  on  his  part. 

King,  Thompson  &  Avery,  for  plaintifl. 
Hoadly,  Jackson  &  Johnson,  for  defendants. 

Hagans,  J. 

The  petition  states  that  the  defendants  were  the  proprietors  of  the 
Merchants'  Hotel  in  this  city,  and,  as  innkeepers,  lodged  and  entertained 
the  plaintiff  for  compensation,  that  at  an  early  hour  of  the  morning  ot 
December  22,  1870,  he  was  in  bed  in  his  room  in  said  hotel  and  had 
therein  a  gold  watch,  chain,  and  seal  of  the  s^alue  of  $375;  that  the  door 
of' said  room  was  locked,  and  at  the  call  of  one  ot  the  defendants'  serv- 
ants he  unlocked  the  said  door  for  the  entrance  of  another  servant  of  the 
defendants  to  make  a  fire;  and  a  few  minutes  thereafter  the  door  was 
opened  from  the  outside,  the  room  entered,  and  his  watch,  chain,  and 
seal  were  stolen  and  entirely  lost  to  him  without  his  lault,  to  his  damage 
f375,  for  which  he  asks  judgment. 

To  this  petition  the  defendants  have  demurred  generally. 
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There  is  no  doubt  that  a  watch  and  its  adjuncts  are  part  oi  a 
traveler's  baggage,  for  the  safe-keeping  and  security  of  which  an  inn- 
keeper is  liable  in  a  proper  case.     Jones  v.  Voorhees,  10  Ohio  145. 

There  is  no  allegation  in  the  petition  that  the  defendants  have 
complied  ^ith  the  law  regulating  the  responsibility  of  innkeepers.  [59 
O.  L.  15]  2  S.  &  C  1425  [see  Sec.  4427.  Rev.  Stat.]  .  By  the  common 
law  an  innkeeper  is  bound  to  take  uncommon  care  of  the  goods,  money, 
and  baggage  of  his  guests,  and  he  is  responsible  tor  the  acts  of  his  serv- 
ants as  well  as  for  the  acts  of  other  persons  coming  into  his  house  as 
guest  or  otherwise;  for  it  is  his  duty  to  provide  honest  servants  and 
Jceep  honest  inmates,  and  to  exercise  an  exact  vigilance  over  all  persons 
coming  into  his  house. 

Now,  it  is  objected  that  there  is  no  sufficient  allegation  that  the 
plaintitl  was  a  guest  tor  whose  goods  the  defendants  are  responsible;  but 
I  think  the  averment  that  the  plaintiff  was  entertained  by  the  deiend- 
ants  as  innkeepers  is  sufficiently  stated.  The  idea  that  he  was  entertained 
by  defendants  as  boarding-house  keepers  is  negatived. 

Again,  it  is  argued  that  the  petition  shows  on  its  face  that  the 
plaintiff's  loss  was  occasioned  by  his  own  negligence,  although  his  state- 
ments are  concluded  by  an  averment  of  loss  without  his  fault.  But  this 
is  sufficient.  Whether  or  not  the  plaintiff  was  negligent,  would  seem 
to  be  d  question  lor  determination  on  the  hearing  of  the  testimony.  The 
guest  is  bound  only  to  ordinary  care. 

Ashill  V.  Wright,  6  Ell.  &  Bl.  890.  Of  itself  it  might  not  be  a 
sufficient  detense  that  the  plaintiff  left  his  door  unlocked,  if,  in  other 
respects,  he  used  due  care.     Calye's  case,  8  Coke  32. 

At  all  events,  I  think  the  parties  ought  to  answer,  and  the  demurrer 
will  be  overruled. 


2  asc.  PARTY  WALL— REMOVAL— INJUNCTION, 

[Special  Term,  April,  1870.] 

Richardson  v.  Frank. 

Where  a  preliminary  injunction  had  been  allowed  to  prevent  the  removal  of  a  party 
wall  for  the  purpose  ot  rebuilding,  and  it  appearing  that  the  wall  was  decayed 
and  needed  rebuilding,  the  injunction  was  dissolved,  but  the  petition  retained, 
in  order  that  any  damages  caused  by  negligence  in  the  removing  and  rebuild- 
ing might  be  recovered.  A  party  wall  which  needs  removal  and  rebuilding,  on 
account  of  decay,  may  be  removed  and  rebuilt  by  either  party,  whether  the 
other  party  consent  or  not. 

Caldwell  &  Coppock,  for  plaintifl. 
Stallo  &  Kittredge,  contra. 

Storkr,  J. 

The  plaintiff,  claiming  to  be  the  owner,  in  common  with  defendant, 
of  a  party,  wall,  which,  it  is  alleged,  had  existed  more  than  twenty 
years,  and  was  the  division  between  the  buildings  on  their  property,  ask 
the  intervention  of  the  court,  by  injunction,  to  prevent  the  defendant 
from  removing  the  wall,  on  the  ground  that  it  would  injuriously  affect 
his  property  and  imperil  the  safety  of  the  whole  building.  A  restraining 
order  has  been  allowed.     It  is  now  sought  to  vacate  the  injunction,  and 
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it  is  proved  the  wall,  whether  a  party  wall  or  not,  is  in  a  very  decayed 
condition,  requires  to  be  removed,  and  a  new  one  established. 

Whatever  may  have  been  the  former  opinion,  it  is  now  hisld  in  Ohio 
that  a  party  wall  is  not  necessarily  a  permanent  structure,  but  may  be 
removed  by  either  owner  whenever  it  is  necessary  tor  the  purpose  of 
repair  or  to  improve  the  property. 

The  injunction  should,  therefore,  be  so  modified  as  to  permit  the 
plaintiff  to  remove  the  wall,  first  notifying  the  defendant  of  the  time 
the  work  is  to  commence,  and  so  proceed  *with  the  work  itselt  that  it 
will  not  necessarily  injure  the  plaintiff's  building. 

The  petition,  however,  on  which  the  injunction  was  granted^,  should 
remain  to  enable  the  plaintiff,  if  it  should  so  happen  that  he  sustains 
unnecessary  damage  by  the  act  ot  the  defendant,  to  recover  thetefor  after 
the  work  is  comoleted.     Hieatt  v.  Morris,  10  Ohio  St.  523. 


RENT— DEMAND— COVENANT.  «  cj so 

01 

[Special  Term,  May,  1870.] 

The  City  v.  Fitzgerald. 

Storer,  J. 

Action  to  recover  rent  due  under  a  lease.  The  defendant  demurred 
on  the  ground  that  there  was  no  averment  in  the  petition  of  a  demand 
having  been  made.  It  appeared  the  parties  covenanted  that  an  entry 
mfght  be  had  tor  non-payment  of  rent  without  demand  being  first  made. 

In  Sweeney  v.  Garrett.  13  Re.  367  (2  Disn.  601;.  we  held,  in 
general  term,  that  such  a  stipulation  proved  the  necessity  ol  a  demand, 
on  the  authority  of  Lord  Coke,  in  Dormer's  Case,  3  Coke  41. 

Demurrer  overruled. 


SUIT  FOR  SERVICES— PETITION.  «  o^s.o. 

[Special  Term,  January,  1871.] 

Edward  H.  Carey  v.  Jared  W.  Post. 

In  an  action  for  services  not  upon  an  express  contract,  the  petition  must  contain 
an  averment  that  the  services  were  rendered  to  the  defendant  on  his  request. 

Jordan,  Jordan  &  Williams,  for  plaintiff. 
Tilden,  Stevenson  &  Goodman,  for  defendant. 

Hagans,  J. 

This  is  a  suit  brought  tor  services  rendered  in  looking  after  the 
private  interests  ot  the  defendant  in  the  Mt.  Auburn  Street  Railway 
Company  lor  a  period  6t  fourteen  months  at  $150  per  month.  The 
petition  does  not  allege  that  the  services  were  rendered  at  defendant's 
request,  and  this  omission  is  made  the  ground  of  a  special  demutrer. 

This  would  not  be  a  good  indebiiattis  count  before  the  code,  nor  is  it 
sufficient  now.  Every  fact  which  the  plaintitt  must  prove  to  enable  him 
to  maintain  his  action,  and  which  the  defendant  has  a  right  to  contro- 
vert in  the  answer,  must  be  stated.     It  must  appear  that  the  defendant 

49    Dis. 
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either  actually  requested  the  servioes  rendered  or  did  that  which  would 
amount  to  a  request.  It  can  not  be  said  that  there  is  justly  due  and 
owing  to  the  p)aintifl  the  amount  claimed  (which  is  a  conclusion  of  law) 
unless  the  services  were  rendered  on  request  or  what  is  tantamount 
This  would,  then,  be  a  contract  by  which  the  party  is  bound. 
Demurrer  sustained  and  leave  to  amend. 


«  Cjf  o.  DEPOSITIONS- NOTICE. 

*  [Special  Term,  January,  1871.] 

JosKPH  Jonas  v.  Smith  &  Gilbert. 

^t  is  not  sufficient  service  of  notice  to  take  depositions,  to  leave  a  copy  of  it  at  the 
law  office  of  one  of  defendant's  attorneys ;  and  a  motion  to  strike  the  deposi- 
tiop  from  the  files  will  be  granted,  though  there  has  been  delay  unaccounted 
for  in  making  it. 

Corwine  &  Corwine,  ior  plaintifl. 

T.  G.  Mitchell  and  K.  P.  Bradstreet,  for  deiendant. 

Hagans,  J. 

Motion  to  strike  (rom  the  tiles  the  deposition  of  Charles  L.  Johnson» 
on  the  ground  that  the  same  was  taken  without  notice. 

It  appears  that  a  copy  ot  notice  was  merely  leit  at  the  law  office  oi 
one  of  defendant's  attorneys.  A  statement  to  this  eflect  appears  on 
the  back  of  the  notice  attached  to  the  deposition,  verified  by  an  affidavit. 
An  examination  of  the  deposition  shows  that  neither  the  defendants,  nor 
either  of  their  counsel,  was  present  at  the  time.  The  deposition  was 
taken  and  filed  on  September  28,  1868,  and  the  motion  is  not  made  till 
January  11,  1871. 

The  service  of  notice  is  insufficient  (Walker  v.  Devlin,  2  Ohio  St. 
593),  though  the  delay  to  make  this  motion  is  not  accounted  for.  But 
this  does  not  appear  to  affect  the  case. 

Motion  granted. 


s  CjS.o.    STREET  RAILROAD— FORECLOSURE— BONDS. 

[Special  Term,  1870.] 

EusTON  V.  The  Pendleton  Street  Railroad  Co. 

Where  a  street  railroad  had  been  sold  under  a  decree  foreclosing  ai  mortgage  to 
secure  its  bonds,  and  the  decree  proTided  that  the  bonds,  as  paid,  ahonld  be 
filed  in  the  case,  the  purchaser,  who  was  also  a  creditor,  can  not  be  compelled, 
on  motion  of  a  party  from  whom  he  had  received  certain  bonds  to  use  in  mak- 
ing said  purchase,  but  who  was  not  a  party  to  produce  and  file  the  bonds  which 
said  creditor  who  made  the  motion  had  received  back  from  the  purchaser,  and 
had  in  his  own  possession.  Controversy  between  the  purchaser  and  such 
holder  of  bonds,  as  to  their  debit  and  credit  account,  cannot  be  settled  on  such 
a  motion,  but  is  a  subject  for  a  separate  litigation. 

S.  &  S.  R.  Matthews,  for  tlie  motion. 
Headington,  contra. 

This  case  was  a  suit  in  behalf  of  the  plaintifi  and  other  bondholders 
against  the  Pendleton  Street  Railroad  Company  to  loreclose  a  mortgage 
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to  secure  its  bonds.  A  sale  was  made  and  the  property  purchased  by 
Charles  H.  and  John  Kilgour,  which  was  confirmed.  The  decree  con- 
tained a  provision  that  the  bonds  as  paid  should  be  filed  in  the  case. 
Graham  held  five  bonds  and  assigned  them  to  John  Kilgour  to  be  used 
by  him  in  payment  of  the  purchase;  and,  as  he  states  in  his  affidavit 
filed  on  the  motion  under  consideration,  with  the  understanding  that  the 
money  should  be  paid  to  him,  which  should  he  appropriated  by  the 
court  to  pay  the  bonds.  Kilgour  declined  to  pay  the  money  to  him,  but 
Handed  t^ck  the  bonds  to  him. 

Graham  then  moved  this  court  to  compel  Kilgour  to  file  the  bonds 
in  court,  and  in  his  affidavit  he  states  that  he  has  the  bonds  himself,  but 
that  Kilgour  can  have  them  by  paying  the  amount  appropriated  by  the 
court  to  Kilgour  in  satisfaction  of  them. 

Kilgour  claims  the  right  to  rietam  this  money  to  apply  to  a  debt 
due  from  Fisher  to  the  railroad  company  as  subscriber  lor  unpaid  stock. 
Taft,  J. 

This  motion  was  argued  some  months  ago,  gnd  afterward  I  was 
advised  that  the  parties  were  negotiating  lor  a  settlement,  and  that  it 
might  not  be  necessary  to  decide  it,  so  that  I  did  not  further  consider  it 
at  the  time. 

I  have  now  examined  the  papers  in  the  case,  and  have  concluded 
that  the  motion  can  not  be  granted  as  asked.  It  is  an  indirect  way  of 
enforcing  a  right  oi  action  of  Fisher  against  Kilgour  without  bringing  a 
suit.  It  is  right  to  have  the  bonds  filed.  This  provision  in  the  decree 
was  made  tor  the  benefit  of  the  railroad  company  and  those  interested 
in  it. 

But  Mr.  Fisher  has  the  bonds  himself  and  moves  that  Kilgour  be 
compelled  to  file  them,  which  he  can  not  possibly  do,  unless  Mr.  Fisher 
stiall  let  him  have  them.  But  he  says  that  he  will  let  them  go  on 
receiving  so  much  money. 

It  seems  to  me  that  it  is  substantially  the  same  thing  as  if  the 
motion  were  directly  to  order  Kilgour  to  pay  over  that  amount  of  money 
to  Fisher,  which  would  not  be  a  legitimate  mode  of  proceeding.  I  do 
not  intend  to  say  that  Mr.  Fisher  may  not  have  the  right  to  have  the 
relief  which  he  claims  trom  Mr.  Kilgour,  but  I  can  not  adjudicate  that 
question  on  this  motion  to  order  Kilgour  to  fife  the  bonds. 

As  to  the  bonds,  now  that  they  are  shown  to  be  in  the  hands,  of 
Mr.  Fisher,  and  as  we  know  they  have  been  paid,  it  seems  to  me  that 
il  the  court  were  to  issue  an  order  it  would  have  to  include  Mr.  Fisher, 
requiring  him  as  well  as  Kilgour  to  deliver  up  the  bonds. 
The  motion  will  be  overruled. 


COUNTERCLAIM— CONTRACT.     ,  ^cs.c. 

[Special  Term,  January,  1871.] 

Marshall  Brothers  v.  S.  M.  Masson. 

A  coanterclaim  must  haye  a 'common  origin  with  the  claim  in  the  petition,  or  have 
liad  tome  direct  connection  with  the  original  transaction  in  the  view  of  the 
parties  at  the  time  the  contract  was  made. 

Fox  &  Bird,  lor  plaintiffs. 

J.  H.  Getzendanner,  lor  defendant. 
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Hagans,  J. 

The  first  cause  of  action  is  upon  an  agreement  between  the  parties 
for  deductions  irom  the  price  paid  lor  erecting  a  certain  building  on  the 
north  side  of  Fifth  street  between  Walnut  and  Vine,  amounting  to  |753. 
The  second  cause  ot  action  is  upon  a  count  for  goods  sold  and  delivered. 

The  defendant  files  a  counterclaim,  in  which  he  avers  that  plain- 
tifis  violated  the  building  contract  by  giving  to  one  J.  H.  Brooke,  who 
was  at  the  same  time  constructing  a  building  on  the  east,  the  right  tP 
run  up  the  partition  wall  between  the  parties  in  advance  of  the  other 
walls  ol  the  plaintiffs'  building,  and  to  so  use  the  same  without  defend- 
ant's consent  and  against  his  protestations  as  to  hinder  and  delay  him  in 
the  prosecution  of  the  work  on  plaintiffs'  building,  to  his  damage  five 
hundred  dollars,  for  which  he  asks  judgment.  No  time  is  fixed  in  the 
contract  for  the  completion  of  the  work.  To  this  counterclaim  the 
plaintiffs  demurred. 

A  counterclaim  must  have  some  direct  connection  with  the  cause 
of  action  set  up  in  the  petition.  Evens  v.  Hall,  12  Re.  222  (1  Han.  434); 
Roots  V.  Nye,  12  Re.  417  (2  Han.  229). 

This  counterclaim  would  not  furnish  any  ground  for  indebitcUus 
assumpsit^  and  could  not  therefore  constitute  a  set-off.  But  while  the 
court  sanctions  the  principle  of  recoupment,  and  provides  for  the  exer- 
cise of  the  right  by  way  of  counterclaim  (Timmons  v.  Dunn,  4  Ohio  St. 
680;  Upton  v.  Julian,  7  Ohio  St.  95),  it  must  be  such  as  has  a  common 
origin  with  the  claim  in  the  petition,  or  have  had  some  direct  connection 
with  the  original  transaction  in  the  view  of  the  parties  at  the  time  the 
contract  was  made. 

Demurrer  sustained. 


«  c^s  c  ASSESSMENTS— TENANTS  FOR  YEARS. 

[Special  Term,  April,  1870.] 

*  Henry  Boers  v.  Sjlas  W.  Barrett  et  al. 

An  assessment,  under  the  statute,  authorizing  the  construction  of  sewers  on  prop- 
erty benefited  by  them,  is  in  its  nature  a  charge  for  a  permanent  addition  to 
the  freehold,  and  is  to  be  paid  by  the  owner  of  the  fee,  or  the  holder  of  a  per- 
petual lease,  but  is  not  chargeable  against  an  ordinary  tenant  for  years, 
although  his  lease  may  contain  the  priTilege  of  purchasing  the  fee  at  a  speci- 
fied price. 

W.  M.  Ramsey,  lor  plaintiff. 
O.  H.  Temple,  contra. 

Storer,  J. 

This  action  was  originally  against  the  defendant,  Barrett,  to  recover 
an  assessment  made  by  the  city  council  upon  his  real  estate  for  the  con- 
struction of  a  sewer  between  Linn  street  and  Central  avenue.  Mack» 
Bussing  &  Co.  were  made  parties,  and  the  question  now  presented  upon 
their  answer  and  cross-bill  is,  whether  they  are  liable  as  tenants  of 
Barrett,  to  pay  the  assessment,  or  must  it  be  borne  by  Barrett,  the  owner. 

*  Criticised,  because  this  decision,  which  was  decided  on  authority  of  Twycross 
▼.  P.  R.  &  Co.,  10  Gray,  203,  is  not  justified  by  it  In  Twycross  ▼.  P.  R.  &  Co.  no 
lien  attached  to  the  estate,  as  the  burden  was  upon  the  owner  alone.  Bergman  ▼. 
Spellmire,  7  Dec.  848. 
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Two  questions  arise  upon  the  acts  as  alleged  in  the  pleadings. 
First:  Was  the  assessment  for  a  public  improvement  completed  before 
the  lease  was  executed,  chargable  under  the  lease  upon  the  lessees;  or 
did  it  not  rather,  like  every  other  tax  or  imposition,  attach  to  the  prop- 
erty before  it  was  demised,  and,  therefore,  chargeable  only  to  the  lessee  ? 

The  statute,  authorizing  the  work  to  be  done,  gave  a  lien  upon  the 
lot  to  the  city  which  related  back  to  the  commencement  ol  the  work, 
and  the  assssment  was,  therefore,  an  incumbrance  on  the  property 
which  the  lessor  was  bound  to  remove.  The  claim  against  the  lessees 
is  not,  then,  for  a  future  expenditture;  but  for  one  that  was  practically 
in  the  past;  and  it  can  not,  therefore,  be  supposed  that  the  lessees  could 
be  required  to  discharge  it,  unless  so  specially  understood  between  all 
the  parties,  and  clearly  stipulated  for  in  the  lease.  On  any  other  rule, 
every  existing  and  unpaid  assessment,  no  matter  how  long  it  may  have 
been  pending  upon  the  property,  would  be  chargeable  to  the  lessees. 

It  is  clear  that  the  parties  must  have  referred  to  prospective  assess- 
ments only,  to  be  levied  for  improvements  made  during  the  period  oi 
the  lease,  and  not  before  it  existed. 

But  the  word  '^assessment,"  which  is  equivalent  to  the  words 
"imposition,"  **duty,**  or  "tax,"  must  ha\e  reasonable  construction. 
It  must  mean  ordinary  charges  that  a  municipal  corporation  imposes 
from  year  to  year,  and  which  are  for  the  benefit  more  particularly  of 
the  occupants  of  the  property,  such  as  lighting  the  streets,  water  rents, 
and  such  other  incidental  taxes  that  the  necessities  of  the  city  govern- 
ment may  require,  and  not  such  improvements  as  are  really  permanent^ 
and,  therefore,  especially  benefit  the  owner  ol  the  lot. 

Here  the  term  of  letting  was  five  years;  the  assessment  levied  was 
lor  a  work  that  may  last  half  a  century,  and  at  the  expiration  of  the 
lessees'  estate,  the  lessor  would  enjoy  the  benefit  forever  of  what  would 
cost  him  nothing. 

We  can  not  so  understand  the  intention  of  the  parties,  nor  can  we 
apply  to  the  words  they  have  used  any  legal  principle  that  *will  authorize 
such  a  construction.  It  will  be  perceived  the  terra  "assessment"  is 
preceded  by  the  words  "State,  county,  or  municipal,"  thus  covering 
every  grade  of  taxation  lor  any  purpose,  whether  then  existing  or  which 
subsequently  might  be  required  for  the  public  necessity. 

We  should  hold,  if  the  lease  were  a  permanent  one,  which  by  the 
policy  of  our  law  is  regarded  as  equivalent  to  an  estate  in  fee,  the 
lessees,  who  would  then  be  really  the  purchasers,  might  well  be 
charged  with  the  assessment;  but  the  lessees'  interest  here  will  not 
permit  us  to  allow  the  application  of  such  a  rule.  Twycross  v.  F.  R. 
&  Co.,  76  Mass.  (10  Gray)  298. 

There  is  a  privilege  ol  purchase,  but  it  is^  not  obligatory  on  the 
lessees,  nor  is  that  for  the  extension  of  the  lease.  If  the  lessees  do  not„ 
at  the  expiration  ot  the  term,  claim  the  one  or  the  other,  it  is  of  no 
value. 

On  the  whole  case,  we  decide  the  lessees  can  not  be  held  to  discharge 
tlie  assessment. 
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2  CjS.c.  TENANTS— ATTORNMENT— RECEIVER- 

[Special  Term,  April,  1870.1 

Gkrman  Cbntral  Building  Assn.  v.  Rosbnbaum. 

1«  Where  a  wife  furnished  money  to  her  husband  to  invest,  which  he  did  invest  in 
a  livery  stable,  in  his  own  name,  though  for  her  benefit,  but  effected  a  loan  by 
mortgaging  the  property  to  a  building  association,  took  the  borrowed  money 
«nd  went  away  to  Calilornia,  leaving  his  wife  in  possession,  and  she,  after  he 
liad  left,  leased  the  premises  to  a  tenant  who  paid  her  one  month's  rent,  and 
then  attorned  to  the  building'  association :  7/e/dt  that  the  tenant  could  not 
4ittom  to  the  building  association,  although  its  lien  was  the  best,  without  the 
•consent  of  the  wife  from  whom  he  leased  the  property,  or  an  order  of  court. 
<Had  the  wife  herself  given  the  mortgage  ?  quaere.) 

2.  Nor  did  the  appointment  of  a  receiver,  under  a  proceeding  by  the  building 
association,  to  foreclose  their  mortgage  without  prejudice,  by  its  terms  to  the 
claim  of  the  wife,  deprive  her  of  the  rent  from  her  tenant  until  the  sale. 

Okey,  for  plaintiff. 
Gray,  for  defendant. 

The  plaintiff  is  the  wife  of  Hermon  Arndt.  Rosenbaum,  to  whom 
she  intrusted  for  investment  her  money,  amounting  to  $1,500.  He 
invested  it  in  a  livery  stable  and  took  the  title  to  himself,  and  then 
mortgaged  it  to  the  German  Central  Building  Association  tor  some 
11,200;  took  the  money,  and  ran  away  to  Calilornia,  abandoning  his 
wife,  the  plaintiff.  As  her  money  purchased  the  property,  she  claimed 
it;  and,  being  in  possession,  she  leased  the  premises  to  the  defendant 
at  a  rent  of  $50  per  months  After  paying  her  one  month's  rent,  as  it 
appears  from  his  answer,  he  attorned  to  the  building  association,  which 
notified  him  of  its  mortgage,  and  of  the  lorfeitute  by  Rosenbaum,  the 
husband,  of  the  condition,  for  want  ot  payment.  Rent  to  the  amount 
ol  $150  has  become  due,  and  the  plaintifi  seeks  to  recover  it. 

Tapt,  J. 

The  question  is  whether  the  tenant  of  the  plaintiff  can  answer  her» 
that  he  has  attorned  to  the  mortgagee,  and  refuse  to  pay  rent  under  his 
lease  from  her,  though  he  has  not  actully  been  turned  out«  but  remained 
in  possession  ot  the  premises  which  he  received  from  her.  Her  equi- 
table title  has  not  expired  since  he  went  into  possession.  The  building^ 
association  may  have  the  superior  right  in  the  property ;  but  his  relations 
to  his  landlord  require  that  he  should  pay  her  rent  till  he  has  been 
evicted.  I  think  that  he  can  not  voluntarily  decide  the  question  of 
right  between  her  and  the  building  association,  and  attorn  to  it,  in 
defiance  ot  his  contract  with  her.  Whalin  v.  White,  25  N.  Y.  462, 
465;  1  Parsons  Con.  507;  1  Washburne  Real  Prop.  483. 

The  tenant  must  pay  rent  to  his  o,wn  landlord  until  he  is  evicted, 
or  ordered,  or  authorized,  by  the  court,  to  attorn  to  some  one  else.  If 
her  estate  bad  terminated  by  its  own  limitation,  or  if  she  had  owned  a 
life  estate,  or  an  estate  tor  years,  which  had  come  to  an  end.  the  case 
might  perhaps  be  different,  and  might  have  fallen  within  the  case  in 
Devacht  v.  Newsam,  3  Ohio  57.  But  the  tact  that  the  building  associa- 
tion held  a  mortgage  on  which  it  could  bring  ejectment  and  get  into 
possession,  or  could  ioreclose  and  sell,  did  not  of  itself  authorize  the 
tenant  to  abandon  the  plaintiff  and  attorn  to  the  building  association. 
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If  the  plaintiff  had  given  the  mortgage  to  the  building  association 
herself,  and  it  had  been  forfeited,  the  case  would  have  b^n  difierent, 
and  might  have  fallen  within  the  principle  of  Magill  v.  Hinsdale,  6 
Conn.  4d4,  469,  which  has  been  cited  by  the  defendant.  But  this  mort- 
gage of  the  husband  is  adverse  to  her  right,  and  not  by,  and  under  her, 
as  in  the  case  last  cited.  The  case  of  Smith  v.  Shepard,  32  Mass.  (15 
Pick.)  147,  149,  is  like  that  of  Magill  v.  Hinsdale,  supra,  although 
the  language  of  the  court  would  seem  to  go  further,  and  hold  that  the 
threat  on  the  part  of  the  mortgagee  to  turn  the  tenant  out  might  be 
taken  as  equivalent  to  an  eviction.  Nevertheless,  that  was  the  case  of  a 
mortgagee  who  had  received  his  deed  Irom  the  landlord  himself,  who 
was  seeking  to  collect  rent. 

On  the  whole,  I  conclude  to  sustain  the  demurrer,  and  let  the  wife 
recover  her  rents. 


COURTS— COMMITMENT— HABEAS  CORPUS.         «  o  8.o- 

[Special  Term,  March,  1871.] 

In  rb  Maggie  Kri^sb. 

1.  The  commitment  by  the  probate  court,  tinder  the  act  of  May  5,  1869  (66  O.  L. 

110),  of  the  relator  to  the  state  reform  school  at  the  White  Sulphnr  Springs,  is 
void  wneb  it  appears  that  she  was  over  sixteen  years  of  age  at  the  time  of  the 
connnDanent. 

2.  Any  power  conferred  on  the  trustees  of  the  reform  school  to  discharge  an  inmate, 

does  not  operate  to  restrict  the  jurisdiction  of  a  court  in  h<ibeas  corpus  to 
inquire  into  the  cause  of  detention  and  to  order  a  discharge  in  a  proper  case. 

• 

Champlin,  for  relator. 
Ampt,  for  State. 

Hagans,  J. 

It  seems  that  Maggie  Kruse,  both  her  parents  being  dead,  was  com- 
mitted to  the  State  Reform  School  at  White  Sulphur  Springs,  Ohio,  by 
the  probate  court  of  this  county,  on  November  25,  1870,  as  is  alleged 
under  the  act  of  May  5,  1869  (66  O.  L.  110)  [repealed,  75  O.  L.  149]; 
that  Pauline  Pross,  who  was  in  a  sense  her  foster-mother,  being  about 
to  die,  sent  for  the  relator,  who  came  to  visit  her  with  the  approval  of 
the  authorities  of  the  school  and  on  the  promise  of  return;  that  after 
the  death  of  Pauline  Pross,  the  relator  being  in  the  probate  court,  vol- 
untarily, as  upon  an  escape,  the  judge  thereof  ordered  her  into  the 
custody  of  the  sheriff,  to  be  returned  to  the  reform  school.  Thereupon 
the  writ  was  sued  out,  and  the  return  of  the  sheriff  contains  substantially 
the  facts  stated. 

The  record  of  the  proceedings  in  the  probate  court  was  produced, 
^^rhich  showed  the  requirements  of  Sec.  7  of  the  act  referred  to  were 
complied  with,  and  upon  the  testimony  of  B.  Craven  and  Anna  White, 
who  swore  the  relator  was  under  sixteen  years  of  age,  she  was  com- 
mitted as  aforesaid.     There  appears  no  examination  of  the  girl  herself. 

On  the  hearing  before  this  court,  the  relator  testified  that  she  had 
been  informed  by  Pauline  Pross,  on  her  death  bed,  that  she  was  born 
in  September,  1852,  and  was,  therefore,  over  sixteen  years  of  age  when 
3hie  was  committed.  This  lact  of  her  age  is  stated  also  by  her  aunt, 
A£rs.  Phillips,  who  was  present  at  her  birth  on  September  18,  1852,  and 
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that  the  mother  of  the  relator  had  so  entered  the  birth  in  the  lamily 
Bible,  which  entry  the  witness  had  seen.  Mrs.  Belsher  testified  she 
knew  the  relator  more  than  eighteen  years  ago,  when  a^small  baby  some 
six  weeks  old.  George  Jeffries  knew  her  about  fifteen  years  go,  when 
three  or  four  years  old ;  and  another  witness  testified  to  the  declaration 
as  to  the  relator's  age,  made  by  Pauline  Pross  before  her  death.  There 
was  no  testimony  to  contradict  these  statements.  It  seems  from  the 
statements  of  the  relator  that  Mrs.  Pross,  who  was  a  notorious 
courtesan,  procured  her  commitment,  knowing  it  was  Illegal,  and 
Maggie  herself,  though  present  in  the  probate  court  when  Craven  and 
Anna  White  were  examined,  heard  nothing  of  what  passed,  asked  no 
questions,  and  was  asked  none,  and  supposed  she  was  to  be  sent  to 
boarding  school.  Mrs.  Pross  evidently  meant  in  all  her  treatment  of 
her,  perhaps  in  having  her  sent  to  the  reform  school,  to  separate  her 
widely  from  the  life  of  shame  she  was  herseli  leading.  She  had  before 
this  sent  her  to  school  at  various  places,  all  of  which  opportunities  she 
s6ems  to  have  improved.  All  those  who  have  been  brought  into  inter- 
course or  contact  with  her,  as  well  as  the  authorities  ot  the  reform 
school,  speak  in  high  terms  of  her  bearing  and  conduct. 

It  has  been  held  in  Ohio,  Shaw,  Ex  parte,  7  Ohio  St.  81,  that  a  habeas 
corpus  can  not  be  used  as  *a  summary  process  to  review  the  errors  or 
irregularities  in  the  sentence  of  a  court  of  competent  jurisdiction  in  a 
criminal  case.  Certainly  the  probate  judge  was  authorized  to  commit 
the  relator  to  the  reform  school  upon  the  evidence  he  had,  and  I  can  not 
sit  to  reverse  any  alleged  error  or  irregularity  in  his  proceedings  so  tar 
as  shown  by  the  record. 

This  writ  is,  however,  a  searching  and  inquisitorial  process;  and 
if  it  appear  that  the  proceedings  and  commitment  were  the  result  of  a 
want  of  jurisdiction  or  a  jurisdiction  illegally  asserted,  it  follows  the 
sentence  oi  commitment  is  void  and  without  the  authority  of  the  law, 
even  in  a  criminal  case.  The  proceeding  in  the  probate  court  was  not 
a  criminal  prosecution,  and  the  relator  was  not  convicted  of  any  crime. 
This  seems  to  be  a  case  clearly  within  one  ot  the  provisions  of  our 
habeas  corpus  act.  [29  O.  L.  lt)4]  1  S.  &  C.  681.  [See  Sec.  572t),  Rev. 
Stat,  et  seq,'\  '*This  proceeding  in  the  probate  court  is  purely  statutory* 
and  the  commitment  not  designed  as  a  punishment  for  crime,  but  simply 
to  place  minors  of  the  description  and  for  the  causes  specified  in  the 
statute,  under  the  guardianship  of  the  public  authorities  for  proper  care 
and  discipline.*'     Prescott  v.  State,  19  Ohio  St.  184. 

In  this  case,  as  in  the  case  just  cited,  the  record  can  only  be 
regarded  as  prima  facie  evidence  oi  the  fact  of  the  age  ot  the  relator. 
She  ^as  not  arrested  for  any  crime  and  brought  before  the  probate  court, 
in  which  case  only  she  would  have  been  entitled  to  a  jury.  The  pro- 
visions of  Sec.  7  do  not  provide  for  a  trial  in  the  legal  sense  in  cases 
like  the  piesent.  No  provision  is  made  for  a  defense,  though  perhaps 
a  deiense  could  be  made.  In  fact,  it  has  not  many  of  the  requisites  of 
a  judicial  proceeding.  And  a  case  might  readily  occur  of  the  commit- 
ment of  a  person  on  a  false  and  groundless  charge,  or  a  person  over 
sixteen  years  of  age,  who  might  be  ignorant  as  to  that  tact,  who  would 
be  as  helpless  as  this  girl  seems  to  have  been. 

As  intimated,  I  think  the  testimony  conclusive  that  at  the  time  of 
the  commitment  by  the  probate  court  the  relator  was  more  than  sixteen 
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years  of  age,  and  Sec.  7  ot  the  act  referred  to  limits  the  commitmeDt  to 
persons  under  that  age. 

It  is  said  that  Sec.  8  of  this  act  confers  upon  the  trustees  of  the 
reform  school  the  exclusive  authority  or  right  to  discharge  an  inmate 
when  once  committed.  But,  as  was  well  said  by  the  Supreme  Court,  in 
Prescott  V.  State,  supra,  that  section  can  not  ''operate  to  restrict  the 
power  of  a  court,  invested  by  the  constitution  with  jurisdiction  in  habeas 
carpus,  from  inquiring  fully  into  the  cause  of  the  detention  of  a  person 
restrained  of  his  liberty." 

There  are  other  points  in  this  case  to  which  authorities  are  cited,  but 
in  the  views  I  have  expressed  they  are  unnecessary  to  be  commented  upon. 

The  relator  is  discharged. 


CORPORATIONS— PROCESS— AGENT*      ^csx,. 

76 
[Special  Term,  March,  1870.] 

*  Patrick  Gibbin  v.  The  Kanawha  &  Ohio  Coal  Co. 

The  fact  that  the  defendant,  a  corporation  of  West  Virginia,  merely  had  an  agent 
here  to  receiye  what  was  sent  to  him,  and  to  remit  back  proceeds,  would  not 
constitute  him  a  managing  agent  on  whom  process  against  the  corporation 
could  be  served,  and  where  the  sheri£f  had  returned  a  service  on  such  an  agent 
as  service  on  the  corporation,  it  will  be  set  aside  on  motion. 

Lincoln,  Smith  &  Warnock,  lor  the  motion. 
Crawford,  contra. 

Stoker,  J. 

This  was  a  motion  to  set  aside  a  service.  The  defendants,  it  is 
alleged,  are  a  corporation  under  the  laws  ot  West  Virginia,  transacting 
business  in  Cincinnati.  The  sherifi  returned  that  the  process  was  served 
on  the  only  person  he  could  find  at  their  office  in  this  city.  The  evi- 
dence was  to  the  etlect  that  this  company  had  no  managing  agent  in 
Cincinnati,  and  the  case  is  not  brought  within  the  rule  where  the 
Supreme  Court  have  held  that  service  on  such  an  agent  is  sufficient. 
The  fact  that  a  foreign  corporation  had  an  agent  here  merely  to  receive 
what  was  sent  him,  and  remit  back  proceeds,  would  not  be  sufficient. 
If  such  a  rule  were  established,  any  commission  merchant  in  the  city 
who  received  property  ior  sale  from  a  corporation  in  any  part  of  the 
United  States*  might  be  held  to  be  their  managing  agent.  Upon  reler- 
ring  to  the  New  York  cases,  as  well  as  those  in  other  states,  where  the 
rule  had  been  enl^ged,  it  would  be  found  that  it  applies  only  to  insur- 
ance and  railway  companies.  Corporations  who  had  agents  here,  and 
undertook  by  bills  of  lading  to  transport  property,  and  enjoyed  the  pro- 
tection of  our  laws,  ought  not  to  be  allowed  an  exemption  from 
responsibility. 

The  service  should  be  set  aside. 

*  Cited  in  support  of  the  proposition  that  service  of  summons  upon  a  foreign 
railroad  company  cannot  be  made  by  serving  the  writ  upon  a  mere  traveling 
solicitor  of  business  for  such  company.    Wilson  v.  Railroad  Co.,  9  Dec.  He.  634. 
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2  oac:  PARTNERSfflP— BOOKS— mSPECTIOH. 

[Special  Term,  1871.] 

Thomas  Nixon  v.  Chatfiei^d  &  Woods. 

Where  one  member  of  a  firm  sold  out  his  interest  to  the  other  members,  who  had 
a  better  knowledge  of  the  condition  and  assets  qf  the  concern,  and  relied  upon 
their  statements,  which  he  afterward  concluded  were  not  true,  and  brought  suit 
to  set  aside  the  sale :  Held^  on  a  motion  by  the  plaintiff  for  the  inspection  of 
the  books,  that  the  evidence  to  support  the  motion  need  not  amount  to  proof 
of  the  plaintiff's  case,  and  that  a  showing  of  a  probable  want  of  correctness  in 
the  statements  on  which  the  settlement  was  made,  will  be  sufficient  to  sustain 
the  motion. 

This  IS  a  motijon  by  the  plaintiff  that  the  defendants  be  required  to 
permit  him  to  inspect  and  take  copies  of  the  mercantile  books  of  the 
late  firm  ot   * 'Nixon,  Chatfield  &  Woods,"  of  which  he  was  a  member. 

These  parties,  who  together  composed  the  firm  of  Nixon,  Chatfield 
&  Woods,  about  June  1,  1865,  agreed  that  Chatfield  and  Woods  should 
purchase  out  Nixon,  the  plaintiff,  on  terms  which  are  stated  in  the 
petition. 

The  petition  alleges,  that  since  selling  out  he  has  ascertained  that 
he  was  deceived  as  to  the  condition  and  value  oi  the  assets  of  the  firm, 
that  he  was  not  a  bookkeeper,  nor  acquainted  ^ith  the  condition  of 
the  firm,  and  its  profits,  he  being  altogether  absorbed  in  the  manufactur- 
ing department ;  that  he  relied  upon  the  statements  of  the  defendants,  his 
partners,  who  informed  him  that  the  rag  department  of  the  concern  had 
lost  S600  within  the  then  current  year,  and  that  the  entire  profits  ot  the 
business  had  not  been  more  than  about  919,000  during  the  same  time; 
whereas  the  rag  department,  as  he  had  learned  since  selling  out,  had 
made  910,000,  and  the  profits  of  the  other  business  of  the  house  had  been 
far  greater  than  represented  by  his  partners  when  he  sold  out. 

He  states,  also,  that  he  was,  by  agreement  with  the  defendants,  still 
to  have  an  opportunity  to  examine,  with  a  competent  bookkeeper,  the 
books  alter  the  settlement;  and  declares  that  he  had  not  had  oppor- 
tunity to  make  such  examination  before:  but  that  when  he  in  the  year 
1866,  after  settlement,  applied  ior  the  privilege  of  examining  the  books, 
it  was  denied  him. 

Ttiis  motion  was  made  upon  the  statements  in  the  petition.  The 
motion  was  not  granted  for  want  of  affidavits  sustaining  the  allegations 
of  the  petition,  sutficiently  to  justify  an  investigation.  The  affidavits 
have  now  been  filed.  ^ 

Mr.  Nixon  himself,  by  affidavit,  affirms  the  allegations  of  the  peti- 
tion, and  states  some  circumstances  justifying  his  complaint.  It  appears 
from  his  affidavit,  and  that  of  Mr.  Anderson,  the  bookkeeper,  that 
he  had  not  had  a  satisfactory  opportunity  to  examine  the  books.  He 
states  that  he  has  ascertained  from  persons  in  the  like  business  that  the 
last  year  was  as  profitable  as  the  year  before,  when,  with  about  the  same 
amount  of  business,  the  firm  made  more  than  double  the  profits  which 
the  defendants  represented  to  him  were  made  during  the  last  year. 

A.  T.  Bennett's  affidavit  is  also  submitted,  who  was  employed  in 
the  rag  department.  His  statements  sustain  the  allegations  of  the 
petition,  in  some  measure,  as  to  the  profits  male  by  the  rag  department 
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Mr..  Anderson,  the  bookkeeper,  employed  by  Mr.  Nixon  to  assist 
in  the  examinatioti  of  the  books,  sustains  Mr.  Nixon's  statement  that 
no  general  examination  ot  the  books  was  had  by  them,  and  that  they 
had  not  sufficient  opportunity  to  make  one,  and  he  thinks  he  heard  the 
defendants,  or  one  of  them,  agree  that  the  opportunity  should  atterward 
be  furnished  when  the  books  could  be  better  spared. 

All  these  statements  are  contradicted  by  affidavits  on  the  part  ot 
the  defendants,  more  extended  and  circumstantial  than  those  offered  by 
the  plaintiffs. 

Hoadly  &  Johnson,  for  the  motion. 
Gholson,  contra, 

Taft,  J. 

The  evidence  offered  by  the  plaintiff  does  not  go  very  far  toward 
making  out  a  case  against  the  affidavits  offered  by  the  defendants. 

But  I  do  not  propose  on  this  motion  to  try  the  case.  The  question 
for  me  to  decide  is,  whether  the  plaintiff  has  made  it  appear,  by  his  evi- 
dence, reasonable  and  right  that  he  should  have  inspection  ol  those 
books.  It  is  very  clear  that  if  there  is  any  ground  for  an  investigation 
at  all  of  this  controversy,  the  books  contain  the  evidence  which  is  to 
determine  the  case,  in  all  probability;  and  outside  of  the  books,  we  must 
expect  a  ver}^  imperfect  showing.  I  do  not  think  it  reasonable  to  require  . 
a  strong  case  to  be  made  out  by  the  plaintiff  before  giving  him  an 
opportunity  to  examine  those  books.  Mere  groundless  suspicion  is  not 
enough.  But  those  books  contain  the  history  of  the  joint  business  of 
these  parties,  and  if  there  is  any  real  ground  of  controversy  between 
these  parties  to  this  settlement,  as  to  the  amount  of  profit  or  of  losses, 
Nixon  has  a  strong  claim  to  see  those  books.  It  is  true  that  he  and  his 
paitners  agreed  upon  a  settlement  by  which  they  took  the  property  and 
business,  and  the  books  properly  passed,  with  the  property,  to  them. 
But,  nevertheless,  I  think  there  remained  still  in  Nixon  a  contingent 
interest,  in  the  record  of  the  transactions  of  the  firm>  of  which  he  was 
a  member.  It  is  not  necessary  to  say  that  this  amounts  to  a  property 
in  those  books.  But  if  he  has  occasion  to  look  into  those  books,  or 
thinks  he  has,  and  makes  a  civil  application  to  see  them,  and  is  refused, 
that  refusal  itself,  taken  with  the  fact  asserted  by  him  and  his  book- 
keeper, that  he  has  not  had  an  opportunity  to  advise  himself  of  what 
they  contain,  is  a  circumstance  that  suggests  the  propriety  of  an  exami- 
nation. 

It  may  be,  that  Mr.  Nixon *s  grounds  for  supposing  that  he  has 
been  wronged  will  prove  groundless.  That  is  quite  probable.  Both 
parties  were  out  of  humor  with  each  other,  and  suspicious.  The  plain- 
tiff seems,  by  the  defendant's  affidavit,  to  have  been  dissatisfied  at  the 
time  of  the  settlement,  and  to  have  given  a  halting  and  unwilling  assent 
to  it. 

Now,  he  declares,  in  substance,  that  he  was  not  prepared  to  make 
an  intelligent  settlement  for  want  of  a  knowledge  of  the  contents  of 
those  books. 

Considerable  edort  seems  to  have  been  made  to  have  a  finality. 
But  in  matters  of  such  magnitude,  neither  party  is  likely  to  remain 
satisfied,  if  not  fully  advised  of  the  grounds  on  which  be  acts.  Such 
finalities  are  apt  to  break  out  again. 
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It  is  quite  probable  that  it  the  plaintiff  had  been  allowed  to  make 
the  desired'  examination  of  the  books  with  his  bookkeeper,  he  would 
have  been  satisfied,  and  this  litigation  would  have  been  spared. 

In  coming  to  a  conclusion  on  this  motion,  the  case  looks  to  me 
very  different  irom  the  case  of  one  who  should  be  demanding  permis- 
sion to  inspect  books  ot. other  men,  in  which  he  had  never  had  any 
joint  interest.  I  can  see  no  hardship  or  danger  to  the  defendants, 
in  allowing  the  plaintiff  to  have  inspection  of  these  books,  and  I  have 
concluded  to  grant  the  order. 

I  trust  the  parties  will  be  able  to  agr^  upon  the  manner  in  which 
the  plaintiff  shall  have  access  to  these  books,  so  that  no  more  special 
order  may  be  necessary  as  to  the  manner  in  which  inspection  shall 
be  had. 


2  CSC.  PRACTICE— NOTE— CRIME— PROMISE. 

[Special  Tenn,  January,  1871. J 

W.  H.  Laws  v.  John  Carrier. 

1.  To  move  to  strike  out  a  reply  because  it  is  a  departure,  and  to  demur  to  it  at  the 

same  time  and  on  the  same  ground,  is  bad  practice,  and  the  court  may  strike 
the  motion  from  the  files.  A  demurrer  is  the  proper  method  of  reaching  such 
an  objection. 

2.  A  reply,  showing  that  the  plaintiff  is  a  trustee,  and  has  no  right  to  maintain  the 

action  in  the  individual  capacity  in  which  he  sues,  is  faulty  as  a  departure,  but 
he  may  amend. 

3.  A  note,  given  to  settle  a  civil  suit  for  moneys  embezzled,  cannot  be  affected  by  a. 

subsequent  promise  to  the  party  not  to  prosecute  him  criminally  for  the 
offense. 

King,  Thompson  &  Avery,  for  plaintiff. 
C.  Gazlay,  for  defendant. 

Hagans,  J. 

The  plaintiff  sues  as  the  indorser  of  a  promissory  note  lor  32,500^ 
and  interest  Irom  April  20,  1868. 

The  defendant  answers,  that  one  Taylor  F.  Langstaff  was  the  payee 
of  said  note,  and  while  in  the  employ  of  Cameron,  Story  &  Malone, 
as  bookkeeper,  embezzled  certain  lunds,  compounding  the  oflense  by 
transferring  in  blank  the  note  sued  on  to  the  heirs  ot  Cameron,  and 
that  said  note  belongs  to  them  and  not  the  plaintifl.  -  The  defendant 
attaches  to  his  answer  a  receipt  tor  the  note  sued  on,  which  receipt  is 
signed  by  Cameron's  heirs,  dated  September  19,  1868,  and  which  was 
given  in  settlement  ot  a  civil  suit  in  this  court,  against  Langstafi,  to 
recover  the  amount  embezzled.  This  receipt  recites  that  the  contro- 
versy in  that  suit  was  therefore  settled  by  the  transfer  ot  the  note  sued 
on,  together  with  other  notes,  amounting  in  all  to  over  $8,000,  and  that 
the  consideration  of  the  transter  was  the  embezzled  moneys,  and  con- 
cludes thus,  ''We  take  pleasure  in  saying  to  said  Langstaff  that  we  will 
not  commence,  prosecute,  or  instigate,  or  in  any  way,  directly  or 
indirectly,  cause,  stimulate,  or  suggest  the  arrest  in  prosecution  of  said 
Langstatl  therefor  criminally.'*  The  reply  admits  the  execution  of 
this  receipt   by  Cameron's  heirs,    and   also  that  plaintiff  is  not  the 
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owner,  in  his  own  ri^ht,  of  the  note  sued  on,  but  is  the  trustee  for  the 
heirs  of  iDameron. 

The  defendant  moves  to  strike  out  the  reply,  because  it  is  a 
departure  from  the  petition,  and  also  at  the  same  time  demurs  for  the 
same  reason,  as  well  as  for  the  reason  that  it  does  not  contain  facts 
sufficient  to  constitute  a  reply  to  the  answer. 

It  is  a  bad  practice  to  move  to  strike  out  a  pleading  and  demur  to 
it  at  the  same  time;  for  this  demurrer  recognizes  the  existence  ot  the 
pleading,  but  raises  the  question  of  the  sufficiency  of  it.  If  the  motion 
to  strike  out  the  reply  be  granted,  there  is  nothing  to  demur  to;  and, 
on  the  other  hand,  if  the  demurrer  be  sustained  there  is  no  subject  lor 
the  motion. 

The  motion  must  be  stricken  from  the  files,  though  the  party  may 
renew  it  at  the  proper  time  it  he  desires  so  to  do. 

The  demurrer  must  be  sustained. 

The  reply  is,  I  think*  clearly  a  departure  from  the  petition;  but 
the  party  shall  have  leave  to  amend.  The  plaintiff  sues  in  his  own 
right,  and  in  the  reply  he  admits  he  is  a  trustee,  and  a  demurrer  is  the 
proper  method  to  reach  the  difficulty.  The  pleadings  may  be  amended 
by  stating  that  the  plaintiff  is  the  trustee  ot  the  cestuis  que  trusty  nam- 
ing them,  without^  joining  him  with  them  or  plaintiff.  See  Sees.  25 
and  27  [Sees.  4993  and  4995,  Rev.  Stat.]  ot  the  code,  [51  O.  L.  57]  2  S. 
&  C.  pp.  951,  953;  Gould  Pleading,  Sec.  78,  p.  42t). 

In  otuer  respects  the  reply  is  good,  for  the  civil  suit  was  settled  by 
the  transfer  ot  the  note  sued  on;  and  the  transter  was  the  consideration 
of  the  settlement.  The  promise  not  to  prosecute  for  the  alleged  crime 
was  not  contemporaneous,  but  subsequent  to  the  transfer,  and  in  no  way 
entered  into  the  transaction  as  a  consideration,  or  was  connected  with 
it  at  the  time.     If  this  be  proved,  the  reply  would  seem  to  be  good. 


TORTS— JURISDICTION— PRESUMPTION.  «  c^s.c. 

[Special  Term,  June,  1871.] 

Lawton  V.  Maratta  ET  AL. 

In  an  action  by  the  administrator  of  the  decedent,  against  the  owners  of  a  steam- 
boat, for  the  loss  of  his  life,  while  on  board  as  a  passenger,  by  their  negligence: 
Heldt  that  although  it  must  appear  ic  the  evidence,  on  the  trial,  that  the  acci- 
dent occurred  in  Ohio,  yet  it  need  not  be  expressly  so  stated  in  the  petition. 
The  presumption  is  that  the  allegation  relates  to  an  occurrence  as  this  states, 
unless  the  contrary  appears. 

Storbr,  J. 

A  suit  brought  against  the  owners  of  the  steamboat  Emma,  on 
"which  boat  the  plaintiff's  husband  had  taken  passage  at  New  Orleans, 
tor  Cincinnati.  The  boat  met  with  an  accident  on  the  trip,  and  the 
plaintiff  alleges  that  owing  to  the  negligence  and  carelessness  of  the 
officers  of  the  boat  the  decedent  lost  his  life. 

A  motion  is  made  by  defense  to  make  the  petition  more  definite 
&nd  certain,  by  stating  whefe  the  accident  occurred. 

This  is  a  matter  of  evidence,  and  need  not  be  averred  in  the  peti- 
tion. Unless  the  plaintiff  proves,  on  trial,  that  the  accident  occurred 
veithin  the  state  of  Ohio,  the  action  can  not  be  sustained,  for  we  have 
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heretofore  decided  that  we  would  not  extend  the  remedy  in  such  cases 
to  torts  without  the  state.    Our  Supreme  Court  and  the  Suprenfe  Court 
ot  New  York  have  held  the  same  principle.    Campbell  v.  Rogers,  12 
Re.  355  (2  Han.  110,  111). 
Motion  overruled. 


gc^s.c.  CONTRACT— WAGER— DEMURRER. 

[Special  Term,  April,  1871.] 

Johnson,  Murphy  &  Co.  v.  S.  B.  Brown. 

In  a  contract  for  the  sale  and  delivery  of  fifty  thousand  pounds  of  shoulders,  at 
nine  cents  per  pound,  by  the  defendant  to  the  plaintiffs,  option  of  delivery 
either  in  Cincinnati  or  Chicago,  during  four  months,  it  was  agreed  that  five 
hundred  dollars  was  to  be  the  limit  of  loss  on  either  side,  which  the  defendant 
deposited  in  bank  to  abide  the  result  of  the  contract ;  and  it  was  also  under- 
stood by  both  parties  that  the  defendant  did  not  have  the  pork  and  that  it  wa» 
not  to  be  delivered,  the  contract  being  a  mere  wager.  On  suit  for  breach  of 
the  alleged  contract  by  defendant,  for  refusing  to  deliver  the  pork  :  Heldy  on 
demurrer  to  the  answer  setting  up  these  facts,  that  it  contained  a  good  defense, 

J.  G.  &  H.  Douglass,  for  plaintifts. 
Matthews  &  Ramsey,  lor  defendant. 

Hagans,  J. 

The  suit  is  brought  for  the  breach  of  a  written  contract  made  in 
the  city  of  Chicago,  by  which  the  defendant  sold  to  the  plaintiffs  fiity 
thousand  pounds  fully  cured,  dry  salted  and  merchantable  shoulders, 
at  the  price  ol  nine  cents  per  pound — delivery  at  the  option  of  the 
delendant  during  four  months  from  April  2, 1870,  either  in  Cincinnati  or 
Chicago.  The  plaintiffs  allege  that  they  were  always  able,  ready,  and 
willing  to  perform  the  contract  and  receive  said  shoulders.  They  allege 
that  defendant  has  refused  to  perform,  though  they  have  tendered  the 
money,  and  ask  $1,625  damages  and  interest. 

The  defendant  answers,  first,  that  at  the  date  of  said  contract,  the 
defendant  did  not  have  fitty  thousand  pounds  of  the  described  shoulders, 
and  that  it  was  well  understood  by  both  parties  that  the  same  were  not 
to  be  delivered,  the  contract  being  a  mere  wager  as  to  price,  to  be 
adjusted  by  the  payment  ot  money  by  the  party  upon  whom  the  loss 
should  fall,  and  that  $500  should  be  the  limit  of  loss  on  either  side, 
which  sum  defendant  has  deposited  in  the  Third  National  Bank  of 
Chicago  to  abide  the  result  of  the  pretended  contract,  and  that  he  has- 
not  since  received  the  same  from  said  bank. 

To  this  answer  the  plaintilfs  demur. 

The  transaction  detailed  in  the  pleadings  seems  to  be  one  of 
the  favorite  amusements  of  men  who  carry  into  what  ought  to  be  a 
strictly  commercial  dealing  a  species  of  gambling.  It  is,  in  fact,  simply 
betting  that  the  market  price  of  any  article  will  be  so  much  at  a  given 
time.  Such  transactions  are  not,  and  ought  not  to  be,  tolerated  by  the 
courts.  Our  statute  [29  O.  L.  4421,  1  S.  &  C.  664,  [Sec.  4269.  Rev. 
Stat.]  expressly  declares  that  all  promises  and  agreements  founded  on 
any  wager  shall  be  absolutely  void. 

The  demurrer  admits  the  nature  of  the  contract  sued  on  to  be  such^ 
and  must  be  overruled. 


SUPBRIOR  COURT.  783 

Wasem  v.  Cincinnati. 


ORDINANCES— PUBLICATION— INJUNCTION.        «  c^s  o 

[Special  Term,  1871.] 

Wasbm,  a  Taxpayer,  for  Himself,  et  al.  v.  Cincinnati  (City)  et  ai.. 

Section  100  oi  the  municipal  code,  which  requires  the  publication  of  ordinances  in 
sopie  newspaper  of  general  circulation,  does  not  preclude  the  publication  of 
ordinances  b^  other  means,  in  the  discretion  of  the  city  council,  and  the  court 
will  not  by  injunction  restrain  that  discretion,  even  though  the  ordinances 
should  be  published  in  newspapers  which  have  not  a  general  circulation  in  the 
city ;  provided,  they  are  also  published  in  some  newspaper  which  has  such  gen- 
eral circulation.  ' 

Storer,  J . 

PlaintifiE-says  be  is  a  taxpayer  and  interested  in  the  proper  expendi- 
ture of  the  public  moneys;  that  by  Sec.  100  of  the  municipal  corpora- 
tion act,  it  is  provided  that  all  ordinances  shall  be  published  in  some 
newspaper  ot  general  circulation  in  the  corporation;  it  a  daily,  six  times, 
and  if  a  weekly,  twice  before  going  into  operation. 

The  plaintifl  alleges  that  the  city  has  published  the  city  ordinances 
in  the  Cincinnati  Daily  Times^  and  the  Daily  Cincinnati  Courier,  a 
newspaper  published  in  the  German  language  and  not  of  general  circu- 
lation in  said  city — two  newspapers  of  said  city,  ''squandering  the  funds 
of  the  city/' 

That  the  Courier  has  no  general  circulation,  and  is  published  only 
in  the  German  language,  and  the  publication  ol  the  ordinances  in  said 
paper  is  useless;  that  taxes  are  high  already;  that  when  the  bid  was 
made  for  such  publication  by  the  Courier,  it  had  not  been  published  at 
all,  and  that  after  being  in  existence  for  four  months,  its  circulation 
does  not  exceed  a  thousand  daily  copies;  that  the  city  solicitor  declined 
to  apply  for  an  injunction;  that  it  the  city  is  not  restrained  in  this 
matter,   the  plaintifE  will  sustain  irreparable  injury  thereby. 

The  prayer  is  to  restrain  the  city  irom  the  publication  of  ordinances 
in  the  Courier,  and  from  paying  for  the  publications  already  made  in 
that  paper. 

The  question  now  is,  whether  Sec.  100  of  the  municipal  code, 
which  provides  that  "all  ordinances  shall  be  published  in  some  newspaper 
of  general  circulation,"  in  the  corporation,  is  to  be  taken  as  a  restriction 
upon  the  power  of  the  city  to  publish  in  more  than  one  newspaper,  or 
to  add  publicity  in  some  other  way. 

Section  562  of  the  same  code  is  cited  as  showing  that  the  act  is  to 
be  construed  as  fixing  the  maximum  of  publication.  The  last  named 
section  provides  that  advertisements  for  bills  for  improvements  shall  be 
advertised  in'some  newspaper  of  general  circulation  in  said  corporation, 
diid  in  two,  if  there  are  so  many. 

By  Sec.  8  of  the  same  code,  very  general  and  comprehensive  powers 
£Lre  given  to  municipal  corporations,  '* embracing  authority  to  contract 
£LXid  be  contracted  with,  to  acquire,  hold,  and  possess  property,  real  and 
personal/'  etc.  This  general  grant  of  power  is  express,  and  operates 
to  confer  authority  to  make  contracts  in  regard  to  matters  properly 
pertaining  to  the  carrying  on  of  the  municipal  government,  except  so 
fCLT  as  that  authority  is  limited  by  other  provisions  of  the  municipal 
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If,  then,  there  were  no  provisions  whatever  as  to  the  publication  of 
the  ordinances  of  the  city,  I  know  ol  no  restriction  in  the  statute  by 
which  it  would  be  unlawlul  tor  the  city  government  to  cause  such  pub- 
lications to  be  made  in  such  manner  as  the  city  council  should  deem  to 
be  expedient. 

Does,  then,  the  language  of  Sec.  100  of  the  mtmicipal  code  ex- 
pressly or  impliedly  limit  the  power  of  the  city  council  in  that  particular? 
It  requires  that  the  ordinances  shall  be  published  in  some  newspaper 
of  general  circulation  in  the  corporation.  But  it  does  not  expressly, 
nor  impliedly,  say  that  that  is  all  the  publication  that  shall  be  permitted 
or  procured.  Nor  is  there  any  such  limitation  of  power  expressed  or 
implied  in  Sec.  562  of  the  municipal  code.  That  section  requires  the 
publication  of  the  notice  of  all  improvements  to  be  contracted  for  in 
some  newspaper  ot  general  circulation,  and  in  two  if  there  are  so  many  in 
•the  corporation.  There  is  no  language  of  restriction  in  either  section. 
The  council  have  as  much  power  to  publish  as  it  would  have  had 
under  the  general  powers  in  Sec.  8,  if  there  had  been  no  provisions  like 
that  in  Sec.  100.  It  may  give  such  additional  publicity  to  an  ordinance 
as  it  may  deem  expedient,  and  it  may  employ  other  means  than  news- 
papers in  general  circulation,  if,  in  its  discretion,  such  other  means  are 
<t%emed  useful.  It  may  publish  in  a  newspaper  which  is  printed  in 
the  German  language;  but«the  publication  must  be  made  in  at  least 
one  paper  of  general  circulation  in  the  corporation. 

It  is  not  denied  in  the  petition  that  the  Cincinnati  Daily  Times  is 
a  newspaper  in  general  circulation.  It  is  denied,  however,  that  the 
Courier  is  such  a  newspaper.  In  the  view  which  I  take  ot  this  provision 
of  the  statute,  the  Times  being  admitted  to  be  a  newspaper  in  general  cir- 
culation, the  publication  in  that  paper  complies  with  the  requisition  of 
the  statute,  and  it  is  not  material  that  the  Courier  should  be  a  paper  in 
general  circulation;  and  the'allegation  that  it  is  not,  is  not  a  ground  for 
the  interterence  of  the  conrt  with  the  discretion  exercised  by  the  city 
council  in  this  particular.  The  general  allegation  that  such  publication 
is  useless  and  a  waste  of  money,  being  in  relation  to  a  matter  entirely 
within  the  discretion  ol  the  city  council,  and  not  in  violation  of  any 
law,  does  not  change  the  rule  We  adopt  at  all.  If  the  council  should 
proceed  to  make  a  contract  lor  an  improvement  without  publishing 
the  required  notice,  the  court  might  interfere,  as  there  would  be  a  viola- 
tion of  law,  and  the  act  would  be  ultra  vires. 

But  I  do  not  see  that  the  petition  makes  a  case  for  an  injunction. 

The  motion  for  an  injunction  must  be  overruled. 
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[Special  Term,  November,  1868.] 

Thk  FRANKI.IN  Insurance  Co.  v.  Cobb  &  Armel. 

1.  Where  insurance  was  upon  a  flat-boat,  loaded  with  hay,  in  the  Ohio  river,  on  its 

way  to  new  Orleans :  Held^  that  the  defendants  must  show  that,  at  the  com- 
mencement of  the  voyage  the  boat  was  reasonably  fit  (or  carrying  down  the 
Ohio  and  Mississippi  rivers  a  cargo  of  hay,  or  they  could  not  recover ;  and  if, 
during  the  voyage,  the  boat  became  unseaworthy,  by  a  peril  of  the  rivers,  and 
was  not  restored  to  a  seaworthy  condition  with  ordinary  care,  and  the  loss  was 
caused  in  whole  or  in  part  thereby,  the  insured  could  not  recover. 

2.  That  a  failure  to  comply  with  the  provisions  in  the  policy,  that,  in  case  of  loss 

or  misfortune,  "  the  insured  shall  use  all  reasonable  and  proper  means  for  the 
security,  preservation,  relief,  and  recovery  of  the  property  insured/'  does  not 
avoid  the  policy,  but  does  preclude  recovery  for  any  increase  of  the  loss,  caused 
by  such  failure  to  compW  with  the  stipulation  ;  and  the  other  stipulations,  that 
the  property  should  be  forwarded  to  its  destination,  and  that  it  should  not  be 
sold  except  by  order  of  court  or  public  sale,  are  to  receive  a  similar  construe- 
tion ;  and  if  the  insured  had  failed  to  comply  with  them,  it  was  incumbent  on 
them  to  show  that  the  loss  had  not  been  increased  thereby,  as  the  insurer 
was  not  liable  to  pay  more  than  would  have  been  required  to  indemnify  against 
the  loss,  if  these  stipulations  had  been  strictly  complied  with. 

W.  Y.  Gholson  and  W.*  S.  Scarborough,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendants. 

This  was  a  trial  before  Taft,  J.,  and  a  iury.  The  suit  was  brought 
for  balance  due  on  account  of  premiums.  The  defendants  set  up,  as  a 
counterclaim,  that  there  was  due  to  them  from  the  company  the  amount 
of  a  loss  on  a  flatboat  load  of  hay,  which  had  been  insured  by  the 
plaintiff,  and  which  had  been  damaged  by  being  sunk  in  the  river. 
Several  difficult  and  important  questions  arose  in  applying  the  policy 
to  the  facts  of  the  case,  involving  the  construction  of  several  clauses  in 
the  policy,  and  which  are  decided  in  the  charge  to  the  jury. 

Taft,  J. 

This  suit  was  brought  by  the  plaintiff,  the  Franklin  Insurance  Com- 
pany, to  recover  Jl,928.54,  an  amount  of  unpaid  premiums,  on  risks 
Insured  by  the  plaintiff  under  a  contract  policy,  together  with  interest. 

The  defendants,  admitting  the  claim  of  the  plaintitl,  assert,  by  way 
of  counterclaim,  a  claim  lor  an  unj)aid  loss  upon  a  fiat-boat  loaded  with 
hay ;  and  upon  this  counterclaim  the  contest  has  arisen,  and  the  evidence 
has  been  introduced.  It  you  find  that  the  defendants  are  entitled  to 
recover  on  their  counterclaim,  you  will  allow  interest  from  sixty  days 
alter  the  preliminary  proof  of  .loss  was  presented  to  the  company. 
That  the  preliminary  proof  has  been  made  is  not  denied,  and  no  ques- 
tion is  made  on  that  subject. 

The  first  question  you  are  to  consider  and  determine  from  the  evi- 
dence is,  whether  there  has  been  a  loss  or  misfortune  under  the  policy 
by  a  peril  of  the  river. 

If  you  are  satisfied  that  such  a  disaster  did  happen  to  the  property 
as  was  contemplated  by  the  policy,  then  you  are  to  consider  how  much, 
if  anything,  the  defendants,  who  are  the  insured  in  the  present  case, 
are  entitled  to  recover  therefor  under  their  counterclaim. 

50    Dis. 
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There  are  several  stipulations  or  conditions,  express  or  implied^ 
in  the  policy,  which  have  been  the  subject  of  discussion,  and  upon 
which  it  is  now  necessary  that  I  should  give  you  the  construction  that 
is  to  govern  you  in  your  deliberations.  Some  of  these  conditions  or 
stipulations  relate  the  risk  assumed,  and  if  not  complied  with,  defeat  all 
claim  under  the  policy. 

Such  is  the  implied  condition,  or  warranty,  that  the  boat  upon 
which  the  hay  was  shipped  was  at  the  commencement  ol  the  voyage 
seaworthy;  that  is,  fit  for  the  service  in  which  she  was  employed — able 
to  withstand  the  ordinary  perils  of  the  river.  She  is  not  required  to 
be  able  to  withstand  extraordinary  perils,  for  it  is  the  risk  of  those 
which  the  insurers  assume.  But  she  must  be  reasonably  fit  lor  carrying^ 
down  the  Ohio  and  Mississippi  rivers  a  cargo  of  hay.  If  she  was  not 
seaworthy  in  that  sense,  at  the  commencement  oi  the  voyage,  the  policy 
was  void.  The  policy  of  insurance  presupposes  a  boat  fit  for  the  serv- 
ice, and  it  such  were  not  its  character,  there  was  no  contract,  and  the 
policy  did  not  attach  at  all. 

It,  however,  the  vessel  was  seaworthy  when  the  voyage  com- 
menced, and  became  unseaworthy  by  a  peril  of  the  river  afterward,  and 
was  repaired  and  made  seaworthy  with  reasonable  and  ordinary  care 
and  diligence,  so  that  it  was  seaworthy  when  the  disaster  occurred, 
there  is  no  ground  of  defense  on  that  account;  or  it  she  became  unsea- 
worthy, and  there  was  no  opportunity  to  repafr  and  make  her  seaworthy 
before  the  disaster,  there  would  not  be  a  defense  on  that  ground,  though 
the  loss  were  caused  by  such  unseaworthiness:  and  if  she  was  seaworthy 
when  the  voyage  commenced,  and  became  unseaworthy  afterward,  and 
yet  said  unseaworthiness  did  not  cause  or  contribute  to  the  loss,  it 
would  be  no  defense. 

But  there  is  another  class  of  stipulations  which  relate  to  the  con- 
duct of  the  insured,  and  their  agents,  after  the  happening  of  a  disaster 
by  the  perils  of  the  river.  The  construction  of  these  stipulations  in  the 
policy  upon  which  the  counterclaim  of  the  defendants  is  founded,  is  a 
subject  of  controversy  in  the  present  case,  and  involves  questions  of 
serious  difficulty. 

Such  is  the  provision:  **That  in  case  ol  loss  or  misfortune  result- 
ing from  any  peril  insured  against,  it  shall  be  the  duty  of  the  parties 
insured,  their  factors,  servants,  and  assigns  to  use  all  reasonable  and 
proper  means  for  the  security,  preservation,  relief,  and  recovery  of  the 
property  insured.'* 

It  has  been  supposed,  in  view  of  the  force  that  has  been  given  to 
express  stipulations  in  policies  relating  to  the  risk,  that  this  stipulation 
also  should  be  considered  a  warranty,  which,  if  broken,  would  make 
void  the  policy  and  forfeit  all  right  ol  recovery  under  it.  But  under 
the  authority  of  the  Supreme  Court  of  Ohio,  as  expressed  in  the  case  of 
May  V.  Insurance  Co.,  20  Ohio  229,  as  well  as  of  decisions  of  the  courts 
of  other  states,  in  regard  to  the  same,  or  similar  provisions,  I  must  bold 
that  such  is  not  the  operation  of  this  stipulation.  This  clause  in  the 
policy  defines  the  duty  of  the  assured,  and  their  agents,  in  regard  to  the 
security,  preservation,  and  recovery  of  the  pfoperty  after  the  disaster; 
and  the  question  is  presented  to  you,  therefore,  whether  such  loss  or 
misfortune  happened,  and  whether,  after  it  dii  happen,  the  defendants, 
and  their  agents  in  charge  of  the  insured  property,  used  all  reasonable  and 
proper  means  for  the  security,  preservation,  relief,  and  recovery  of  the 
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property  insured.  This  is  a  question  addressed  to  your  sound  judg- 
ment, in  view  ot  all  the  circumstances  and  all  the  evidence.  Place 
yourselves  in  the  position  ot  the  insured,  and  their  agents  in  charge 
oi  the  property  at  the  time,  and  decide  whether  that  provision  has  been 
fairly  kept.  The  question  is  not  whether  the  best  plan  was  adopted 
to  save  the  property,  or  whether  all  was  done  that  might  possibly  have 
been  done  by  men  ot  greater  skill  and  more  determined  perseverance, 
but  whether  every  reasonable  and  proper  means  was  used.*' 

.  I  do  not  mean  that  any  faint  and  wavering  efforts  would  suffice  to 
relieve  the  defendants  from  responsibility  under  this  provision.  There 
must  be  a  use  ot  all  ''reasonable  and  proper  means,'*  by  which  I  under- 
stand such  means  as  ''a  prudent,  uninsured  owner'*  would  be  expected 
to  use  under  like  circumstances.  If  you  find  for  the  defendants  in  this 
point,  that  all  reasonable  and  proper  means  were  used  to  preserve  and 
recover  the  property,  then  the  defendants  will  be  entitled  to  recover,  on 
their  counterclaim,  the  amount  ot  their  loss,  unless  their  recovery  is 
prevented  or  limited  by  a  violation,  on  the  part  oi  the  delendant^,  of 
some  other  stipulation  in  the  policy.  But  it  the  insured  failed  to 
perform  their  duty  under  this  provision  in  the  policy,  then  any  loss 
that  has  been  caused  by  such  lailure  they  must  bear  themselves.  It,  by 
failing  to  perform  their  whole  duty  under  this  provision,  the  loss  has 
been  made  greater  than  it  would  have  been  with  a  full  performance  oi 
that  stipulation,  the  company  are  not  liable  lor  such  excess:  but  the 
policy  would  not  be  forfeited,  nor  would  the  insured  be  prevented  from 
recovering  the  actual  loss  by  the  perils  of  the  river,  independent  ot, 
and  not  including  the  increase  of  loss  caused  by  the  neglect  to  use  all 
reasonable  and  proper  means  to  recover  and  preserve  the  property.  As 
to  the  remaining  stipulations  in  the  policy,  relating  to  the  disposition 
of  the  property  after  the  disaster,  I  am  of  opinion  that  the  violation  of 
them  must  be  attended  with  consequences,  in  kind,  like  those  which 
attend  the  violation  ot  the  stipulation  I  have  been  considering.  The 
effect  of  a  failure  to  keep  that  stipulation  has  been  judicially  determined 
to  be  as  I  have  already  stated,  so  far  as  the  question  I  am  now  consid- 
ering is  concerned;  and  I  feel  bound  to  apply  a  similar  rule  to  the 
violation  of  the  stipulation,  that  in  case  ol  disaster  at  any  place  within 
the  United  States,  it  shall  be  the  duty  of  the  master,  or  agent  of  the 
assured,  to  forward  the  property  saved  or  recovered  to  the  port  of  des- 
tination without  unnecessary  delay.  So  that  if  the  disaster  happened, 
and  the  property  was  not  so  forwarded,  the  risk  of  loss  by  not  forward- 
ing it  rested  upon  the  insured,  and  if  any  loss  or  damage,  or  any 
increased  loss  or  damage,  resulted  from  the  non-fulfillment  of  the  stipu- 
lation ot  the  policy  in  that  particular,  the  defendants,  and  not  the 
insurers,  must  bear  it.  If,  on  the  other  hand,  the  evidence  shows  that 
no  damage  or  loss,  or  increase  of  damages  or  loss,  resulted  from  taking 
that  course,  ihen  the  amount  of  the  recovery  will  not  be  affected  by  it. 
The  stipulation,  *'lhat  the  property  insured  shall  not  be  sold, 
except  by  order  of  court,  at  any  other  place  than  at  the  port  ot  destina- 
tion, without  express  authority  from  the  insurers,  or  their  agents,'*  is 
subject  to  a  like  construction;  and  if  it  was  not  complied  with,  the  risk 
of  such  non-compliance  was  assumed  by  the  insured,  but  such  assump- 
tion did  not  operate  as  a  forfeiture  of  all  rights  to  recover  for  such  loss 
as  might  have  happened  from  the  perils  of  the  river.  So,  also,  the 
"proviso  that  the  articles  of  cargo  which  may  be  in  a  damaged  and 
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perishing  condition,  so  as  not  to  admit  of  delay,  may  be  sold  at  public 
sale,  at  the  nearest  convenient  market,  for  account  and  benefit  of  whom 
it  may  concern,'' furnishes  a  rule  by  which  the  amount  oi  damage 
could  be  ascertained;  and  if  the  insured  did  not  comply  with  that  pro- 
vision, they  assume  the  risk  ot  the  private  sale,  and  ol  proving  that  no 
loss  happened  thereby,  leaving  the  insurers  responsible  in  no  case 
beyond  the  amount  of  loss  which  could  have  happened  if  the  course 
prescribed  by  the  terms  of  the  policy  had  been  pursued. 

This  policy  also  contains  a  stipulation,  '*that  in  case  oi  partial  loss 
to  this  kind  of  property,  the  loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents  of  the  packages  so  dam- 
aged, so  far  as  is  practicable,  and  not  otherwise."  It  is  claimed  by  the 
plaintiff  that  this  was  a  case  of  partial  loss,  and  that  the  insured  failed 
to  ascertain  the  loss  in  the  present  case,  according  to  said  stipulation, 
but  did  sell  at  private  sale  the  entire  property;  and  it  is  claimed  that 
on  that  account  no  recovery  can  be  had  for  such  partial  loss. 

There  is  no  question  made  in  this  case  concerning  preliminary 
proof.  And  I  charge  you  that  it  it  was  practicable  to  have  separated 
and  sold  the  portion  of  the  hay  which  was  damaged,  from  the  undam- 
aged hay,  and  to  have  forwarded  the  undamaged  hay  to  New  Orleans, 
the  plaintifis  were  entitled,  under  this  policy,  to  have  had  it  so  done; 
and  the  company  is  not  to  be  made  liable  for  any  damages  or  increase 
of  damages  which  might  have  been  avoided  by  the  lorwarding  of  the 
undamaged  portion  ol  the  hay  to  the  port  of  destination.  The  theory 
upon  which  I  explain  these  clauses  is  that  they  are  inserted  in  the 
policy  to  protect  the  insurers  from  imposition  on  the  part  ol  the  insured, 
by  unnecessarily  giving  up  the  voyage  and  selling  out  at  a  disadvantage, 
and  thereby  increasing  the  loss  or  damage,  and  a  rule  is  agreed  upon, 
which,  if  lollowed,  will  leave  no  ground  oi  complaint  by  the  insurers, 
though  it  might  not  prove  in  every  instance  the  best;  but  the  insurers 
are  entitled  to  be  protected  from  any  and  all  loss  or  damage  beyond 
what  would  have  resulted  from  a  strict  compliance  with  these  stipula- 
tions. If  ttie  loss  has  been  made  greater  by  such  non-compliance,  lor 
such  excess  the  insurer  is  not  liable;  so  that  the  risk  of  deviating  from 
these  clauses  is  upon  the  insured,  but  they  do  not,  by  such  deviation, 
forfeit  their  right  to  recover  such  loss  as  they  have  actually  snstamed 
from  the  perils  of  the  river.  The  burden  of  proof,  however,  is  upon 
the  defendants  to  show  that  the  amount  of  loss  claimed  could  not  have 
been  avoided  by  a  strict  compliance  with. the  i^ipulations  in  this  policy. 

The  jury  returned  a  verdict  for  deiendants  for  $945. 


sosc:  JUDGMENT— ERROR— REVIVOR. 

BURDELL  V.  RbBDBR. 

1.  An  error  committed  in  the  rendition  of  a  judgment  cannot,  when  said  judgment 

has  become  dormant,  be  corrected  in  a  proceeding  of  revivor. 

2.  It  was  not  error  to  allow  the  foreclosure  of  a  mortgage,  together  with  a  personal 

judgment  on  the  note  secured  thereby  in  a  judgment  rendered  before  the  act 
of  February  19,  1864  (61  O.  L.  9),  authorizing  sucB  twofold  relief. 
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Taft,  J. 

This  is  a  suit  to  revive  a  dormant  judgment;  and  the  main  ques- 
tion is,  whether  an  error  committed  in  the  ren/ditioti  of  that  judgment 
can  be  corrected  in  this  proceeding. 

I  do  not  find  any  precedent  lor  retrying  the  merits  of  the  original 
case,  so  as  to  correct  errors  committed  in  the  original  judgment. 

It  is  claimed,  for  the  defendant,  that  in  the  original  judgment  there 
was  error  in  this,  that  the  suit  was  brought  to  foreclose  a  mortgage^, 
and  a  judgment  ^^as  rendered  to  foreclose  the  mortgage,  and  also  a 
personal  judgment  on  tHe  note,  and  this  was  before  the  act  of  1864  (61 
O.  L.  9)  [Sec.  5021,  Rev.  Stat.]  authorizing  such  twofold  relief.  1  do 
not  regard  this  as  error  under  the  law  as  it  stood  prior  to  1864. 

But  tne  note  on  which  this  original  suit  was  brought  was  dated 
October  26,  1850,  for  $5,000,  payable  in  ten  years,  with  interest  at  ten 
per  cent,  until  the  maturity  of  the  note,  according  to  interest  notes 
given.  The  ten  years  expired  October  26,  1860.  Now,  it  is  clear  ta 
my  mind  that  trom  that  time  no  more  than  six  per  cent,  per  annum 
was  recoverable.  But  the  judgment  was  rendered  for  the  principals 
with  ten  per  cent.,  and  the  judgment  itself  was  made  in  terms  to  draw 
ten  per  cent,  per  annum.  This  was  erroneous  in  my  opinion,  and  I 
should  be  glad  to  correct  the  error.  But  when  we  consider  the  object 
of  the  proceeding  to  revive  a  dormant  judgment,  it  appears  that  it  is- 
no  part  of  it  to  correct  errors  in  the  original,  but  to  determine  whethei 
there  has  arisen,  since  the  rendition  of  the  judgment,  any  cause  show- 
ing that  the  judgment  ought  not  to  be  enforced. 

The  revivor  of  a  judgment  seems  to  be  a  right  which  a  party  has, 
and  which  is  not  dependent  upon  the  discretion  of  the  court.  Other- 
wise we  might  make  the  revival  of  the  judgment  conditioned  upon  the 
change  ot  the  judgment  in  the  particular  in  which  it  was  erroneous. 

The  result  is,  that  the  judgment  will  have  to  be  revived  as  it  stands. 


AUTHORIZATION— STATUTE  OF  FRAUDS.         « esc. 

[Special  Term,  April,  1870.] 

*  W.  N.  FoRBis  v.  Lydia  Shattler. 

The  defendant  addressed  to  her  agents  the  following  note  : 

**  To  John  A.  Hunt  &  Co. :  You  are  hereby  notified  to  close  the  sale  ot  my  house 
and  lot,  on  the  north  side  of  Longworth  street,  between  Central  avenue  and 
John,  in  this  city,  for  the  price  of  $6,000.  $1,500  cash  down  and  the  balance  in 
equal  annual  payments,  with  interest  secured  by  mortgage;  taxes  to  be  paid 
by  buyer ;  possession  in  thirty  days. 

"Lydia  Shattler." 

To  which  note  the  plaintiff  added: 

"  I  agree  to  purchase  the  above  described  property  at  the  price  and  terms  of  pay- 
ment as  therein  stated,  provided  the  title  to  the  same  prove  good. 

"  W.  N.  FORBIS." 

"  Witness :    M.  Carpenter." 

Heldy  that  the  said  paper  was  an  authorization  to  Hunt  &  Co.  to  close  a  contract 
of  sale  previously  agreed  upon,  and  was  a  sufficient  memorandum  of  said  con- 
tract, within  the  statute  of  frauds,  to  bind  the  defendant. 

*  In  Jones  v.  Smith,  8  Dec.  Re.  370,  an  administrator  was  under  the  impression 
that  an  agreement,  made  through  his  agent,  was  conditional,  and,  therefore,  that  a 
contract  would  not  result  until  the  removal  of  conditions.  This  case  was  cited  in 
support  of  the  proposition  that  a  condition  imposed  in  a  proposal  or  an  acceptance 
must  be  real  and  not  apparent  in  order  to  avoid  the  transaction. 
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J.  L.  Bogardus,  for  plaintiff. 
P.  J.  Donham,  contra, 

Hagans,  J. 

This  was  an  action  tor  the  specific  performance  of  a  contract.  It 
appeared  on  the  trial  that  the  defendant^  in  September  last,  the  plaintift 
having  been  shown  through  the  premises  on  the  previous  day,  executed 
the  following,  with  a  view  to  their  purchase  by  the  plaintiff: 

**To  John  A.  Hunt  &  Co. :  You  are  hereby  notified  to  close  the  sale 
of  my  house  and  lot,  on  the  north  side  ot  Longworth  street,  between 
Central  avenue  and  John,  in  this  city,  for  the  price  of  $6,000.  $1,500 
cash  down,  and  the  balance  in  equal  annual  payments,  with  interest 
secured  by  mortgage;  taxes  to  be  paid  by  buyer;  possession  in  thirty 
days. 

**Lydia  Shattlkr." 

''I  agree  to  purchase  the  above  described  property  at  the  price  and 
terms  of  payment  as  therein  stated,  provided  the  title  to  the  same  prove 
good. 

**W.  N.  FORBIS.'* 

''Witness:  M.  Carpenter." 

Both  signatures  were  made  on  the  same  day.  The  plaintiff 
tendered  the  money  and  offered  to  comply  with  the  terms  of  the  con- 
tract, but  the  defendant  ret  used. 

The  principal  question  in  the  case  is,  whether  the  paper  above 
referred  to,  and  executed  by  both,  was  sufficient  evidence  of  a  contract 
within  the  statute  of  trauds,  so  as  to  authorize  a  decree  of  specific  per- 
formance. 

It  was  objected  that  this  paper,  signed  by  the  defendant,  was  not 
a  contract,  but  merely  an  authority  to  make  a  contract,  and,  as  such, 
was  clearly  designated  in  Sec.  4  [29  O.,  L.  218;  Sec.  4198.  Rev.  Stat.] 
of  the  statute  of  frauds;  that  Sec.  5  [Sec.  4199,  Rev.  Stat.]  ol  the  same 
statute  provided  for  the  contract  itself,  which  the  agent  might  make 
under  that  authority,  and  that  at  most  the  paper  was  but  a  proposition 
to  sell,  and  the  acceptance  by  Forbis  being  conditioned  upon  the  title 
turning  out  to  be  good  was,  therefore,  not  an  acceptance,  or,  if  so,  the 
proposition  was  one  which  the  delendant  might  withdraw  bel ore  the 
contingency  happened.  Some  oi  the  testimony  in  the  case  went  to  show 
that  the  defendant  repented  oi  her  bargain  the  day  alter  it  was  made, 
sufficient  to  bring  her  within  the  law,  if  the  legal  claim  was  made  good. 

The  court  holds  tl?at  the  paper  above  exhibited  was  not  a  proposi- 
tion, but  an  authorization  to  Hunt  &  Co.  to  close  a  contract  of  sale 
previously  agreed  upon.  The  contract  did  not  appear  to  have  been  in 
writing,  yet  this  paper  was  a  sufficient  memorandum  of  it,  within  the 
statute  ot  frauds  to  bind  the  defendant.  The  statute  of  frauds  is  merely 
a  statute  of  evidence,  and  the  signature  of  the  plaintifl  fixed  the  liability 
of  both  parties.  The  addition  of  the  words,  *'provided  the  title  to  the 
same  proves  good,'*  was  only  expressing  what  the  law  might  imply  in 
their  absence,  and  at  all  events,  gave  the  party  a  reasonable  time  in 
which  to  make  an  examination  of  the  records.  The  party  would  not 
be  bound  to  take  a  property  the  title  to  which  was  defective,  though 
he  had  made  no  express  provision  for  such  a  contingency.  The  paper 
was  to  be  held  a  part  of  the  contract. 
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In  any  view  of  the  writing,  it  appeared  to  be  sufficient,  both  upon 
principle  and  authority,  and  taken  in  connection  with  the  testimony, 
it  was  conclusive:  The  paper  showed  the  parties,  the  subject  matter, 
the  terms,  etc.,  and  left  nothing  open  to  future  negotiation  by  either 
party. 

Judgment  tor  plaintiff. 


BANKRUPTCY— ASSETS— FRAUD— LEVY.  «  c.s.o. 

[Special  Term,  April,  1870.] 

W.  Thomas  v.  D.  H.  Shaw. 

In  March,  1869,  defendant  was  discharged  in  bankruptcy  from  all  debts  existing  on 
September  17,  1868.  Subsequently,  defendant  received,  by  devise  from  his 
wife,  land,  upbn  which  the  plain ti£f,  a  judgment  creditor  of  the  bankrupt, 
levied  an  execution,  claiming  that  it  was  the  property  of  the  defendant  before 
the  bankruptcy,  and  had  been  fraudulently  conveyed  to  his  wife;  but  the 
defendant  moved  to  set  aside  the  levy :  Held,  that  prima  /acie,  the  plaintiff 
had  no  right,  and  the  motion  must  be  granted. 

J.  G.  &  H.  Douglas,  for  plaintiU. 
F.  *W.  Moore,  contra. 

Hagans  J. 

This  was  a  motion  to  set  .  aside  a  levy.  The  plaintiff  was  the 
owner  ot  a  judgment  obtained  against  the  defendant  in  October,  1866. 
In  March,  1869,  delendant  was  discharged  in  bankruptcy  from  all  debts 
existing  September  17,  1868.  Subsequently,  the  defendant's  wife 
devised  to  him  a  piece  of  property  in  this  county,  upon  which  plaintiff 
levied  an  execution  six  days  alter  defendant's  discharge  in  bankruptcy. 

The  plaintitl  averred  that  this  property  belonged  to  the  defendant 
at  the  time  the  debt  was  incurred;  that  it  was  fraudulently  transferred 
to  defendant's  wile,  and  -that  the  process  by  which  it  reached  the 
defendant  was  fraudulent  and  void,  and,^  therefore,  he  had  a  right  to 
subject  it  to  the  payment  of  his  debt.  The  defendant  claimed  the 
discharge  was  regular. 

The  court  held  the  issue  was  one  which  ought  not  to  be  tried  on 
a  motion.  The  plaintiff  was  prosecuting  his  claim  and  had  made  a  levy. 
Prima  facie,  the  defendant  was  entitled  to  have  the  motion  granted. 
Johnson  v.  Fitzhugh,  3  Barb.  Ch.  360;  Boyd  v.  Vanderkeny,  1  Barb. 
Ch.  273;  Alcott  v.  Avery,  1  Barb.  Ch.  347. 

To  entitle  the  plaintifi  to  prosecute  his  remedy,  it  was  not  sufGcient 
that  he  should  content  himself  with  a  levy  of  his  execution,  when  the 
judgment  had  been  satisfied,  lor  aught  that  appeared  of  record,  by  the 
discharge  in  bankruptcy. 

Motion  granted. 
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2  O.S.O.  ACCIDENT  INSURANCE— EVIDENCE. 

EWZABBTH  DaBBBRT  V.  ThE  TRAVELERS'  InS.  Co.  OF   HARTPO^D. 

In  an  action  for  a  loss  under  a  policy  against  death  by  accident,  a  statement  made 
by  deceased  to  his  physician,  upon  which  the  physician  forms  his  opinion,  and 
makes  a  prescription,  is  competent  evidence  to  prove  what  was  the  actual  cause 
of  his  illness  and  death,  although  the  symptoms  are  such  as  might  be  produced 
either  by  disease  or  by  the  accident.  • 

Hoadly  &  Johnson,  and  Archer,  for  plaintiff. 
E.  S.  Throop  and  D.  T.  Wright,  for  defendant. 

Tapt.  J. 

This  is  a  case  arising  upon  a  policy  insuring  against  injury  or 
death  Irom  accidental  means.  The  plaintiff's  husband,  on  whose  life 
the  policy  was  issued,  was  employed  in  a  foundry,  and  from  the  evi- 
dence it  appears  that,  on  or  about  the  tenth  or  eleventh  of  August,  18(>7, 
he  became  suddenly  sick  and  unable  to  work,  and  remained  so  until 
October  9,  following,  when  he  died. 

The  evidence  goes  further,  and  shows  that,  in  the  morning  of  the 
day  when  he  last  worked  in  the  foundry  he  was  apparently  well,  and 
that  at  night,  when  he  returned  home,  he  was  weak  and  unable  to  walk, 
as  usual,  to  his  house;  but,  contrary  to  his  custom,  rode  home  in  a  street 
car,  and  that  he  required  and  received  assistance  in  getting  to  the  car. 

It  appears,  further,  that  soon  aiter,  that  is,  within  two  or  three 
days  of  the  time,  he  called  on  his  doctor,  and  informed  him  that  he,  the 
deceased,  had  received  an  injury  to  his  back  and  side  by  a  fall,  and  was 
prescribed  lor  on  account  of  the  injury;  that  the  physician  found,  by 
examination,  that  his  back  and  side  appeared  to  be  very  sore  to  the 
touch,  and  painful;  that  the  physician  saw  him  several  times,  and 
found  him  growing  worse.  By  the  testimony  oi  the  plaintifl,  it  appears 
that  the  back  and  side  were  blue  and  black,  itidicating  to  the  eye  serious 
injury,  and  that  he  was  never  able  to  work  alter  coming  home  in  this 
apparently  injured  condition.  It  appears,  Irom  both  the  statements  of 
Mrs.  Dabbert,  the  plaintiff,  and  from  those  of  the  two  physicians  who 
attended  and  prescribed  for  him,  that  he  vomited  mucous  matter,  mixed 
with  blood  or  pus,  for  some  time  before  he  died.  The  opinion  of  the 
physician  who  first  saw  him,  founded  on  the  statements  of  the  deceased 
and  the  symptoms,  was  that  the  sickness  ot  Dabbert  was  caused  by  an 
injury,  although  he  would  not  have  been  able  irom  the  symptoms 
themselves,  without  any  explanation  from  the  patient,  to  have  deter- 
mined the  cause;  but  forming  his  opinion  upon  the  statements  oi  the 
deceased,  and  the  symptoms,  he  concluded  that  bis  sickness  was  caused 
by  a  violent  fall,  and  prescribed  lor  him  accordingly;  and  that  he 
believed  that  bis  death  resulted  from  an  injury. 

It  does  not  appear  that  any  person  was  present  to  witness  the  fall, 
and  it  is  claimed,  on  behalf  of  the  defendant,  that  the  declarations  of 
the  deceased  are  incompetent  altogether  as  evidence  of  the  cause  of  the 
sickness.  His  declarations  have  been  excluded,  except  those  made  to 
his  physician,  and  except  certain  declarations  made  to  his  wife,  the 
plaintiff,  and  called  out  by  the  defendant  on  cross-examination,  of 
which  I  shall  speak  hereafter. 
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The  statements  made  to  the  physician  were  admitted,  in  connection 
with  the  opinion  of  the  physician. 

But  it  is  claimed  lor  the  defendant,  that  although  the  declarations, 
made  by  the  deceased  as  to  the  cause  of  his  sickness  might  he  competent 
to  enable  the  physician  to  form  an  opinion  and  prescribe,  they  are  not 
competent,  as  evidence,  to  prove  what  was  the  actual  cause  of  his  illness 
and  death. 

It  was  held,  when  this  case  was  before  the  general  term  of  this 
court,  "that  the  physician's  opinion  was  competent  evidence,  though 
based  in  part  upon  the  statements  of  Mr.  Dabbert,  as  to  the  cause  of 
his  sickness.*'  It  was  not  deemed  expedient  to  go  further  in  the  case 
as  presented  in  general  term.  But  I  am  satisfied  that  there  is  a  tendency 
in  the  decisions  of  the  present  time  to  enlarge  the  range  of  testimony, 
especially  where  it  is  necessary  (o  avoid  a  lailure  of  justice.  A  more 
complete  failure  of  iustice  could  not  be  imagined  than  that  of  a  man 
holding  a  policy  of  insurance  against  accident,  and  meeting  with  an 
accident  when  alone,  which  injured  him  internally  £(nd  iatally,  and  yet 
causing  symptoms  such  as  might  be  produced  by  natural  disease,  if  his 
statements,  even  to  his  physician,  can  not  be  taken.  It  seems  to  me 
reasonable  to  hold  that  the  declarations  Of  the  deceased,  made  to  his 
physician,  who  prescribes  for  him,  and  on  which  the  opinion  ot  the 
physician  is  in  part  founded,  are  competent  evidence. 

These  declarations  could  undoubtedly  be  brought  out  on  the  cross- 
examination  ol  the  doctor  by  the  defendant.  It  is  not  reasonable  to 
take  the  opinion  ot  the  doctor,  and  shut  out  the  grounds  of  that  opinion. 
If  the  grounds  on  which  the  opinion  was  formed  would  add  weight  to 
it,  the  plaintifi  would  seem  to  be  as  much  entitled  to  them  in  chief,  as 
the  defendant  would  be  entitled  to  have  them  on  cross-examination,  if 
they  thouglft  they  would  detract  from  it.  This  is  the  view  of  the  sub- 
ject taken  by  the  supreme  judicial  court  ot  Massachusetts  in  the  recent 
case  of  Barber  v.  Merriam,  93  Mass.  (11  Allen)  324  (18H6). 

The  same  principle  is  laid   down  by  the  Supreme  Court  of  New 
York,  in  the  still  more  recent  case  o!  Fort  v.  Brown,  46  Barb.  366,  369 
(1866).     That  was  a  case  ol  assault  and  battery,  where  the  physician  of 
the    plaintiti  was  a  witness;  and  testified  that  "her   (the   plaintiff's) 
statements  governed  his  opinion.     That  he  could  not  state  that  they 
were  absolutely  true  from  any  evidence  of  her  arm  having  received  an 
injury,  because  there  was  none  to  be  seen;  but  that  it  was* internal  and 
deep,  and   taking  her  statement  that   there  was  an   injury,    he  could 
readily   believe  that   the   neuralgia   might   have   been   caused  by  it." 
Objections  to  this  and  several  similar  questions  and  answers,  bringing 
out  the  opinion  of  tbe  physician,  based  upon  the  plaintiff's  statements, 
and  to  the  statements  themselves,  were  all  overruled,  and  the  court,  in 
affirming  the  judgment,  remarked  that,  **the  witness  did  not  know,  or 
profess  to  know,  in  what  manner,  or  by  what  means  the  injury  happened 
to  the  plaintifi,  and,  therefore,  had  to  rely,  principally,  upon  her  state- 
ments on  that  subject.     It  was  for  the  jury  to  say  whether  those  state- 
ments were  true,  and  if  they  should  believe  them,  the  testimony  of  the 
physician  as  to  the  effect  would  be  applicable.     If   they  did  not  believe 
them,  they  would  dismiss  her  evidence  from  their  consideration. 

The  statements  of  the  history  of  his  case,  made  to  hfs  physician  by 
a  patient,  who  is  seeking  reliel  from  pain  and  severe  sickness,  are  entitled 
to   credit.     To  state  untruly   to  his  doctor  the  cause  of  his   sickness, 
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would  be  directly  against  his  most  vital  interest  in  saving  his  health  and 
life.  In  such  a  case,  the  absence  of  a  statement  by  the  patient  of  such 
a  cause  of  his  sickness  would  be  an  important  element  in  forming  the 
physician's  opinion.  For  if  a  patient  did  not  refer  to  such  an  accident 
as  the  cause  of  his  sickness,  the  doctor  would  necessarily  conclude  that 
the  symptoms  did  not  come  from  such  a  cause.  Hence  it  has  been  held 
in  Ohio  competent  to  prove  the  declarations  oi  a  victim  of  rape,  made 
soon  after  the  commission  of  the  crime,  as  a  proper  mode  of  corroborat- 
ing her  testimony,  though  it  is  not  taken  as  independent  substantive 
evidence  of  the  fact. 

The  evidence  in  the  case  satisfies  me  that  the  deceased  did  sufier 
an  injury  by  a  fall  about  August  10,  1867. 

He  said  so  to  his  doctor,  when  he  sought  relief  from  pain  and  sick- 
ness. It  is  not  possible  to  conceive,  that  he  was,  at  that  time,  contriv- 
ing to  defraud  the  insurance  company  ;by  dying  a  natural  death  under 
pretense  of  an  accident. 

Neither  the  deceased,  nor  his  wife,  the  plaintiff,  understood  well 
the  English  language  or  the  law.  When  the  proof  oi  loss  was  made 
after  his  death,  a  singular  mistake  in  regard  to  the  time  of  this  fall 
occurred,  well  calculated  to  cast  suspicion  over  the  subsequent  state- 
ment that  it  happened  some  two  months  later.  But  I  am  satisfied  from 
all  the  testimony  and  especially  from  the  statement  of  Dr.  Harpel,  who 
produced  his  book  in  which  he  entered  his  charges,  that  the  time  oi  the 
injury  by  the  fall  was  on  or  about  August  10,  some  sixty  days  before 
his  death. 


2  CSC.  USURY— CONSIDERATION— ESTOPPEL.  • 

Martha  L.  Dickson  v.  John  B.  Vail  et  al. 

1.  Under  the  tea  per  cent,  law,  A  gave  to  B  his  note  bearing  ten  per  cent,  interest 

secured  by  mortgage  on  real  estate.  A  goes  to  C  and  represents  himself  as  the 
agent  of  B,  the  owner  of  the  notes  and  mortgage  which  he  (A)  had  given  to 
secure  his  indebtedness  to  B,  and  desires  C  to  purchase  the  claim  or  to  procure 
a  purchaser.  On  the  assurance  trom  A  that  tlie  notes  were  founded  on  a  fall 
valuable  consideration,  C  procured  a  purchaser — D. 

2.  In  an  action  by  D  for  foreclosure  of  the  mortgage,  A  avers  that  he  negotiated 

the  loan  from  the  plaintiff  at  two  per  cent,  per  month,  and  gave  the  notes  and 
mortgage  which  had  been  made  by  him  to  B  without  consideration,  as  security: 
Held,  that  A,  and  all  who  are  in  privity  with  him,  are  estopped  from  pleading 
usury,  or  that  the  notes  and  mortgage  were  made  without  consideration. 

J.  G.  &  H  Douglas,  for  plaintiff. 
Collins  &  Herron.  for  defendant. 

Taft,  J. 

This  suit  is  brought  to  foreclose  a  mortgage,  made  by  defendant, 
John  B.  Vail,  to  Bates  &  Neil,  to  secure  the  payment  of  four  promissory 
notes  bearing  date  November  3,  1855.  for  the  aggregate  sum  ol  $1,134.10, 
with  interest  at  the  rate  ol  ten  per  cent,  per  annum  trom  date.  The 
note  remaining  unpaid,  and  for  the  non-payment  of  which  the  suit  is 
brought,  was  lor  $909,  payable  to  the  order  of  Bates  &  Neil  in  one  year 
from  the  date. 
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Ten  per  cent,  interest  was  lawful  when  these  notes  were  given, 
November  3,  1856,  and  no  interest  appears  to  have  been  paid  since  July, 

1857. 

The  plaintiflf  claims  to  recover  the  principal  of  this  note,  with  ten 
per  cent,  interest  from  July  1,  1867. 

The  defendants  set  up  usury  as  a  defense  to  all  over  and  above  six 
per  cent,  simple  interest  for  the  whole  time,  and  to  have  the  amounts 
pajd  as  interest  or  discount  in  the  first  two  years,  more  than  six  per  cent, 
on  the  amount  ol  ^loney  actually  advanced  by  the  plaintifi,  applied  to 
the  payment  of  the  principal. 

The  defendant  avers  that  John  B.  Vail,  the  maker  of  these  notes 
and  of  this  mortgage,  for  his  own  benetit,  negotiated  a  loan  of  $1,000 
from  the  plaintiff,  through  John  Blackburn,  her  brother,  as  her  agent, 
at  two  per  cent,  per  month,  and  gave  these  notes  and  this  mortgage, 
which  had  been  made  by  him,  to  Bates  &  Neil  without  consideration, 
as  security ;  that  the  transaction  was  a  mere  loan,  and  so  usurious. 

The  effect  of  the  defense  is  to  reduce  the  debt  to  a  simple  six  per 
cent,  claim,  though  the  notes  bear  ten  per  cent,  per  annum,  and  were 
made  when  ten  per  cent,  was  lawful.  Bunn  v.  Kinney,  15  Ohio  St.  40. 
The  plaintifi  alleges,  in  her  reply,  that  she  purchased  the  notes  and 
mortgage  from  Mason  Grosvenor,  who  had  purchased  the  same  from 
Bates  &  Neil;  that  she  purchased  them  at  such  a  price  as  to  realize  but 
ten  per  cent,  interest  on  her  investment ;  and  denies  taking  or  contract- 
ing to  take  two  per  cent,  per  month,  or  any  other  rate  above  ten  per 
cent,  per  annum;  and  she  testifies  to  the  same  effect  in  support  of  her 
replication. 

John  Blackburn,  Esq.i  testifies  that  John  B.  Vail  came  to  him  repre- 
senting himself  as  the  agent  of   Bates  &  Neil,  the  owners  of  this  mort- 
gage and  the  notes,  which  he  (  Vail)  had  given  to  secure  his  indebtedness 
to  them,  and  desired  the   witness  to  purchase  the  claim,  or  to  procure  a 
.purchaser.     That  after  a  good  deal  of  importunity  on  the  part  ol  Vail, 
and  on   the  assurance  that  the  notes  were  lounded  on  a  lull  valuable 
consideration,  received  by  him  from  Bates  &  Neil,  for  whom  he  was 
negotiating   a   sale  of  the  claim,  the   witness  undertook   to,  and    did 
examine  the  title,  and  did  apply  to  Mason  Grosvenor  to  purchase  it, 
recommending  it  as  secure  and   likely  to  be  paid  at  maturity.     After 
understanding  from  the  witness  Blackburn  the  character  of  the  paper, 
as  it  had  been  represented  by  defendant  Vail,  and  be:ng  assured  of  the 
soundness  of  the  title,  Grosvenor  took  the  notes    and    mortgage,   and 
paid  for  them.     There  was  some  controversy  as  to  the  amount  of  money 
he  did  pay.     But  Blackburn  testifies  that  he  thinks  he  paid  $1,100,  and 
tbat  he  (B)  retained  $40  or  $50  to  compensate  him  for  examining  the 
title   and   negotiating    the  note,  paying  over  to  the  defendant  $1,060. 
Vail  thinks  he  received  but  $1,000.     As  to  the  fee  retained  by  Black- 
burn, that  would  not  be  considered  as  received  by  Grosvenor,  in  order  to 
make  usury.     That  afterward,  Grosvenor  became  dissatisfied  with  the 
investment,  and  complained  to  Blackburn  that  the  paper  was  not  going 
to    be  paid,  and  that  the  parties  were  not  good.     Blackburn,  annoyed 
at    this,  applied   to  the  plaintiff,  his  sister,  to  take  it  off  the  hands  of 
Orosvenor,  which  she  did,  on  such  terms  as  to  secure  to  herself  ten  per 
<^etit.  interest. 

John  B.  Vail  has  transferred  the  land  subject  to  the  mortgage  to 
liis    brother  Benjamin  Vail,  who  is  also  a  defendant,  and  also  sets  up 
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usury.  The  plaintiQ  claims  that  Benjamin,  the  grantee  oi  the  land, 
cannot  set  up  usury ^  in  the  mortgage  to  which  it  was  subject.  Benjamin 
states,  in  his  answer,  that  he  purchased  the  land  subject  to  payment  of 
what  was  due  on  the  mortgage.  The  deed  to  Benjamin  is  not  in  evidence, 
and  we  have  to  regard  it  as  it  is  described  by  him,  and  that  description 
does  not,  in  my  judgment,  bring  the  case  within  the  rule  laid  down  in 
Union  Bank  v.  Bell,  14  Ohio  St.  200,  '*that  an  assignee  of  the  equity 
of  redemption  eo  nomine^  can  not  set  up  usury  in  the  mortgage. "  If 
the  transfer  to  Benjamin,  of  the  equity  of  redemption,  had  been  in  terms 
subject  to  the  mortgage,  showing  its  amount,  Benjamin  might  not  have 
been  able  to  reduce  the  mortgage  by  setting  up  usury.  Union  Bank  v. 
Bell,  supra;  Shulelt  v.  Shuielt,  9  Pai.  Ch.  137,  145.  I  think,  therefore, 
that  Benjamin  Vail  is  not  precluded  Irom  resorting  to  the  defense  of 
usury  by  the  fact  that  he  is  a  grantee  of  the  fee  simple,  subject  to  the 
payment  of  ''the  amount  due  on  the  mortgage." 

For  the  plaintill  it  is  claimed,  that  whatever  may  have  been  the 
nature  of  the  transactions  between  the  defendant  and  Grosvenor,  when 
the  plaintiff  purchased  the  notes  from  Grosvenor,  they  passed  to  her 
clear  of  the  usury,  it  usury  there  were.  The  paper  was  in  the  market, 
not  due,  and  being  negotiable,  passed  clear  of  all  equities  or  defenses 
ot  the  maker.     And  this,  I  think,  is  correct. 

But,  not  denying  this,  the  counsel  for  the  defense  say,  that  the 
object  of  this  suit  is,  not  a  judgment  on  the  notes,  but  to  subject  the 
land  to  the  payment  of  the  mortgage;  and  that  though  the  notes,  being 
negotiable,  have  passed  to  the  plaintitl  clear  of  usury,   the  mortgage, 
which  is  not  negotiable,  but  a  chose  in  action,  passes  only  subject  to  all 
equities  between  the  previous  parties,  and,  consequently,  subject  to  tbe 
defense  of  usury,  in  the  same  manner  and  to  the  same  extent  as  it  would 
have  been  subject  to  that  delense  in  the  hands  of  Grosvenor,  from 
whom  she  received  it.     And  this  doctrine  has  been  established  in  this 
state  by  the  case  of  Baily  v.  Smith,  14  Ohio  St.  39t),  where  it  was  so 
decided,  not,  however,  without  some  surprise  to  a  part,  at  least,  ot  the 
legal  profession.     If,  then,  there  was  usury  in  the  transaction  between 
Vail,  or  Bates  &  Neil,  and  Grosvenor,  Mrs.  Dickson  does  not  escape  its 
effect  upon  the  mortgage  by  having  purchased  the  notes  and  holding 
them  free  Irom  usury. 

But,  from  the  testimony,  I  am  bound  to  believe,  and  do  find,  that 
John  B.  Vail,  the  maker  oi  this  mortgage,  did  tepresent  to  John  Black- 
burn, when  he  came  v;ith  this  mortgage  for  sale,  that  it  had  been  made 
by  himself,  for  value,  in  a  business  way  and  belonged  to  Bates  &  Neil, 
and  that  he,  Vail,  was  acting  lor  Bates  &  Neil  in  disposing  ol  it.  If 
these  representations  had  been  true  the  mortgage  could  have  been  sold 
at  a  discount  greater  than  legal  interest  without  incurring  the  penalty  of 
usury.  It  would  have  been  a  lawful  transaction,  and  the  mortgage 
would  have  passed  to  Grosvenor  free  from  taint,  and  would  have  passed 
on  to  the  plaintiff  also  untainted.  In  considering  the  question,  whether 
John  B.  Vail  was  estopped  by  these  representations  to  set  up  usury,  it  is 
not  material  whether  the  first  transaction  was  between  Vail  and 
Grosvenor,  as  stated  by  Blackburn,  or  between  Vail  and  Mrs.  Dickson, 
as  stated  by  Vail. 

I  think,  that  having  stated  to  Mr.  Blackburn  that  the  mortgage 
was  given  to  secure  a  debt  from  him  to  Bates  &  Neil,  and  that  he  was 
disposing  of  it  for  them;  and   Mr.    Blackburn,    whether   representing 
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Grosvenor  or  Mrs.  Dickson,  having  acted  on  these  representations,  John 
B.  Vail  can  not  now  be  permitted  to  say  that  that  transaction  was 
nsarious  because  his  representations  were  false. 

I  do  not  see  any  good  reason  why  the  doctrine  of  esioppei  in  pats 
should  not  apply  to  the  maker  or  indorser  ot  a  note,  or  the  maker  of  a 
mortgage,  to  hold  him  to  his  representations,  when  he  attempts  to  plead 
usury,  as  well  as  to  other  persons  who  seek,  by  misrepresentations,  to 
take  advantage  ol  their  own  wrong.  These  representations  are  distinctly 
proved  by  Mr.  Blackburn,  and  they  are  not^  denied  even  by  Vail  himself, 
while  the  written  transfer  of  the  mortgage  to  Mason  Grosvenor,  by 
Bates  &  Neil,  with  Vaii  as  an  attesting  witness,  confirms  the  statements 
of  Mr.  Blackburn,  and  directly  contradicts  the  statement  oi  Vail,  that  he 
knew  nothing  of  Grosvenor  and  had  nothing  to  do  with  him. 

That  these  representations  of  John  B.  Vail  estop  him  from  setting 
up  usury  in  that  mortgage  I  think  is  sound  in  principle  and  is  sustained 
by  the  authorities,  if  he  had  told  Blackburn  that  this  mortgage  was 
made  without  consideration,  for  the  purpose  of  raising  money,  as  he 
now  claims  it  to  have  been,  it  is  not  at  all  probable  that  he  would  have 
got  the  money. 

That  the  doctrine  of  estoppel  in  pais  applies  to  such  cases  ol  usury 
is  held  in  Holmes  v.  Williams,  10  Pai.  Ch.  326;  Dezell  v.  O'Dell,  3 
Hill  215,  221;  Robinson  v.  Richardson,  2  Bosw.  248;  Chamberlain  v. 
Townsend,  2t)  Barb.  611;  Powell  v.  Jones,  44  Barb.  521.  And  the 
doctrine  is  iuUy  established,  beyond  further  question,  iu  New  York,  in 
the  recent  case  of  Mason  v.  Lord,  40  N.  Y.  (476)  where  the  whole  sub- 
Cect  is  reviewed  and  the  rule  definitely  settled.  The  same  rule  has  beeii 
laid  down  in  Connecticut.  Roe  v.  Jerome,  18  Conn.  138.  And  I  think 
the  same  doctrine  has  been  incidentally  recognized  in  our  own  Supreme 
Court,  in  the  very  case  ol  Baily  v.  Smith,  14  Ohio  St.  396,  which  decides 
that  a  mortgage  is  not  negotiable.  The  court  say,  pages  406,  407:  **In  New 
York  the  attempt  has  been  frequently  made'  to  confirm  the  principle, 
''that  the  purchaser  must  abide  by  the  case  oi  the  seller'  to  the  original 
debtor,  allowing  him  to  make  the  same  defense  against  the  assignees 
that  he  could  against  the  assignor,  but  protecting  the  assignee  without 
notice  irom  what  have  been  denominated  latent  equities,  or  interests  in 
their  persons  not  in  the  apparent  claim  ol  title;  and  this,  for  the  very 
reason  that  one  proposing  to  purchase  such  an  instrument  might  inquire 
of  the  debtor  whether  he  pretended  to  any  deiense,  And  make  his 
answer  estop  him  from  afterward  asserting  any;  but  that  no  amount  of 
diligence  would  enable  him  to  protect  himself  from  such  latent  equities." 

The  court  do,  in  this  passage,  distinctly  recognize  the  idea  that  it 
tlie  debtor  represents  to  the  purchaser  that  he  has  no  deiense  he  will 
be  stopped  to  assert  any  afterward.  This  case  seems  to  me  to  fall  very 
clearly  within  the  ordinary  principles  oi  an  estoppel  tn  pais.  It  has 
a.11  the  elements  otsuch  an  estoppel. 

I  hold,  therelore,  that  John  B.  Vail  can  not  be  permitted  to  make 
tlie  defense  ot  usury,  which  he  has  attempted  to  make  by  his  answer. 

As  to  Benjamin,  to  whom  the  land  had  been  conveyed,  he  must 
*  ^abide  by  the  case  of  his  vendor,'*  and  can  not  be  allowed  to  set  up 
tliis  defense  if  his  grantor  was  estopped  to  do  so.  It  is  not  material  to 
consider,  whether  be  hold  the  property  by  absolute  deed  from  John  B., 
he  would  seem  to  say  in  his  answer,  or  as  security  for  an  indebtedness 


798  OmO  DSCISION& 


Superior  Court  of  Clndimati. 


trom  John,  most  of  which  had  been  paid,  as  John  declares  in  his  answer. 
He  comes  in  aiter  John,  and  must  abide  by  his  title. 

Estoppels  bind  assignees  and  heirs,  and  all  who  are  in  privity  with 
the  party  estopped. 

My  conclusions  is,  that  the  plaintitl  is  entitled  to  her  decree  of 
foreclosure  and  sale,  for  the  full  amount  of  $909  with  interest,  accoraing^ 
to  the  terms  of  the  note,  at  ten  per  cent,  from  July  It),  1857. 


2  CSC.  piRE  INSURANCE— POLICY— AVOIDANCE. 

[General  Term,  January,  1872.] 

Charles  E.  Matthews  et  al.  v.  Queen  City  Ins.  Co. 

1.  Where  a  policy  of  insurance  was  issued  to  several  persons,  who  were  the  owners 

of  a  building  occupied  as  a  planing  and  saw  mill,  and  the  stock  and  machinery 
under  the  name  of  Marshall  &  Co.,  but  it  afterward  appeared  that  the  owners 
were  not  doing  business  under  that  name,  and  the  insurer  being  informed  of 
the  mistake,  indorsed  upon  the  policy  the  words,  "  loss,  if  any,  payable  to 
Charles  E.  Matthews  and  John  Marshall :  "  Heldy  that  on  the  happening  of  a 
loss,  Charles  E.  Matthews  and  John  Marshall  may  maintain  the  action  lor  the 
benefit  of  the  said  owners  of  the  property  insured. 

2.  Where,  in  a  policy,  certain  trades  are  enumerated  as  "specially  hazardous,"  and 

the  policy  stipulates  that  if  the  building,  or  any  part  thereof,  should  thereafter 
be  appropriated  to  any  use  or  business  denominated  '*  hazardous,  extra  hazard- 
ous, or  specially  hazardous,*'  in  the  conditions  enumerated  in  the  policy  *  * 
unless  agreed  to  by  the  insurer  and  indorsed  on  the  policy,  the  policy  shall 
cease  and  be  of  no  e£fect :  Held^  that  the  use  of  a  part  of  the  building  for 
another  of  the  trades  enumerated  as  specially  hazardous  in  the  policy,  with- 
out the  assent  of  the  insurer,  avoided  the  policy,  whether  it  increased  the  risk 
or  not. 

This  case  was  reserved  to  general  term  on  a  motion  tor  a  new  trial. 
The  suit  was  upon  a  policy  of  insurance.  The  loss  happened  on  April 
8,  1868. 

The  policy  was  to  **insure  Marshall  &  Co.,  in  (2,500,  lor  one  year, 
against  loss  or  damage  by  tire,  on  their  two-story  brick  building,  with 
plastic  slate  roof,  standing  detached,  occupied  by  the  assured  as  a  plan- 
ing and  saw  mill,  situated  on  Covington  avenue,  west  of  Russell  street, 
in  Covington,  Ky.;  also,  in  $1,200  on  their  stock,  engine,  boiler,  belting, 
shafting,  tools,  machinery,  and  fixtures  contained  in  said  building.  A 
water-tank  to  be  kept  filled  with  water,  and  a  watchman  on  the  premises. 
Privilege  ol  other  insurance.  Loss,  it  any,  payable  to  Charles  E. 
Matthews  and  John  Marshall.** 

Matthews,  Ramsey  &  Matthews,  for  plaintiffs. 

P.  Mallon  and  Hoadly  &  Johnson,  for  delendant. 

Miner,  J. 

Three  grounds  are  urged  by  the  defendant  tor  a  new  trial: 

1.  That  the  plaintiffs  had  no  insurable  interest. 

2.  That  after  the  policy  was  issued,  insuring  the  plaintifls  on  a 
building  "occupied  as  a  planing  and  saw  mill,*'  they  leased  a  part  of  the 
premises  to  be  used  as  a  carpenter  shop,  a  specially  hazardous  business, 
without  permission. 

3.  That  the  warranty  that  a  watchman  was  kept  on  the  premises 
was  broken ;  and  that  the  judge,  in  his  charge,  did  not  give  the  defend- 
ant the  benefit  of  it. 
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This  case  was  argued  in  this  court  some  time  since,  belore  Judges 
Storer»  Taft,  and  Elagans,  and  upon  much  consideration,  as  we  are 
advised,  a  majority  of  the  court,  as  then  constituted,  were  ot  opinion 
that  a  new  trial  should  be  granted  lor  errors  of  law  in  the  charge  of 
the  judge  before  whom  the  case  was  tried  m  special  session;  and  an 
opinion  to  that  ettect  was  prepared  by  Judge  Tait.  That  opinion  we 
have  seen  and  examinecK  and  as  we  have,  upon  consideration  and  an 
examination  of  the  authorities  cited  by  counsel,  arrived  at  the  same 
conclusions,  in  respect  to  the  first  two  propositions  considered  in  said 
opinion,  we  adopt  and  present  so  much  ot  it  as  our  decision.  Judge 
Taft  says: 

**As  to  the  first  point,  there  does  appear  to  be  a  good  deal  of  loose- 
ness in  the  statement  of  the  title  of  the  property.  But  we  are  satisfied 
that  the  parties  had  an  insurable  interest,  either  in  their  own  right,  or 
as  trustees  lor  others,  oi  which  the  defendants  were  aware;  and  the  loss 
being  made  payable  to  the  plaintitls,  we  do  not  find  it  necessary  to  stop 
the  suit  lor  want  ot  insurable  interest. 

*  'There  does  not  appear  to  have  been  any  fraud  or  concealment  in 
regard  to  the  title,  or  misrepresentation,  and  if  there  was  a  mistake,  it 
was  made  by  the  agent  ot  the  company.  To  sustain  the  delense  on  this 
ground,  would  be  yielding  to  a  mere  technicality,  which  we  do  not 
feel  bound  to  do,  under  the  circumstances  proven  in  this  case. 

**As  to  the  second  defense,  the  judge  at  special  term  charged  the 
jury,  that  the  use  and  occupation  of  a  part  of  the  premises,  by  the  con- 
sent of  the  insured,  as  a  carpenter's  shop,  with  the  use  ot  the  power 
lurnished  by  plaintiffs'  engine,  does  not  atlect  the  right  of  the  plaintifis 
to  recover,  unless  by  such  use  and  occupation  the  risk  taken  by  the 
insurer  was  thereby  increased. 

**This  defense  presents  a  difficulty,  upon  which  different  courts  have 
held  different  opinions. 

**By  the  classification  of  hazards  appended  to  the  policy,  planing 
mills,  saw  mills,  and  carpenter  shops,  respectively,  tall  under  the 
denomination  of  risks  known  as  'specially  hazardous,^ 

"It  was  agreed  in  the  policy,  'that  incase  the  building  or  any 
part  thereof,  should  thereafter  be  appropriated,  applied,  or  used,  to  or 
for,  the  purpose  ol  carrying  on,  or  exercising  therein,  any  trade,  busi- 
ness, or  avocation  named,  or  any  business  whatever  in  any  of  the 
articles  denominated  hazardous^  exlra  hazardauSy  or  specially  hazardous^ 
in  the  conditions  annexed  to  this  policy,  named,*  'unless  herein  other- 
-^^ise  specially  provided  ior,  or  hereafter  agreed  to  by  said  company,  and 
indorsed  upon  this  policy,  then,  and  from  thencetorth,  so  long  as  the 
same  shall  be  so  appropriated,  applied,  or  used,  these  presents  shall 
oease,  and  be  ol  no  force  or  e  fleet.  * 

'*The  planing  and  saw  mill,  which  were  expressly  insured  by  the 
policy,  falling  within  the  same  class  ot  hazards  with  the  carpenter  shop, 
tor  which  the  second  story  of  the  building  was  leased  and  used,  without 
permission,  the  question  is,  whether  such  use  was  a  violation  ni  the 
<;onditions.  A  condition  in  the  policy  must  be  Jcept.  The  natural  con- 
struction of  the  conditions  requires,  that  these  special  hazards  should, 
iji  many  cases,  be  specially  provided  for  in  the  body  of  the  policy,  or 
indorsed  thereon,  and  the  fact  that  the  policy  was  made  to  cover  one 
^cially  hazardous  trade,  would  not  relieve  the  insured  Irom  the  ne- 
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cessity  ot  havin>2:  a  special  agreement  indorsed  of  the  privilege  of  usiog 
any  part  ol  the  premises  for  another  specially  hazardous  purpose. 

'*Such  was  the  ruling  of  the  supreme  judicial  court  of  Massachusetts, 
in  the  case  of  Lee  v.  Insurance  Co.,"  69  Mass.  (8  Gray)  583,  592,  594, 
where  the  point  involved  in  this  case  was  decided  in  favor  of  the 
ihsurer;  the  court  holding,  upon  a  condition  precisely  like  that  in  this 
policy,  'that  the  use  of  part  of  the  premises  for  a  trade  or  business, 
specified  in  the  memorandum  of  special  rates,  and  not  mentioned  in 
the  policy,  nor  indorsed  thereon,  avoided  the  policy,  although  the^trades 
disclosed  in  the  policy  were  also  special  hazards,  and  thai  parol  evidence 
was  inadmissible  to  show  that  the  use,  not  disclosed,  did  not  increase 
the  risk.*' 

**The  insurance  in  that  case  was  upon  'a  chair  shop,  tub  and  pail 
factory,  saw  mill  and  store-houses,  and  blacksmith  shop,'  and  the  item 
not  mentioned  in  the  policy,  was  'a  grist  mill.'  But  they  all  tell  under 
the  same  classiiication  ol  risks  in  the  policy.  The  court  in  that  case 
say,  Bigelow,  J. :  'It  is  conceded  that  the  premises  insured,  in  addition 
to  the  purposes  specified  in  the  policy,  were,  at  the  time  of  the  fire, 
appropriated  to  carrying  on  a  grist  mill.  This  was  a  distinct  use  ot  one 
of  the  buildings  insured,  not  assented  to  by  the  delendants,  lor  an 
occupation  included  in  the  classes  of  hazards,  annexed  to  the  policy, 
as  a  'special  hazard.'  It  was,  therefore,  a  violation  of  the  express 
stipulation  in  the  policy,  and  by  its  terms  avoids  the  contract.  Nor 
does  it  at  all  a Qect  the  result,  that  this  additional  unauthorized  use  of 
the  premises  was  for  a  purpose  comprehended  within  the  same  class  of 
hazards  as  that  which  was  specified  in  the  policy,  and  originally 
covered  by  the  insurance.  The  manifest  purpose  of  this  stipulation  was 
to  prevent  any  use  oi  the  premises  ior  an  occupation  or  business 
included  in  any  of  the  classes  of  risks  denominated  hazardous,  extra 
hazardous,  or  special,  without  the  express  sanction  of  the  company  in 
writing.  It  was  not  intended  to  limit  the  assured,  in  the  use  oi  his 
property,  to  the  same  class  of  risks  as  those  specified  in  the  policy,  and 
to  allow  him  to  change  the  mode  of  its  occupation,  or  appropriate  the 
premises  to  additional  uses  of  the  same  grade  of  hazards,  at  his  pleasure. 
Such  is  not  the  import  of  the  language  of  the  policy,  nor  would  such  a 
construction  ot  it  be  just  or  reasonable.  To  prevent  the  accumulation 
of  hazardous  occupations  in  the  same  premises,  without  their  assent, 
was  the  object  which  the  defendants  sought  to  accomplish  by  this  agree- 
ment. Each  distinct  use  of  the  building  insured,  lor  a  purpose,  or  bus- 
iness, of  a  hazardous  nature,  might,  in  the  opinion  oi  the  insurers, 
increase  the  risk  by  fire.* 

*'Our  own  court,  in  the  case  of  the  Merchants  &  Manufacturers 
Ins.  Co.  V.  Insurance  Co.,  12  Re.  90  (1  Han.  181),  has  acted  upon  the 
same  principle. 

"The  insurance  in  that  case  was  upon  a  steam  flouring  mill.  A  kiln- 
drying  corn-meal  apparatus  was  introduced  into  the  premises.  Among 
the  trades  denominated  hazardous  in  the  conditions  oi  the  insurance 
were,  'grist  mills  and  other  mills,  manufactories,  or  mechanical  opera- 
tions requiring  fire  heat.'  Judge  Gholson  says,  p.  93,  in  delivering  his 
opinion  in  this  case:  'The  list  of  hazardous  trades  mentioned  in  the 
second  of  the  conditions  annexed  to  the  policy,  embraces  nearly  eveiy 
description  ot  manufactories,  and  pjrobably  all  in  which  steam  power  is 
used.'     There  is  no  doubt  that  the  steam  flouring  mill  fell  within  that 
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class  of  risks,  as  well.as  the  kiln-drying  corn-meal  apparatus,  lor  which 
latter  there  was  no  express  provision  ii^  the  policy.  And  yet,  it  was 
held,  that  unless  the  kiln-drying  corn-meal  apparatus  was  covered  as 
a  usual  part,  or  incident,  of  a  steam  flouring  mill,  it  avoided  the  policy. 

**0n  this  point  the  superior  court  of  Cincinnati  agreed  with  the 
Supreme  Court  of  Ohio,  ih  its  opinion,  reversing  the  judgment  of  this 
court  in  the  same  case,  both  courts  holding  that,  if  the  kiln-drying 
apparatus  was  not  a  usual  part  or  incident  of  a  steam  flouring  mill,  it 
would  avoid  the  policy,  though  both  belong  to  the  same  class  ol  risks. 
Washington  Mut.  Ins.  Co.  v.  Insurance  Co.,  5  Ohio  St.  450. 

*'See  also  opinion  of  Judge  Storer  in  general  term.  Merchants'  & 
Manufactnreres.  Mut.  Ins.  Co.  v.  Insurance  Co.,  12  Re.  209  (1  Han. 
408,  423,426,  429,  431). 

**On  page  217,  Judge  Storer  particularly  notices  the  fact  that,  *The 
risk  taken  by  the  delendants  was  included  in  the  very  conditions  set 
forth  in  the  plea.  It  was  of  the  class  denominated  hazardous,  and  it 
does  not  appear  that  the  addition  of  the  kiln-drying  mill  rendered  the 
risk  more  hazardous  or  could  have  increased  the  premium.'  And  yet 
the  opinion  proceeds,  throughout,  upon  the  hypothesis,  that  whether 
the  kiln-drying  mill  rendered  the  risk  more  hazardous  or  not,  it  was 
fatal  to  the  pi  lintifls,  unless  it  could  be  sho^n  to  be  a  usual  *part  of  or 
incident  to*  a  steam  flouring  mill.  And  the  evidence  otlered  by  the 
defendants  to  show  that  the  risk  was  increased  by  the  kiln-drying 
apparatus  was  excluded,  and  the  ruling  of  the  judge  at  the  trial  exclud- 
ing it  was  sustained  by  this  court  in  general  term.  But  the  Supreme 
Court  in  its  opinion,  when  the  case  was  decided  in  that  court  on  error, 
was  particularly  careful  not  to  leave  tne  question  in  doubt,  by  reciting 
the  conditions  and  classiflcations  of  hazards,  and  then  holding,  'That 
il  the  use  of  a  corn-meal  mill,  in  connection  with  the  kiln  for  drying 
corn  or  meal,  was  not  a  known  or  usual  incident^  or  an  appropriate  part 
ot  the  ordinary  business  oi  a  steam  flouring  mill,  the  introduction  of 
such  a  business  into  this  flouring  mill  was  a  breach  in  the  condition  in 
the  policy,  and  rendered  it  inoperative.' 

**In  view  ol  these  decisions  of  our  own  courts,  we  do  not  feel  at 
liberty  to  adopt  the  reasoning  oi  the  court  oi  appeals  of  New  York,  in 
the  case  of  Smith  v.  Insurance  Co  ,  32  N.  Y.  399. 

''Admitting  that  conditions  in  a  policy  are  to  be  literally  complied 
with,  the  court,  in  that  case,  went  beyond  any  previous  case  in  con- 
struing them  against  the  insurer,  lor  whose  benefit  they  were  inserted. 
Relerring  to  the  doctrine  that  the  term  'occupied/  for  any  reasonable 
purpose  in  the  description  of  the  subject  ol  insurance,  does  not  amount 
to  a  warranty  that  the  premises  shall  continue  to  be  so  occupied,  which 
doctrine  had  before  been  regarded  as  applying  to  non-hazardous  property, 
the  court  in  that  case  applied  it  to  a  case  where  a  hazardous  trade  was 
introduced  into  the  premises,  provided  there  was  no  additional  increase 
of  risk;  and  apparently  not  regarding  the  expressions  of  the  policy, 
that  if  any  such  trade  should  be  introduced  without  the  written  sanction 
of  the  insurer,  the  policy  should  be  suspended  while  the  premises  were 
so  used.  It  may  be  that  companies  ought  not  to  be  permitted  to  insert 
such  a  condition  in  the  policy.  It  is  difficult,  however,  to  find  any 
other  construction  of  the  terms  used  than  that,  whenever  a  hazardous 
trade  is  permitted  in  the  insured  premises,  it  shall  be  with  the  knowl- 
edge and  consent  ot  the  company,  or  the  company  shall  not  be  bound 
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for  the  risk  while  the  premises  are  so  used.  If  the  risk  was  not  actually 
increased  by  the  carpenter  sh«p,  the  condition  seems  to  work  a  hardship 
upon  the  insured,  who  has  paid  his  premium,  and  lost  his  property, 
without  having  increased  the  risk.  The  principal  ground  ol  complaint, 
on  the  part  ot  insurers,  in  regard  to  the  tendency  to  construe  awa\  their 
conditions,  is  that  it  leaves  the  questions  arising  upon  them  more  in  the 
discretion  oi  juries  than  insurance  companies  naturally  desire." 

We  hold,  as  did  the  majority  oi  the  court  as  constituted  when  the 
loregoing  opinion  was  made,  that  the  judge  at  special  term  erred  in  his 
instructions  upon  this  point;  and  upon  this  ground  we  award  anew 
trial. 

We  have  not  very  fully  considered  the  la.st  error,  which,  it  is 
claimed,  the  judge  at  special  term  committtd  in  his  ruling  upon  the 
warranty  in  the  policy,  that  a  **watchman  was  to  he  kept  on  the 
premises." 

Some  of  us,  as  at  present  advised,  have  doubts  as  to  whether  this 
warranty  was  kept  by  the  assured;  but  as  the  question  will  probably  be 
resolved  by  the  testimony  at  the  next  trial,  and  inasmuch  as  we  have 
awarded  a  new  trial  on  other  grounds,  we  have  not  thought  it  incumbent 
on  us  to  decide  this  point. 


2  CSC.  CONTRACT— FRAUD— ASSIGNMENT. 

no 

[General  Term,  January,  1872.] 

*Kraft,  Hoffman  &  Co  v.  William  Dullbs  &  Co. 

1.  When   goods  are  obtained  from  their  owner  by  fraud,  and  the  facts  show  that 

the  owner  intended  to  transfer  both  the  property  in,  and  the  possession  of,  the 
goods  to  the  person  guilty  of  the  fraud,  there  is  a  contract  ot  sale,  however 
fraudulent  the  device,  and  the  property  passes.  In  such  case  the  contract  is 
voidable,  but  not  void;  and,  on  discovering  the  fraud,  the  vendor  may  rescind 
the  sale  and  repossess  himself  of  the  goods,  if  found  in  the  possession  ot  such 
vendee,  or  of  his  assignee  for  the  benefit  of  creditors. 

2.  If  a  vendue  purchase  goods  with  the  intention  of  not  paying  for  them,  or  with 

the  knowledge^  that  he  is  insolvent  and  will  not  be  able  to  pay  for  them, 
though  at  the  time  of  the  purchase  he  makes  no  representations  as  to  his 
condition,  he  is  a  fraudulent  purchaser;  and  the  vendor,  upon  discovering  the 
fraud,  may  rescind  the  sale  and  recover  possession  of  the  goods  from  such 
vendee,  or  his  assignee  lor  benefit  of  creditors. 

3.  Where  goods  are  purchased,  and  possession  of  them  obtained,  upon  condition 

that  they  are  to  be  paid  for  in  cash  or  in  the  note  of  the  purchaser,  the 
property  in  the  goods  does  'not  pass  until  payment,  according  to  the  terms 
of  the  contract,  is  made  or  tendered  ;  and  if  the  purchaser,  without  paying  or 
tendering  payment  in  the  way  agreed,  fails  and  makes  a  general  assignment  of 
his  property  for  the  benefit  of  creditors,  including  the  goods  so  pu'-chtsed, 
the  vendor  has  the  right,  as  against  such  assignee,  to  repossess  himself  of  the 
goods. 

This  is  a  petition  in  error  to  reverse  the  judgment  and  proceedings 
in  special  session. 

*  Cited  in  support  of  the  proposition  that  where  an  owner  intended  to  deliver 
possession  and  property  in  goods  to  another  who  has  acquired  the  transfer  bj 
means  of  trau<l,  such  transaction  is  a  contract  of  sale.  The  contract,  however,  is 
voidable,  and  the  vendor  may  rescind  the  contract  and  repossess  himself  of  the 
goods  without  regard  to  the  solvency  of  the  vendee.  Pike  v.  Equitable  Natiooal 
Bank,  2  Dec.  3. 
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It  appears  from  the  bill  ol  exceptions,  wl)ich  purports  to  embody 
all  the  testimony  given  at  the  trial,  that  the  plaintiffs  in  error,  Kraft, 
Hoffman  &  Co.,  vi^ho  were  delendants  below,  were  wholesale  clothing 
merchants,  doing  business  in  this  city ;  and  that  the  defendants  in  error, 
William  Dulles  &  Co.,  who  were  plaintiffs  below,  were  merchants, 
doing  business  in  Philadelphia,  having  also  an  oihce  or  agency  in  New 
York. 

That  on  February  1  or  2, 1870,  Isaac  Kraft,  of  the  firm  of  Kratt, 
Hofiman  &  Co.,  purchased  lor  his  house,  ol  Dulles  &  Co.,  at  their  New 
York  agency,  goods  to  the  amount  of  |I,  102.79,  to  be  paid  lor  by  the 
note  ot  Kraft,  Hoffman  &  Co. ,  at  lour  months,  to  their  own  order. 

The  goods  were  put  up  at  the  house  of  the  vendors  in  Philadelphia, 
part  on  the  second  and  the  residue  on  the  fourth  of  February,  and  were 
shipped  and  received  by  the  vendees,  at  their  store  in  Cincinnati,  on 
February  8  or  9. 

On  February  11,  the  vendees,  Kraft,  Hotlman  &  Co.,  made  an 
assignment  ol  all  their  goods  and  effects,  including  the  goods  pur- 
chased of  Dulles  &  Co.,  to  Alexander  Mack,  lor  the  benefit  ot  their 
creditors.  In  this  assignment  was  embraced  the  goods,  etc.,  in  a  branch 
house  ol  Kraft,  Hoffman  &  Co.,  at  La  Crosse,  Wisconsin.  Their 
liabilities,  at  the  time  of  the  assignment,  amounted  to  about  $44,500; 
and  their  assets  (the  value  of  the  stock  on  hand  being  ascertained  by 
appraisement,  and  the  notes  and  accounts  taken  at  their  lace),  amounted 
to  about  $20,500,  of  which  said  notes  and  accounts  comprised 
$8,691.10,  and  the  goods  at  the  La  Crosse  store,  $3,320.62. 

It  appears,  from  the  testimony  ot  Kraft  and  Hoffman,  who  were 
called  as  witnesses  in  their  own  behalf,  that  the  firm  had  been  hard 
pushed  for  money  for  some  time  prior  to  the  assignment,  and  in  the 
year  previous  had  somewhat  reduced  the  expenses  of  their  business. 
That  on  February  8  or  9, 1870,  a  sight  dralt  for  $500,  drawn  on  them 
by  one  of  their  eastern  creditors,  was  presented  for  payment,  which 
they  were  unable  to  pay,  and  ''being  hard  pressed  on  all  sides  concluded 
to  make  an  assignment." 

Kraft,  in  his  direct  exmination,  stated  that  when  last  east,  at  the 
time  of  the  purchase  of  Dulles  &  Co.,  he  purchased  only  between  '  5,000 
and  $t),00(>  worth  of  goods;  that  Dulles  &  Co.  insisted  on  his  taking 
whole  cases  of  goods  containing  twenty-four  and  twenty-eight  pieces  but 
he  only  took  from  ten  to  twelve  pieces  of  each.  On  cross-examination, 
he  says  he  selected  $7,000  to  $8,000  worth  of  gooes  in  New  York  at 
that  time,  ot  which  from  $6,000  to  $7,000  were  delivered  before  the 
assignment;  that  two  houses  in  New  York  refused  to  sell  him  goods 
on  credit  at  that  time,  of  one  ol  whom,  J.  C.  Howe  &  Co.,  it  appears 
his  house  had  been  previously  in  the  habit  of  buying  on  credit;  that 
some  of  the  parties,  of  whom  he  made  purchases,  declined  to  forward 
the  goods,  and  others,  who  shipped,  stopped,  the  goods  in  transiiu. 

Jfacob  Wendell,  ol  the  house  of  J.  C.  Howe  &  Co.,  testified  that 
about  FeD^uary  2.  1870,  Mr.  Kraft  came  into  their  store  and  selected 
some  goods  from  their  stock  when  witness  told  the  sale.-man  that  he 
wished  to  see  Mr.  Kraft  in  the  office.  **I  told  Mr.  Kraft  that  we  were 
more  particular  in  our  credits  this  season  than  usual;  and  I  asked  him 
for  a  statement  o)  what  capital  his  firm  had  in  their  business  He 
replied,  he  had  been  in  the  market  a  good  many  years  and  did  not  see 
the  necessity  of   making  a  statement.     I  then  asked  him,  yon  do  not, 
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then,  feel  it  your  interest  to  make  a  statement,  and  he  said  no.     I   told 
him  that,  under  the  circumstances,  we  could  not  deliver  him  the  goods." 

It  appeared,  also,  that  Dulles  &  Co.  had,  some  two  years  previous, 
sold  goods  on  credit,  to  Kraft,  Hoffman  &  Co.,  to  the  amount  ol  about 
fSOO,  which  were  paid  lor. 

Oswold  J.  Martin,  one  of  the  firm  of  Dulles  &  Co.,  and  who  made 
the  sale  to  Kraft,  HoUman  &  Co.,  testified  that,  "On  or  about  February 
1,  1870,  Mr.  Kraft  called  at  our  office  in  New  York  city,  and  requested 
to  see  samples  oi  our  goods,  which  I  showed  him,  asking  him  our 
regular  prices  on  a  credit  of  sixty  days.  After  showing  him  the  goods 
he  objected  to  my  terms,  namely,  the  sixty  days  credit,  stating  that 
I  had  sold  his  neighbors,  in  Cincinnati,  in  the  same  trade,  our  goods 
on  four  months'  credit,  and  thUt  he  was  as  much  entitled  to  four  months' 
credit  as  any  oi  thism.  Alter  some  parley  I  agreed  to  sell  him  the  goods 
at  lour  months,  supposing  trom  his  talking  in  this  manner  that  he  was 
worthy  ol  credit." 

It  was  testified  to,  by  witness  ior  plaintiffs  in  error,  that  it  is  the 
general  custom  among  merchants,  in  Cincinnati  aud  in  the  eastern 
cities,  where  goods  are  purchased,  to  be  settled  for  by  note  at  four 
months,  to  allow  the  purchaser  tnirty  days  from  the  date  of  the  pur- 
chase within  which  to  deliver  the  note. 

The  plaintiffs  in  error  did  not  give  or  tender  to  the  defendants  in 
error  a  note  for  the  goods  before  they  assigned,  nor  has  any  note  been 
given  or  tendered  since. 

On  February  19,  1870,  Richard  H.  Chapman,  one  ol  the  firm  of 
Dulles  &  Co.,  called  at  the  store  of  Kratt,  Hoffman  &  Co.,  in  Cincin- 
nati, and  saw  them,  and  identified  the  goods  in  question  and  demanded 
a  return  oi  them,  which  was  refused.*  He  came  to  Cincinnati  to  get  the 
goods  back. 

On  February  21,  which  was  Monday,  William  Dulles  &  Co. 
brought  this  action  in  replevin  and  obtained  possession  oi  the  goods. 

At  the  trial  the  judge  charged  the  jury  as  loUows:  "1.  II  you 
find  that  Kraft,  Hoffman  tk  Co.  purchased  the  goods'  in  question  with 
the  intention  of  not  paying  for  them,  or  with  the  knowledge  that  they 
were  insolvent  and  would  not  be  able  to  pay  for  them,  though  they 
made  no  representation  at  the  time  of  the  purchase,  they  acquired  in 
law  no  title  to  them,  and  plaintifis  must  recover. 

''2.  If  you  find  that  Kraft,  Hotiman  &  Co.  purchased  the  goods  in 
question  on  condition  that  they  were  to  he  paid  for  with  their  note  at 
four  months,  and  without  giving  or  tendering  to  the  plaintifis  said  note, 
failed  and  assigned,  then  plaintiffs  are  entitled  to  recover  in  this  action 
the  possession  of  said  goods,  the  defendants  not  having  complied  with 
the  conditions  of  sale;  provided  nothing  had  been  done  by  plaintiffs  to 
indicate  a  waiver  oi  the  condition,  or  a  consent  that  the  goods  should 
be  delivered  and  the  property  pass  without  the  return  of  the  note  in  a 
reasonable  time — and  what  is  a  reasonable  time  is  to  be  gathered  fnun 
the  evidence;  and  provided  there  has  not  been  a  want  of  diligence  in 
reclaiming  the  property  on  the  part  of  the  plaintitls.*' 

The  jury  returned  a  general  verdict  for  the  plaintitis.  The  defend- 
ants moved  for  a  new  trial,  which  was  overruled,  and  judgment  rendered 
on  the  verdict  for  the  plaintiffs.  Defendants  excepted  to  the  overruling 
of  the   motion   for  a  new  trial,  and  tendered  their  bill   of  exceptions, 
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which  was  allowed,  and  thereupon  filed  this  petition  in  error,  praying 
to  have  the  judgment  set  aside  and  a  new  trial  awarded. 

Caldwell,  Coppock  &  Caldwell,  and  Ji  Wolf,  for  plaintilts  in  error. 

Hoadly  &  Johnson,  for  defendants  in  error. 

MiNBR,  J. 

The  errors  alleged  are: 
.1.     That  the  verdict  is  against  the  weighs  of  evidence 

2.  That  the  verdict  is  against  law. 

3.  That  the  court  erred  in  its  charge  to  the  jury. 
The  third  ground  of  error  will  he  first  considered. 

Whenever  goods  are  obtained  Irom  their  owner  by  iraud,  and  the 
facts  show  that  the  owner  intended  to  transfer  both  the  property  in,  and 
the  possession  of  the  goods  to  the  person  guilty  of  the  fraud,  there  is  a 
contract  of  sale,  however  Iraudulent  the  device,  and  the  property 
passes;  In  such  case  the  contract  is  voidable  but  not  void  ab  initio\ 
and,  on  discovering  the  fraud,  the  vendor  may  rescind  the  sale  and 
repossess  himself  of  the  goods  if  found  in  the  possession  of  the  fraudu- 
lent vendee,  or  of  any  one  deriving  title  from  him  except  an  innocent 
purchser  for  value,  and  without  notice.  Such  we  understand  to  be  now 
the  settled  law  both  in  England  and  America.  Benjamin  Sales  319; 
Load  V.  Green,  15  Mees.  &  Wels.  21t);  White  v.  Garden.  20  Law 
Jour.  C.  P.  167;  Stevenson  v.  Newnham,  13  Com.  B.  285;  Pease  v. 
Gloanec,  3  Moore  P.  C,  N.  S.  ot>6;  Story  Sales,  Sec.  200,  and  cases 
cited  in  note;  Lacker  v.  Rhoades,  45  Barb,  499. 

Such  being  the  general  rule  of  law  in  respect  to  fraud  in  such  cases, 
it  was  the  duty  of  the  court  to  instruct  the  jury  what  constituted  such 
fraud:  and  the  jury  were  told,  in  this  part  of  the  charge,  that  if  the 
vendees  **purchased  the  goods  in  question  with  the  intention  of  not 
paying  tor  them^  or  ivith  the  knowledge  that  they  were  insolvent  and 
wonld  not  be  able  to  pay  for  them^  though  they  made  no  representation 
at  the  time  of  the  purchase,  they  acquired,  in  law,  no  title,  and  the 
plaintiffs  must  recover." 

Now,  the  only  error  that  can  be  predicated  on  this  part  ot  the  charge 
is,  that  there  is  no  actual  fraud,  on  the  part  of  vendee,  in  purchasing 
goods  *'with  the  intention  of  not  paying  for  them,"  or  **with  the  knowl- 
edge that  he  is  insolvent  and  will  not  be  able  to  pay  for  them." 

It  has  been  frequently  held,  and  seems  to  be  well  settled,  that 
where  a  vendee  purchases,  with  a  preconceived  design  of  not  paying  for 
the  goods,  it  is  a  manifest  and  direct  fraud.  Story  Sales,  Sec.  176; 
Earl  of  Bristol  v.  Wilsmon.  2  Dow.  &  Ryl.  755;  Stevenson  v.  Hart,  4 
Biog.  476;  Load  v.  Green,  15  Mees.  &  Wels.  216;  Ferguson  v. 
Carrington,  9  Barn.  &  Cr.  59;  Cary  v.  Hofailing,  1  Hill  (N.  Y.)  811; 
Thompson  v.  Rose,  16  Conn.  71;  Redington  v.  Roberts.  25  Vt.  686. 
694;  Lacker  v.  Rhoadts,  45  Barb.  499;  Hennequin  v.  Naylor.  24  N  Y. 
139.  Though  it  has  been  held  otherwise  in  Pennsylvania.  Smith  v. 
Smith.  21  Pa.  St.  367;  Backentoss  r.  Speicher,  31  Pa.  St.  324. 

As  to  the  other  proposifion  contained  in  this  part  of  the  charge, 
namely:  If  the  vendee  made  the  purchase,  **with  the  kno«v ledge  that 
he  is  insolvent  and  will  not  be  able  to  pay  for  the  goods"  (if,  in  this 
charge,  it  is  to  be  treated  as  a  distinct  proposition,  and  not  as  a  repeti- 
tion of  th^  former  proposition  in  different  language,  the  latter  being, 
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most  probably,  the  understanding  and  intention  of  the  judge) — the 
authorities  are  not  so  clear. 

In  Conyers  v.  Ennis,  2  Mason  236,  239.  Judge  Story  says:  *'If  a 
man  knowing  his  own  insolvency  and  utter  incapacity  to  make  pay- 
ment, purchases  goods  ot  another  who  is  ignorant  of  any  change  in  his 
circumstances,  and  sells  them  under  the  most  implicit  belief  of  the  good 
faith  and  solvency  of  the  buyer,  in  what  respect  does  the  transaction 
differ  from  a  direct  affirmation,  by  the  buyer,  ol  his  own  good  taith  and 
solvency?*' 

And,  in  Powell  v.  Bradlee,  9  Gill  &  Johns.  (Md.)  220,  it  was  held 
that,  **I1  parties  purchase  goods,  knowing  themselves  to  be  insolvent 
and  without  any  expectation  of  paying  for  them,  and  in  circumstances 
which  preclude  the  vendor,  by  ordinary  prudence,  from  becoming 
acquainted  with  the  facts,  which  are  concealed  Irom  him  by  the  pur- 
chaser, who  shortly  afterward  iails  and  applies  for  the  benefit  of  the 
insolvent  laws,  the  contract  ot  sale  is  fraudulent  and  void,  and  passes 
no  title."     And  see  Biggs  v.  Barry,  2  Curt.  C.  C,  259,  262,  263. 

Mere  insolvency  of  the  purchaser  and  inability  to  pay  for  the  goods 
at  the  time,  though  well  known  to  himself  and  not  disclosed,  will  not 
avoid  the  sale.  Redington  v.  Roberts.  25  Vt.  686,  694;  Nichols  v. 
Pinner,  18  N.  Y.  295;  Biggs  v.  Barry,  2  Curt.  C.  C.  259,  and  other  cases. 

We  have  not,  in  our  limited  researches,  found  any  case,  except 
perhaps  the  case  in  21  Pa.  St..  above  cited,  which  reaches  to  the  extent 
oi  deciding  that  a  purchase  made  under  the  state  of  lacts  presented  in 
that  part  of  the  charge  now  under  consideration  would  not  be  a  fraudu- 
lent purchase.  See  Irving  v.  Motley,  7  Bing.,  543,  544;  Cross  v. 
Peters,  1  Greenleal  876;  Biggs  v.  Barry,  2  Curt.  C.  C.  259,  262,  263. 

Submitting  the  matter  to  our  own  moral  perceptions  alone,  we  can 
UDt  see  a  shade  of  difference  as  to  the  pia/a  fides  between  the  two  prop- 
ositions  presented  in  this  part  of  the  charge. 

The  second  proposition  submitted  to  the  jury,  and  remaining  to  be 
considered,  was  as  loUows:  ''If  you  find  that  Kraft,  Hoffman  &  Co. 
purchased  the  goods  in  question,  on  condition  that  they  were  to  be  paid 
for  with  their  note  at  four  months,  and  without  giving  or  tendering  to  the 
plaintiffs  said  note,  failed  and  assigned,  then  plaintifls  are  entitled  to 
recover,  in  this  action,  the  possession  ot  the  goods,  the  defendants  not 
having  complied  with  the  terms  of  sale." 

We  omit,  from  this  part  of  the  charge,  the  qualifying  conditions 
stated  by  the  court,  as  we  do  not  think  there  was  any  question  of 
waiver,  or  want  ol  due  diligence,  on  the  part  of  defendants  in  enor. 

In  Coggill  V.  Railway  Co.,  69  Mass.  (3  Gray)  545,  546,  the  court 
say,  *'It  has  long  been  the  settled  rule  ot  law.  in  this  commonwealth, 
that  a  sale  and  delivery  ot  goods,  on  condition  that  the  property  is  not 
to  vest  until  the  purchase  money  is  paid  or  secured,  does  not  pass  the 
title  to  the  vendee,  and  that  the  vendor,  in  case  the  condition  has  not 
been  fulfilled,  has  a  right  to  repasess  himself  of  the  goods,  both  against 
the  vendee,  and  against  his  creditors  clai^ming  to  hold  them  under 
attachments;"  and  cite  Hussey  v.  Thornton,  4  Mass.  405;  Marston  v. 
Baldwin,  17  Mass.  606;  Barrett  v.  Pritchard,  19  Mass.  (2  Pick.)  512; 
Whitwell  V.  Vincent,  21  Mass.  (4  Pick.)  449;  Hill  v.  Freeman,  67 
Mass.  (3  Cush.)  257. 

And,  the  jury  having  found  that  the  sale  was  conditional  upon  the 
giving  of  the  note  (the  vendee  having  failed  and  stopped  payAient  with- 
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out  doing  so),  the  court  held,  that  parties  to  whom  the  goods  had  been 
sold  by  the  vendee,  ^nd  who  had  no  notice  or  knowledge  of  the  terms 
of  the  sale  to  their  vendor,  and  to  whom  the  goods  were  in  transit  by 
the  railroad  of  the  defendants  when  reclaimed  by  the  plaintiffs,  were 
not  entitled  to  hold  them. 

In  Congar  v.  Railway  Co.,  17  Wis.  477,  487,  the  court  say,  ^'Change 
ol  ownership  and  payment  were  to  be  concurrent  acts;  and  when,  as  in 
this  case,  payment  was  to  be  made  in  the  notes  of  the  vendees,  we 
suppose  it  well  settled  that  the  interest  does  not  vest  until  the  giving 
of  the  notes.*' 

We  take  the  law  to  be,  in  every  such  case,  that  when  possession  is 
delivered  before  payment  is  made,  change  of  ownership  and  payment  are 
to  be  concurrent  acts,  whether  payment  is  to  be  made  in  cash  or  by  note, 
unless  otherwise  stipulated  in  the  contract  or  such  payment  is  waived 
by  the  vendor.  Warner  v.  Porter,  13  Re.  77  (2  Disn.'l24),  opinion  of 
Gholson,  J.;  Powell  v.  Bradlee,  9  Gill  &  Johns.  220.  And  that,  if  pay- 
ment is  not  so  made  or  waived,  the  vendor  may  reclaim  the  goods  from 
the  vendee  or  from  any  one  claiming  under  him,  except  an  innocent 
purchaser  lor  value  and  without  notice— as  to  which  exception  the 
authorities  are  not  agreed;  but  this  question  does  not  arise  in  this  case. 

Our  conclusion  is,  that  there  is  no  error  in  the  charge  given  by  the 
judge  at  the  trial. 

The  custom  testified  to,  if  sufficiently  proven,  o!  allowing,  in  such 
sales,  thirty  days  within  which  to  deliver  the  note,  cannot  make  any 
difference  in  this  case.  The  note  was  not  given  or  tendered  prior  to  the 
actual  failure  of,  and  assignment  by,  the  plaintiffs  in  error.  Alter  that 
the  defendants  in  error  were  certainly  not  bound  to  receive  it. 

It  was  earnestly  insisted,  by  counsel  for  the  plaintiffs  in  error,  that 
the  verdict  of  the  jury  is  not  supported  by  the  evidence.  We  do  not 
think  so.  The  case  involved  questions  of  fraud  peculiarly  appropriate 
to  be  determined  by  the  jury,  and  in  determining  which  they  had  the 
right  to  infer  the  Iraud'^from  the  circumstances  and  conduct  ot  the' 
vendees,  not  only  in  respect  to  the  sale  in  question,  but  in  other  con- 
temporaneous transactions."     Hennequin  v.  Nay  lor,  24  N.  Y.  339. 

Judgment  below  affirmed. 
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First  National  Bank  of  Parkbrsburg  v.  Crawford  et  al. 

1.  Where  a  draft  is  discounted  by  a  bank  and  passed  to  the  credit  of  the  drawer, 

and  he  is  allowed  to  check  against  it,  and  does  so,  the  bank  is  a  holder  for  a 
Yalnable  consideration. 

2.  In  snch  a  case,  though  the  drawer's  account  is  overdrawn,  at  the  time  of  the  dis- 

count an)d^^'at  the  time  of  the  maturi:y  of  the  draft,  the  court  will  not  inquire 
into  the  amount  checked  out,  but  the  consideration  once  existing  will  be  held 
good  as  to' the  whole  tiote. 

3.  Where  the  bank,  in  West  Virginia,  is  secured  by  a  trust  deed  for  all  indebtedness, 

and  the  drawer  is  »  bankrupt,  and  the  trust  property  has  been  sold,  under  the 
.  order  of  the  United  States  court  in  West  Virginia,  in  bankruptcy,  the  acceptor 
is  not  entitled  to  a  stay  of  execution  upon  the  judgment  and  an  order  to  the 
bank  here  to  account  to  him  for  the  proceeds,  on  account  of  equities  existing 
between  him  and  the  drawer,  of  which  the  bank  had  no  notice,  at  the  time  of 
the  discount. 
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Gallagher  &  Stearns,  for  plaintiff. 

Stallo  &  Kittredge,  ior  Burckhardt  &  Co.  . 

.  Walker,  J. 

This  suit  is  brought  upon  a  dralt  drawn  by  Crawford  upon  Burck* 
hardt  &  Co.,  accepted  by  them,  and  discounted  by  the  plaintifl.  The 
case  was  reserved  by  the  court  in  special  term  for  hearing  and  determi- 
nation upon  the  evidence  as  agreed  upon  by  the  parties,  and  certified  by 
the  court. 

After  a  careful  examination  of  the  evidence,  we  find  the  facts  to  be 
as  follows: 

Crawford  was  in  the  oil  business  at  Parkersburg,  and  kept  his  bank 
account  with  the  plaintiff.  He  was  in  the  habit  of  shipping  oil  to 
Barckhardt  &  Co.,  the  defendants  in  this  case,  and  the  bank  had  fre- 
quently discounted  his  drafts  upon  Burckhardt  &  Co.,  which  had  always 
been  duly  honored—at  least  except  in  one  instance  long  before,  when 
it  appears  that  the  draft  was  drawn  by  mistake. 

On  August  1,  1868,  Crawford's  account  was  overdrawn  at  the  bank 
$3,953.47.  That  day  he  drew  two  drafts  on  Burckhardt  &  Co.,  one  for 
$1,000  at  sight,  and  the  other  for  the  same  amount  at  thirty  da3s,  the 
latter  being  the  one  on  which  this  suit  is  brought,  and  took  them  to  the 
bank  to  discount.  They  were  not  then  accepted  by  Burckhardt  &  Co. 
The  cashier  discounted  them,  the  proceeds  being  $1,990.06.  Of  this, 
Crawford  paid  $21. 60. for  interest  on  some  other  transactions,  leaving 
$1,968.46,  which  was  passed  to  his  crtdit  on  his  account. 

On  the  same  day,  but  whether  before  or  after  the  drafts  were  dis- 
counted cannot. now  be  ascertained,  eight  checks  ot  Crawford's,  amount- 
ing to  $235  50,  were  presented  and  paid,  so  that  at  the  close  of  the  day 
Crawford's  account  was  overdrawn  $2,220.51.  From  August  1,  to 
August  17,  Crawford  made  no  deposits  in  the  banx  in  any  way,  but  dur- 
ing that  time  he  drew, checks  to  the  amount  of  $1,337.50,  the  exact  dates 
ot  which  were  not  shown,  which  were  presented  at  the  bank  and  paid. 

The  two  drafts  were  transmitted  together  by  the  bank  to  Cincinnati, 
where  the  sight  draft  was  paid  by  Burckhardt  &  Co.,  in  A^ugust  4.  and 
the  time  draft  accepted  by  them. 

It  is  claimed  hy  counsel  for  Burckhardt  &  Co.,  that  the  drafts  ^ere 
simply  taken  for  a  pre-f  xisting  debt,  and  that  the  bank  did  not  give  any 
further  credit  on  account  of  them;  but  we  find  the  facts  to  be  otherwise. 
The  testimony  of  Chiiucellor,  the  cashier,  is  directly  to  the  contrary. 
He  says,  m  his  first  deposition,  *'It  was  discounted  solely  in  the  faith 
that  Burckhardt  &  Co.  would  accept  an  i  pay  it — solely  on  that  faith — 
as  Mr.  Crawford  had  a  line  of  discount  with  the  bank  as  much  as  it  would 
let  him  have  upon  his  own  credit."  This  statement  is  repeated  several 
times.  Again,  he  says,  in  his  last  deposition  (taken  at  the  snggestion  of 
the  judge  who  heard  the  case  below),  in  answer  to  the  question,  what 
became  of  the  proceeds  of  this  draft: 

**lt  went  to  Mr.  Crawford's  credit,  and  he  checked  it  out  tor  the 
purposes  of  his  business.  Theie  were  two  drafts  drawn  at  this  time,  one 
at  sight  and  the  other  at  thirty  days,  botii  on  Burckhardt  &  Co.  for 
$1,000  each.  They  were  discounted  on  August  1,  1868,  and  the  pro- 
ceeds of  both  placed  to  his  credit  in  the  regular  course  ot  business;  the 
sight  draft  was  paid,  and  the  other  was  accepted  and  not  paid.  The 
most  of   the  money  was  checked   out  by  Mr.  Crawford  by  a  number  oi 
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checks  in  about  a  couple  of  week^^,  in  the  regular  course  ot  his  business. 
The  most  ol  the  money  on  both  drafts  was  checked  out  by  Mr. 
Crawford/' 

It  was  claimed  that  the  figures  as  given  did  not  support  this  state- 
ment, but  we  think  that  they  substantially  do.  They  show  that  Craw- 
ford checked  out^  between  August  1  and  17,  the  sum  of  (1,887.50,  while 
if  the  payments  on  August  1,  were  to  be  taken  into  account,  it  would 
amount  to  $1,678.  But  the  first  sum  is  too  large  to  be  attributed  to  the 
sight  draft,  as  the  proceeds  ot  that  were  less  than  $1,000.  We  find, 
therefore,  that  these  drafts  were  discounted  on  the  faith  that  Burckhardt 
&  Co.  would  accept  them  by  the  back  in  the  regular  course  of  business, 
the  proceeds  placed  to  Crawford's  credit,  and  that  he  was  allowed  to 
draw  against  both,  the  time  draft  as  well  as  the  sight,  and  did  do  so 
to  a  considerable  extent. 

It  was  also  claimed  that  the  bank  took  these  drafts  at  the  time, 
with  notice  that  they  were  drawn  against  oil  to  be  shipped  in  the  tuture, 
but  we  find  upon  the  testimony  that  they  had  no  such  knowledge. 

It  was  also  claimed  that  the  bank  prevented  Crawford  from  shipping 
oil  to  meet  this  draft,  knowing  that  it  had  been  accepted  on  the  promise 
that  oil  would  be  shipped.  The  cashier  says  that  after  the  acceptance 
ol  the  draft,  and  before  its  maturity,  "Crawford  represented,  the  fact 
that  he  must  have  some  money  for  immediate  purposes  (perhaps  to  pay 
his  hands)  and  that  he  was  owing  Burckhardt  &  Co.,  and  that  he 
couldn't  ship  to  them  and  draw  against  the  oil;  and  the  suggestion  was 
made,  but  I  don't  know  by  whom,  that  he  should  ship  to  his  eastern 
correspondent,  and  draw  there.  The  president  of  the  bank,^  Mr. 
Camden,  was  present  at  this  conversation.  This  was  the  first  intimation 
I  had  that  Crawford  could  not  ship  oil  to  Burckhardt  &  Co.  and  draw 
against  it."  Frederick  Burckhardt  says:  **Saw  the  president,  Camden. 
He  said  he  had  advised  Crawford  not  to  ship  the  refined  oil  he  had  on 
hand.  He  was  aware  ol  Crawford's  .indebtedness  to  us.  Advised 
Crawford's  whole  course." 

And  on  cross-examination  he  says:  *' Camden  says  he  had  advised 
Crawford  not  to  ship  the  oil  he  had  promised  to  ship  for  this  draft. 
This  was  before  the  maturity  of  the  draft." 

But  he  went  to  Parkersburg  on  the  receipt  ol  the  letter  ol  August 
18,  so  that  this  conversation  was  long  after  the  discounting  and  the 
acceptance.  For  the  account  of  Burckhardt  &  Co.  shows  that  the  sight 
draft  was  paid  cm  the  fourth,  and  the  testimonv  is  that  the  time  draft 
wa<  accepted  at  the  sameStime.  Taking  all  this  together,  we  can  not 
find  such  conduct  on  the  part  of  the  bank  as  to  prevent  them  from 
recovering  on  that  ground. 

We  find  that  on  August  17,  Crawford  deposited  in  the  bank  the  sum 
of  $1,575,  and  that  from  that  day  until  August  27,  when  transactions 
between  them  ceased,  he  deposited  nothing  more,  and  checked  out 
(416.75,  leaving  his  account  at  the  close  overdrawn  $1,982.72. 

We  find  from  the  evidence  that  as  against  Crawford,  Burckhardt  & 
Co.  had  a  good  defense,  the  drafts,  having  been  accepted  on  the  promise 
that  Crawford  would  ship  to  them  certain  oil,  which  he  failed  to  do. 

We  find  also  that  at  the  time  of  discounting  these  drafts,  the 
cashier  of  the  bank  (Chancellor)  was  trustee  in  a  trust  deed  from  Craw- 
ford, the  trust  declared  being,  first,  to  secure  the  payment  of  certain 
specified  promissory   notes  of   Crawford's  held  by   the  bank,   '*and   to 
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secure  the  payment  of  all  notes  or  drafts  made,  drawn,  or  indorsed  by 
the  said  Wm.  H.  Crawford,  and  discounted  by  said  bank,  in  renewal  of 
the  notes  atoresaid,  either  lor  the  same  or  a  ditlerent  amount,  and 
further,  to  secure  the  said  First  National  Bank  of  Parkersburg  the  pay- 
ment ot  all  notes  and  drafts  made,  accepted,  drawn,  or  indorsed  by  the 
said  Wm.  H.  Crawlord,  and  discounted  by  the  said  First  National  ISank 
of  Parkersburg,  and  also  any  over  draft  or  other  indebtedness  ol  any  kind 
of  the  said  Wm.  H.  Crawlord  to  the  said  First  National  Bank  of  Parkers- 
burg, not  exceeding  in  the  aggregate  the  sum  of  $20,000 ;"  and  that  since 
the  maturity  of  the  draft  the  trust  propert}'  has  been  sold  by  the  trustee, 
under  an  order  of  the  district  court  of  the  United  States,  in  bankruptcy, 
and  thai  it  was  purchased  by  the  bank,  and  is  now  owned  by  them;  that 
the  price  paid  for  it  at  that  sale  is  not  sufficient  to  discharge  the  prior 
liens  and  certain  promissory  notes  of  Crawlord 's  held  by  the  bank,  on 
which  there  was  no  other  security.  Upon  this  state  of  facts,  two  ques- 
tions are  made: 

1.  It  is  claimed  by  defendants.  Burckhardt  <k  Co.,  that  the  plain- 
tiffs are  not  dona  fide  holders  of  the  note  for  such  a  consideration,  as  to 
shut  out  their  equitable  defenses  against  Crawford. 

.  The  case  of  Roxborough  v.  Messick,  6  Ohio  St.  448,  is  the  leading 
case  on  this  point  in  Ohio.  It  holds  that  where  negotiable  paper  is 
taken  in  payment  of  a  pre-existing  debt,  the  holder  is  a  bona  fide  tiolder 
lor  value,  and  is  protected  from  the  equities  existing  between  the  oiiginal 
parties. 

But  if  it  be  not  t.aken  as  payment,  but  ouly  as  collateral  security, 
without  any  consideration  whatever,  stipulation  for  delay  or  credit  being 
given^  or  right  parted  with,  then  he  is  not  a  holder  for  value. 

And  on  page  454,  Judge  Swan  says:  ''When  the  note  of  a  third 
person  is  transferred  bona  fide  before  due,  as  collateral  security,  and  for 
value,  such  as  a  loan  or  further  advancetnaits,  or  stipulations,  express 
Or  hnplied,  for  further  time  td  pay  the  pre-existent  debt,  or  a  further 
credit^  or  a  change  of  the  securities  of  the  pre-existing  debt,  the  assignee 
of  such  collateral  will  be  protected  from  infirmities  affecting  the  instru- 
ment before  it  was  thus  transferred. 

Nor  do  the  other  cases  in  Ohio,  referred  to  by  counsel  for  Burck- 
hardt, change  this  doctrine  at  all.  Merrick  v.  Boury,  4  Ohio  St.  60, 
67,  was  a  case  where  Merrick,  owing  Boury  an  account,  sent  him  his 
own  note  for  the  balance,  which  he  admitted  to  be  due.  Boury  &  Sons 
notified  him  by  letter  that  they  had  passed  the  note  to  his  credit,  and  also 
that  they  had  added  the  exchange  to  the  note,  that  being  their  custom. 
Boury  &  Sons  having  to  sue  for  their  monev,  Merrick  de' ended  against 
the  note  on  the  ground  of  the  alteration,  and  claimed  that  the  original 
debt  had  been  extinguished  by  taking  the  note:  It  is  with  reference  to 
this  state  of  facts,  so  different  from  what  we  have  here,  that  the  court 
uses  the  language  relied  upon  by  the  counsel. 

**That  the  note  was  passed  to  the  credit"  of  the  maker,  by  which 
we  understand  that  it  was  put  to  his  credit  on  the  creditor's  books,  is,  in 
our  judgment,  a  very  slight  circumstance,  and  just  what  usually  takes 
place  when  a  note  is  given  to  a  merchant. 

But  when  a  bank  places  a  sum  to  the  credit  of  a  party,  andadaws 
him  to  check  against  it,  it  seems  to  us  that  a  very  diOerent  state  of  facf* 
is  presented. 
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The  case  ot  Leach  v.  Church,  15  Ohio  St.  169,  lollowing  Meirick  v. 
Boury,  sut>ra,  is  inapplicable  here  for  the  same  reasons. 

The  other  case  cited  by  counsel  was  Bright  v.  Judson,  47  Barb.  29. 
But  in  considering  this  case,  it  must  be  remembered  that  the  New  York 
cotuts  have  always  refused  to  lollow  Swilt  v.  Tyson,  41  U.  S.  (lt>  Pet.) 
ly  in  holding  that  payment  of  a  pre-existing  debt  is  a  sufficient  consid- 
eration, while  our  courts  have  loUowed  Swilt  v.  Tyson  supra,  in  both 
Carlisle  v.  Wishart,  11  Ohio  172,  and  Roxborough  v.  Messick,  supra. 

This  case,  therelore,  would  have  been  decided  differently  here,  as  it 
is  distinctly  stated  that  the  note  was  received  in  payment  and  satislac- 
tion  of  the  pre-existing  debt.  But  even  in  New  York,  it  would  be  held 
that  a  sufficient  consideration  was  shown  by  the  circumstances  of  this 
case  for  this,  as  is  shown  by  the  cases  of  Bank  of  Salina  v.  Babcock,  21 
Wend.  499;  Bank  of  Sandusky  v.  Scoville,  24  Wend.  115;  Scott  v.  Bank, 
23  N.  Y.  289. 

We,  therefore,  are  of  opinion,  upon  the  lacts  shown,  that  the  bank 
were  such  bona  fide  holders  for  value  as  to  be  protected  against  any 
equities  between  the  original  parties,  and  that  they  are  entitled  tu 
recover  the  amount  of  this  draft  against  Burckhardt  &  Co. 

The  counsel  for  Burckhardt  claim  upon  the  lacts  relating  to  the 
trust  deed,  as  to  which  there  is  no  dispute,  that  they  are  entitled  to  be 
subrogated  to  the  bank  under  the  trust  deed,  and  ask,  in  argument,  that 
judgment  be  stayed  until  the  l^ank  account  to  them  tor  the  property  held 
under  the  trust. 

These  are  not  the  averments  nor  the  relief  prayed  for  in  their  answer, 
but  it  was  stated  on  the  hearing  that  it  had  been  agreed  that  any  amend- 
ments might  be  made.  So  we  have  considered  it  as  if  their  answer  was 
amended  to  set  up  the  facts  as  we  find  them,  and  pray  lor  this  relief. 
This  point  was  not  argued  at  all,  nor  were  any  precedents  for  such  a 
course  cited.  Whether  this  is  a  case  of  subrogation  or  not,  we  do  not 
decide,  but  we  do  hold  that  the  parties  have  no  right  to  a  stay  of  exe- 
cution on  this  judgment,  inasmuch  as  their  right  to  subrogation  does  not 
arise  until  rhe  payment  ot  the  judgment. 

Whether,  after  the  bank  has  satisfied  itself,  if  it  can,  for  the  debts 
which  Crawford  owes  it,  Burckhardt  &  Co.  have  a  right,  as  against 
other  creditors,  to  come  in  and  claim  the  benefit  ot  the  trust  deed,  to  the 
exclusion  of  other  creditors,  or  whether  the  purchase  by  the  bank  is 
valid,  are  questions  between  them  and  the  other  creditors,  which  seem 
to  us  properly  to  arise  in  the  bankruptcy  proceedings,  but  not  here. 

Judgment  will,  therefore,  be  entered  for  the  plaintiff  against  Burck- 
hardt &  Co.  and  Crawford,  but.  the  entry  may  be  so  drawn  as  to  show 
that  the  rights  oF  Burckhardt  &  Co.  under  the  trust  deed,  if  they  have 
any,  and  whatever  thev  may  be,  are  not  affected  by  this  decision. 
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8 CSC.  JURY— ADMONITIOH—NEW  TRIAL. 

[Special  Term,  January,  ]872.] 

Stewart  v.  Randoi^ph. 

1.  If  an  '*  admonition  **  was  given,  under  Sec.  269  of  the  code,  to  a  jury  on  its  fint 

separation,  the  failure  to  repeat  such  admonition  on  each  subsequent  separa- 
tion, when  not  demanded  by  either  party  to  the  suit,  is  not  a  go<Kl  ground  for 
a  new  trial. 

2.  To  justify  setting  aside  a  verdict  because  it  is  against  the  weight  of  evidence,  it 

must  be  so  far  against  the  evidence  as  to  satisfy  the  court  that  the  jury  most 
have  acted  under  mistake  or  prejudice. 

3.  Where  a  verdict,  as  written,  was,  "  We,  the  jury  in  the  issue,  join  and  find,'*  etc 

and  was  entered  by  the  clerk  in  its  usual  form,  **  ^e,  the  jury  in  the  issue 
joined,  find,*'  etc.,  such  is  simply  the  correction  of  a  grammatical  error  which 
prejudiced  no  one,  and  is  not  subject  to  objection  as  a  ground  for  a  new  trial 
that  the  clerk  corrected  the  form  of  the  verdict  without  consent  of  the  jury. 

J.  H.  &  C.  Bates,  for  plaintiff. 
Teetor  &  Cole,  for  defendant. 
Motion  for  new  trial. 

Walkek,  J. 

The  first  ground  lor  this  motion  is  that  the  court  failed  to  give  the 
caution  to  the  jury  on  separating  required  by  Sec.  269  [Sec.  5193,  Rev. 
Stat.]  of  the  code. 

The  remembrance  ot  the  court  is  that  this  caution  was  given  the 
first  time  the  jury  separated  in  this  case,  though  it  was  not  repeated 
each  \time. 

The  jury,  however,  was  the  regular  jury,  without  change,  which 
had  been  on  duty  tor  three  weeks,  and  had  had  the  caution  given  to 
them  repeatedly. 

The  court  is  oi  opinion  that  the  caution  need  not  be  repeated  each 
time,  but  that,  at  any  rate,  it  counsel  desire  it  given,  attention  must  be 
called  to  it  at  the  time,  and  the  objection  made  then.  A  party  can  not 
be  permitted  to  stand  by  without  objection  or  request  to  the  court,  to 
see  whether  a  verdict  suits  him  or  not.  when,  by  making  objection  at 
the  time,  the  caution  would  undoubtedly  be  given  by  the  court. 

The  objection  comes  too  late  when  made  after  the  verdict  is  given. 

It  is  alleged  that  the  defendant  was  prejudiced  by  this,  but  nothing 
appears  to  show  that  it  was.  Counsel  relied  on  questions  put  during 
the  trial,  but  the  court  can  see  nothing  in  that  fact  to  show  prejudice. 
It  is  also  said  that  one  of  the  jurors  stoped  and  looked  at  the  house  lor 
the  repair  of  which  the  suit  was  brought.  It  did  not  appear  by  his  state- 
ment that  he  connived  with  any  one,  or  tormed  any  opinion.  He  said 
simply,  when  the  question  oi  sending  the  jury  down  there  was  discussed, 
that  he  had  stopped  there  and  looked  at  it  one  morning,  coming  Qp  to 
the  court-house,  and  did  not  think  he  need  go  down  if  the  rest  of  the 
jury  were  sent. 

The  court  can  not  see  misconduct  in  this  to  justify  setting  aside  the 
verdict. 

It  is  said  the  clerk  corrected  the  lorm  ot  the  verdict  without  the 
consent  of  the  jury.  It  seems  the  verdict  as  written  was,  "We.  the 
jury  in  the  issue,  join  n?id  find,'*  etc.     The  clerk  entered  it  in  the  usual 
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lorm,  **  We,  the  jury  in  the  issue  joined,  find/*  etc.  I  can  not  see  that 
the  correction  of  this  grammatical  mistake  prejudiced  any  one.  The 
verdict  as  returned  is  intelligible  enough,  and  good. 

The  third  objection  is,  that  the  verdict  is  against  the  weight  of  the 
evidence.  The  rule  is  too  well  established  to  require  more  than  mention 
that  it  must  be  so  far  against  the  weight  of  the  evidence  as  to  convince 
the  court  that  the  jury  must  have  acted  under  mistake  or  prejudice. 
The  court  can  not  say  that  such  was  the  case. 

There  was  considerable  conflict  as  to  prices.  The  testimony  for 
the  plaintitl  was  of  men  who  worked  there  at  the  time,  and  it  would  have 
indicated  a  higher  sum  than  that  which. the  jury  found. 

That  for  the  defendant  was  oi  experts,  formed  by  looking  at  the 
work  after  it  was  done.  It  appeared  that  in  some  cases  they  had  not 
included  all  the  work. 

The  question  was  lelt  to  the  jury  under  instructions,  to  which  no 
objections  were  made,  or  exceptions  taken,  and  they  have  passed  upon 
it,  and,  in  the  opinion  of  the  court,  the  parties  are  bound  by  it. 

The  motion  will,  therefore,  be  overruled. 


FOREIGN  JUDGMENTS— PETITION— CODE.  ^csc. 

[Special  Term,  January,  1872.] 

Dougherty  v.  Longmorb  &  Byrne. 

Under  Sees.  117  and  122  of  the  code,  a  petition  founded  on  a  judgment  rendered  in 
another  state  must  state  the  court  in  which  the  judgment  was  recovered,  the 
term  at  which  it  was  rendered,  the  parties  and  the  sum  recovered,  and  annex  a 
copy  of  the  transcript  sued  on. 

I.  J.  Miller,  lor  plaintitf. 

J.  G.  &  H.  Douglas,  lor  defendants. 

Demurrer  to  the  petition. 

Walker,  J. 

This  suit  is  brought  upon  a  judgment  of  a  West  Virginia  court. 

The  demurrer  is  general,  lor  the  reason  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  ol  action. 

Tbe  defect  urged  in  the  argument  was  that  it  did  not  state  that  the 
defendants  were  served  in  the  West  Virginia  suit. 

Under  the  old  system  of  pleading,  it  was  only  necessary,  in  an  action 
of  debt  on  a  judgment,  to  state  the  court  in  which  the  judgment  was 
recovered,  the  term  at  which  it  was  rendered,  the  parties,  and  the  sum 
recovered.     Chitty  Pleading  870,  371. 

In  the  case  ot  Memphis  Medical  College  v.  Newton,  12  Re.  382  (2 
Han.  lt>3),  the  question  as  to  the  necessary  averments,  in  an  action  under 
the  code  upon  a  jtidgment,  came  up  before  Judge  Gholson,  who,  after 
enumerating  the  requirements,  said  (p.  384): 

** It  is  my  conclusion  that  a  petition  on  the  judgment  of  another 
state  should  contain  the  same  substantial  allegations  as  were  required  in 
a  declaration  in  debt  on  such  judgment,  and  that  these  should  appear 
in  the  body  of  the  petition,  without  any  reference  to  the  transcript  of 
tbe  record,  which  is  only  to  be  used  as  evidence.     Nathan  v.  Lewis, 
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12  Re.  121  (1  Han.  239).     I  can  not  see  how  less  can  be  deemed  snffi^ 
cicnt,  and  it  is  clear  t  lat  more  ou^ht  neither  to  be  required  nor  insisted.* 

The  petition  in  this  case  contains  all  these  averments.     It   appears 
to  have  been  drawn  iron  Nash's  Pleadings  lt)6,  and  is  substantially  the 
same  as  Swan's  torm  on  page  890  of  his  Pleadings.     It  does  not  seem 
to  me  liable  to  the  obiections  urged  against  it;  but  I  do  not  find  any 
transcript  of  the  judgment  annexed  or  6led  with  the  papers. 

Section  117  ol  the  code  [Sec.  5085.  Rev.  Stat.]  requires  that  "if  the 
action,  counterclaim,  or  set-oif,  be  lounded  on  an  account*  or  on  a  note, 
bill,  or  other  written  instiument,  as  evidence  of  indebtedness,  a  copy 
thereof  must  be  attached  to  and  filed  with  the  pleadings.  It  not  so 
attached  and  filed,  the  reason  thereof  must   be  shown  in  the  pleadings." 

In  the  case  ol  Memphis  Medical  College  v.  Newton,  supra,  the 
transcript  was  referred  to  in,  and  made  part  of ,  the  petition  under  Sec. 
122  [Sec.  5086,  Rev.  Stat.]  ot  the  code,  and  the  court  held  this  practice 
to  be  erroneous,  but  intimated  that  it  should  have  been  hied  with  the 
petition,  in  accordance  with  Sec.  117.  I  have  looked  into  the  papers 
of  the  case,  and  find  that  the  petition  as  amended  contains  a  statement 
that  the  cooy  is  not  attached  becau-^e  it  his  heretofore  been  filed. 

Swan,  in  his  Pleading  and  Practice,  212,  regards  this  as  the  proper 
course. 

As  the  code  requires  this  copy,  or  a  statement  ol  the  reason  lor  Its 
absence,  it  seems  to  me  a  defect  which  can  be  taken  advantage  of  on 
demurrer,  and  as  the  present  petition  contains  neither,  I  think  the 
demurrer  should  be  sustained  on  this  ground,  and  leave  given  to  amend 
by  annexing  a  copy  ol  the  transiript  sued  on. 

Demurrer  sustained  and  leave  to  amend. 


«  S  s^    TRUSTEES-BANKRUPTCY— ATTORNEY'S  FEES. 

[Special  Term,  January,  1872.] 

*  Hallam  &  Hallam  v.  Maxwell  &  Jordan. 

1.  A,  trustee  of  the  estate  of  L  C.  Hopkins  in  bankruptcy,  employed  B  to  defend 

on  behalf  of  the  bankrupt  estate,  a  certain  case  in  the  Kentucky  courts.  In  « 
suit  by  B  against  A  for  fees:  Held^  that  A  did  not  incur  a  primary  personal 
liability,  and  that  Kniust  first  look  to  the  estate  for  his  fees. 

2.  Section  14  of  the  bankrupt  act  is  as  follows  :  **No  person  shall  be  entitled  to 

maintain  an  action  against  an  assignee  in  bankruptcy  for  anything  done  by 
him  as  such  assigne,  without  previously  giving  him  twenty  days*  notice  of 
such  action,  specifying  the  cause  thereof,  to  the  end  that  such  assignee  voms 
have  an  opportunity  of  tendering  amends,  should  he  see  fit  to  do  so  :  Held^ 
that  this  section  is  not  restricted  only  to  cases  in  which  the  assignee  has 
authority  to  bind  the  estate,  but  extends  to  "anything  done  by  the  assignee 
in  the  capacity  of  assignee."  Heldy  also,  that  a  presentation  of  a  bill  for 
services  to  the  assignee  is  not  a  sufficient  notice  under,  said  section. 

Matthews,  Ramsey  &  Matthews,  tor  plaintiffs. 
Hoadly  &  Johnson,  lor  defendants. 

♦  Reversed,  post  384 

i-'riticised,  in  thit  this  case  failed  to  notice  the  difference  between  a  trustee's 
liability  for  loss  of  trust  funds  and  his  'iability  upon  contracts.  His  liability  for 
trust  funds  depends  upon  whether  his  care  has  been  such  that  a  pmdent  m«i 
would  give  to' hi^^-^own.  The  latter  is  based  upon  his  promise,  express  or  implied, 
to  make  payment.    Goepper  v  Pfau,  8  Dec.  Re.  146. 
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Walkbr,  J. 

Suit  is  brought,  in  this  case,  to  recover  for  legal  services  rendered 
in  representing  the  trustees  of  the  estate  pt  L.  C.  Hopkins  in  bank- 
ruptcy, in  a  certain  case  in  the  Kentucky  courts.  It  is  admitted  that 
the  defendants  had  no  interest  whatever  in  the  matter,  except  as  such 
trustees,  and  that  the  plaintiils  knew  that  they  appeared  in  the  suits  only 
in  that  capacity,  and  it  appears  that  when  they  presented  their  bill  they 
made  it  out  in  the  name  of  the  trustees.  This  suit  is,  however,  brought 
ajs^ainst  Maxwell  &  Jordan  personally^  for  the  services  which  were 
rendered  in  representino:  the  trustees. 

There  are  three  defenses  set  up  in  the  answer: 

1 .  That  the  employment  was  to  represent  the  trustees,  and  that  the 
parties,  therefore,  were  not  liable  personally, 

2.  That  no  notice  of  the  suit  had  been  given  to  the  defendants, 
in  accordance  with  Sec.  14  of  the  bankrupt  act,  under  which  they  were 
acting. 

3.  A  denial  that  the  services  were  worth  what  is  charged. 

There  is  no  evidence  to  show  that  these  defendants  are  liable 
personally  in  this  case,  unless  on  the  broad  ground  that  a  trustee  in 
bankruptcy  necessarily  incurs  a  personafl  responsibility  in  reference  to  . 
everything  that  he  does  in  the  pertormahce  of  his  trust,  no  matter  how 
necessary  it  may  be,  or  whether  the  estate  has  funds  or  not.  There  is 
no  evidence  in  the  case  to  show  that  the  trustees  have  not  funds  in  their 
hands,  nor  lliat  the  services  were  not  neces^a^y  to  secure  the  trust 
property;  on  the  contrary,  the  evidence  is  that  they  were. 

I  have  been  able  to  find  no  case  in  the  books  holding  this  broad 
ground.     The  cases  referred  to  by  counsel  for  plaintifl  do  not  reach  it. 

The  cjse  of  Raw  v.  Cutten,  9  Bing.  102,  also  reported  in  2  Moore 
&  S.  128,  simply  holds  that  an  assignee  in  bankruptcy  will  not  be  liable 
for  the  loss  of  money  belonging  to  the  trust,  through  the  delault  of  an 
agent  employed  by  him.  unless  he  has  been  guilty  ol  negligence  in  the 
selection  of  the  agent.  On  the  contrary,  the  language  of  the  opinion 
would  seem  to  me  to  look  t^je  other  way. 

Tindall,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 

**Anfl,  again,  in  Ex  parte  Belchier,  Ambl.  218,  Lord  Hardwicke 
goes  much  more  fully  into  tie  principle,  by  which  the  question  of  the 
assignee's  liability  is  to  be  governed.  That  was  a  case  where  the  assignee, 
after  employing  a  broker  to  sell  tobacco,  the  property  ot  the  bankrupt, 
allowed  the  money  to  remain  in  his  hands  ten  days,  when  he  died 
insolvent.  Lord  Hardwicke  said:  *Ii  the  assignee  is  chargeable  in  that 
case,  no  man  of  sense  would  act  as  assignee  under  a  commission  of 
bankruptcy.  This  court  has  laid  down  a  rule  with  regard  to  the  trans- 
actions ot  assignees,  and  more  so  of  trustees,  so  as  not  to  strike  a  terror 
into  mankind  acting  for  the  benefit  ot  others,  and  not  for  their  own. 
Courts  of  law  and  equity,  too,  are  more  strict  as  to  executors  and 
administrators:  but  where  trustees  act  by  other  hands,  either  from  ne- 
cessity or  conformably  to  the  common  usage  of  mankind,  they  are  not 
answerable  tor  losses.'  In  another  part  of  the  judgment  he  adds:  'The 
assignee  in  this  case  acted  as  prudently  for  the  trust  as  for  himself,  and 
according  to  the  usage  of  business.'  " 

And  Chief  Justice  Tindall  proceeds,  page  103:  '^  Inasmuch,  there- 
fore, as  the  provisional  assignee  had  the  power,  both  from  the  necessity 
of  the  case,  and  also  from  the  ordinary  course  of   business  observed  on 
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similar  occasions,  to  execute  this  part  of  bis  duty  by  means  ol  an  agent, 
and  as  tbere  is  the  entire  absence  of  fraud  on  the  part  of  the  defendant, 
and  no  proof  ol  negligence  in'  choosing  an  insufiicient  or  dishonest 
person  as  his  agent,  we  hold,  upon  the  authority  of  the  cases  above 
relerred  to,  that  he  is  not  to  be  charged  with  the  money  received  by 
Williams,  and  not  paid  over  to  the  defendant,  in  an  action  lor  money 
had  and  received  by  him  to  the  use  of  the  plaintiH.'* 

The  olher  case  relerred  to  by  counsel  was  Murch  v.  Clarke,  10  Bing. 
102.  In  this  case  the  assignee  had  received  money  due  the  estate  under 
a  void  assignment,  and  was  sued  by  the  bankrupt  to  recover  it.  The 
court  held  that  he  would  be  liable  if  it  was  still  in  his  hands,  but  il  be 
had  paid  it  into  bank,  as  recfuired  by  the  law.  He  would  not  be. 

These  were  the  only  cases  to  which  1  was  referred  by  counsel,  and 
they  seem  to  me  to  be  far  Iroui  supporting  their  position. 

An  analogy  was  suggested  by  counsel,  as  well  as  in  the  case  of  Raw 
v.  Cutten,  supra^  between  the  liability  of  an  assignee  and  that  of  exec- 
utors or  administrators,  but  I  have  not  been  able  to  find  a  single  case 
imposing  so  extensive  a  liability  upon  executors  or  administrators. 

The  strongest  authority  I  can  find  is  a  passage  in  Tiffany  and 
Bullard  on  Trustees,  688: 

'^Purchases  made  by  trustees,  executors,  administtators,  or  guardi- 
ans, when  made  in  obedience  to  the  duties  of  trust,  impose  upon  them 
persona]  liability,  and  the  seller  must  look  to  them,  and  they  to  the 
trust  estate,  for  reimbursement." 

The  cases  cited  to  sustain  this  proposition  are  but  three  in  number, 
and  do  not  seem  to  sustain  the  position.  They  are  all  cases  of 
,  executors,  except  Sanford  v.  Howard,  29  Ala.  101,  which  was  the  case 
of  a  guardian.  In  this  case,  the  order  was  as  follows:  '*Let  the 
children  ol  Jacob  May  berry,  deceasec!.  have  any  goods  they  wish,  and 
charge  them  to  the  children  separately,  and  I  will  pay  far  them  at  iki 
end  of  the  year^  or  as  soon  as  the  cotton  crop  is  sold.'*  This  was.  as  the 
court  say,  a  clear  personal  undertaking,  and  afforded  full  ground  tor 
holding  the  guardian -to  a  personal  liability.' 

Harding  v.  Evans,  3  Port.  (Ala.)  221,  is  a  case  where  the  statute 
required  the  executor  to  carry  on  the  farm  during  the  residue  of  the 
year  in  which  the  intestate  died.  The  suit  is  for  goods  purchased,  bat 
the  court  say  that  it  does  not  appear  that  ti  e  goods  were  purclia>ed  for 
the  support  of  the  plantation  during  that  year. 

The  case  was,  therefore,  not  mtde  out.  It  is  true,  the  court  go  on 
to  say:  **But  if  it  did  .^o  appear,  neither  the  statute  referred  to,  nor  any 
other  principle  ol  law,  would  relieve  the  administrator  from  liability 
for  the  articles  purchased  by  him.  The  statute  gives  a  sufficient 
indemnity  to  the  administrator  in  cases  of  this  kiDd  (and  which  is,  per- 
haps, only  the  same  that  he  could  have  claimed  under  the  common  law), 
that  all  expenses  in  continuing  the  plantation  may  be  deducted  from 
the  amount  of  assets  which  may  come  into  the  hands  of  the  adminis* 
trator.*' 

So  in  Lovell  v.  Field.  5  Vt.  218,  where  an  administrator  bou^bt 
goods  lor  the  benefit  of  the  estate,  he  was  held  personally  liable,  hut 
there  wa^  nothing  to  show  that  it  was  his  duly  to  buy  them.  It  is 
singular  that  no  authorities  are  cited  in  either  of  these  cases. 
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These  cases,  then,  when  strictly  analyzed,  do  not  sustain  the 
doctrine  that  a  trustee  is  liable  personally,  when  acting  strictly  within 
the  line  of  his  duty,  and  in  good  faith  for  the  benefit  of  the  trust  estate. 

In  such  cases  as  this,  the  trustee  is  liable  personally  if  he  does  not 
prosecute  or  attend  to  the  suit;  and  to  say  that  he  can  not  procure  the 
necessary  services  to  do  so  without  incurring  primary  personal  liability 
therelor,  seems  to  me  open  to  the  objection  stated  in  Raw  v.  Cutten, 
supra,  of  discouraging  men  irom  taking  so  dangerous  a  position. 

Moreover,  in  our  state  the  decisions  are  more  liberal  toward  exec- 
utors and  administrators  than  in  most  others. 

In   Howard   v.  Powers,  6   Ohio   92.  94,   it   was   held   that   counts 

alleging  that  the  administrator  became  indebted  as  aiministrator^  and 
promised  to  pay  as  administrator^  could  be  joined  with  counts  charging 
indebtedness  by  the  testator. 

Wright,  J.,  said,  page  94:  **If  the  estate  is  insolvent,  and  the 
administrator  has  disbursed  these  assets  in  due  course  of  administration, 
can  he  be  made  liable  as  an  individual  when  in  that  capacity  he  has 
done  nothing  ?  The  rule  of  law  that  would  so  subject  an  administrator 
without  fault,  would  be  palpably  unjust;  yet  he  would  be  so  liable,  if  the 
transaction  be  held  his  own  personal  contract.  In  the  case  supposed, 
the  money  was  received  by  the  individual  as  administrator.  As  an 
individual,  he  had  not  a  shadow  of  claim  to  it,  and  he  paid  it  aw^ 
again  under  the  direction  and  sanction  of  the  law,  with  the  superadded 
obligation  of  his  oath  of  office.  Upon  no  principle  of  equity  or  justice 
can  he  be  holden  as  an  individual  to  answer  lor  it." 

And  in  Andrews  v.  Andrei?vs,  7  Ohio  St,  143,  160,  Judge  Brinker- 
hof!,  while  holding  that  an  executor  undertaking  to  defend  the  will 
cannot,  if  unsuccessful,  claim  his  expenses  from  the  estate,  says,  page 
150:  *'The  question  presented  in  this  agreed  statement  depends,  it 
seems  to  us,  upon  a  lurther  inquiry,  to-wit:  is  an  executor  or  adminis- 
trator, with  the  will  annexed,  in  duty  bound  to  maintain  against  the 
heirs  at  law  a  contest  as  to  the  validity  of  the  will  which  he  has  under- 
taken to  execute  ?  If  he  be  thus  bound,  it  it  be  a  duty  the  law  casts 
upon  him  in  the  administration  of  his  trust,  then  it  follows  that  the 
expenses  lairly  incurred  by  him  in  such  contest  must  be  payable  out  of 
the  trust  estate,  whatever  may  be  the  consequences  to  the  successful  con- 
testant. The  idea  that  the  law  should  imperiously  thrust  the  onerous 
duty  upon  a  trustee,  Having  in  general  no  personal  interest  in  the  exist- 
ence of  the  trust,  and  make  him.  personally  responsible  for  the  expenses 
fiecessarily  incurred  in  the  discharge  of  his  duty^  is  wholly  inadmissible. 
Considerations  ot  public  policy,  sufficient  to  overbear  all  incidental 
private  convenience  and  private  interest,  would  forbid  it,  for  otherwise 
a  prudent  man  would  seldom  undertake  the  office  of  executor  when 
there  was  the  remotest  prospect  of  a  contest  of  the  will,  and  the  statutory 
right  to  dispose  ot  property  by  will  would  he  made,  to  a  great  extent, 
a  dead  letter  for  the  want  of  responsible  persons  willing  to  assume  the 
risks  of  its  execution.*' 

In  the  same  case,  the  opinion  proceeds  throughout  on  the  ground 
that  an  executor  is  bound  as  a  trustee,  but  that  a  trustee,  though  bound 
to  protect  the  trust  property^  is  not  bound  to  protect  the  instrument 
creating  the  trust.  It  assumes  directly  that,  il  he  were  so  bound,  he 
would  be  entitled  to  his   expenses,  though  unsuccessful. 

52    Dis. 
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I  find,  too,  that,  under  the  strict  rules  of  the  common  law,  the 
jddgment  lor  costs  against  an  executor,  where  thete  was  no  laches  or 
fault,  was,  de  bonis  testaioris,  ei  si  nofi,  de  bonis  proprtis^  thus  imposing 
on  him  only  a  secondary  liability.     Tollee  on  Executors  363,  366. 

It  seems  to  me  that  the  principles  to  be  deduced  from  these  cases 
are,  that  when  a  trustee  acts  bona  fide  in  the  discharge  of  a  duty 
imposed  upon  him  by  law,  he  does  not  incur  at  least  a  primary  personal 
liability,  but  that  he  does  so  when  he  departs  Irom  his  actual  duty  and 
volunteers  to  do  something  outside  of  his  duty  ior  the  benefit  of  the 
estate. 

It  seems  to  me  that  this  rule  is  founded  in  the  same  strong  reasons 
ol  public  policy  and  justice  stated  in  the  citations  from  Raw  v.  Cutten, 
and  Andrews  v.  Andrews,  snpra. 

Now,  it  was  clearly  a  part  of  the  duty  of  these  trustees  to  defend 
their  trust.  Had  they,  having  means  in  their  hands  at  least,  failed  to 
do  so,  they  would  have  become  personally  liable  for  their  negligence; 
they,  therelore,  are  entitled  to  demand  that  their  employers  look  to 
the  fund  for  which  their  services  were  employed. 

Nor  is  any  hardship  imposed  upon  the  other  party  by  such  a  deci- 
sion.  If  he  does  not  choose  to  rely  upon  the  estate  for  which  he  is  asked 
to  act,  in  the  first  instance,  at  least,  he  is  under  no  obligation  to  act  at 
all.  He  is  perfectly  free  to  refuse  to  do  anything,  unless  secured  in 
some  way;  and  it  is  no  hardship  to  him  to  require  him  to  signify  his 
determination  openly. 

It  seems  to  me,  therefore,  that,  upon  principle;  this  action  can  not 
be  maintained  against  these  defendants  personally,  under  the  facts  now 
shown. 

The  second  ground  ot  defense  is  based  on  the  following  clause  of 
Sec.  14  of  the  bankrupt  act: 

*'No  person  shall  be  entitled  to  maintain  an  action  against  an 
assignee  in  bankruptcy  for  anything  done  by  him  as  such  assignee, 
without  previously  giving  him  twenty  days*  notice  of  such  action, 
specifying  the  cause  thereof,  to  the  end  that  such  assignee  may  have  an 
opportunity  of  tendering  amends,  should  he  see  fit  to  do  so.*' 

Under  Sec.  43,  when  the  estate  is  wound  up  by  trustees,  as  it  is  in 
this  instance,  the  act  provides  that  ^*said  trustees  shall  have  all  the  rights 
and  powers  of  assignees  in  bankruptcy.'' 

These  clauses  requiring  a  certain  notice,  to  be  given,  are  quite 
common  in  England,  and  this  clause,  with  many  others,  was  probNBiBly 
borrowed  from  their  bankrupt  act. 

It  was  claimed  in  argument,  that  this  applied  only  to  cases  in  which 
the  assignee  had  authority  to  bind  the  estate,  but  it  seems  to  me  that 
could  not  have  been  the  intention.  As  to  such  matters,  the  assignee 
does  not  need  any  protection.  It  is,  I  think,  intended  to  cover  all  acts 
which  the  assignee  honestly  does  in  the  discharge  of  the  trust  wbich 
the  law  casts  upon  him.  This  is  the  construction  which  has  been  put 
upon  it  in  England.  Thus  it  has  been  held  that  a  judge  ot  a  county 
court  disobeying  a  prohibition,  was  entitled  to  notice  of  an  action. 
Booth  V.  Clive,  20  Law  Jour.  C.  B.  161 ;  see  also  Newton  v.  Ellis,  5  El. 
&  Bl.  116;  Davis  v.  Curling,  8  Con.  B.  287;  Hendrick  v.  Moss,  7 
Hurl.  &  Nor.  136. 

In  some  cases  a  distinction  has  been  taken  between  actions  of  tort 
and  actions  ol  contract,  and  the  requirement  ol  notice  has  been  held  to 
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apply  only  to  the  lormer. .  Such  cases  are  Umphelby  v.  McLean,  1  Bafn. 
&  Aid.  42;  Atkins  v.  Barnwell,  3  East  92.  But  upon  examination, 
these  cases  will  be  found  to  turn  upon  the  phraseology  of  the  particular 
act,  and  it  is  not  understood  to  be  a  general  rule,  as  is  shown  by  Water- 
house  V.  Kean,  4  Barn.  &  Cr.  200. 

The  language  of  this  act,  too,  is  broader  than  that  of  the  English 
acts.  Their  general  language  is  that  no  action  shall  be  brought  without 
notice  for  "anything  done  in  pursuance  of  this  act."  Here  it  is:  that 
no  action  shall  be  maintained  ''against  an  assignee  in  bankruptcy  for 
anything  done  by  him  as  such  assignee." 

This  is  broader  than  the  language  of  any  English  act  that  I  have 
seen. 

It  seems  to  me  that  it  is  clear  that  the  employment  in  this  case  was 
done  as  assignee.  It  was  the  employment  ot  an  attorney  to  represent 
the  bankrupt's  estate  in  a  suit  concerning  property  belonging  to  it,  when 
it  was  his  duty,  as  assignee,  to  protect  it.  I.  think  the  assignee  was 
entitled  to  notice  oi  the  suit. 

The  only  notice  shown  .wa>  a  presentation  of  a  bill.  Under  all  the 
English  decisions  this  is  not  sufficient,  and  it  seems  to  me  to  have  been 
the  intention  of  the  act  to  require  a  specific  notice. 

I  have  not  found  it  necessary  to  go  into  any  discussion  of  the  value 
of  the. services  rendered,  having  come  to  the  conclusion,  on  the  other 
defenses,  that  judgment  must  be  for  the  defendants. 


PROMISSORY  NOTES— ADMINISTRATORS.  «  c.axj. 

[Special  Term,  January,  1872.] 

Levi  v.  Buchanan  &  Co. 

The  plaintifif  brings  an  action  against  A,  B  and  C,  administrator  of  D,  on  a  promis- 
sory note,  made  by  the  firm  of  A  &  Co.,  which  consisted  of  A,  B,  and  D.  The 
petition  does  not  show  that  any  one  of  the  conditions  required  by  Sec.  96  of 
the  act  of  1840,  to  provide  for  the  settlement  of  the  estates  of  deceased  persons, 
has  been  fulfilled :  Hefdy  on  demurrer,  that  the  action  was  improperly  brought 
against  C,  administrator  of  D. 

H.  M.  Moos,  for  plaintiff. 
Sage  &  Hinkle,  for  deiendant. 

Walker,  J. 

This  is  a  suit  against  C.  M.  Buchanan,  C.  B.  Poote,  and  B.  P. 
Brannan,  administrator  of  Laboyteaux,  deceased,  on  a  promissory  note, 
signed  by  Buchanan  &  Co.,  which  firm  was  composed  of  Buchanan, 
Poote,  and  Laboyteaux. 

The  petition  is  in  the  usual  form,  and^  does  not  aver  any  special 
presentation  to  the  administrator  for  allowance,  or  any  refusal  by  him  to 
allow  the  claim. 

The  administrator  demurs,  on  the  ground  that  as  to  him  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  ot  action. 

The  caseof  Burgoyne  v.  Insurance  &  Trust  Co.,  6  Ohio  St.  58t), 
cited  by  counsel  for  plaintiQ,  does  not  touch  the  case.  There,  the  deci- 
sion was  that  the  parties  were  not  properly  joined.  Here,  the  joinder 
is  not  complained  ot,  but  it  is  claimed  that  special  steps  were  necessary 
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to  charge  the  administrator,  and  that  the  petition  does  not  show  that 
these  step  have  been  taken. 

The  petition  shows  that  Brannan  was  appointed  administrator 
October  26.  1871. 

The  0ct  of  1840  for  the  settlement  of  the  estates  ot  deceased  persons 
[38  O.  L.  146]  1  S.  &  C.  584,  provides: 

''Section  96.  No  executor  or  administrator  shall  be  liable  to  the 
suit  ot  a  creditor  of  the  deceased,  until  alter  the  expiration  of  eighteen 
months  from  the  date  oi  bis  administration  bond,  or  the  iurther  time 
allowed  by  the  court  lor  the  collection  ol  the  assets  ot  the  estate,  unless 
it  be  lor  the  recovery  ot  a  demand  that  would  not  be  aflected  by  the 
insolvency  of  the  estate;  or  unless  it  be  brought  alter  the  estate  has 
been  represented  insolvent,  for  the  purpose  of  ascertaining  a  claim  that 
has  been  contested;  or  unless  the  claim  has  been  exhibited  to  the 
executor  or  administrator,  and  has  been  disputed  or  rejected  by  him.*' 
[Sec.  6108,  Rev.  Stat.l.    . 

Now  the  petition  itsell  shows  that  the  eighteen  months  have  not 
elapsed  since  the  appointment  of  the  administrator,  and  yet  tails  to 
bring  the  suit  within  either  oi  the  three  classes  in  which  only  suit  is 
authorized  within  such  time. 

The  demurrer  will,  therefore,  be  sustained,  and  care  taken  to  amend 
by  inserting  the  necessary  averments  to  charge  the  administrator,  it  they 
can  be  made. 


t  CSC.       ASSUMPSIT— LEASEHOLD— INTEREST. 

[Special  Term,  January,  1872.] 

*  Cha^ilotte  Cushman  v.  Garrison  &  Davis. 

1.  A  sells  a  perpetual  leasehold  interest  in  certain  property  to  B,  who  executed  to 

A  his  notes  and  mortgage  for  part  of  the  purchase  money. 

2.  B  sells  the  said  leasehold  interest  to  C  and  conveys  the  same  by  a  deed-poll, 

which  C  accepts.  Said  deed-poll  recites  the  facts,  that  the  ((foresaid  purchase 
money  notes  had  been  given  to  A,  and  were  unpaid,  and  that  C  had  assumed 
the  payment  of  them  as  part  ot'  the  consideration  *  money  in  the  purchase 
of  the  premises  from  B :  Held,  that  an  action  of  assumpsit,  by  A  against  C 
for  the  amount  of  the  unpaid  notes,  will  lie. 

In  May,  1856,  Charlotte  Cushman  and  another,  it  is  alleged  in  the 
petition,  were  the  owners  of  a  perpetual  leasehold  interest  in  the  Spencer 
House,  and  then  sold  the  same  to  Elisha  Seymour,  who  executed  to 
plaintill  his  notes  lor  part  c  f  the  purchase  money,  and  a  mortgage  on  the 
premises  to  secure  the  same.  Shortly  afterward  Seymour  sold  to  the 
delendants  the  same  premises,  and  conveyed  to  them  by  deed-poll,  in 
the  usual  lorm,  which  they  accepted.  In  this  deed  it  is  recited  that  the 
notes  aforesaid  had  been  given  to  Miss  Cushman  and  were  unpaid;  and 
then  occurs  this  agreement :  * 'Which  saia  notes  and  said  mortgage  the 
said  Garrison  8l  Davis  have  assumed  to  pay  as  part  of  the  consideration 

*  Cited  in  support  of  the  proposition  that  where  a  purchaser  of  property  at  an 
assignee's  sale  verbally  agrees  to  pay  bonded  indebtedness  covering  such  property 
as  a  part  of  the  consideration  of  the  purchase  price,  such  promise  is  founded  upoii 
sutficient  consideration,  and  is  not  to  answer  the  debt  of  another  so  as  to  come 
within  the  statute  of  frauds.     Conner  v.  Bramble,  9  Dec.  617. 


SUPERIOR  COURT.  821 


Cushman  v.  Garrison  &  Davis. 


'money  of  the  purchase  of  the  premises  aforesaid,  by  the  said  Garrison 
&  Davis  from  the  said  Seymour." 

It  is  also  alleged,  that  the  delendants  took  possession  and  have 
since  occupied  the  said  premises,  and  have  paid  all  the  notes  mentioned, 
except  two  notes  of  $3,333.38  each  and  one  for  $100,  all  made  by 
Seymour  as  aioresaid,  and  which,  by  the  clauses  and  terms  of  the  deed 
and  their  acceptance  thereol  and  agteement  of  purchase,  they  assumed 
and  promised  Seymour  they  would  pay  the  plaintifi,  and  therefore  she 
asks  payment. 

To  this  petition  the  defendants  demur:  1.  That  plaintifi  had  no 
right  to  bring  this  action;  and  2.  That  the  petition  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action. 

A.  Brower,  for  plaintiti. 

J.  P.  Baldwin,  tjor  delendants.  ' 

Hagans,  }. 

The  action  seems  to  be  founded  on  the  contract  of  which  the  recital 
in  the  deed  is  evidence;  and  the  damages  will  be  measured  by  the 
balance  of  purchase  money  due  which  the  plaintiti  asks  to  recover. 

It  is  said,  in  1  Chitty  on  Pleading,  4-t),  **If  a  deed-poll,'*  which 
this  deed  is,  '*not  being  inter  partes ^  contain  a  covenant  with  A.  to  pay 
B.  a  sum  of  money,  ic  may  be  doubtful  whether  B.  could  sue  in  his  own 
name,*'  lor  the  reason  that  the  contract  is  under  seal.  "If,  however, 
the  covenant  in  a  deed-poll  he  generally ,  *topay  B.,'  *  *  *  there 
appears  to  be  no  difficulty  in  his  maintaining  an  action  in  his  own  name, 
although  he  did  not  execute  the  deed,  and  was,  in  all  other  respects,  a 
stranger  to  it." 

It  is  true,  Miss  Cushman  is  not  named  in  the  clause  of  the  deed 
stating  the  assumption  to  pay  the  notes  and  mortgage,  but  it  is  stated 
that  they  were  made  to  her.  by  name,  so  that  it  is  substantially  a 
covenant  to  pay  to  her ;  and  under  our  code  all  difficulty  on  the  ground 
ot  plaintiti 's  right  to  maintain  the  action,  growing  out  of  the  terms  of 
the  instrument,  would  seem  to  be  at  an  end.  The  covenant  is  lor  her 
benefit.  Fellows  v.  Oilman,  4  Wend.  414.  It  is  said  this  is  a  promise 
to  pay  the  debt  of  another,  not  signed  by  the  party  to  be  charged  there- 
with, as  the  deed  is  not  signed  by  the  defendants  or  either  of  them. 
But  this  objection  can  hardly  stand,  and  the  promise  is  not  such  as  is 
contemplated  by  the  statute.  This  idea  seem  to  have  grown  out  of  some 
confusion  as  to  whom  the  promise  is  made.  If  one  make  a  promise  to 
another,  for  the  benefit  o\  a  third  person,  it  is  a  perfectly  good  promise, 
even  if  not  in  writing,  when  founded  on  a  good  consideration,  and  th% 
third  person  may  maintain  an  action  on  it.  Crumbaugh  v.  Kugler,  3 
Ohio  St.  544;  Thompson  v.  Thompson,  4  Ohio  St.  333;  Bagaley  &  Co. 
V.  Waters,  7  Ohio  St.  359.     This  seems  to  be  the  settled  law  in  Ohio. 

But  it  is  said  the  plaintifl  has  given  nothing  for  a  personal  claim 
against  the  defendants,  and  that  all  she  bargained  tor  was  the  right  to  a 
personal  judgment  against  Seymour,  by  whose  contract  with  the  delend- 
ants she  can  take  nothing.  It  is  urged  that  Seymour  and  defendants 
might  cancel  the  contract,  inasmuch  as  plaintiff  is  no  party  to  it,  and 
there  is  no  intention  expressed  to  benefit  the  plaintiff.  These  objec- 
tions proceed  on  the  ground  that  there  is  no  privity  of  contract  between 
the  parties.  It  is  said,  finally,  there  is  no  case  in  Ohio  of  such  a 
promise  in  a  contract  under  seal. 
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To  take  the  last  objection  first,  it  will  perhaps  be  enough  to  stat^ 
that  the  contract  made  by  defendants,  whatever  may  be  its  scope  and 
effect,  is  not  under  seal;  and  if  it  were,  it  might  be  doubted  whether, 
under  the  code,  that  would  make  any  difference.  Certainly,  the  mere 
fact  that  a  promise,  not  under  the  seal  of  the  party  making  it,  is  in  a 
sealed  instrument,  does  not  constitute  any  objection  to  the  plaintiff's 
rigut  to  sue.  Besides,  the  projnise  is  parol,  and  the  instrument  is 
merely  evidence  of  the  promise  dehors  ths  written  contract,  as  beiore 
stated. 

The  other  objections  made  seem  to  have  some  foundation  in  a  case 
decided  in  the  Supreme  Court  ot  Massachusetts.  Mellen  v.  Whipple,  67 
Mass.  (1  Gray)  317;  and  see  Millard  v.  Baldwin.  69  Mass.  (3  Gray)  484; 
Field  V.  Crawford,  72  Mass.  (6  Gray)  116.  The  first  of  these  cases  was 
where  Rollins  made  his  note  lor  $500,  payable  to  Ellis  &  May  or  order, 
and  mortgaged  to  the  payees  a  certain  lot,  and  then  sold  and  conveyed 
the  equity  of  redemption  to  the  delendant  by  deed,  in  which  it  was  stated 
that  '*tbe  granted  premises  were  subject  to  a  mortgage  lor  (500,  which 
mortgage,  with  the  note  lor  which  it  was  given,  the  said  Whipple  is  to 
assume  and  cancel.'*  The  deed  was  accepted  by  Whipple,  the  note 
indorsed,  and  the  mortgage  assigned  to  plaintiff's  intestate,  and 
Whipple  paid  some  interest,  and  refusing  to  pay  any  more,  was  sued. 
The  court  held,  that  on  this  promise  no  action  could  be  maintained  by 
the  plaintiH's  intestate,  on  the  ground  that  the  matter  was  exclusively 
between  the  parties  to  the  deed;  that  the  sale  of  the  equity  of  redemp- 
tion did  not  lessen  the  plaintiff's  security ;  and  that,  as  nothing  had  been 
put  into  the  deleudants'  hands  to  meet  Rollins'  debt,  there  was  no  con- 
sideration to  support  the  promise.  It  is  not  necessary  to  criticise  this 
case,  though  it  is  doubted  as  good  law  in  Lawrence  v.  Pox,  20  N.  Y. 
268.  The  case  at  bar  differs  from  it  very  materially.  •  Here  Miss  Cush- 
man  is  the  mortgagee,  and  there  was  something  put  into  the  defendants' 
hands  by  Seymour  with  which  to  satisfy  Seymour's  obligations,  and  the 
promise  is  part  of  the  consideration  money  of  the  purchase.  The  amount 
to  be  paid  Seymour  was  by  just  so  much  the  less;  and  this  case,  there- 
fore, stands  on  the  principle  of  the  earlier  cases  in  Massachusetts,  and 
which  are  cited  with  approval  in  Mellen  v.  Whipple,  67  Mass.  (1  Gray) 
317.  Arnold  v.  Lyman,  17  Mass.  400;  Fitch  v.  Chandler.  58  Mass.  (4 
Cush.)  255;  Hall  v.  Marston,  17  Mass.  575. 

In  Brewer  v.  Dyer,  61  Mass.  (7  Cush.)  337,  the  court  says  that  the 
obligation,  in  such  a  case,  **does  not  rest  upon  the  ground  of  any 
actual  or  supposed  relationship  between  the  parties,  but  upon  the  broader 
and  more  satisfactory  basis,  that  the  law,  operating  on  the  acts  ot  the 
parties,  creates  the  duty,  establishes  a  privity,  and  implies  the  promise 
on  which  the  action  is  founded."  Ho\^e  v,  Howe,  1  N.  H.  49;  15  Me. 
285;  and  Gramwell  v.  Insurance  Co.,  53  Mass.  (12  Metc.>167,  were  cited 
on  the  argument,  but  they  were  actions  on  promises  under  seal,  and  have 
no  bearing  on  this  case. 

In  Thompson  v.  Thompson,  supra.  Judge  Thurman  said  that  if  the 
purchaser  of  an  incumber^'d  estate  take  it,  subject  to  the  incumbrance, 
and  an  abatement  is  made  in  the  price  on  that  account,  he  is  bound  to 
indemnify  his  grantor  against  the  incumbrance,  whether  he  expressly 
promise  to  do  so  or  not.  And  on  page  353,  il  the  promise  be  made, 
*Mt  was  on  a  sufficient  consideration,  and  an  action  of  assumpsit  could 
have  b'^en  maintained  by  the  Trust  Company,"  the  holder  ol   the  mort- 
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gage  debt.  **There  could  be  no  doubt  that  Thompson/*  the  last  owner 
of  the  equity  of  redemption,  ''was  a  debtor  tor  the  money." 

This  is  an  action  ol  assumpsit,  and  the  defendantb  are  debtors  tor 
the  money.  What  may  be  the  equities  ol  the  defendants  I  do  not  now 
decide.     They  may  be  set  up  in  the  answer. 

Demurrer  overruled. 


ASSESSMENTS— CONTRACT— AMENDMENTS.         ^  S  s*^ 

IMI 

[General  Term,  January,  1872.] 

FiNNELL  &   MCGUIRE  V.  HOWELLS. 

1.  When  a  city  makes  a  contract  for  an  improvement  under  a  law  authorizing  it  to 

make  an  assessment  to  a  certain  per  cent,  on  the  abutting  property  to  pay  the 
expenses  of  such  improvement,  though  the  law  is  amended  subsequent  to  the 
contract,  but  prior  to  the  passage  of  the  assessing  ordinance,  so  as  to  diminish 
the  per  cent.,  the  right  to  make  the  assessment  to  the  extent  authorized  at  the 
time  of  the  contract,  is  saved  by  the  saving  clauses  of  chapter  60  of  the  mu- 
nicipal code. 

2.  Whether,  under  such  circumstances,  the  legislature  could  divest  the  corpora- 

tion of  its  power  to  make  the  assessment  on  the  faith  of  which  the  contract 
was  made,  quaere  f 

On  November  t),  1868,  the  city  council  of  Cincinnati,  on  the  peti- 
tion of  two-thirds  ol  the  property  owners  therefor,  and  the  recommenda- 
tion ol  the  board  of  city  improvements,  passed  an  ordinance  to  grade 
and  pave  Oregon  street  from  Observatory  road,  fifteen  hundred  and 
forty-seven  feet  southeastwardly.  declaring  the  same  necessary,  and  that 
the  costs  and  expenses  thereof  be  ascertained  and  assessed  according  to 
the  provisions  of  the  acts  of  the  legislature  and  the  ordinances  of  the 
city  of  Cincinnati  upon  the  subject. 

At  the  time  fhis  improvement  was  ordered,  the  law,  referred  to  in 
the  ordinance  and  in  the  contract  for  the  work  subsequently  made  with 
the  plaintiffs,  provided  *'that  in  no  case  shall  the  tax  levied  and  assessed 
upon  any  lots  or  lands  tor  any  improvement  authorized  by  this  section, 
amount  to  more  than  fifty  per  centuth  of  the  value  of  said  lot  or  land,  to 
be  estimated  after  the  said  improvement  has  been  made;  and  all  the 
costs  of  said  improvements  exceeding  the  said  per  centum,  that  would 
otherwise  be  chargeable  on  said  lot  or  land,  shall  be  paid  by  the  munic- 
ipal corporation  out  of  its  general  resources.*'  [63  O.  L.  22]  S.  &  S. 
804  [repealed,  66  O.  L.  277],  805.  And  the  ordinance,  referred  to  in  the 
ordinance  directing  the  improvement  and  in  the  contract,  provided  that 
in  every  agreement  for  such  work,  it  shall  be* stipulated  ''that  the  city 
shall  not,  in  any  court,  be  liable  to  pav  the  person  or  persons  so  con- 
tracting for  any  part  of  said  work  and  the  materials  to  be  used  for  the 
same,  except  such  part  thereof  as  may  properly  be  chargeable  upon  city 
property  bounding  or  abutting  thereon.'*  2  Disnev  Laws  and  Ordi- 
nances (1866)  849. 

On  December  23,  1868,  an  agreement  was  executed  by  and  between 
the  city  and  the  plaintiffs  in  error,  whereby  the  latter  agreed  to  do  the 
work  at  stipulated  prices  and  in  a  specified  manner;  and  that  their  com- 
pensation for  the  work,  etc.,  shall  be  made  as  specified  in  said  ordinance 
of  June  12,  1850,  above  cited,  and  not  otherwise.  And  that  the  city  of 
Cincinnati  shall  not,  in  any  event,  be  liable  to  pay  for  any  part  of  said 
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work,  etc.,  except  such  as  may  be  properly  chargeable  upon  city  property 
bounding  on  the  street. 

The  work  under  this  contract  was  performed  by  the  plaintifls  in 
error  and  accepted  by  the  city;  and  on  November  18,  1870,  council 
passed  an  ordinance  assessing  and  levying  six  dollars  twenty-eight 
cents  and  six  mills  ($6.28t))  on  each  front  loot  ol  the  several  lots  of  land 
abutting  on  the  street  to  pay  the  costs  and  expenses  of  the  improvement; 
and  that  the  owners  of  ^aid  lots  of  land  pay  the  amounts  severally  due 
from  them  to  Finnell  &  McGuire,  the  plaintiUs  in  error,  within  twenty 
days  from  the  date  of  the  ordinance,  or  be  subject  to  the  interest  and 
penalty  on  the  same. 

The  municipal  code  (6f>  O.  L.  241;,  which  took  effect  July  1,  1869. 
made  no  substantial  change  in  the  mode  ot  assessing  and  paying  lor 
improvements  of  this  description.  Sec.  543.  [See  Sees.  2271-2-3,  Rev. 
Stat.] 

On  April  17,  1870,  before  this  work  was  finally  completed,  the 
legislature  repealed  the  above  Sec.  543  of  the  municipal  code,  and  pro- 
vided that,  '*In  no  case  shall. the  tax  or  assessment,  specially  levied  and 
assessed  upon  any  lot  or  land  tor  any  improvement,  amount  to  more 
than  five  per  centum  of  the  value  of  such  lot  or  land  as  assessed  for  tax- 
ation; the  cost  exceeding  said  per  centum,  that  would  otherwise  be 
chargeable  on  s^uch  lot  or  land,  shall  be  paid  by 'the  corporation  out  of 
the  general  revenue."     67  O.  L.  80. 

A.nd  the  above  amendment  was  repealed  on  May  2,  1871,  and  Sec. 
548  re-enacted  in  the  exact  language  of  the  above  amendment  of  April 
17,  1870,  with  this  proviso  added:  **Provided,  that  in  cities  ot  the  first 
class  the  tax  or  assessment  specially  levied  and  assessed  upon  any  lot  or 
land  for  any  improvement,  may  amount  to  twenty -five  per  centum  of 
the  value  of  such  lot  or  land  alter  such  improvement  is  made."  68  O. 
L.  125. 

Edward  B.  Ho  wells,  the  defendant  in  error,  was  the  owner  of  a  lot 
fronting  one  hundred  and  sixty  feet  on  Oregon  street,  and  extending 
back  eastwardly  one  hundred  and  eighty  feet  on  one  side,  and  two  hun- 
dred and  ninetv  feet  on  the  otUer,  the  assessment  upoij  which,  as  pro- 
vided in  the  assessing  ordinance,  amounted  to.  $1,005.76. 

It  appears  that  this  lot  w^s  valued  for  taxation  under  the  then 
existing  valuation  at  $700;  that  under  the  late  valuation  made  since, 
and  since  the  improvement  of  the  street,  it  was  valued  for  taxation  at 
$2,500.  There  was  proof  also  of  the  actual  value  made  at  the  trial, 
which  satisfied  the  court  that  the  lot,  after  the  improvement,  was  worth 
more  than  double  the  amount  assessed  a>?ainst  it  lor  the  improvement. 

H.  M.  Cist,  lor  plaintiffs  in  error. 

Caldwell,  Coppock  &  Caldwell,  and  J.  G.  &  H.  Douglas,  for  defend- 
ant in  error. 

Miner,  J. 

It  was  claimed  at  the  trial,  by  the  defendant  in  error,  and  held  by 
the  court,  that,  at  the  date  ol  the  assessing  ordinance,  the  law  govern- 
ing and  limiting  the  power  of  the  city  to  assess  for  this  improveiuent, 
was  the  amendatory  act  of  April  17.  1870,  above  recited,  and  the  court 
below  rendered  judgment  for  the  plaintiffs,  for  $175,  being  twenty-five 
per  cent,  of  the  valuation  for  taxation  at  the  date  of  the  assessing  ordi- 
nance. 
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In  this  the  plaintiffs  in  error  claim  the  court  erred,  and  insist  they 
were  entitled  to  the  assessment,  according  to  the  law  as  it  existed  at 
the  date  of  the  ordinance  providing  tor  the  improvement,  and  of  the 
contract  between  them  and  the  city  to  do  the  work. 

It  certainly  was  in  the  contemplation  ol  the  city,  when  she  deter- 
mined to  have  the  work  done,  that  the  cost  of  it  was  to  be  del  rayed 
according  to  existing  laws.  In  fact,  the  ordinance  so  expressly  pro- 
vides. It  is  equally  clear  that  this  was  the  understanding  of  the  plain- 
tills  in  error  when  they  entered  into  the  contract  to  do  the  work,  and 
the  contract  following  the  ordinance,  in  this  respect,  also  so  provides. 

Two-thirds  of  the  property  holders  had  petitioned  for  the  improve- 
ment, and  all  of  them  had  such  notice  of  the  proceedings  of  council,  in 
the  premises,  as  to  charge  them  and  their  property,  according  to  the 
existing  law,  lor  the  expense  of  the  work.  The  plaintiffs  in  error, 
acting  upon  the  faith  that  they  were  entitled  to  an  assessment,  if  neces- 
sary, to  the  extent  ot  one-half  the  valae  ol  the  property,  to  be  collected 
from  the  property  owners,  were  willing  to,  and  did,  give  up  all  claim 
against  the  city,  tor  any  amount  exceeding  the  fit ty  per  cent,  lor  which 
the  property  holders  would  be  liable.  The  judgment  of  the  court  below 
has  produced  a  state  ot  case  wholly  ditferent  from  tbat  contemplated 
and  acted  upon  by  the  parties,  and  which,  il  it  could  have  been  Joreseen, 
it  is  safe,  we  think,  to  say,  the  city  would  not  have  ordered  the  work, 
nor  the  contractors  have  made  the  agreement  they  did. 

We  incline  strongly  to  the  opinion  that,  by  the  terms  ol  the  first 
ordinance  and  of  the  agreement,  and  in  view  of  the  law  then  existing, 
under  which  all  parties  were  acting,  rights  were  acquired  which  no 
subsequent  legislation  could  take  away — rights  ot  contract  which,  by  the 
federal  constitution,  as  well  as  the  constitution  of  this  state,  could  not 
be  divested  or  impaired. 

In  Von  Hoffman  v.  Quincy,  71  U.  S.  (4  Wall.)  635,  the  court 
decided  that  ''when  a  statute  has  authorized  a  municipal  corporation  to 
issue  bonds,  and  to  exercise  the  power  of  local  taxation  in  order  to  pay 
them,  and  persons  have  bought  and  paid  value  for  bonds  issued  accord- 
ingly, the  power  of  taxation  thus  given  is  a  contract  within  the  meaning 
of  the  constitution,  and  can  not  be.witbdrawn  until  the  contract  is  satis- 
fied.    The  state  and  the  corporation  in  such  a  case  are  equally  bound. 

**A  subsequently  passed  statute,  which  repeals  or  restricts  the  power 
of  taxation  so  previously  given,  is,  in  so  far  as  it  affects  bonds  bought 
and  held  under  the  circumstances  mentioned,  a  nullity;  and  it  is  the 
duty  of  the  corporation  to  impose  and  collect  the  taxes  in  all  respects 
as  if  the  second  statute  had  not  been  passed. *'  And  other  like  authorities 
might  be  cited. 

But,  in  this  case,  we  rest  our  decision  upon  another  ground. 

In  the  municipal  code,  which  took  effect  July  1,  1869,  Chap.  60, 
Sec.  726  [Sec.  1639,  Rev.  Stat.]  title,  ''Saving  of  existing  rights,''  it  is 
provided,  that  **all  rights  and  property  of  every  kind  and  description, 
which  were  vested  in  any  municipal  corporation  under  its  former  organi- 
zation, shall  be  deemed  and  held  to  be  vested  in  the  same  municipal 
corporation  under  the  organization  made  by  this  act;  and  no  rights  or 
liabilities^  either  in  favor  ol  or  against  stuh  corporation^  existing  at  the 
time  of  taking  ellect  of  this  act,  and  no  suit  or  prosecution  of  any  kind, 
shall  be  in  any  manner  affected  by  such  change,  but  the  sam^  shall 
stand  or  progress  as  if  no  such  change  had  been  made;  provided,  that 
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when  a  diOerent  remedy  is  given  by  this  act,  which  can  be  made  applic- 
able to  any  rights  existinz  at  the  time  of  its  passage^  the  same  shall  be 
deemed  cumulative  to  the  remedy  belore  provided,  and  may  be  used 
accordingly.''    66  O.  L.  272. 

And  in  Sec.  729  [Sec.  1543,  Rev.  Stat.]  ot  the  same  code,  it  is  pro- 
vided, that  ''all  laws,  ordinances,  and  resolutions,  heretofore  lawfully 
passed  and  adopted  by  the  trustees  or  council,  shall  remain  and  continue 
in  lorce  until  altered  or  repealed  by  the  trustees  or  council  established 
by  this  act.*' 

The  amendatory  act  of  April  17,  1870  [67  O.  L.  68]  providing  a 
different  rule  oi  assessment,  and  ^vhich  the  court  below  held  governed 
this  case,  does  not  contain  any  saving  clause;  nor  was  it  necessary,  for 
the  savings  contained  in  Sees.  725  and  729  of  the  original  act,  quoted 
above,  are  left  untouched  by  this  amendment  and  in  full  force. 

We  are  satisfied  that  the  saving  clauses  in  the  original  act,  estab- 
lishing the  municipal  code,  fairly  interpreted,  operated  to  save  and 
maintain,  to  all  parties  interested  in  this  suit«  the  law  as  it  stood  when 
the  first  ordinance,  declaring  that  the  improvement  should  be  made,  was 
passed,  and  when  the  agreement  between  the  city  and  the  plaintiffs  io 
error  to  do  the  work  was  entered  into. 

We,  thereliire,  reverse  the  judgment  of  the  court  below,  and  direct 
that  a  judgment  be  entered  here,  in  favor  of  the  plaintiffs  in  error,  for 
the  $1,005.76  and  interest,  and  lor  the  penalty  provided  by  law.  The 
latter  we  would  he  inclined  to  remit,  but  it  is  given  by  positive  law.  and 
IS  not  a  matter  within  our  discretion. 

In  the  case  ot  the  same  plaintiffs  in  error  against  L.  C.  Goodall. 
also  heard  with  this  case,  and  involving  the  same  questions,  Goodall 
being  the  owner  of  another  lot  abutting  on  Oregon  street,  we  reverse 
the  judgment  below  for  the  same  reasons;  but,  inasmuch  as  there  is  no 
testimony  in  this  latter  case  enabling  us  to  determine  the  value  ot  bis 
lot,  alter  the  improvement  was  made,  we  remand  the  case  for  a  new  trial. 
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■ 

[Special  Term,  January,  1872.] 

James  Scallan  v.  Porter  &  Winter. 

Where  the  petition  states  that  the  plaintiff  is  the  owner,  and  entitled  to  the  imme- 
diate possession  of  certain  described  premises,  and  a  motion  is  made  to  make 
the  petition  more  definite  and  certain  by  stating  whether  the  title  is  by  fee 
simple  or  by  lease:  Held,  that  under  Sec.  658  o!  the  code,  it  is  not  necessary 
to  allege  what  estate  the  plaintiff  has  in  the  property,  but  it  will  be  sufficient  if 
he  state  that  he  has  a  real  estate  therein. 

J.  G.  &  H.  Douglas,  for  plaintifl. 
A.  J.  Cunningham,  for  defendants. 

Walker,  J.  '1 

The  petition  in  this  case  states  that  the  plaintiff  is  the  owner,  and 
entitled  to  the  immediate  possession,  of  certain  described  premises. 

Motion  is  made  to  make  the  petition  more  dehnite  and  certain  by 
stating  whether  his  title  is  by  iee  simple  or  by  lease,  and  il  by  lease,  for 
what  term. 
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Section  558  [Sec.  5781,  kev.  Stat.]  o!  the  code  provides  that:  *'In 
an  action  tor  the  recovery  of  real  property,  it  shall  be  sufficient  if  the 
plaintifi  state  in  his  petition  that  he  has  a  real  estate  therein,  and  is 
entitled  to  the  possession  thereof,  describing  the  same  as  required  by 
Sec.  126  [Sec.  5095,  Rev.  Stat.],  and  that  the  defendant  unlawfully 
keeps  him  out  of  possession.*' 

Counsel  in  support  oi  the  motion  cite  Nash's  Pleading  and  Practice, 
where  he  undoubtedly  does  say  that  the  plaintifi  must  state  in  his  peti- 
tion what  his  estate  i3,  whether  in  fee  simple,  leasehold,  etc.,  and  if 
leasehold,  the  term. 

But  I  find  that  Swan,  in  his  treatise  on  pleading  and  practice,  take 
the  contrary  view. 

This  seems  to  me  to  be  better  suited  to  the  requirements  of  the 
section  above  cited,  which  expressly  states  that  *'it  shall  be  sufficient  il 
the  plaintiff  state  that  he  has  a  real  estate  therein."  If  the  intention 
had  been  that  he  should  set  torth  the  estate  the  natural  language  would 
have  been,  that  it  shall  be  sufficient  il  the  plaintiff  state  what  estate  he 
has  in  the  premises,  etc. 

So  far  as  I  have  been  able  to  examine  papers  in  cases  here,  the 
latter  seems  to  have  been  the  usual  practice  in  this  country. 

The  only  reason  given  for  the  other  appears  to  be  that  the  petition 
may  show  at  the  trial  whether  his  title  has  expired  at  the  time  of  trial. 

This  would,  however,  seem  to  be  properly  shown  by  the  evidence 
at  the  time  of  trial. 

It  is  also  to  be  noted  that  in  the  action  of  ejectment,  which  this  is 
intended  to  take  the  place  of,  no  averment  ot  the  title  held  was  neces- 
sary. 

Nay,  lurther,  a  mere  possessory  title  is  sufficient  to  recover  upon. 
as  against  an  intruder.  Ludlow  v.  McBride,  3  Ohio  240;  Newnam  v* 
Cincinnati,  18  Ohio  823. 

It  seems  to  me,  then,  irom  that,  it  is  sufficient  if  the  petition  lollows 
the  wording  of  the  code. 

It  may  be  well  to  note  here  that  the  wording  of  this  .«ection  of  the 
code  differs  in  different  books.  In  the  laws  ot  1853  it  is  stated  in  the 
form  I  have  quoted;  while  in  Swan  &  Critchfield  it  is  *'that  he  has  a 
legal  estate  therein,"  instead  ol  a  real  estate. 

The  motion  will,  therefore,  be  overruled,  and  leave  given  to  answer 
in  ten  days. 
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2  C.8.C.  MISJOINDER— PARTIES— ELECTION. 

[Special  Term,  January,  1872.  ] 

*  Seelen  &  Unnewehr  V.  John  Ryan  &  Co.  et  al. 

The  plaintififs  bring  suit  against  John  Rjan  &  Co.,  contractors,  Long  and  Piedeldey, 
their  sureties,  and  the  city  of  Cincinnati,  for  injuries  to  horses,  wagon  and 
harness,  through  the  want  of  a  proper  guard  for  an  excavation  for  a  sewer. 
On  demurrer :  Held^  that  Long  and  Piedeldey,  the  sureties,  were  improperly 
joined,  and  that  the  plaintiffs  must  elect  between  John  Ryan  &  Co.,  the  contrac- 
tors, and  the  city,  which  party  they  intend  to  pursue. 

H.  Marckwortb,  lor  plaintit). 
Long  &  Kramer,  contra. 

Walker,  J. 

This  suit  is  brought  by  the  plaintiffs  against  John  Ryan  &  Co.,  con- 
tractors, Long  and  Fiedeldey,  their  sureties,  and  the  city  ot  Cincinnati, 
for  injuries  to  horses,  wagon,  and  harness,  tnrough  the  want  of  proper 
guards  at  an  excavation  for  a  sewer  which  they  were  constiucting. 

Long,  one  of  the  sureties,  demurs  on  the  grounds  ot  misjoinder  of 
parties,'  and  that  the  petition  does  not  state  lacts  sufficient  to  constitute 
a  cause  ot  action. 

There  is,  evidently,  a  mi.«juinder,  tor  supposing  it  to  be  a  case  lor 
the  application  ot  the  maxim  oi  respondeat  superior  and  that  the  city 
was  the  master,  and  Ryan  &  Co.  the  servant,  in  the  execution  of  the 
work,  which  is  the  best  point  of  view  for  the  plaintiff,  the  master  and 
servant  can  not  both  be  sued  in  the  same  action.  Clarke  v.  Fry,  8  Ohio 
St.  358. 

Long  and  Fiedeldey  were  sureties  to  the  city  ot  Cincinnati  for  the 
faithtul  performance  ot  this  contract.  The  plaintiff  is  not  in  privity 
with  the  city,  and  cannot  in  any  way,  that  I  can  discover,  directly  avail 
himselt  ot  this  bond  which  is  to  the  city  only. 

The  demurrer  will,  therefore,  be  sustained  as  to  Long  and  Fiedeldey. 
and  the  plaintiff  may  have  ten  days  to  elect  whether  he  will  pursue  Ryan 
&  Co.,  or  the  city,  and  the  other  party  will  then  be  stricken  out. 

*Held  inapplicable,  because  in  this  case  the  principal  and  agent  were  not 
joint  ly\\9Lh\e,  that  is,  suit  prosecuted  to  completion  against  one  would  discharge 
the  other  as  to  the  third  party,  for  the  reason  that  judgment  against  the  aj^t 
would  alter  the  situation  of  the  principal,  or,  as  against  the  principal,  would  relieve 
the  a^ent,  but  in  Maple  v.  Railway  Co.,  40  Ohio  St.  317,  judgment  against  the  agent 
would  not  relieve  the  principal,  as  the  principal's  position  would  not  be  chan£[ed 
by  such  judgment,  for  the  reason  that  the  agent  could  not  recoup  against  the  prin- 
cipal for  his  wilful  wrong  done  within  the  scope  of  his  authority. 
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JUDGMENTS— JURISDICTION.  2  cg.c. 

[General  Term,  January,  1872.] 

*  W.  A.  Goodman  v.  David  McCai^l  et  al. 

The  lien  of  a  judgment  rendered  in  the  superior  court  of  the  citj  of  Cincinnati 
extends  without  levy  to  lauds  of  the  judgment  debtor  lying  within  the  county 
of  Hamilton,  but  outside  of  the  limits  ol  said  city. 

Wm.  Disney,  lor  plaintitt. 

J.  B.  Crapsey,  Teetor  &  Cole,  and  Judson  Harmon,  lor  defendants. 

Walker,  J. 

The  only  question  before  us  in  this  case  is,  whether  the  lien  of 
judgments  in  this  court  extends,  without  levy,  to  lands  of  the  judgment 
debtor  lying  within  the  county  ol  Hamilton,  but  outside  ol  the  limits 
of  the  city  of  Cincinnati. 

The  question  ol  the  lien  of  judgments  is  purely  a  matter  of  statutory 
regulation.  The  question  is,  therelore,  to  be  determined  upon  a  review 
ot  the  various  statutes  ot  the  state  bearing  upon  this  subject. 

Section  20  [see  Sec.  49S,  Rev.  Stat.]  of  an  act  to  establish  the 
superior  court  of  Cincinnati,  passed  [52  O.  L.  34]  April  7,  1854,  is  as 
follows:  '*Sec.  20.  All  laws  now  in  lorce,  or  which  may  hereafter  be 
enacted,  conferring  jurisdiction,  in  the  actions  above  enumerated,  upon 
the  courts  of  common  pleas  or  district  courts,  giving  them  power  to  hear 
and  determine  such  cases,  and  to  preserve  order  and  punish  contempt, 
regulating  their  practice  and  iorms  of  process,  prescribing  the  force  and 
effect  of  their  judgments^  order Sy  or  decrees ^  and  authorizing  or  directing 
the  execution  thereol,  shall  be  held  and  deemed* to  extend  to  the  said 
superior  court  of  Cincinnati  as  lully  as  they  extend  to  the  said  courts  ol 
common  pleas  and  district  courts,  unless  the  same  be  inconsistent  with 
this  act  or  plainly  inapplicable;  and  the  said  superior  court  of  Cincinnati, 
in  respect  ot  the  form  and  manner  of  all  pleadings  therein,  and  the  force 
ana  effect  of  its  judgments,  orders,  and  decrees,  shall  be  deemed  and 
held  a  court  of  general  jurisdiction;  and  the  said  court  at  general  term 
shall  sign  bills  ot  exception,  if  required,  the  same  as  is  provided  for  in 
trials  belore  the  district  courts  ot  Ohio." 

Now,  Sec.  421  [see  Sec.  5375,  Rev.  Stat.]  of  the  code  is  as  follows: 
"Sec.  421.  The  lands  and  tenements  ol  the  debtor,  within  the  county 
where  the  judgment  is  entered,  shall  be  bound  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  at  which  judgment  is  rendered;  but  judg- 
ments by  confession,  and  judgments  rendered  at  the  same  term  at  which 
the  action  is  commenced,  shall  bind  such  lands  only  from  the  day  on 
which  such  judgments  are  rendered.  All  other  lands,  as  well  as  goods 
and  chattels  ot  the  debtor,  shall  be  bound  Irom  the  time  they  shall  be 
seized  in  execution." 

This  seems  to  be  the  only  section  in  the  code  prescribing  the  lien 
of  judgments,  and  it  clearly  prescribes  the  force  and  effect  oi  judgments. 
Its  language  is  so  broad  that  it  plainly  includes   a   judgment   of   the 

*  Overruled,  ^oj/ 553,  which  decision  was  overruled  by  the  Supreme  Court  24, 
Ohio  St.  379. 
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superior  court  ol  Cincinnati,  since  the  judgments  of  that  court  are  entered 
in  the  county  ot  Hamilton,  within  which  this  land  lies. 

The  judge  below  found  that  the  judgments  ol  the  court  were  not 
a  lien  on  the  lands  within  the  county  of  Hamilton,  but  outside  of  the 
limits  of  the  city  ol  Cincinnati.  There  is  evidently  nothing  in  the  word- 
ing of  this  section  to  create  such  ia  limit.  It  would  embrace  these  judg- 
ments, as  well  as  those  ol  the  court  ol  common  pleas,  for  the  one  is  as 
certainly  entered  within  the  county  as  the  other.  Yet  any  lien  of  the 
judgments  of  this  court,  even  within  the  limits  of  the  city,  must  depend 
upon  this  section,  as  it  has  been  repeatedly  held  in  this  state  that  judg- 
ment liens  are  purely  the  creatures  oi  statute.  Davidson  v.  Root.  11 
Ohio  98,  100;  Sellers  v.  Corwin,  5  Ohio  393.  398;  Corwin  v.  Benham, 
2  Ohio  St.  36,  38. 

Now  the  judgment  of  the  court  below,  while  impliedly  recognizing 
that  the  judgments  ol  this  court  have  a  lien  on  lands  within  the  limits 
of  this  city,  which  can  only  be  by  virtue  of  this  section,  and  the  incor- 
poration of  it  in  the  act  creating  this  court,  by  the  reference  in  Sec.  20 
above  cited,  inserts  in  it,  bv  construction,  an  exception  that  in  the  case 
of  this  court  the  lien  shall  exist  only  within  the  liqiits  of  the  city  to 
which  its  general  jurisdiction  is  limited.  For  this  we  can  see  no 
reason,  and  to  make  such  an  interpolation  by  construction,  strong 
reasons  should  be  shown. 

As  the  extent  of  the  lien  is,  as  we  have  said,  purely  statutory,  it 
may  extend  beyond,  or  be  limited  to,  or  not  be  as  extensive  as,  the  jur- 
isdiction of  the  court.  There  would  be  nothing  impracticable  in  the 
legislature  extending  the  lien  of  the  judgments  of  the  court  of  common 
pleas  throughout  the  state  without  levy,  though  there  would  be  manifest 
inconvenience  and  great  insecurity  of  titles  in  consequence.  But  no 
such  inconvenience  exists  in  this  case;  the  judgments  of  this  court  and 
of  the  court  oi  common  pleas  being  entered  and  kept  in  the  same  room 
ot  the  same  building,  and  the  clerk  ot  that  court  being  ex-officio  the 
clerk  of  this.  On  the  contrary,  the  inconvenience,  whatever  it  might 
be,  would  be  the  other  way,  as  then  the  question  of  locality  would 
always  have  to  be  looked  up,  whereas,  il  the  other  construction  be  the 
true  one,  the  only  question  as  to  judgment  liens  is  as  to  the  county  liens. 
Upon  inquiry,  we  are  assured  that  it  Las  been  the  uniform  practice  oi 
persons  examining  title,  to  examine  the  records  of  both  courts  for  judg- 
ments, although  the  land  in  question  lay  outside  the  city  limits.  By 
allowing  the  words  of  the  code  their  plain  meaning,  therefore,  we  shall 
be  acting  in  accordance  with,  not  contrary  ta,  the  practice  and  under- 
standing of  the  bar,  and  shall  not  be  undermining  titles,  which  every 
court   should   avoid,  if  possible. 

There  was  a  statute  passed  February  10,  1867,  amendatory  to  the 
act  creating  this  court,  which  seems  to  us  to  somewhat  strengthen  this 
view.  Among  other  things  it  extends  the  jurisdiction  of  this  court  to 
^'actions  in  the  nature  ol  creditor's  bills  in  aid  ot  execution  brought  by 
a  judgment  creditor,  who  has  obtained  a  judgment  in  the  said  court,  to 
subject  any  interest  of  the  judgment  debtor  in  lands  situate  in  Hamilton 
county  to  the  payment  of  such  judgment."  [64  O.  L.  11]  1  S.  &  C. 
391.  [See  Sec.  493,  Rev.  Stat.]  Now,  this  intimates,  so  far  as  any  inti- 
mation can  be  drawn  from  it,  the  intention  of  the  legislature  that  the 
judgments  of  this  court  should,  in  all  respects,  be  of  the  same  weight  as 
the  couft  of  common  pleas,  within  the  limits  ot  the  county.     No  one 
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doubts  that  these  judgments  became  liens,  cls  soon  as  levied^  upon  lands 
outside  of  the  city  and  within  the  county,  but  before  this  amendment 
the  court  could  not  have'reached  interest  in  lands  which  could  not  have  ^ 

been  levied  upon,  but  the  action  must  have  4)een  brought  in  the  court 
of  common  pleas. 

Again,  the  same  language  nearly  is  used  in  a  statute  prescribing  th 
lien  of  judgments  of  the  Supreme  Court  of  this  state  [51  O.  L.  298]  (1 
S.  &  C.  386)  [see  Sec.  6376,  Rev.  Stat.J,  which  gives  a  lien  **in  all  cases 
where  such  lands  and  tenements  lie 'within  the  county  where  the  suit 
originated."  Now,  suppose  a  suit  to  be  taken  up  from  this  court  and 
judgment  to  be  entered  in  the  Supreme  Court.  II  the  construction  of 
the  judge  below  is  correct,  you  will  either  have  this  judgment,  m\h. 
a  diflerent  lien  from  the  other  judgments  in  suits  commenced  in  this 
court,  and,  as  the  mandates  will  be  entered  in  the  records  of  this  court, 
they  must  still  be  searched  by  persons  looking  up  title,  or  else,  having 
construed  an  exception  into  the  section  of  the  code,  an  exception  must 
also  be  construed  into  this  statute  relating  to  judgments  of  the  Supreme 
Court. 

The  judge  below  referred  to  the  case  of  Fisher  v.  Murdock,  12  Re. 
280  (1  Han.  544),  in  1855,  as  having  settled  this  rule,  and  having  been 
followed  since.  But  that  case,  decided  in  special  term,  is  reported  in 
Fisher  v.  Murdock,  supra,  and  it  only  decides  that  the  court  has  no 
jurisdiction  to  enforce  a  mechanic's  lien  on  property  without  the  city 
limits,  where  the  only  resident  of  the  city  among  the  defendants  was  a 
lienholder.  We  can  not  see  that  this  has  any  bearing  upon  the  question, 
whether  a  judgment  is  a  lien  without  levy. 

Although  it  is  with  great  reluctance  we  differ  from  the  judge  who 
announced  the  opinion  in  the  court  below,  still  we  think  the  construction 
we  have  put  upon  it  is  the  one  plainly  required  by  its  words,  and  more 
consistent  with  the  intent  of  the  other  legislation  on  the  subject. 


MORTGAGES— RECORD— THIRD  PARTIES.    «  S;g  ^ 

[General  Term,  April,  1872.] 

*Gayi,ord,  Son  &  Co.  v.  Cincinnati  German  Buii^ding  Assn.  No. 

8,  ET  AL.    . 

A  mortgage  of  a  lease  for  more  than  three  years,  executed  according  to  the  provi- 
sions of  the  act  of  February  22,  1831,  entitled  an  act  to  provide  for  the 
proof,  acknowledgment,  and  recording  of  deeds  and  other  instruments  of  writ- 
ing (S.  &  C.  458),  may  be' properly  recorded  under  Sec.  7  of  said  act,  and  it  is 
not  necessary  to  file  said  mortgage  with  the  chattel  mortgages  in  order  to  give 
notice  to  third  parties. 

J.  R.  Challen,  forplaintifis. 
Gustav  Tafel,  for  delendants. 

O'Connor,  J. 

This  IS  a  proceeding  in  error  to  reverse  a  judgment  at  special  term. 

On  January  10,  1870,  Gaylord,  Son  &  Co.  recovered  a  judgment  in 

this  court  against  M.  ImhofiF  &  Co.  for  (1,048,  and  levied  the  same  upon 

*  Cited  in  support  of  the  proposition  that  a  mortgage  given  on  a  leasehold  in- 
terest in  land,  must,  to  be  valid  against  third  parties,  be  filed  and  recorded  accord- 
ing to  Sees,  4133-34,  Rev.  Stat.    Acklin  v.  Waltermier,  10  Circ.  Dec.  633. 
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a  leasehold  in  this  city,  which  was  originally  for  the  term  ol  fitteen  years 
Irom  December  1,  186(5.  The  lease  was  duly  recorded  in  lease  book  No. 
^l',  page  459.  Gaylord  &  Son  purchsed  the  leasehold  at  sheriff's  sale, 
it  having  been  advertised,  and  sold  as  a  chattel.  The  proceeds  of  the 
sale  were  set  otl,  in  lieu  ot  a  homestead  under  the  exemption  law.  to  the 
partners  of  M.  Imhoff  &  Co.,  so  that  Gaylord  &  Co.  derived  nothing 
from  the  sale. 

It  further  appears  that  on  June  12,  1868,  Michael  Imhoff,  George 
Pfluger,  and  Henry  Steinigerwig  executed  a  mortgage  to  this  same 
German  Building  Association,  upon  this  same  leasehold,  to  secure  the 
payment  of  $1,344,  loaned  by  said  building  association  to  them,  they 
being  members  of  the  association. 

This  mortgage  was  recorded  among  the  real  estate  mortgages,  and 
it  is  admitted  that  before  Gaylord  ^  Son  had  obtained  their  judgment 
and  levy,  it  had  not  been  placed  on  file  among  the  chattel  mortgages. 

On  February  17,  1870,  alter  Gaylord  &  Son  had  purchased  this 
leasehold  at  sherifi's  sale,  the  German  Building  Association  filed  its 
petition  against  Imhoff,  Pfluger,  and  Steinigerwig,  to  foreclose  its  mort- 
gage, and  making  Gaylord,  Son  &  Co.  and  others  defendants.  Upon 
this  petition  the  association  obtained  judgment,  to  reverse  which  this 
proceeding  has  been  instituted. 

Several  questions  which  we  deem  unimportant,  and  in  which  we  see 
no  error,  were  raised  in  the  case,  but  the  only  substantial  question,  as 
it  appears  to  us,  is  whether  a  mortgage  of  a  leasehold,  such  as  this, 
ouglit  to  be  filed  among  the  chattel  mortgages,  or  whether  it  is  sufficient 
to  have  such  mortgage  recorded  amons:  the  real  estate  mortgages. 

It  is  claimed  by  plaintifls  in  error,  that  all  leases,  except  permanent 
leasehold  estates,  renewable  forever,  are,  in  Ohio,  mere  chattels,  and 
should  be  treated  as  such  in  alJ  cases  where  the  statute  does  not  other- 
wise provide. 

It  is  true  that  lor  some  specified  purposes  leases  in  Ohio  are  treated 
as  chattels  by  statute,  as  that  they  shall  go  to  the  administrator,  etc; 
but  so  also  by  statute  all  real  estate  uiortgages  go  to  the  administrator. 
The  legislature  has  nowhere  declared,  however,  that  leases  are  chattels. 
No  two  classes  ot  property  can  be  more  unlike  than  leaseholds  and 
chattels.  Chattels  have  size,  shape,  weight,  color;  and  have  either 
power  ol  locomotion  or  are  movable.  Leaseholds  afe  intangible,  invis- 
ible, imponderable,  immovable,  and  imperceptible  to  any  one  of  our 
senses.  They  are  like  chattels  in  one  thing  only:  neither  ot  them  is 
in  law  a  freehold  estate. 

A  leasehold,  however,  is  an  interest  in  real  estate,  and  it  frequently 
happens  that  the  leasehold  is  far  more  valuable  than  the  fee  simple  out 
oi  which  it  is  created.  By  statute,  [29  O.  L.  346]  1  S.  &  C.  458  [see 
Sec.  410(5,  Rev.  Stat.],  **any  deed,  mortgage,  or  other  instrument  of 
writifig,  by  which  any  land,  tenement,  or  hereditament  shall  be  con- 
veyed, or  otherwise  affected  or  incumbered  \n  law,  such  deed,  mortgage, 
or  other  instrument  of  writing  shall  be  signed  and  sealed  by  the 
grantor  or  grantors,  maker  or  makers,  and  such  signing  and  sealing 
shall  be  acknowledged  by  such  grantor  or  maker  in  the  presence  of  two 
witnesses,  wtio  shall  attest  such  signing  and  sealing,  and  subscribe 
their  names  to  such  attestation,  and  such  signing  and  sealing  shall  also 
be  acknowledged, "     *    *    *    before  some  proper  officer,  etc. 
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Section  8  [Sec.  4134,  Rev.  Stat.]  of  the  same  act  provides  for  the 
recording  ot  any  such  instrument,  and  the  consequences  in  case  this 
should  not  be  done  within  six  months;  and  Sec.  9  of  the  same  act  limits 
the  operation  ot  the  act  to  leases  exceeding   the  term  ol  three  years. 

Leases^  then,  by  the  statute,  and  also  by  the  decision  in  Atkinson 
V.  Daily,  2  Ohio  212,  and  Paine,  Kendall  &  Co.  v.  Mason,  7  Ohio  St. 
198,  are  included  in  the  words  ^' other  instruments  of  writing,''  and  by 
Sec.  8  shall  be  recorded  within  six  months,  it  lor  a  term  exceeding  three 
years. 

This  is  not  denied  by  counsel  ior  plaintifi  in  error;  but  he  does 
deny  that  a  mortgage  oi  such  lease  is  embraced  in  the  words  '* other 
instruments  of  writing,"  and  claims  that  such  mortgage  does  not  and 
cannot  affect  or  incumber  any  land,  tenement,  or  hereditament,  because 
there*  is  no  privity  between  the  lessor  and  mortgagee.  But  while  it 
may  be  true  that  there  is  no  privity  between  the  lessor  and  mortgagee  oi 
the  lease,  it  certainly  is  true  that  the  mortgage  oi  the  lease  aflects  and 
incumbers  the  land  as  much  as  the  lease  itself  does;  for  it  equally 
deprives  the  owner  of  the  land  of  its  possession  and  enjoyment.  It  could 
make  no  possible  diflerence  to  one  desiring  to  purchase  the  land,  and 
who  wanted  immediate  possession,  that  the  owner  of  the  land  was 
unable  to  comply  with  his  wishes,  whether  the  lessee  or  mortgagee 
stood  in  his  way. 

It  appears  clear  to  us,  then,  that  a  mortgage  of  a  lease  as  much 
affects  and  incumbers  the  land  as  the  lease  itself  does,  and  that,  there- 
fore, the  mortgage  of  a  lease  is  **an  instrument  of  writing"  within  the 
meaning  of  the  statute  referred  to;  and  this  lease  and  mortgage  were 
executed  according  to  Sec.  1  of  said  act.  Now,  by  Sec.  7  [Sec.  4133, 
Rev.  Stat.]  ol  said  act,  1  S.  &  C.  4(56,  **all  mortgages  executed  agree- 
ably to  the  provisions  ol  this  act  shall  be  recorded  in  the  office*  of  the 
recorder  of  the  county  in  which  such  mortgaged  premises  are  situated, 
and  shall  take  effect  from  the  time  when  the  same  are  recorded."  The 
mortgage  of  the  lease  in  question  was  so  recorded,  and,  in  our  judg- 
ment, the  German  Building  Association  strictly  complied  with  all  the 
necessary  provisions  of  said  act,  and  that  they  were  not  required  to  file 
said  murtgage  with  the  chattel  mortgages. 

We  have  been  referred  by  both  counsel  to  the  case  of  Paine, 
Kendall  &  Co.  v.  Mason,  supra,  and  counsel  on  each  side  claims  that 
this  case  bears  in  his  favor.  We  have  carefully  examined  the  case,  and 
do  not  find  that  it  passes  on  the  question  now  belore  us.  It  simply 
decides  a  question  ot  priority  ot  lien,  and  ii  it  has  any  bearing  whatever 
upon  the  present  question,  it  looks  toward  the  correctness  o?  the  con- 
clusion we  have  come  to. 

We  do  not  ddem  it  necessary  to  examine  the  other  questions  raised 
in  the  case;  it  is  sufficient  to  say  that  we  tind  no  error  in  the  record, 
and  that  the  judgment  at  special  term  is  affirmed. 


53    Dis. 
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t  o.s.c.      COMTRACTS— PARTNERSHIP— PLEADING. 

[General  Term,  Apiil,  1872.] 

*  Lyman  C.  Draper  et  al.  v.  Wm.  H.  Moorb  et  al. 

1.  Where  a  written  contract  was  made  between  a  firm  and  third  persons,  and  one 

of  the  partners,  without  the  knowledge  or  consent  of  the  other  members 
fraudulently,  as  to  them,  afterward  added  to  the  agreement,  signing  the  firm, 
name  to  the  addition,  that  such  third  persons,  they  having  no  knowledge  of 
the  fraud,  should  have  the  privilege,  at  any  time  within  three  mouths  after  a 
change  in  the  firm,  in  any  way  affecting  their  interests,  to  purchase  the  prop- 
erty on  hand  owned  by  the  firm  and  resulting  from  the  fulfillment  of  the 
original  contract  upon  specified  terms :  H^id,  that  such  proposed  contract  is 
not  invalid  for  want  of  consideration,  nor  void  for  want  of  power  in  the  partner 
making  it  and  signing  the  firm  name  thereto  to  bind  the  firm  thereby. 

2.  The  period  of  ''three  months  after  dissolution,"  in  such  case,  is  not  three  months 

after  the  firm  actually  dissolved,  but  three  months  after  notice  of  dissolution 
was  communicated  to  such  third  persons. 

8.  Such  privilege  of  purchase  may  be  revoked  at  any  time  within  the  three  months, 
if  revoked  before  acceptance. 

4.  Where  there  is  not  a  preponderance  of  evidence  that  such  proposition  was  so 

accepted  before  being  withdrawn,  a  court  will  not  grant  a  specific  performance 
of  the  alleged  agreement,  but  will,  at  most,  give  the  parties  a  right  to  try  the 
question  of  fact  to  a  jury  upon  a  claim  for  damages  for  breach  of  such 
contract. 

5.  A  prayer   for  general    and    alternative  relief,   in  a  pleading  under  the  code, 

entitles  the  court  to  grant  the  party  any  redress  he  may  be  entitled  to  upon  the 
pleadings  and  evidence;  and  such  prayer  may  be  added,  or  the  prayer,  con- 
tained in  the  pleading,  changed  at  any  stage  of  the  cause  without  terms,  and 
without  causing  any  delay  in  the  progress  of  the  case.  The  code  is  directory 
in  its  provisions  as  to  prayer  fur  relief. 

6.  A  finding  of  the  court,  like  the  verdict  of  a  jury,  must  respond  to  all  the  issues 

in  the  case,  unless  the  finding  on  one  issue  concludes  all  others,  and  if  such 
finding  does  not  do  so,  no  judgment  should  be  rendered,  and  if  rendered  will 
be  reversed,  even  though,  as  to  the  issues  not  passed  upon,  the  court  dismissed 
the  cause  without  prejudice,  the  party  affected  thereby  objecting  to  such 
dismissal. 

Stallo  &  Kittredge,  for  plaintiffs. 
Hoadly  &  Johnson,  for  defendants. 

Yapi,e,  J. 

This  cause  comes  belore  the  court  on  a  motion  for  a  new  trial 
reserved.  The  bill  of  exceptions  contains  all  the  evidence  received  on 
the  trial  by  the  court  at  special  term.  The  facts,  out  of  which  the  suit 
grows,  are  substantially  as  follows:  Lyman  C.  Draper,  a  resident  of 
Madison,  in  the  state  of  Wisconsin,  had  collected  the  materials  for  a  book. 
He  bad  known  the  defendant,  William  H.  Moore,  a  book  publisher  of 
Cincinnati,  for  more  than  twenty  years,  and  had  conGdence  in  his  ability 
to  publish  and  cause  to  be  successfully  circulated  and  sold  a  work  such 
as  he  contemplated  to  prepare.  Accordingly,  on  August  1,  1868,  Draper 
and   Wm.  H.    Moore  and  James   E.  Moore,    two  of   the  defendants, 

♦  Cited  in  support  of  the  proposition  that  while  a  prayer  for  relief  forms  part 
of  the  petition,  yet  it  constitutes  no  part  of  the  statement  of  the  cause  of  actioo. 
The  prayer  may  be  amended  to  conform  the  relief  co  the  facts  proved,  and  after 
verdict,  or  finding  and  judgment  upon  the  merits,  a  defective  prayer  may  be  cured. 
Culver  V.  Rodgers,  33  Ohio  St.  546 ;  see  also,  posi^  290. 
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entered  into  a  written  agreement  for  the  publication,  by  the  latter^  of  a 
work  substantially  like  the  one  which  has  given  rise  to  this  controversy. 
But,  on  June  1, 1869,  the  Moores  and  the  defendant,  Charles  P.  Wilstach. 
having  formed  a  copartnership  as  Moore,  Wilstach  &  Moore,  the  plain- 
tiffs entered  into  another  written  agreement  with  them  (Wm.  H.  Moore 
writing  it  and  signing  the  firm  name  thereto)  to  furnish  them  the  manu- 
script for  a  book  to.be  called  **What,  How,  and  Why — an  American 
Home  Book  for  Town  and  Country,'*  the  title  ot  which  was  afterward 
changed  (and  copyrighted)  to  **A  Helping  Hand  for  Town  and  Country 
— an  American  Home  Book;*'  and  the  firm  agreed  to  stereotype  the 
plates  for  the  same,  copyright  the  work'  in  their  name,  get  out  the  hook, 
push  its  circulation  and  sale  by  subscription  through  general  agents 
and  canvassers,  and  allow  and  pay  the  plaintiffs,  at  stated  periods,  a 
royalty  oJ  ten  per  cent,  on  the  wholesale  price  of  the  book  as  furnished 
to  suph  agents  and  canvassers. 

When  this  agreement  was  entered  into,  there  was  a  parol  under- 
standing, not  incorporated  into  it  and,  therefore,  no  part  of  it,  that  Wm. 
E.  Mooie  should  see  that  Draper's  interests  should  not  be  jeopardized,  but 
that  Moore  should  take  care  to  protect  him  in  case  anything  should 
happen  tending  to  his  injury.  But  ot  this  understanding  Wilstach  was 
not  advised,  from  anything  we  can  find  in  the  evidence.  In  due  time 
the  work  was  copyrighted  by  the  firm  and  brought  out;  but  returns  of 
sales,  etc.,  were  not  made  to  the  plaintiffs  as  the  contract  required. 

Prior  to  November  2-H,  18t)9,  dissensions  had  arisen  between^  the 
Moores  and  Wilstach,  and  their  business  seems  to  have  been  financially 
embarrassed.  Wm.  H.  Moore  wrote  to  Draper  to  send  him  his  (Draper's) 
duplicate  oi  the  contract,  not  saying  what  he  desired  it  lor,  and  Draper 
sent  it  to  him.  On  that  day,  Wm.  H.  Moore  added  to  it  a  clause,  or 
further  stipulation,  providing  that  il  the  firm  should  be  changed  within 
six  months  from  that  date,  in  any  manner  aflecting  the  plaintiOs* 
interests,  they,  or  either  of  them,  should  have  the  privilege,  at  any 
time  within  three  months  after  such  change,  to  purchase  the  plates  and 
books  on  hand  at  cost,  with  the  expenses  of  advertising,  on  a  credit  of 
three  months,  with  approved  security.  To  this  Moore  signed  the  firm 
name,  assuming  to  make  the  contract  lor  the  firm;  and  returned  the 
contract,  with  such  addition  upon  it,  to  Draper,  who  received  and 
retained  it.  Of  this  Wilstach  was  ignorant.  Then,  on  February  24, 
1870,  Moore  executed,  in  the  firm  name  and  sent  to  Draper,  who  also 
received  and  kept  it,  an  assignment  of  the  copyright,  in  case  plaintiffs 
should  purchase  the  plates,  etc,  according  to  the  modification  written 
upon  the  agreement.  Of  this  Wilstach  was  also  ignorant,  until  after 
the  dissolution  of  the  firm  and  the  settlement  of  all  the  terms  oi  such 
dissolution. 

On  March  25.  1870,  notice  of  the  dissolution  (as  of  March  1),  of 
the  firm  of  Moore,  Wilstach  &  Moore  was  duly  published,  and  Charles 
P.  Wilstach  advertised  as  the  purchaser  and  successor  of  the  firm  prop- 
erty and  business,  of  which  changes  the  plaintiffs  had  no  knowledge 
until  in  May,  1870,  no  notice  having  been  sent  to  them. 

Wilstach  purchased  all  the  firm  property,  effects,  and  contracts, 
including  these  plates,  books,  and  copyright;  and,  in  part  considera- 
tion therefor,  released  the  Moores  from  all  liability  for  the  firm  debts. 
When   the  dissolution   and   settlement   above   spoken   of  took    place, 
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Wilstach  did  not  find  this  Draper  contract  in  the  safe,  where  it  belonged, 
and  knew  nothing  of  what  Moore  had  done  in  the  premises. 

About  the  last  day  of  May,  1870,  Draper,  having  heard  of  the  dis- 
solution of  the  firm,  came  to  Cincinnati,  called  upon  Wilstach,  desired 
an  account  to  be  made  out  of  the  business,  with  cost  of  plates  and 
advertising*  etc.;  and  states,  in  his  deposition,  that  he  informed 
Wilstach  of  his  election  to  take  the  property,  eta«  according  to  the 
terms  of  the  addition  to  the  agreement  of  November  23,  I8t)9;  that 
Wilstach  stated  it  was  not  binding  on  him,  as  Moore  had  no  power  or 
authority  to  make  it,  and  had  done  it  to  defraud  him,  but  did  not  refuse 
or  accept  the  ofler. 

Other  evidence  in  the  case  leaves  it  lairly  doubtlul,  to  say  the  least, 
whether  Draper  did,  on  the  first  day,  notify  Wilstach  ot  his  election  to 
take  the  property  on  the  terms  named  in  the  modified  writing.  He 
^  called  lor  the  account,  etc.,  daily,  until  on  June  2,  1870,  Wilstach 
finally  refused  compliance  with  the  terms  oi  the  addition  to  the  contract, 
at  the  same  time  waiving  a  tender  ot  perlormance  of  its  terms  by  Draper. 

On  July  1,  1870,  the  firm  ol  Wilstach,  Baldwin  &Co.,  composed 
of  the  delendants,  Charles  F.  Wilstach,  Frank  H.  Baldwin,  and  John 
S.  Baker,  was  formed,  they  being  the  successors  of  Moore,  Wilstach  & 
Moore,  and  of  Wilstach. 

On  July  21,  1870.  they  wrote  a  letter  to  Draper  soliciting  the  con- 
tinuance of  the  publication  of  his  book  with  them.  This  was  aiter  this 
suit  was  brought,  and  the  plaintiffs  declined  the  oiler. 

In  their  petition,  the  plaintiffs  ask  for  $5,000  damages  against 
Moore,  Wilstach  &  Moore,  for  breaches  of  the  contract  while  the  firm 
continued,  for  not  settling  a(?cording  to  agreement,  and  lor  not 
* 'pushing*'  the  work,  as  they  had  agreed  to  do  by  the  terms  ol  the  con- 
tract. They  also  asked,  making  all  the  requisite  averments  to  entitle 
them  thereto,  for  a  specific  perlormance  of  the  modification  added  to  the 
agreement  November  23,  1869,  and  February  24,  1870.  and  prayed  '\for 
ail  other  proper  relief  in  the  premises, ' ' 

Wilstach  answered,  setting  up: 

1.  That  the  addition  to  the  original  agreement,  made  by  Moore  on 
November  23,  1869,  and  the  agreement  founded  upon  it,  made  by  Moore 
also,  on  February  24,  1870,  were  wholly  without  consideration  and  void. 

2.  That,  it  even  valid,  the  proposals  therein  contained  were  with- 
drawn before  acceptance  by  the  plaint  ills. 

8.  That  the  proposal  was  not  accepted  by  the  plaintiffs  within 
three  months  after  the  dissolution  of  ths  firm  of  Moore,  Wilstach  & 
Moore. 

4.  That  such  proposals  were  made  without  his  knowledge,  and 
disclosed,  oa  their  face,  that  they  contemplated  liquidating  the  business 
of  the  firm  alter  it  should  be  dissolved,  which  no  partner  has  the  power 
to  do  without  the  assent  of  his  copartners,  and  which  the  plaintifls  were 
bound  to  know. 

5.  And  that  all  the  subsequent  changes  were  made,  between  the 
^  plaintiffs  and  the  Moores,  with  intent  to  cheat  and  defraud  him,  and 

to  get  the  plates,  books,  copyright,  etc.,  in  the  hands  and  under  the 
control  ot  Wm.  H.  Moore,  who  then  contemplated  going  into  the  same 
business  as  Wilstach  was  engaged  in,  and  who  has  since,  with  said 
James  E.  Moore  and  others,  done  so  in  the  city  of  Cincinnati. 
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'  6.  And  that,  as  to  the  plaintifls'  claim  for  damages  for  not 
^'pushing*' the  work,  etc.,  he  simply  says  that  they  ''pushed  the  sale, 
etc.,  as  this  defendant  supposes,  to  an  extent  satisfactory  to"  the 
Moores  '*and  their  confederates,  the  plaintifls." 

He  then  asks  for  an  injunction  to  restrain  plaintiffs  and  Moores 
from  interfering  with  the  publication,  etc.,  of  the  work;  and  that  the 
writings  of  November  23,  1869,  and  February  24,  1870,  be  delivered  up 
and  canceled,  but  adds  no  prayer  for  general  or  alternative  relief. 

Baldwin  and  Baker  adopt  Wilstach's  answer. 

Both  of  the  Moores  are  in  default.  They  have  neither  answered 
the  petition  nor  replied  to  Wilstach's  cross- petition  and  answer.  And 
it  is  clear,  from  William  H.  Moore's  testimony,  that  even  i!  he  made 
the  additions  to  the  written  contract  solely  from  a  sense  of  moral  duty 
to  Draper  he  acted  unjustly  to  Wilstach.  How  true  it  is  that,  **No  man 
can  serve  two  masters." 

The  reply  of  the  plaintitls  denies  all  fraud  on  their  part,  all  knowl- 
edge ot  dissensions  in  the  firm,  or  of  William  H.  Moore's  acting  in  bad 
faith  toward  his  firm  in  the  matter,  and  the  testimony  convinces  us  that 
this  is  true.  The  plaintiffs  were  guilty  of  and  intended  no  fraud;  and 
Charles  F.  Wilstach  is  lully  innocent  as  they.  William  H.  Moore's 
conduct  was  iraudulent  toward  his  partner,  Wilstach,  whether  he 
intended  it  to  be  so  or  not. 

The  court  below  rendered  a  jtidgment,  denying  the  plaintiffs'  spe- 
cific perlormance,  and  dismissing  the  action  without  prejudice  to  the 
bringing  ot  an  action  for  damages  for  breaches  ot  the  contract  by  the 
old  firm,  or  to  cancel  the  contract ;  to  all  of  which  the  plaintitls  excepted.. 

It  appears  that  the  court  expressly  reiused  to  hear  any  evidence 
upon  the  branch  ot  the  case  involving  the  question  ol  damages,  holding 
that  if  it  should  become  necessary  to  do  so  the  cause  would  be  referred ; 
but  it  was  not  so  referred. 

The  court  also  reiused  to  consider  the  case  in  the  light  ol  the  plain- 
tiffs being  entitled  to  a  cancellation  ol  the  contarct,  such  relief  not  being 
prayed  for  specifically  in  the  petition. 

The  plaintitls  then  moved  to  set  aside  the  judgment  and  for  a  new 
trial,  which  motion  is  reserved  for  decision  here. 

No  objection  was  taken  by  demurrer  or  answer  to  the  petition, 
because  two  causes  of  action  were  improperly  joined,  and  such  objection, 
if  any  existed,  wa%  therefore  waived.  Code,  Sec.  88  [Sec.  5063.  Rev. 
Stat.l 

In  the  determination  of  issues  by  a  court,  the  same  rule  applies  that 
applies  to  the  verdict  of  a  jury;  all  questions  submitted  by  the  issues 
must  be  responded  to,  unless  the  finding  of  one  ibsue  may  conclude  the 
whole,  and  where  aii  issue  is  left  unanswered,  no  judgment  should  be 
rendered.  Hanlv  v.  Levin,  5  Ohio  228;  Powell  v.  Harter,  5  Ohio 
269;  Hewson  v.  Saftin,  7  Ohio  (pt.  2)  232;  Martin  v.  Clinton  Bank,  14 
Ohio  187. 

In  this  case,  the  claim  for  damages,  based  on  an  alleged  violation, 
by  the  defendants,  of  the  original  contract,  presented  an  issue  distinct 
from  all  others  alleged  in  the  petition,  a  claim  that  the  answer  did  not 
sufficientlv  deny.  And  it  was  error  on  the  part  ot  the  court  to  render 
a  judgment  for  the  defendants,  or  dismss  the  case  without  trying  that 
issue.  To  do  so  against  the  plaintiffs'  objection,  was  to  exercise  a 
power  not  within  the  discretion  of  the  court. 
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Whether  a  party,  who,  in  a  pleading  under  our  code,  asks  for 
specific  and  such  other  relief  as  he  may  be  lound  to  be  entitled  to  after 
full  hearing  of  this  case,  can  be  granted  any  proper  relief  wiuout  amend- 
ing the  prayer  contained  in  his  pleading,  is  an  important  question  of 
practice. 

Under  the  code,  the  party  is  bound  to  state  all  the  facts  going  to 
make  up  his  single  cause  of  action,  in  one  count.  He  can  not  subdivide 
his  claim  so  as  to  present  fictitiously,  as  might  have  been  done  under 
common  law  pleading,  two  or  more  causes  of  action.  Sturges  v.  Burton, 
8  Ohio  St.  215.  But  to  the  code  petition  there  must  be  a  demand  ol  the 
relief  to  which  the  party  *' supposes'^  himself  entitled.  Code,  Sec.  85, 
pt.  3.  [Sec.  5060,  Rev.  Stat.J  This  prayer  for  relief,  it  not  proper  upon 
the  facts  alleged,  is  not  the  subject  ol  demurrer.  The  provision  is  evi- 
dently but  directory.  The  code  gives  but  one  form  of  action — a  civil 
action— and  the  right  to  but  a  single  statement  of  the  facts  constituting 
a  cause  of  action.  At  common  law,  the  same  facts  often  give  the  party 
a  choice  of  several  remedies,  to  be  obtained  by  bringing  one  or  the 
other  oi  several  different  actions.  As  this  cannot  now  be  done,  the  party 
is  to  state  the  relief  he  asks.  li  not  proper,  or  not  the  most  appropriate 
in  the  opinion  of  the  court,  the  proper  relief  will  be  granted. 

In  chancery,  the  bill  always  stated  connectedly  the  parties'  entire 
cause,  and  prayed  for  such  relief  as  the  pleader  thought  he  would  be 
entitled  to.  But  experience  soon  demonstrated,  that  when  the  cause 
came  to  be  fully  heard,  or  even  from  the  diflerencts  of  opinion  between 
counsel  and  court  upon  the  case  made  in  the  bill  itself,  that  a  very 
different  measure  of  redress  was  proper  than  that  asked  for  specifically. 
Hence,  there  was  almost  always  a  necessity  for  a  general  prayer,  that 
for  alternative  and  general  relief.  This  prayer,  it  soon  came  to  be  said, 
by  chancellors  and  equity  lawyers,  was  next  in  importance  to  the  Lord's 
prayer.  This  was  so,  simply  because  it  was  impossible  to  foretell  what 
relief  would  ultimately  be  found,  or  thought  to  be  proper.  The  same 
necessity  exists  under  the  code,  and  it  is  not  to  be  narrowly  and  technic- 
ally construed,  but  liberally,  for  the  purposes  of  justice. 

This  view  is  fully  sustained  by  the  rase  of  Davenport  v.  Sovil,  6 
Ohio  St.  459,  462.  Our  Supreme  Court  say:  "There  being  in  this  peti- 
tion a  prayer  for  alternative  and  general  relief,  this  court,  and  that  to 
which  it  may  be  remanded,- will  be  restricted  to  no  particular  mode  or 
measure  of  relief,  but  will  be  entirely  at  liberty  to  a<Japt  either  to  what 
may  be  demanded  by  the  particular  circumstances  of  the  case  as  they 
may  be  developed.'* 

In  both  the  above  respects,  then,  the  court  below  erred  in  its  pro- 
ceedings. When,  upon  the  pleadings  and  evidence,  a  party  is  entitled 
to  any  relief,  it  is  error  to  dismiss  his  case,  and  compel  him  to  bring 
another  action. 

We  need  advert  to  but  one  thing  before  considering  the  questions 
of  law  raised  by  the  case.  The  property  in  this  work  of  the  plaintiffs, 
by  the  contract,  belonged  to  Moore,  Wilstach  &  Moore.  The  stereotype 
plates,  books,  and  copyright  were  theirs.  The  plaintiH's  interest  was 
a  mere  contract  right  to  ten  per  cent,  of  the  wholesale  price  of  the  book 
to  general  agents,  or  canvassers.  Their  sole  rights  of  action,  during  the 
existence  of  the  firm,  for  breaches  of  the  contract,  were  at  law  for  dam- 
ages. They  could  not  have  compelled  the  firm  specifically  to  perform 
the  contract  to  print   the  books  and  push  the  sale,  Kemble  v.  Kean.  (> 
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Sim.  Eng.  Ch.  353:  2  Wat.  Ed.  Inj.  364,  366  (note),  nor  could  they 
have  compelled  them  to  continue  the  partnership.  But,  upon  the  dis- 
solution of  the  tirm,  the  successors  of  the  firm  can  not  compel  them  to 
intrust  their  interests  to  such  strangers,  who  may,  in  view  of  other 
aims  and  ends,  devote  little  care  or  attention  to  their  interests.  The 
business  is  brought  to  a  stand-still — is  at  a  deadlock — until  some  mutual 
arrangement,  satislactory  to  the  parties  concerned,  can  be  made.       , 

Accordingly,  we  find  Wilstach,  Baldwin  &  Co.,  on  July  21,  1870, 
writing  to  plaintifls  to  induce  them  to  enter  into  such  an  arrangement 
with  them.  They  anticipated  the  law,  as  experienced  business  men 
almost  always  do,  and  really  make  the  law  of  a  business,  when  they 
act  intelligently  with  reference  to  its  necessities  and  due  requirements. 

The  right  ol  the  plaintitls,  then,  to  a  rescission  and  cancellation  of 
the  contract  was  properly  belore  the  court  for  decision,  and  it  could  not 
dismiss  the  case  without  passing  upon  and  settling  the  terms  of 
such  right. 

We  come  next  to  consider  the  questions  raised  upon  the  addition 
to  the  original  written  contract. 

11  Moore  had  the  power  to  make  such  addition  in  the  name  of  the 
firm,  and  bind  it  thereby,  and  if  its  terms  were  accepted  by  the  plain- 
ts within  the  time  limited  lor  them  to  do  so,  and  the  same  was  not 
withdrawn  before  acceptance,  there  was  ample  consideration  lor  it.  The 
plaintitls  would  have  obligated  themselves  to  pay  the  cost  price  of  the 
plates  and  books,  and  the  expenses  of  advertising:,  in  consideration  ot 
receiving  them.  This  consideration  was  distinct  from,  and  independent 
of,  that  of  the  original  agreement.  That  contract  was  complete  in  itself. 

June  2,  1870,  was  within  the  period  (three  months  alter  the  dis- 
solution of  the  firm)  given  them  to  accept  such  contract.  Grant,  that 
on  March  1,  1870,  the  firm  was,  in  fact,  dissolved,  yet  no  notice  thereof 
was  published  until  March  25,  1870,  till  which  time  the  partnership 
continued  as  to  the  plaintiffs,  who  had  previous  dealings  with,  and  were 
interested  in  it.  They  had  no  notice,  in  fact,  ol  the  dissolution  till 
after  March  25.  1870.     Myers  v.  Standart,  11  Ohio  St.  29,  40,  41. 

Nor  do  we  think  there  was  a  want  of  power  in  Moore,  on  November 
23,  l^t)9,  while  the  firm  was  in  existence,  to  make  such  a  contract  with 
innocent  third  persons,  previously  interested,  as  plaintiffs  were,  in  the 
name  of  the  tirm,  and  bind  it  thereby.  In  view  ol  the  fact  that  a  dis- 
solution ot  the  firm  would  give  the  plaintiffs  a  right  to  put  an  end  to 
the  further  prosecution  of  the  contract  by  the  successors  of  Moore, 
Wilstach  He  Moore,  and  that  plates,  books,  and  copyright  would  then 
be  left  upon  their  hands,  it  might  well  have  been  an  advantageous  bargain 
to  all  the  parties  concerned.  It  was  a  contract  between  a  firm,  made  by 
one  of  their  number,  as  their  agent,  with  partic,  interested  with  them 
in  important  property  interests,  and,  upon  its  lace,  not  prejudicial  to  the 
interests  ol  any  ol  them.     Myers  v.  Standart,  supra. 

The  authorities  cited  by  counsel  for  the  defendants  do  not  bear  out 
the  position  they  assume.  They  relate  only  to  the  authority  and  power 
of  partners  to  bind  the  firm  after  dissolution,  and  when  a  partner  may 
dissolve  a  partnership  at  his  own  instance.  But  the  question  upon  the 
facts  proved  is,  whether  Wilstach  did  not  withdraw  this  proposition  of 
sale  before  the  plaint iOs  accepted  it.  The  original  contract  was  complete 
in  itself.  It  contained  no  provision  that,  in  the  event  of  a  change  in 
the  firm,  Moore  was  to  arrange  to  protect  the  plaintiHs*  interests.     No 
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such  term  bound  the  firm  The  addition  to  the  contract  gave  plaintiffs 
the  option  to  purchase,  within  three  months  alter  a  change  should  take 
place  in  the  firm.  They  received  this  proposition  only,  and  never 
wrote  to  anybody  accepting  it.  It  could  not,  then,  have  been  enforced 
against  them,  and  hence  could  be  withdrawn  at  any  time  belore  accept- 
ance, though  a  period  of  time  for  acceptance  was  given.  Boston  & 
Maine  Ry.  v.  Bartleti,  57  Mass  (S.Cush.)  224. 

The  ditierence  between  a  thing  optional  and  one  absolute  makes 
the  doctrine  of  this  case  applicable,  rather  than  that  contained  \u  the 
cases  cited  lor  plaintifls. 

Now,  plaintilis'  witness,  Lewis  French,  a  member  of  this  bar.  and 
their  own  attorney,  taken  by  them  to  Wilstach  the  last  of  May,  1870, 
to  secure  their  rights,  swears  that  the  plaintili,  Drapet,  at  the  first  inter- 
view with  Wilstach,  asked  to  have  a  statement  of  accounts  made  out, 
in  order  to  determine  whether  he  would  take  the  property,  or  not,  and 
that  Wilstach  informed  him  then  that  the  addition  to  the  contract  was 
not  binding  upon  him;  that  it  had  been  made  by  Moore  alone,  without 
his  knowledge  or  consent,  and  with  a  view  to  defraud  him.  Frank  H. 
Baldwin  also  swears  to  this,  as  does  Mr.  Wilstach  himsell;  and  they  all 
say  Draper  made  no  otfer  to  accept  the  terms  of  this  addition  to  the  con- 
tract on  that  day.  He  did,  perhaps,  the  next  day.  But,  at  every  inter- 
view, he  was  told  Wilstach  did  not  consider  the  change  attempted  to  be 
made  by  Moore  binding  upon  him.  This,  we  think,  was  equivalent  to 
a  withdrawal  ol  the  ofler  belore  its  acceptance  by  the  plaintitls.  At  all 
events,  upon  such  a  state  ot  the  evidence,  it  would  not  be  safe  for  us  to 
decree  a  specific  performance  of  the  contract,  but  we  should,  as  we  do, 
leave  the  plaintiffs  to  claim  their  remedy,  in  damages,  for  ttie  breach,  if 
they  think  they  can  sufficiently  establish  the  contract  before  a  jury. 

But  William  H.  Moore  should  make  good  to  Wilstach  all  losses 
which  the  latter  may  sustain  by  reason  of  any  such  possible  recovery, 
and  the  prayer  of  his  cross-petition,  which  does  not  ask  for  other  relief, 
etc.,  may  be  changed,  as  prayers  in  all  code  pleadings  may,  and  should 
be,  at  any  time,  without  costs,  and  without  being  any  cause  for  delay, 
at  any  stage  of  the  proceedings. 

A  new  trial  will  be  granted,  and  the  cause  remanded  to  special  term 
lor  further  proceedings. 
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[General  Term,  April,  1872.] 

*  L.  E.  Jones  v.  John  M.  Scudder. 

1.  Courts  of  justice  take  notice  of  all  Ohio  statutes,  general,  local,  or  special,  and 
will,  therefore,  recognize  a  special  law  incorporating  an  iustitntion,  though 
such  act  of  incorporation  is  not  alleged  in  the  petition. 

*Cited  in  support  of  the  proposition  that  a  sale  by  a  stockholder  of  the  power 
to  v)te  upon  his  shares  is  illegal.  Hafer  v.  Railway  Co..  9  Dec.  Re.  474;  aistin- 
guished  in  that,  in  this  case,  the  agreement  by  the  buyer  to  guarantee  to  the  seller 
the  position  of  professor  might  affect  the  discretionary  power  of  the  trustees  in 
whom  the  power  of  appointment  was  vested,  and  was  also  to  the  individual  advan- 
tage of  the  buyer,  while  in  Mullen  v.  Gaffey,  6  Dec.  Re.  783,  the  management  and 
appointment  of  officers  was  in  the  stockholders,  and  the  agreement  to  appoint  a 
certain  person  secretary  and  treasurer  was  not  to  the  advantage  of  any  particular 
stockholder,  but  to  the  advantage  of  all. 
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2.  S  purchases  from  J  a  controlling  interest  in  the  stock  of  the  Eclectic  Medical  Insti- 
tute, and  as  a  part  consideration,  guarantees  to  him  the  position  of  professor  in 
said  institution.  By  the  act  of  incorporation,  however,  a  board  of  trustees  has  the 
exclusive  power  to  appoint  the  professors:  Heldy  that  a  contract  to  so  use  the 
stock  as  to  compel  the  board  of  trustees  to  make  a  certain  appointment  to  a 
professordhip  is  illegal,  and  that  no  action  for  damages  will  lie  for  the  breach 
thereof. 

A.  J.  Cunningham,  for  plaintiff. 

F.  Ball,  Jr.,  and  Logan  &  Randall,  tor  defend&nt. 

Hagans,  J. 

This  is  a  demurrer  to  an  amended  petition  reserved  here  ior  our 
determination. 

The  amended  petition  alleges,  that  on  Febiuary  13,  1862,  the 
plaintiil  was  the  owner  ot  three  hundred  and  twenty-eight  shares  of  the 
stock  of  the  Eclectic  Medical  Institute  ol  Cincinnati,  in  which  he  had 
been  for  a  long  time  a  professor,  and  had  successlully  lectured  on  materia 
medica  and  therapeutics  to  a  very  large  number  of  students,  and  had 
been  the  manager  and  financial  agent  of  the  college;  that  on  that  day, 
being  desirous  of  devoting  his  wiiole  time  to  lecturing,  he  sold  to  the 
delendant  said  stock,  which  was  a  controlling  interest  in  said  college, 
for  $4,-S4U,  in  annual  payments  running  through  seven  years,  and  the 
same  was  transferred  to  the  defendant,  who  immediately  pledged  it  with 
plaintiff  as  security  for  the  payment  ot  the  money.  The  contract  and 
terms  ot  sale  were  reduced  to  writing,  and  a  copy  appended  to  the  peti- 
tion. At  the  same  time  a  paper  was  executed  by  the  defendant,  in 
which  he  recited  his  purchase  of  the  stock  ot  the  plaintiff,  and  states  that 
the  purchase  was  lor  his  sole  benefit,  and  adds,  *'that,  so  far  as  I  am 
concerned,  it  is  my  desire  that  Dr.  Jones  retain  his  chair  ot  materia 
medica;  and  that  he  shall  retain  it  so  long  as  he  sees  fit  to  occupy  it. 
Furthermore,  that  the  educational  interests  ot  the  institute  shall  remain 
in  the  hands  of  a  board  ol  trustees  selected  from  those  who  have  an 
interest  in  the  progress  of  the  college.  The  financial  management  to  be  in 
the  hands  oi  Dr.  Scudder.*' 

The  plaintiff  avers,  that  he  tendered  his  services  at  the  beginning 
of  the  session  of  1871,  as  lecturer  in  the  chair  named,  but  that  the  de- 
fendant, having  such  controlling  interest,  utterly  relused  them,  or  to 
allow  him  to  have  any  further  connection  thetewith;  that  the  written 
papers  referred  to,  do  not  express  the  real  contract  between  them;  that 
besides  the  money  agreed  to  be  paid,  in  fact,  the  greater  part  oi  the  con- 
sideration ofthe  sale  of  the  stock  to  the  delendant  was,  that  the  plaintiff 
was  to  occupy  said  chair,  and  have  the  same,  and  iis  profits  and  emolu- 
ments, secured  and  guaranteed  to  him  by  defendant  for  so  long  a  time  and 
succession  of  years  as  plaintiff  should  see  fit  to  accept  and  discharge  the 
duties  of  said  position;  and  that  such  sale  of  the  stock  would  give  to 
defendant  the  control  ot  the  college  financially,  as  well  as  of  the  selection 
and  appointment  ot  its  piolessors,  thus  enabling  him  to  carry  out  his 
part  ot  the  alleged  contract. 

Wherefore  he  prays  tor  a  reformation  of  the  contract  of  sale,  and 
for  damages  to  the  amount  of  $t),000  for  breach  ot  it,  and  for  other  relief. 

This  demurrer  is  to  the  amended  petition,  which  contains  substanti- 
ally the  same  averments  as  the  original  petition,  to  which  a  demurrer 
had  been  previously  sustained,  except  that  this  amended  petition  omits 
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an  allegation  ot  the  incorporation  ot  the  college.     The  fact  is,  that  this 
college  was  incorporated  in  1845  (43  O.  JL.  L.  857). 

The  pleader  seems  to  have  supposed  that  the  omission  ol  any 
allegation  of  the  incorporation  ot  this^  college  would  prevent  any  reference 
to  it,  because  it  was  a  private  act,  so  that  the  college  might  be  treated 
as  a  voluntary  association,  unless  it  otherwise  appeared,  and  would 
thereby  substantially  change  the  irame  uf  the  pleading.  But,  besides 
the  lact  that  he  speaks oi  **stock"  and  ''college,"  from  which  we  might 
fairly  infer  the  fact  of  incorporation,  our  Supreme  Court  have  expressly 
decided,  in  Brown  v.  State,  11  Ohio  276,  *'that  all  Ohio  statutes  are 
printed  by  authority,  and  though  local  or  special,  are  nevertheless ^Kr^/tr 
ucts,  of  which  courts  ol  justice  ex-dfficio  take  notice." 

There  can  be  no  doubt  ot  the  identity  of  the  college  incorporated 
by  the  act  referred  to  with  the  college  whose  stock  was  the  subject  of 
the  sale  and  the  alleged  agreement,  which  college  is  now  in  operation. 
Section  6  of  the  act  provides,  **That  the  board  ol  trustees,"  which  is  to 
consist  ot  not  less  than  eleven  nor  more  than  lifteen  persons,  "shall 
appoint  a  faculty  which  shall  consist  of  at  least  five  professors,  who  shall 
be  competent  to  deliver  lectures  for  the  proper  instruction  of  students  in 
the  various  departments  ot  medical  science,  which  shall  include  *  * 
*    materia  medica."  etc. 

The  contract,  as  the  parties  executed  it,  merely  expresses  a  desire, 
on  the  part  ot  the  defendant,  that  the  plaintiff  shall  retain  his  chair  so 
long  as  he  sees  fit;  and  certainly  no  recovery  could  be  had  tor  any 
change  in  the  defendant's  feelings  toward  the  plaintiff,  which  might 
result  in  declining  his  services.  But  can  we  reform  the  contract,  so  as 
to  make  it  what  the  demurrer  admits  it  really  was,  and  allow  a  recovery 
of  the  damages  claimed  for  a  breach  of  it  ? 

It  seems  to  us  that  the  effect  ol  such  a  contract  would  be  to  dispense 
entirely    with  the  board   ot  trustees,  and  leave  the  corporation  to  be 
operated  by  private  contract  wholly,  and  to  defeat  the  object  and  purpose 
of  the  act.     We  can  not  control  the  judgment  and  discretion  which  the 
law  lias  expressly  put  in  the  t^oard  of  trustees,  to  be  fairly  exercised  in 
the  appointment  oi  a  professor  to    this  chair,  nor  can  we  admit  that 
these  parties  by  contract  can  do  it.     The  exercise  of  such  a  power  by  us 
would  be  illegal,  and  to  hold  that  these  parties  by  contract  could  do  so, 
would  be  equally  illegal  and  be  against  public  policy.     The  performance 
ot   the  contract  would   not  only  be  ignoring  the  board  of  trustees  and  a 
substantial  violation  of  the  charter,  but  would,  necessarily  be  to  control 
the  freedom  and  impartiality  of  the  board  of  trustees  in  the  appointment 
to  this  chair,  the  duty  of  filling  which  is  expressly  put  upon  the  board 
by  the  act,  by  the  exercise,  on  the  part  ot  the  defendant,  of  an  undue 
and  improper  influence  upon  »he  board;  for  it  will  be  observed  that  the 
terms  of  the  alleged  contract  are  absolute,  and  the  proposed  end  is  to 
be  accomplished  at  all  hazards,  and  without  reference  to  anything  else 
than  the  contract  itself.     It  does  not  and  could  not  bind  the  corporation 
or  the  trustees,  and  would  be  void  if  it  attempted  to  do  so.     The  con- 
tract is,  in  fact  and  legal  effect,  that  the  defendant  will  lobby  with  the 
board  of  trustees,  which  is  the  legislative  body  ol  the  corporation,  to  pro- 
cure, at  all  hazards,  the  appointment  of  the  plaintiff  to   the  chair  of 
materia  medica,  as  long  as  he  sees  fit,  at  the  risk  of  a  suit  if  he  failed: 
and  that,  too,  without  reference  to  the  tact  that  by  the  law  the  trustees 
were  to  be  elected  annuity  by  the  stockholders,  and  the  contract  would 
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imply  that  the  plainliif,  being  the  controlling  stockholder,  should  so 
use  his  power  and  personal  influence  as  such  to  lulfill  the  purposes  ol 
the  contract,  while  the  higher  ends  of  the  college  or  the  trusts  confided 
to  the  board,  contemplated  by  the  act,  were,  il  necessary,  to  be  ot 
secondary  consequence  or  sacrificed. 

In  this  connection  it  has  not  escaped  our  attention,  that  this  alleged 
contract  was  made  the  subject  oi  a  paper  separate  irom  the  contract  oi 
the  sale  ot  the  stock.  It  is  not  too  much  to  say  that  this  circumstance 
implies  that  it  was  to  be  kept  a  secret,  though  there  is  nothing  in  the 
contract  to  that  effect.  But  this  is  a  circumstance  which  we  can  not 
afiFord  to  overlook  in  deciding  upon  the  nature  and  eflect  oi  the  alleged 
stipulation. 

This  college  is  not  a  merely  private  speculation  for  private  ends  only, 
to  be  used  as  the  convenience  or  interest  of  the  board  may  suggest.  But 
the  public  have  an  interest  in  it  by  the  very  iact  ol  incorporation,  and 
a  great  educational  end  is  to  be  subserved.  Such  a  control  ot  the  hoard 
and  appointment  ot  professors  as  is  contemplated  by  the  contract,  would 
injuriously  affect  the  public  interest,  an4  be  a  public  scandal  as  great 
as  the  reputed  sales  ot  medical  degrees  in  another  state.  In  fact,  this 
contract  turns  the  defendant  into  a  powerful  lobbyist,  with  the  added 
obligation  to  succeed  at  all  events.  It  can  not  be  enforced,  and  even  it 
we  could  reform  it,  would  seem  to  be  contrary  to  public  policy.  It 
assimilates  itself  to  contracts  to  get  a  measure  through  the  legislature, 
or  to  procure  appointments  to  public  oflSce,  which  have  frequently  been 
held  to  be  against  public  policy;  and  for  a  like  reason  no  damages  can 
be  recovered  for  Xhe  breach  of  such  contracts.  Among  the  numerous 
cases  on  this  subject,  it  is  sufficient  to  cite  Tool  Co.  v.  Norris.  69  U.  S. 
<2  Wall.)  45;  Harris  v.  Roof,  10  Barb.  489;  Hatzfield  v.  Gulden.  7 
Watts,  152;  Marshal  v.  Baltimore  &  Ohio  Ry.  67  U.  S.  (It)  How.)  3l4; 
Debenham  v.  Ox,  1  Ves.  Sr.  276;  Gray  v.  Hook,  4  N.  Y.  (4  Comst.) 
449;  Fuller  v.  Dame,  85  Mass.  (18  Pick.)  472.  It  is  not  necessary  that 
the  party  should  actually  use  undue  and  improper  influence  to  secure 
the  proposed  end,  nor  do  we  suppose  that  anything  of  the  sort  would  be 
attempted  by  the  defendant  or  was  contemplated  by  either  plaintiff  or 
delendant.  The  defendant  might  entertain  a  sincere  opinion  that  the 
plaintif!  was  entirel}'  fit  tor  the  office  named,  and  he  doubtless  is  so, 
and  any  recommendation  of  the  plaintiff  therefore  might  be  proper.  But 
the  principle  underlying  the  contract  is  one  of  fitness  and  ^expediency. 
It  this  stock  might  be  taken  in  part  consideration  of  the  esercise  of 
direct  influence  upon  the  board  ol  trustees,  and  from  no  other  source 
could  the  appointment  be  secured,  it  would  destroy  confidence,  lead  to 
false  and  unlair  tepresentations,  and  be  productive  of  miscbiel.  All 
candidates  for  these  appointments  have  the  right  to  the  unbiased  judg- 
ment of  the  board. 

The  demurrer  will  be  sustained. 
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«  CSC.  TITLE— REPLEVIN—CREDITORS. 

[General  Term,  April,  1872.] 

*  Wessel  &  Co.  V.  Daniel  Weber. 

5  &  Co.,  of  Indiana,  who  were  indebted  to  W  &  Co.,  in  Cincinnati,  for  advances, 

shipped  to  W  &  Co.  a  car  load  of  ment,  regaining  the  receipt  of  the  railroad 
company,  but  mailing  a  letter  to  W  &  Co..  which  was  received  before  the  goods 
arrived,^ containing  an  invoice  of  the  goods  sent,  and  containing  this  language : 
**  We  deliver  you  this  load  on  our  intiebtedness;  do  the  best  you  can : "  Heldy 
that  the  title  to  the  goods  vested  in  W  &  Co.,  and  that  they  could  maintain 
replevin  for  the  goods  against  an  attaching  creditor  of  S  &  Co. 

J.  &  R.  A.  Johnston,  for  plaintiffs 
Stallo  &  Kittredge,  for  defendant. 

This   is  a  motion  for  a  new  trial,  after   finding   below,  reserved  to 
general  term. 

O'Connor,  J. 

Stevens  &  Co.  were   a   firm   doing   business  at   Shoals,    Indiana. 
Wessel  &  Co.,  a  firm  doing  business  in  Cincinnati,  advanced  to  Stevens 

6  Co.  some  $6,000,  to  be  used  in  cutting  pork,  Stevens  &  Co.  agreeing 
to  ship  to  Wessel  &  Co.  all  the  poik  they  should  cut,  Wessel  &  Co.  to 
sell  it  on  commission  and  pay  themselves  lor  advances,  etc.  On  March 
24,  1870,  Stevens  &  Co.  shipped  to  Wessel  &  Co.  a  car  load  of  meat,  etc., 
taking  from  the  railroad  company  a  receipt  of  the  shipment  to  be 
forwarded  to  Cincinnati  to  Wessel  &  Co. ;  and  on  the  same  day  mail  a 
letter  to  Wessel  &  Co.  containing  an  invoice  of  the  shipment,  the  num- 
ber ol  the  car,  in  which  letter  they  say:  **We  deliver  you  this  load  on 
our  indebtedness;  do  the  best  you  can."  This  letter  was  received  by 
Wessel  &  Co.  before  the  car  load  of  meat  reached  the  city  of  Cincinnati. 
Strauss  &  Bro.,  a  firm  in  Cincinnati,  were  a  creditor  ot  Stevens  &  Co., 
and  by  an  arrangement  with  some  one  in  Shoals,  Indiana,  they  were 
informed  that  Stevens  &  Co.  had  made  a  shipment  to  Cincinnati;  so 
that  by  the  time  the  car  load  of  meat  reached  here,  Strauss  &  Bro.  bad 
an  attachment  ready  and  attached  the  meat  as  the  property  ot  Stevens  & 
Co.  Wessel  &  Co.  replevied  the  meat  from  thesheritl,  Weber,  and  upon 
the  trial  obtained  a  judgment  in  their  iavor,  which  is  now  here  for 
review. 

Under  this  state  of  facts,  it  is  admitted  by  the  counsel  for  Weber, 
that,  as  between  Stevens  &  Co.  and  Wessel  &  Co. .  the  title  was  in  Wessel 
&  Co.  But  they  claim  that  as  between  Stevens  &  Co.,  and  their  credit- 
ors, inasmuch  as  Stevens  &  Co.  retained  the  receipt  of  the  railroad  com- 
pany, which  they  say  is  like  a  bill  of  lading,  that  title  was  still  in 
Stevens  &  Co.  after  the  goods  were  shipped.  They  claim  that  Stevens 
&  Co.  could  have  transferred  this  receipt  or  bill  of  lading  lor  advances 
on  the  goods  to  third  parties,  and  with  the  receipt  have  transferred  the 
title  to  the  goods. 

There  is  no  dispute,  then,  between  the  parties  as  to  what  the  law  of 
the  case  would  Idc,  had  not  Stevens  &  Co.  retained  what,  for  conveni- 
ence, we  will  call  the  bill  of  lading.     Nor  couid  there  be  any  dispute,  it 

♦Affirmed,  Straus  v.  Wessel,  30  Ohio  St.  211. 
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always  having  been  held  that  a  shipment  of  goods,  made  on  advances, 
accompanied  by  a  letter  inloiming  the  consignee  ot  the  shipment,  vested 
the  title  in  the  consignee  Irom  the  time  of  the  shipment,  although  the 
goods  never  reached  the  consignee,  and  although  no  bill  of  lading  was 
sent.  Grosvenor  v.  Phillips,  2  Hill  147;  Holbrook  v.  Wight,  24 
Wend.  169;  Nesmith  v.  Dyeing,  B.  &  C.  Co.,  1  Curtis  130.  134;  Schmertz 
v.  Dwyer,  53  Pa.  St.  335,  and  many  others. 

What,  then,  was  the  efiect  ot  Stevens  &  Co.  retaining  the  bill  ol 
lading?  It  is  admitted  that  so  far  as  Wessel  &  Co.  were  concerned,  the 
letter  answered  every  purpose.  Ot  what  legitimate  use,  then,  could  the 
bill  of  lading  be  to  Steven:^  &  Co.  except  as  receipt  against  the  railroad  ?  ' 
It  is  admitted,  also,  by  counsel  on  both  sides,  that  the  title  can  not  be 
in  two  places  at  the  same  time,  one  of  the  counsel, -claiming  that  there 
are  two  things  which  are  indivi.sible,  to-wit:  sovereignty  and  title. 
How,  then,  can  the  title  be  in  Wessel  &  Co.  and  not  out  of  Stevens  & 
Co.  ^  And  if  it  be  out  of  Stevens  &  Co.,  how  can  any  creditor  ot 
Stevens  &  Co.  reinvest  them  with  it  for  the  purpose  ot  taking  it  away 
from  them?  The  title  must  be  somewhere.  It  is  admitted  that  until 
some  creditor  inlertere,  it  is  in  Websel  &  Co.;  that  so  far  as  Stevens  & 
Co.  are  concerned,  it  is  undoubtedly  in  Wessel  &.  Co.,  and  this  admission 
disposes  of  the  proposition  that  it  was  in  the  power  of  Stevens  &  Co., 
by  an  inuorsement  or  pledge  ot  the  bill  of  lading  to  transier  the  title 
to  any  one  in  any  way  after  the  shipment  of  the  goods  and  the  mailing 
of  the  letter  to  Wessel  &  Co.  Such  indorsement  or  pledge  of  the  bill 
ot  lading  would  not  be  the  act  of  any  creditor  ol  Stevens  &  Co. ;  it  would 
not  be  a  matter  existing  between  Stevens  &  Co.  and  his  creditors. 

We  are  referred,  by  the  counsel  Jor  Weber,  to  the  ca^e  of  Irving 
Nat.  Bank  of  New  York  v.  Emery,  13  Re.  425  (I  C.  S.  C.  76).  We  do 
not  see  that  this  case  in  any  way  bears  upon  the  present.  There,  the 
shipper,  on  the  same  day  that  he  shipped  the  goods  from  New  York  to 
Emery  &  Sons,  at  Cincinnati,  drew  on  Emery  &  Sous,  and  had  the  draft 
discounted  by  the  bank  and  deposited  the  bill  of  lading- with  the  bank 
as  security.  The  shipper  was  indebted  to  Emery  &  Sons,  but  it  is  not 
claimed  that  they  had  made  any  advance  on  account  ol  this  particular 
consignment.  The  consignment  was  not  intended  by  the  shipper  as  pay- 
ment of  any  claim  held  against  him  by  Emery  &  Sons,  for  he  was  paid  a 
full  price  for  the  shipment  before  it  left  New  York,  by  the  bank.  Emery 
&  Sons  received  the  shipment,  it  being  stearine,  but  refused  to  pay  the 
dralts,  they  claiming  that  the  shipper  was  indebted  to  them.  The  result 
of  that  transaction  was  simply  that  they  refused  to  pay  lor  merchandise 
received  in  the  usual  course  of  trade.  The  stearine  was  the  property 
of  the  bank,  and  although  shipped  to  them  it  was  not  theirs  until  they 
paid  for  it  or  were  charged  for  it.  They  were  under  no  obligation  to 
receive  it,  but  having  received  it  and  converted  it  to  their  own  use,  the 
court  properly  held  they  should  pay  the  bank  for  it.  It  is  a  little  sin- 
gular, it  there  be  any  merit  in  the  delendant's  argument,  that  this  is  the 
only  case  they  have  been  able  to  find  which,  in  their  judgment,  is  appli- 
cable to  their  case. 

We  are  satisfied  that  the  shipment  to  Wessel  &  Co.  and  the  mailing 
ol   the  letter  to  him,  under  the  circumstances  of  their  advancement  to 
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Stevens  &  Co.,  vested  the  title  in  Wessel  &  Co.;  and  that  neither 
Stevens  &  Co.,  nor  any  creditor  of  theirs,  had  any  authority  to  interfere 
with  such  title. 

The  motion  lor  a  new  trial  is  overruled  and  judgment  rendered^  on 
the  finding,  of  one  cent  and  costs. 


2  cs c.  INSURANCE— ESCROW— SUBROGATION. 

[General  Term,  April,  1872] 

People's  Insurance  Co.  v.  Fred.  Straehle. 

1.  S  had,  upon  a  lot  of  groan  ),  a  lease  for  years  only,  and  there  had  erected  a  feed 

mill,  containing  steam  machinery  to  operate  the  mill.    He  also  carried  on  a 
feed  store.    All  was  insured  against  loss  by  fire.    During  the  continuance  of 
the  risk,  S  agreed,  in  writing,  to  exchange  all  the  insured  property  with  T,  for 
*  lands  of  the  latter,  the  parties  to  warrant  their  respective  titles,  and  to  give 
each  other  immediate  possession,  which  possession  was  given.     Next  day  S 
discovered  that  there  was  a  mortgage  upon  T*s  land  for  f4,200  and  interest, 
upon  which  a  suit  to  foreclose  had  been  brought,  and  was  pending.    T  then 
agreed  to  p^y  off  the  mortga>i^e,  and  the  parties  executed  deeds,  and  deposited 
them  with  a  third  person,  in  escrow,  until  such  mortgage  lien  should  be  paid 
by  T.    Afterward,  S  without  T*s  knowledge  or  consent,  obtained  T's  deed  from 
the  custodian  of  it,  and  had  it  recorded,  when  he  returned  it  to  such  cnstodtao, 
who  has  ever  since  retained  both  deeds.     Subsequently,  the  S  property,  so  in* 
sured,  was  destroyed  by  fire,  and  S  notified  the  insurer  of  the  loss,  when  the 
latter  advised  him  that  it  would  not  pay  the  same,  because  he  did  not  own  the 
property  when  it  was  destroyed.     T,  instead  of  paying  off  the  mortgage  on  the 
land  he  let  S  have,  rebuilt  the  mill,  and  refurnished  it  as  it  was  before.    TheT 
land  w.^s  afterwards  sold  at  judicial  sale  upon  the  mortgage,  and  S  purchased 
it,  and  the  sale  was  confirmed  to  him.     He  subsequently  sold  the  land  to  a 
stranger.     Hefd:  (I)  That  S  had  an  insurable  interest  in  the  property  he  had 
delivered  to  T,  at  the  time  of  the  loss,  to  the  extent,  at  least,  of  the  $4,200  mort- 
P^age,  and  could  recover  pro  tanto  upon   his  policy  of  insurance,  he  having 
insurance  in  other  companies.     (2)  The  answer  does  not  aver  that  T  rebuilt  the 
property,  and,  as  the  evidence  shows  he  did  so  after  refusal  to  pay  and  after 
suit  brought,  the  court  can  not  consider  the  effect  of  such  rebuilding  upon  the 
plaintiff's  right.     But  if  S  were  to  recover  the  property  from  T,  he  wonld  have 
to  pay  for  such  improvements ;  and  a  stranti^er  may  voluntarily  donate  to  a 
party  insured  the  amount  of  his  loss,  without  thereby  working  a  discharge  of 
the  insurer. 

2.  The  right  to  subrogation,  in  a  proper  case,  can  not  be  enforced  until  full  pay- 

ment of  the  liability,  which  gives  rise  to  such  right.     Upon  mere  pari  payment, 
there  is  no  right  of  subrogation  as  to  such  part. 

3.  A  refusal  on  the  part  of  an  insurer  to  pay  a  loss  excuses  the  insured  from  mak- 

ing preliminary  proof  of  his  loss,  as  required  by  his  policy. 

Matthews,  Ramsey  &  Matthews,  for  plaintill  in  error. 
W.  C.  Mellen  and  A.  Taft  &  Sons,  for  defendant  in  error. 

Yaple,  J. 

On  and  prior  to  January  31,  1870,  the' defendant  in  error,  Straehle. 
owned  a  lease  upon  ground  in  Cincinnati,  for  twenty  years  from  October 
1,  1858,  which  lease  was  not,  by  its  terms,  renewable,  and  did  not  give 
the  lessee  the  privilege  ot  removing  his  improvements  at  the  end  ol  the 
term.  Upon  this  ground,  Straehle  owned  a' frame  building,  occnpied 
by  him  as  a  mill  and  feed  store,  and  also  a  frame  stable.  In  the  mill 
he  had  machinery,  engines,  boiler,  mills,  tools,  and  fixtures,  and  a  stock 
in  trade,   consisting  of   grain,    etc.     On   January   31,   1870,  he,  for  a 
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premium  paid  oi  8117.25,  took  out  a  policy  of  insurance  against  fire,  for 
one  year,  in  the  People's  Insurance  Company,  the  plaintiff  in  error,  in 
the  amount  of  $3,350,  distributed  as  lollows:  on  building,  $1,000;  on 
stable,  8100;  on  stock,  8500;  on  machinery,  81,500;  on  two  horses  ip 
the  stable,  8200;  and  on  harness,  850.  He  had  the  privilege  of  eflecting 
other  insurance  upon  all  the  property,  and  availed  himself  of  it.  He 
effected,  in  the  Citizens  anu  Buckeye  Insurance  Companies,  iutiher 
insurance  in  the  sum  ol  81,500  on  the  building,  82,500  on  the  stock, 
81,500  on  the  machinery,  making  his  insurance,  in  all,  88,750. 

On  June  30,  1870,  he  agreed  with  one  Frederick  H.  Thiesing  to 
exchange  his  lease,  buildings,  machinery,  stock  in  trade,  etc.,  for  some 
twenty-nine  acres  of  land,  owned  by  the  latter,  near  Newport,  in 
Kentucky.  Their  agreement  was  in  writing.  Each  was  to  make  to  the 
other  a  warranty  deed,  and  to  take  immediate  possession  ot  the 
exchanged  property,  which  exchange  ol  possession  took  place  accord- 
ingly, Thiesing  selling  the  stock  in  trade  as  opportunity  offered,  and 
adding  to  it  by  purchases,  as  required  by  his  business,  and  he  has  ever 
since  continued  in  possession.  Straehle  took  possession  of  the  property 
in  Kentucky. 

Both  Straehle  and  Thiesing  swear  that  it  was  understood  between 
them,  that  if  the  title  ot  either  should  prove  not  to  be  clear,  there  should 
be  no  exchange,  and  that  such  term  was  not  incorporated  into  the  con* 
tract,  by  mutual  mistake. 

Christian  Annis,  who  drew  up  the  agreement,  swears  that  there 
was  no  riiistake  in  it,  but  he  regards  the  legal  effect  of  the  agreement 
(and  in  this  he  may  be  correct)  to  be,  that  there  should  be  no  exchange 
if  either  party  should  be  unable  to  give  the  other  an  unincumbered  title. 

The  day  following  the  agreement,.  Straehle,  with  an  attorney,  went 
to  Kentucky,  and  examined  the  title  to  the  Thiesing  land.  They  fonud 
it  incumbered  by  a  mortgage  to  one  Fred  Lander  for  84,200,  to  foreclose 
which  a  suit  had  been  brought,  and  was  then  pending. 

On  July  4,  1870,  the  parties  again  met,  and  Thiesing  promised  to 
pay  off  this  mortgage,  whereupon  the  parties  executed  and  acknowl- 
edged warranty  deeds  to  each  other,  and,  by  agreement,  the  deeds  were 
deposited,  in  escrow,  with  their  attorney,  Wendell  Joachim,  to  be 
delivered  to  the  parties  when  their  titles  were  clear. 

Some  short  time  alter  ward,  Straehle  obtained  the  deed  of  Thiesing 
for  the  Kentucky  property  from  Joachim,  anti  procured  it  to  be  recorded, 
and  then  returned  it  to  Joachim,  who  has  ever  since  held  both  deeds. 
Thiesing  did  not  know  of,  or  consent,  to  Straehle's  taking  tl  e  deed 
and  getting  it  recorded. 

On  August  12,  1870,  the  insured  property  was  destroyed  by  fire,  at 
which  time  there  remained  onl>  about  8300  worth  of  the  stock  Straehle 
had  delivered  to  Thiesing.  ft  was  barley  and  rye.  The  building  burned 
was  worth  from  82,500  to  82,800,  and,  wiih  the  machinery,  some  87,000 
to  88,000,  or  89,000.  Straehle  notified  the  company  of  the  loss.  Shortly 
afterward  it  notified  him  that  it  would  not  pay  the  loss,  as  he  did  not 
own  the  property  when  the  fire  occurred.  This  excused  Straehle  from 
making  any  proof  of  his  loss.  He,  on  October  19,  1870,  brought  this 
suit,  and  recovered  a  judgment  against  the  insurance  company  for 
81,273.34  and  costs,  which  judgment  this  petition  in  error  is  prosecuted 
to  reverse. 
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The  defendant,  in  its  answer,  denied  that,  at  the  time  of  the  loss  by 
fire,  the  plaintiff  had  any  insurable  interest  in  the  property,  setting  up 
the  sale,  etc.,  to  Thiesing.  It  also  claims  in  the  answer  ihat«  it  it  be 
liable  to  the  plaintiff  because  oi  any  incumbrance,  plaintiff  could  look 
to'  the  property  tor,  as  against  Thiesing,  it,  on  payment,  will  be 
entitled  to  be  subrogated  to  plaintitl's  rights,  but  it  insists  that  plaintiff 
bought  in  the  Kentucky  property  at  a  judicial  sale  upon  the  mortgage, 
and  has  since  sold  the  same  and  extinguished  such  lien,  and  destroyed 
defendant's  rights  of  subrogation. 

The  Kentucky  property  was  sold  at  judicial  sale,  upon  the  mort- 
gage, in  January.  1871,  tor  93,200.  The  plaintiff  purchased  it,  and, 
as  is  required  there  by  law,  gave  his  notes,  with  suRicient  sureties,  for 
the  amount  of  the  purchase  money. 

In  June,  1871,  the  plaintiff  sold  it  to  one  McMurray  for  $4,500, 
McMurray  giving  his  notes  for  Straehle's  purchase  money  notes,  and  a 
mortgage  on  Tennessee  lands  tor  the  balance. 

The  evidence  shows,  though  the  fact  is  not  stated  in  the  pleadings, 
that,  since  the  bringing  of  the  suit,  Thiesing  has,  at  his  own  cost, 
rebuilt  the  property,  and  furnished  it  with  machinery,  so  that  it  is  now 
more  valuable  than  it  was  at  the  time  of  the  fire.  It  is  also  proved 
that,  at  the  lime  ol  the  tire,  and  afterward,  Thiesing  had  the  money 
in  his  pocket  to  pay  ofi  the  mortgage  on  the  Kentucky  property,  but, 
after  the  fire,  he  chose  not  to  do  so,  but  applied  it  in  rebuilding  and 
replacing  the  buildings  and  property  destrosed.  It  the  plaintiff  be 
entitled  tJ  recover  for  anything  at  all,  it  is  conceded  that  the  verdict 
and  judgment  are  not  too  large,  even  if  his  interest  in  tlie  property  was 
only  to  the  extent  of  $4,200,  the  amount  of  the  mortgage  on  the  Ken- 
tucky property. 

The  controlling  question  in  the  case,  then,  is,  whether,  at  the  time 
ot  the  tire,  August  12,  1870,  Straehle  had  any  insurable  interest  remain- 
ing in  this  Cincinnati  property  ? 

Now,  after  the  parties  gave  possession  to  each  other,  on  July  1. 
1870,  the  contract  was  still  not  fully  executed,  whether  we  consider 
Straehle's  Cincinnati  property  realty  and  personalty,  or  as  all  person- 
alty. He  had  as  yet  no  complete  title  to  the  Kentucky  land,  and  il  a 
good  title  could  not  be  made  to  him  tor  it,  he  had  the  right  to  a  rescission 
ot  the  entire  contract,  and  then  to  the  possession  ot  his  Cincinnati  prop- 
erty, and  to  be  compensated  for  such  ol  his  stock  as  Thiesing  might 
have  disposed  of  in  the  meantime,  subject  to  be  set  off,  to  that  extent, 
by  his  use  of  the  Kentucky  property;  nor  had  Thiesing  a  title  to 
Straehle's  insured  property.  Where  executory  contracts  tor  the  sale  or 
exchange  of  property  are  made,  they  can  not  be  enforced,  but  will  be 
rescinded,  as  against  the  party  who  can  not  make  a  good  title,  on  dis- 
covery of  any  defect  in  the  title.  Then,  on  July  4,  1870,  when  Straehle 
had  discovered  the  mortgage  upon  the  Kentucky  land,  he  was  entitled 
to  a  rescission  of  the  contract,  and  to  be  repossessed  of  all  the  property 
he  had  parted  with  the  possession  ol ,  whether  the  contract  was,  or  was 
not,  that,  if  either  party  could  not  make  to  the  other  an  unincumbered 
good  title,  there  was  to  be  no  exchange.  A  contract  to  that  etlect,  parol 
or  written,  could  not  have  added  to  this  right  of  annulling  what  had 
been  done,  and  to  be  put  in  statu  quo.  On  that  day  both  parties  recog- 
nized this  right  on  the  part  of  Straehle,  and  they  agreed  to,  and  did, 
execute  their  respective  conveyances,    and  deliver  them,  in  escrow,  to 
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Joachim  until  Thiesing  should  discharge  the  mortgage  upon  the  Ken- 
tucky property,  which  he  has  never  done. 

It  is  true  that,  some  days  after  the  deposit  of  the  deeds  with 
Joachim,  Straehle  called  lor  and  got  possession  of  Thiesing's  deed,  and 
took  it  over  to  Kentucky  and  had  it  recorded,  and  thenreturned  it  to 
Joachim,  the  person  appointed  to  hold  it.  This  was  done  without  the 
knowledge  or  consent  ol  Thiesing.  Taking  that  deed  to  Kentucky  and 
having  it  recorded  without  Thiesing's  knowledge  could  not  convey  to 
Thiesing  Straehle's  property  in  Cincinnati;  and,  for  that  reason,  being 
unauthorized,  could  not  even  convey  to  Straehle  the  Kentucky  prop- 
erty. Thiesing  could  have  compelled  the  cancellation  of  snch  record; 
and  he  is  not  shown  ever  to  have  consented  to  the  act.  Its  only  purpose 
could  have  been  to  prevent  Thiesing  from  further  incumbering  or  con- 
veying the  land,  as  it  would  put  mortgage  lenders  and  purchasers  upon 
their  guard. 

On  January  20,  1871,  the  Kentucky  property  was  sold  at  master 
commissoner's  sale,  on  a  judgment  and  decree  rendered  upon  the  mort- 
gage against  Thiesing  for  84,276.4(5  and  costs,  to  Straehle  for  $3,267.71, 
on  six  and  twelve  months*  time,  he  securing  the  amount  as  required  by 
the  order  oi  sale,  and  the  sale  was  confirmed  to  him.  In  June,  1871,  he 
sold  and  conveyed  the  property,  as  hereinbefore  stated. 

This  purchase  at  master's  sale  by  Straehle,  and  obtaining  the  title 
thereby,  is  wholly  distinct  from,  and  independent  of  his  contract  with 
Thiesing.  The  latter  bound  himself  to  pay  no  part  of  the  money,  or  to 
reimburse  Straehle  for  what  he  might  pay.  Straehle  had  the  same  right 
to  buy  it  as  he  did,  as  anybody  else  would  have  had,  and  an  equal  right 
to  be  vested  with  the  title  to  the  land,  by  virtue  of  the  sale  alone,  that 
any  other  purchaser  would  have  had.  Hence,  this  purchase  and  the 
subsequent  sale  ol  the  Kentucky  land,  by  Straehle,  are  things  entirely 
distinct  from  his  contract  with  Ttiiesing. 

Straehle,  then,  always  had,  to  say  the  least,  an  interest  and  property 
in  the  Cincinnatii  feed  mills  and  store,  machinery,  etc.,  to  the  amount  of 
such  Kentucky  mortgage,  which  amount  equaled  the  unpaid  purchase 
money,  and  for  which  he  was  entitled  to  repossess  himself  of  all  the 
property  remaining  undisposed  of,  upon  equitable  terms. 

This  contract  of  sale,  then,  being  executory,  the  purchase  money 
being  unpaid  to  the  extent,  at  least,  of  the  $4,200  mortgage,  and  no 
deed  ever  having  been  made  to  the  purchaser,  or  complete  title  vested 
in  him,  Straehle  was  not  divested  of  his  interest,  so  as  to  bar  his  right 
of  recovery  to  the  extent  of  his  loss.  Perry  Co.  Ins.  Co.  v.  Stewart, 
19  Pa.  St.  (7  Harris)  45;  Masters  v.  Insurance  Co.,  11  Barb.  S.  C.  (N. 
Y.)  624;  Shotwell  v.  Insurance  Co.,  6  Bosw.  (N.  Y.)  247;  Wheeling 
Ins.  Co.  V.  Morrison,  11  Leigh  (Va.)  354;  Herkimer  v.  Rice,  27  N.  Y. 
(13  Smith)  163;  Vairin  v.  Insurance  Co.,  10  Ohio  223;  1  Phil.  Ins.,  last 
ed..  Sec.  189,  p.  113,  also,  Sec.  190;  and  many  other  decisions  might 
be  cited  to  the  same  effect. 

That  there  was  no  delivery  ol  the  deed  to  Straehle  or  Thiesing,  see 
2  Washb.  Real  Prop.  577,  Sec.  20,  and  cases  there  cited;  Cutts  v.  York, 
18  Me.  190;  2  Washb.  Real  Prop.  581,  Sec.  30;  586,  Sec.  44;  Green  v. 
Putnam,  1  Barb.  (N.  Y.)  500,  504;  2  Washb.  Real  Prop.  586.  Sec.  44; 
Stiles  V.  Brown,  16  Vc.  (1  Washb.)  563,  567;  Rhodes  v.  Gardner,  30  Me. 
110;  Mitchell  v.  Ryan,  3  Ohio  St.  377:  Ogden  v.  Ogden.  4   Ohio  St. 
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182,  195,  196;  Maynard  v.  Maynard,  10  Mass.  (Tyag)45t);  Samson  v. 
Thornton,  44  Mass.  (3  Mete.)  281. 

We  see  nothing  to  change  the  case  in  the  lact  that,  alter  the  fire, 
instead  ol  paying  off  the  mortgage  on  the  Kentacky  property,  Thiesing 
took  his  money,  and  rebuilt  the  burned  property.  He  certainly,  so  far 
as  the  insurance  company  was  concerned,  had  the  right  to  do  so.  It  had 
no  claims  upon  or  control  over  him  It  was  in  no  ^rtV//^  of  contract 
with  him  and  Straehle  in  relation  to  their  exchange.  But  it  is  claimed 
from  the  evidence,  that  Thiesing  has  replaced  the  property  burned.  This 
is  not  set  up  in  the  answer,  and  it  has  been  done  since  suit  brought.  We 
cannot  consider  it  unless  it  were  pleaded,  for  it  is  a  distinct,  independent 
fact,  arising  since  the  bringing  of  th6  suit.  The  action  must  be  tried 
upon  the  facts  as  they  existed  at  the  time  it  was  brought,  unless  subse- 
quently occurring  lacts  be  specially  pleaded.  Clark  v.  Clark,  20  Ohio 
St.  128,  13(5;    Shotwell  v.  Insurance  Co.,  5  Bosw.   (N.  Y.)  247. 

But  such  rebuilding  by  Thiesing  does  not  help  Straehle.  If  he 
were  to  recover  the  property  Irom  Thiesing,  he  would  have  to  com- 
pensate him  lor  such  improvements.  Though,  il  even  Thiesing,  or  any 
third  person,  had  donated  lo  Straehle  the  lull  amount  ol  his  loss,  that 
would  not  release  the  insurance  company. 

The  case  of  Godsall  v.  Bt)lrlero,  9  East  72,  does  not  apply  tu  this  case. 
There  a  creditor  ot  William  Pitt  had  insured  his  life  for  the  amount  of 
whai  the  latter  owed  him.  After  Pitt's  death,  the  English  goveromen 
appropriated  money  to  pay  all  his  debts  His  executors  paid  this  cred- 
itor in  full,  with  such  moneys,  before  suit  brought.  Alter  ward  suit  was 
brought  against  the  insurer  by  the  creditor  on  the  policy.  The  court 
held  that  he  had  been  paid.  But  the  insurance  company  paid  the  plaiiv 
tiff  the  money  in  the  court  room,  so  soon  as  judgment  had  been  pro- 
nounced in  their  favor,  and  other  insurance  companies  refused  to  avail 
themselves  of  the  decision.  It  has  since  been  overruled  in  cases  of  life 
insurance;  and  it  is  not  in  point  here;  neither  is  the  case  of  Mathewson  ' 
V.  Wes.  Assu  Co.,  10  Low.  Can.  8;  and  see  1  Pars.  Mar.  Ins.  22t>,  229, 
and  notes;  Keinochan  v.  Insurance  Co.,  5  Duer,  S.  C.  1;  Kernochan  v. 
Insurance  Co.,  17  N.  Y.  (3  Smith)  428;  King  v.  Insurance  Co.  tJl  Mass. 
(7  Cush.)  1;  Foster  v.  Insurance  Co.,  68  Mass.  (2  Gray)  216.  But 
upon  the  precise  question  decided  in  King  v.  Mutual  Ins.  Ci.,  supra^ 
and  which  is  not  involved,  we  think,  in  this  case,  the  decisions  are  con- 
flicting.     26  N.  J.  (2  Dutch.)  557. 

As  to  the  insurance  company's  right  uf  subrogation  to  Straehle's 
rights  against  Thiesing,  it  has  no  such  right  until  lull  payment  to 
Straehle  ot  his  loss;  and  if  part  payment  would  not  giv^e  such  right,  no 
payment  at  all  can  not.  On  this  subject  se^  Neptune  Ins.  Co.  v. 
Dorsey,  3  Md.  Ch.  338;  Kyner  v.  Kyner,  46  Pa.  St.  (6  Watts)  221,  227: 
Bank  of  Pennsylvania  v.  Potius,  50  Pa.  St.  (lO  Watts)  148,  152; 
Hardcastle  v.  Bank,  1  Harr.  374;  Dixon  Subrogation  122.  123.  124; 
and  other  cases  above  cited.  And  as  Straehle  parted  with  the  Kentucky 
property,  which  he  bought  at  judicial  sale,  after  suit  brought,  that 
question  can  not  aflect  his  right  of  recovery.  Insurance  Co.  v.  Woodruff, 
26  N.  J.  (2  Dutch.)  542. 

But  Straehle's  purchase  of  the  Kentucky  property,  under  the  sale 
upon  the  mortgage,  vested  the  property  in  him,  by  virtue  of  its  own 
authority,  in  the  same  manner,  and  to  the  same  extent,  as  if  he  had 
been  an  entire  stranger  to  Thiesing.     It  has  no  connection  with  any  ot 
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their  bargains  in  relation  to  the  exchange  of  property,  so  far  as  the 
testimony  before  us  goes.  Straehle  had  a  perfect  right  to  purchase  at 
that  sale,  and  thereafter  to  do  with  the  properly  what  he  pleased;  so 
the  insurance  company  has  not  been  deprived  of  any  right  o\  subrogation 
by  means  of  that  transaction.  If  its  charter  would  permit  it,  it  might 
have  bought  the  property  to  protect  itself,  as  well  as  Straehle,  it  that 
was  a  way  in  which  either  might  find  any  indemnity.  It  is  difficult 
to  see  how  the  $4,200,  which  Thiesing  never  paid  Straehle,  and  which 
he  did  not,  because  Lander  held  a  mortgage  on  his  Kentucky  property 
for  that  amount,  could  ever  be  a  right  to  which  this  insurance  company 
could  be  subrogated  at  all.  The  extent  of  Straehle's  right  against 
Thiesing,  from  this  point  of  view,  is  a  mere  personal  claim. 

Indeed,  it  is  difficult  to  see  why  Straehle  was  not  entitled  to  recover 
against  the  insurers  the  entire  loss  occasioned  by  the  fire,  less  the  stock 
Thiesing  had  put  in  the  strore,  or  why  Straehle  may  not,  at  any  time, 
recover  the  Cincinnati  property  from  Thiesing,  paying  him  for  lasting 
and  valuable  improvements,  and  for  the  use  of  the  Kentucky  land  prior 
to  his  purchase  at  the  sale.  If  all  Straehle's  insured  property  was 
per3onalty,  still,  upon  the  facts  ot  the  case,  the  title  thereto  did  not  vest 
absolutely    in  Thiesing,  but  remained  in  Straehle. 

It  follows,  that  the  charges  given  by  the  court  to  ihe  jury  on  the 
trial  were  correct;  that  those  not  given  were  properly  refused,  and  that 
the  judgment  should  be,  as  it  is,  hereby  affirmed. 


INSURANCE  POLICY— AVOIDANCE.  2g^c 

[General  Term,   April,  1872.] 

John  Batbs  v.  Commkrciai,,  htc.  Insurance  Cos. 

The  policy  issued  by  the  Buckeye  State  Insurance  Company  contained  the  clause 
that  **  a  transfer,  or  change  of  interest  of  the  insurea,  either  by  sale  or  other- 
wise, without  consent  of  the  said  company,"  should  avoid  the  policy:  Heldy 
that  where  Puller  sold  to  Munday  the  insured  property  for  $75,000,  retaining  a 
lien  for  $50,000  of  the  purchase  money,  the  interest  ol  Fuller  was  "  transferred 
or  changed,"  within  the  meaning  of  the  said  clause,  and  that  the  policy  was 
therefore  void. 

Jordan,  Jordan  &  Williams,  and  Logman  &  Randall,  for  plaintiff. 
Lincoln,  Smith,  Warnock  &  Stephens,  for  defendants. 

Hagans,  J. 

These  are  motions  for  new  trial «  reserved  here  for  our  considera- 
tion. The  opinion  of  the  judge  at  special  term  is  iound  in  Bates  v* 
Insurance  Co.,  1  C.  S.  C.  523,  in  which  the  findings  are  all  in  lavor  of 
the  plaintiff.  Tlie  facts  are  iully  stated  in  the  opinion  of  the  court 
below,  and  do  not  need  repetition  here.  The  cause  has  been  argued  to 
us,  and  we  have  carefully  considered  the  questions  made.  We  are  not 
impressed  with  the  soundness  ot  the  defendants'  argument  on  the  ques- 
tions of  '*other  insurance**  and  misrepresentation.  It  was  claimed, 
upon  the  point  of  * 'other  insurance,**  that  Fuller  could  not  have  taken 
out  the  second  policies,  under  the  clause  in  the  plaintifi's  policies,  and 
that  he  could  not  evade  that  clause  by  carving  out  an  interest  in  Munday, 
and  get  him   to  insure  lor  his  benefit;  that  he  could  not  contract  for 
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such  a  thing,  as  that  would  be,  in  fact,  other  insurance  by  Fuller,  and 
that  he  could  not  do  indirectly  what  he  could  not  do  directly ;  tor,  to 
adopt  such  an  idea,  would  give  him  the  right  to  carve  out  an  indefinite 
number  of  interests,  and  insure  them.  This  argument,  it  seems  to  us, 
assumes  the  whole  question.  The  insurance  was  on  Munday's  interest, 
or  rather  on  the  whole  property  covering  his  interest,  and  he  paid  the 
premium.  We  think  the  judge  at  special  term  applied  the  law  correctly; 
and  we  find  no  reason  to  disturb  bis  conclusions  of  law  or  lact  thereon. 
There  remains  Ihe  consideration  of  a  single  question  arising  on  the 
policy  issued  by  the  Buckeye  State  Insurance  Company,  which  contains 
a  clause  providing  that  the  policy  shall  become  void  and  of  no  effect  by 
"a  transter  or  change  o!  iutereht  ol  the  insured,  either  by  sale  or  other- 
wise,'* without  consent.  Though  it  appeared  that  Fuller  sold  and 
conveyed  the  property  to  Calvert,  Carey  &  Munday  lor  $75,000,  retaining 
a  lien  on  it  lor  $50,000  oi  the  purchase  money,  and  Calvert  and  Carey 
sold  out  to  Munday,  who  owned  the  property  at  the  time  ol  the  fire,  the 
judge  at  special  term,  on  the  authority  of  cases  in  Hitchcock  v.  Insurance 
Co.,  26  N.  Y.  (12  Smith)  (58;  Aetna  Ins.  Co.  v.  Jackson,  55  Ky.  (16  B. 
Mon.)255,  and  Kitz  v.  Insurance  Co.,  5t)  Barb.  177,  held  i hat  there  was  no 
transler  or  change  ol  interest,  within  the  meaning  of  th/  policy,  such  as 
would  avoid  it.  We  do  not  think  that  the  mere  fact  ol  the  payment  of 
premiums  to  the  company,  after  their  sales  and  conveyances  were  made,  ol 
itselt,  sufficient  to  so  charge  it  with  notice  thereoi  as  to  operate  as  a  waiver 
ol  the  agreement  on  its  part,  on  the  absence  of  proof  ot  notice  in  some  way. 
The  court,  held  very  properly,  that  the  change  in  Fuller's  ownership  of  the 
property  did  not  destroy  his  insurable  interest  therein,  and  if  the  assent  of 
the  company  had  been  obtained  there  could  be  no  question  of  the  plainlitl's 
right  to  recover.  The  whole  clause  reads,  **The  interests  cf  the  insured 
on  this  policy  is  not  assignable  unless  by  consent  of  the  company  mani- 
fested in  writing,  and  in  case  ol  any  transler  or  change  ol  interest  of 
the  assured,  either  by  sale  or  otherwise  without  such  consent,  this  policy 
shall  thenceforth  he  void  and  of  no  effect."  It  is  argued  that  the  latter 
part  ol  the  clause  refers  to  a  transfer  or  change  ol  interest  in  the  policy, 
and  that  the  words  "such  consent"  give  strong  color  to  such  a  construc- 
tion, and  Smith  v.  Insurance  Co.,  1  Hill  497,  and  the  same  case  in  Smith 
V.  Insurance  Co.,  3  Hill  508,  are  cited.  But  we  think  the  language  has  a 
clear  relation  to  an  interest  in  the  care  and  management  of  the  pioi  erty, 
and  the  words  **such  consent"  refer  to  the  words  *' manifested  in  writing" 
in  the  former  part  of  the  clause,  as  descriptive  of  the  manner  and  quality 
of  the  consent  required  in  the  latter  part. 

It  will  be  observed  that  the  cases  cited  by  the  judge  at  special 
term,  in  support  of  his  conclusion  upon  this  clause  of  the  policy,  are  all 
cases  in  which  the  language  used  in  the  contract  is  quite  different  Irom 
the  language  in  this;  .and  in  which  it  was  held  that  the  words  **transler 
or  termination  of  the  inteiest  of  the  assured,*'  or  **any  transler  or  change 
of  title  in  the  property"  were  susbtantially  the  same,  and  mean  that  the 
whole  ownership  or  interest  must  be  so  transferred  or  terminated,  or  the 
,  title  so  wholly  changed,  as  to  leave  the  assured  without  any  insurable 
interest  whatever,  and  make  the  contract  in  fact  a  wager  policy.  Many 
of  the  cases  in  the  books,  under  the  language  named,  depend  on  the 
facts  stated  in  them,  such  as  conditional  sales,  where  at  the  time  of  the 
loss  the  vendor  was  in  possession,  as  in  Aetna  Ins.  Co.  v.  Jackson,  55 
Ky.,    (16   Mon.    B.)   242,    255;  Power   v.  Insurance   Co.,    19   La.   28; 
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Trumbull  v.  Insurance  Co.,  12  Ohio  805;  or  where  the  transaction  was 
a  sale  and  mortgage  back,  as  in  Hitchcock  v.  Insurance  Co.,  2t)  N.  Y. 
(12  Smith)  68;  Kitz  v.  Insurance  Co.,  56  Barb.  177;  Stetson  v.  Insurance 
Co.,  4  Mass.  (  Tyng)  330. 

The  only  case  cited  to  us  in  which  the  language  is  nearly  identical 
with  that  of  this  policy  is  Fernandez  v.  Insurance  Co.,  3  Rob.  457. 
THere  the  express  provision  ot  the  policy  was,  **And  it  is  also  agreed 
that  this  policy  covers  only  the  original  interests  subsisting  when 
negotiated,  and  that  any  change  of  interest  in  whole  or  in  part  shall 
cancel  the  policy  in  the  same  ratio."  The  plaintiff  sold  the  vessel  and 
took  a  mortgage  back  tosecure  payment  of  part  of  the  purchase  money, 
accompanied  by  a  power  of  attorney  placing  the  vessel  under  the  entire 
control  oWthe  mortgagees,  and  two  judges  held.  Judge  Barbour  dissent- 
ing, that  this  transfer  did  not  terminale  the  interest  of  the  assured  so 
as  to  release  the  underwriters.  Judge  Monell,  in  delivering  the  opinion 
of  the  majority  of  the  court,  laid  stress  on  the  fact  that  Irom  the  evi- 
dence this  was  in  fact  a  conditional  sale,  with  possession  and  control  in 
the  vendor,  thus  leaving  the  strong  inference  that  if  the  sale  was  abso- 
lute, with  change  ol  possession,  though  a  mortgage  were  taken  back,, 
the  policy  would  be  canceled.  We  think  the  dissenting  opinion  of  Judge 
Barbour  commends  itself  by  its  superior  reason  and  stricter  adherence 
to  settled  rules  ot  law. 

These  clauses  are  evidently  designed  to  secure  the  safety  of  the 
insurer,  so  far  as  it  may  depend  upon  the  carefulness,  prudence,  and 
vigilance,  as  well  as  the  good  iaith  and  honesty  ol  the  person  insured. 
The  underwriter,  when  he  assumes  the  risk,  passes  not  only  on  the  prop- 
erty insured,  but  upon  the  character  of  the  assured;  and  the  insurer  has 
the  right  to  stipulate  by  clear  language  against  any  possible  increase  of 
risk  by  importing  another  and  unknown  person  into  connection  with 
the  property  insured,  without  consent.  It  has  been  held  in  Buckley  v. 
Garrett,  47  Pa.  St.  (11  Wright)  204.  and  has  been  staled  as  the  law  by 
this  court  in  a  case  decided  some  years  ago,  that  a  sale  and  conveytince 
ol  partnership  property  by  one  partner  to  another,  voided  a  policy  in  the 
property  where  there  was  a  stipulation  against  its  sale  or  transfer,  with- 
out consent.  And  so  in  case  of  cotrnants.  Finley  v.  Insurance  Co., 
80  Pa.  St.  (6  Casey)  311.  Admitting  the  force  of  the  construction  of 
the  language  of  this  policy  given  by  the  plaintiffs,  and  of  the  cases  cited, 
it  seems  to  us  that  the  language  here  differs  so  widely  8s  to  authorize 
a  ditlerent  conclusion  irom  that  reached  by  the  judge  at  special  t^rm. 
Here  was,  on  the  part  ot  Fuller,  an  absolute  sale  and  conveyance  and 
transfer  and  mortgage  back,  and  one  change  oi  possession,  and  a  sale 
and  conveyance  to  Munday,  and  mortgage  and  another  change  ot  posses- 
sion, both  being  persons  unknown  to  the  underwriter  and  without  con.- 
sent.  True,  Fuller  wasr  not  divested  of  his  insurable  interest,  but 
his  interest  in  the  property  was  changed,  and  he  was  no  longer  in  posses- 
sion of  it.  There  was  no  termination  of  bis  insurable  interest  in  the 
property ;  but  a  transfer  and  a  change  ol  his  interest  in  it,  so  far  as  the 
possession  was  concerned,  and  his  personal  services  and  honesty  in  the 
preservation  and  management  of  it.  These  were  the  very  things  for 
which  the  company  stipulated.  li  the  policy  had  said,  transier  or  change 
ol  interest  of  the  assured  in  the  t>roperty,  there  would  be  good  ground 
to  lollow  the  cases  cited.  But  the  policy  stops  short  of  that,  and  we  do 
not   feel   at  liberty  to  make  another  contract  for  the  party.     It  is  no 
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answer  to  say  that  the  risk  was  not  increased,  because  the  party  in 
possession  was  as  good  add  sale  a  man  as  the  insured.  The  right  to 
pass  on  that  question  is  not  lor  the  court,  but  was  lor  the  underwriter. 
The  company  substantially  contracts  that  the  policy  shall  cover  your 
interest  in  the  property,  and  we  shall  be  protected  on  our  part  by  what 
we  know  of  your  character,  your  honesty,  your  vigilance,  and  your 
management;  but  if  by  a  sale  and  mortgage  back,  though  we  agree  to 
insure  your  interest  in  the  property,  you  transfer  your  interest  in  the  care 
and  management  of  the  property  to  some  one  else  whom  we  do  not  know, 
or  of  whom  we  have  no  opportunity  of  approval,  or  change  your  rela- 
tions to  the  property,  so  that  you  no  longer  have  the  same  interest  in 
such  care  and  management,  which  you  commit  to  some  one  without  our 
consent,  the  policy  shall  be  void.  This  does  not  seem  to  us  «  strained 
construction  of  the  clause,  and  though  the  law  abhors  a  forfeiture,  it  the 
plain  language  of  the  instrument  requires  it,  we  have  no  option.  The 
cases  cited  have  reference  to  a  termination  of  insurable  interest  in  the 
property.  This  clait<«e  has  relation  to  termination  or  change  of  interest 
in  the  control  and  management  ol  it.  We  can  not  admit  that  the  transfer 
of  the  property  and  the  mortgage  back  did  not  transfer  the  interest  of 
the  assured  within  the  meaning  of  the  policy,  and  we,  therefore,  hold 
that  the  interest  was  translerred  or  changed  so  as  to  avoid  it.  In  the 
cases  cited  to  us,  and  in  all  the  cases  we  have  examined,  the  underwriters 
have  not  stipulated  against  what  they  intended  to,  as  we  think  both 
parties  to  the  contract  have  bargained  ior,  in  the  case  at  bar. 

This  judgment  will  be  reversed,  and  the  other  judgments  attirmed. 


2  o  8.0.         MORTGAGES— REVENUE  LAWS. 

Zui 

[General  Term,  April,  1872.] 

*Beattie  V.  Boyle. 

Certain  personal  property  was  seized  for  violation  of  the  revenue  laws  of  the 
United  States,  and  declared  forfeited  to  the  United  States.  Six  days  after  the 
decree  of  forfeiture,  and  before  the  sale  of  the  property,  the  persons  who 
owned  the  property  at  the  lime  of  the  seizure  executed  a  mortgage  on  the 
same:  Heid,  that  the  mortgagee  took  no  title.  Nor  would  the  fact  that 
the  buyer  fraudulently  prevented  other  bidders  from  bidding  at  the  judicial 
sale,  give  any  right  in  the  property  to  the  prior  owner  or  mortgagee.  Heldy 
alsOy  that  after  such  judicial  sale  it  is  too  late  to  make  objection  on  the 
ground  that  the  property  consisted  of  fixtures,  and,  therefore,  could  not  be 
seized  and  sold  as  personal  property  or  chattels. 

I.  J.  Miller,  for  plaintiff. 

Matthews,  Ramsey  &  Matthews,  for  defendant. 

O'Connor.  J. 

This  case  is  reserved  here  lor  decision  on  the  evidence. 

In  1867,  Henry  Davidson  and  William  Dugan,  under  the  firm  name 
ol  Davidson  &  Dugan,  were  carrying  on  a  distillery,  at  Higginsport, 
Brown  county,  O.  Upon  a  charge  ol  some  violation  of  the  revenue  laws 
ol  the  United  States,  the  contents  of  the  distillery  consisting  of  stills, 
worms,  tubs,  engines,  boilers,   scales,  etc.,  were  seized  by  the  United 

•For  another  decision,  see  2  C.  S.  C.  490,  post. 
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States  marshal,  and  such  proceedings  were  afterward  had  in  the  district 
court  of  the  United  States  as  resulted  in  the  forfeiture  of  these  articles 
to  the  government  and  an  order  for  their  sale.  The  decree  of  forfeiture 
was  entered  March  6,  1868,  the  property  then  being  in  the  possession 
ol  the  marshal.  The  property  was  sold,  under  the  order  of  the  court, 
by  the  matshal,  on  April  3,  1868,  and  bought  in  by  the  plaintilt,  John 
Beattie,  who  received  a  bill  of  sale  thereior  from  the  marshal.  The 
purchase  money  was  paid  by  Beattie,  and  afterward  duly  distributed  by 
order  of  the  court.  Beattie  received  a  portion  of  the  property  so  pur- 
chased, consisting  of  grain,  and  sold  it  here  in  Cincinnati. .  The  balance 
of  the  property  he  has  not  received. 

On  March  13,  1868,  six  or  seven  days  alter  the  property  had  been 
declared  iorieited  to  the  United  States,  and  while  it  remained  in  the 
possession  ot  the  United  States  marshal  under  the  seizure,  Davidson  & 
Dugan  executed  a  mortgage  upon  the  mill  property,  and  also  upon  the 
property  so  seized  and  in  possession  of  the  marshal  and  afterward  bought 
by  Beattie.  This  mortgage  was  afterward  foreclosed,  and  the  defend- 
ant, Boyle,  became  the  purchaser,  and  now  has  possession  of  and  claims 
to  be  the  owner  ot  the  same. 

It  is  evident^  that  after  the  seizure  by  the  marshal  ol  this  property, 
and  after  it  was  declared  forfeited  to  the  government,  and  was  in  the 
possession  of  the  marshal,  it  was  wholly  out  of  the  power  of  the  defend- 
ant, Boyle,  or  of  anybody  else,  to  exercise  any  lawful  acts  of  ownership 
over  it.  Davidson  &  Dugan's  mortgage,  therefore,  of  this  property 
was  simply  void;  and,  as  the  evidence  discloses  the  fact  that  Boyle  was 
familiar  with  every  step  taken  in  this  whole  transaction,  he  must  be  held 
to  have  known  that  it  was  void. 

It  is  now  claimed  by  Boyle,  that  a  majority,  or  nt  least  the  most 
valuable  part  of  the  property  seized  and  sold  by  the  United  States 
marshal,  were  fixtures,  and,  therefore,  could  not  be  seized  or  sold  as  per- 
sonal property  or  chattels. 

In  answer  to  this,  it  is  sufhcient  to  say,  in  the  first  place,  that  no 
evidence  was  offered  and  no  argument  made  to  show  that  they  were  fix- 
tures. They  were  treated  by  all  parties  as  chattels,  seized  as  chattels, 
forfeited  as  chattels,  and  sold  as  chattels,  and  we  think  the  proper  time 
to  show  that  they  were  fixtures  was  before  the  decree  of  forfeiture  and 
sale  was  entered,  or  before  the  decree  of  confirmation. 

In  the  second  place,  it  is  claimed,  on  behalf  of  Boyle,  that  an  un- 
lawful agreement  was  entered  into,  before  the  sale  of  this  pioperty, 
'between  the  plaintiti,  Beattie,  and  certain  creditors  of  Davidson  & 
Dugan,  who  were  also  present  at  the  sale,  in  which  it  was  promised  by 
Beattie  that  if  they  would  not  bid  on  the  property,  and  thus  allow  him 
to  buy  it  in  without  competition,  he  would  pay  their  claims  against 
Davidson  &  Dugan;  that  the  creditors  agreed  to  this  and  abstained  from 
bidding,  and  thus  allowed  Beattie  to  have  the  property  at  his  own  price. 

Now,  if  this  were  so  it  would  give  Boyle  no  right  in  the  property, 
even  against  Beattie.  The  decree  of  confirmation  and  distribution, 
it  appears  to  us,  settled  this  question,  at  least  so  far  as  Boyle  was  con- 
cerned. According  to  Boyle's  theory,  any  person  who  could,  after  the 
sale,  seize  the  property  in  any  way,  would  have  a  better  title  to  it  than 
the  plaintiff,  Beattie.     This  certainly  is  not  the  law. 

Again,  the  evidence  does  not  satisfy  us  that  Beattie  made  any  such 
agreement.     He  seat  his  book-keeper  from  Cincinnati  up  to  Higginsport 
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to  attend  the  sale,  aud  il  he  saw  any  chance  to  make  a  profit  to  bid  in 
the  property.  Some  of  the  creditors  mentioned  above  testified  that  this 
book-keeper  made  to  them  the  proposition  to  pay  their  claims  if  thev 
did  not  bid,  which  they  accepted.  The  book-keeper  testihes  positively 
that  these  creditors  made  the  proposition  to  him  more  than  once*  but 
that  he  told  them  he  had  no  such  authority ;  that  he  had  been  sent  up 
there  by  Beattie  to  bid  if  he  saw  a  margin,  and  that  this  was  his  sole 
authority.  Beattie  testifies  that  he  himself  made  no  such  agreement 
with  any  one,  and  corroborates  the  statement  of  his  book-keeper.  So 
that  neither  on  the  law  nor  by  the  evidence  do  we  see  that  Boyle  has 
made  any  valid  defense  to  Beattie*s  claim.  He  has  converted  the  prop- 
erty to  his  own  use,  and  the  only  question  is,  what  was  its  fair  value  at 
the  time  of  the  conversion. 

[After  lully  considering  the  testimony  on  this  point,  the  court  gave 
judgment  lor  the  plaintitl  for  t2,500  and  costs. — Eds.] 


2  OS  0.  MARINE  INSURANCE— WARRANTIES. 

[General  Term.  April,  1872.] 

♦Stephen  W.  Wilkins  v.  Tobacco  Fire  &  Marine  Ins.  Co. 

1.  Where  a  time  policy  of  insurance  upon  a  steamboat,  insuring  ber  against  tbe 

perils  of  navigation  and  loss  by  fire,  contained  these  provisions:  "With 
permission  to  navigate  the  Ohio  and  Mississippi  rivers  below  Cairo,  Illinois — 
coal  oil  clause  waived,"  followed  by  a  clause  among  the  special  warranties  con> 
taining  the  coal  oil  clause,  stipulating  as  follows:    *'  Warranted  by  the  assured 

*  *  *  that  the  said  vessel  shall  be  run  and  navigated  upon  the  aforesaid 
privileged  waters,  as  is  usual  for  boats  of  her  class.  In  the  usual  prosecution  of 
Dusiness,'*  and  al^o  containing  other  stipulations  as  to  what  things  should  but 
temporarily  suspend  the  risk,  deviation  from  the  area  of  permitted  waters  not 
being  among  those  mentioned  ;  and  where  such  insured  boat,  during  the  time 
covered  by  the  policy,  without  the  consent  of  the  underwriter,  made  a  voy- 
age in  safety  upOH  another  river  than  those  specified  as  permitted,  and  was 
afterward,  during  the  period  of  insurance,  destroyed  by  fire,  within  the  permit- 
ted waters :  Held^  that  the  policy  amounted  to  a  warranty  that  the  boat  should 
navigate  none  other  than  the  permitted  rivers,  as  well  as  that  she  would 
navigate  them  in  tbe  usual  way  for  boats  of  her  class,  and  in  the  usual  prosecu- 
tion of  business ;  that  such  warranty  was  broken  by  the  unauthorized  voyage 
on  another  river  than  those  permitted,  and  iha.  the  insured  cannot  recover  for 
the  boat's  subsequent  lots  by  fire. 

2.  Where,  in  the  same  case  between  the  same  parties,  a  question  has  been  decided 

by  this  court,  in  general  term,  and  the  cause  is  again  brought  before  the  court 
for  determination,  other  questions  being  involved,  the  first  decision  will  not 
be  reviewed,  but  the  parties  left  to  seek  their  remedy  in  the  Supreme  Court, 
unless  application  has  been  regularly  made  and  granted  for  a  rehearing  of  the 
first  decision,  or  unless  the  court  shall  request  a  reargument  of  the  matters 
formerly  passed  upon. 

Lincoln,  Smith,  Warnock  &  Stephens,  for  plaintiH. 
Hoadly  &  Johnson,  for  defendant. 

Yaple    J. 

On  July  3,  1867,  the  defendant  in  error  insured  the  steamboat  St. 
Patrick,  **wherever  she  then  was  in  salety,"  for  one  year,  in  the  som 
of  $3,000,  (the  rate  of  premium  paid  being  thirteen  percent.,  or  $590) 

*  Reversed,  80  Ohio  St.  317. 
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against  the  perils  of  navigation,  etc.,  and  against  loss  by  fire.  In  rela- 
tion to  the  boat's  field  ol  navigation,  daring  the  period  covered  by  the 
insurance,  the  policy  contains  these  words: 

''With  permission  to  navigate  the  Ohio  and  Mississippi  rivers  below 
Cairo,  Illinois.  Coal  oil  clause  waived.**  All  this  is  in  writing  except 
the  words  ** with  permission  to  navigate.*'  And  the  policy  also  con- 
tained this  printed  clause,  grouped  with  the  coal  oil  clause,  and  other 
warranties:  ' 'Warranted  by  the  assured  ♦  *  *  that  said  vessel  shall 
be  run  and  navigated  upon  the  aforesaid  privileged  waters,  as  is  usual 
tor  boats  ot  her  class,  in  the  usual  prosecution  of  business;  and  this 
policy  shall  be  null  and  void  while  said  ve>sel  shall  be  unsea worthy,  or 
condemned  as  unseaworthy,  except  while  proceeding  to  a  port  for  repairs, 
and  during  the  time  lor  such  repairs."  No  express  permission  is  given 
to  go  beyond  the  privileged  waters  (except  lor  repairs),  with  a  stipula- 
tion that  the  policy  shall  be  void  or  suspended  only  during  the  .time  of 
such  going  beyond  bounds.  Alter  the  policy  had  attached,  that  is,  alter 
the  insurance  had  been  fully  .effected,  and  during  the  time  covered  by.it, 
the  insured  boat,  the  St.  Patrick,  made  a  trip,  or  voyage,  under  the 
command  of  her  regular  captain,  J.  B.  Archer,  up  White  river  and 
beyond  the  expressly  permitted  waters,  in  place  ol  one  oi  the  regular 
White  river  packets,  the  ** Commercial,**  then  laid  up  lor  repairs.  This 
voyage  was  made  with  the  full  knowledge  and  concurrence  of  the  owner  of 
the  St.  Patrick,  the  assured,  but  it  was  made  in  safety  and  without  any 
injury  to  the  vessel  insured,  which  duly  returned  to  Memphis,  Tennes- 
see, within  the  permitted  waters.  It  was  the  last  trip  the  boat  made. 
In  about  a  week  thereafter,  April  18,  1868,  it  was  totally  destroyed  by 
fire  while  * 'lying  up,*'  near  Memphis.  Wilkins,  the  present  owner  of 
the  policy  of  insurance,  by  assignment  Irom  Mr.  Pyne,  the  owner  ot  the 
boat,  and  the  party  originally  insured,  having  been  refused  payment  for 
the  loss  by  the  defendant,  brought  this  suit,  which  was  tried  in  this 
court  at  special  term,  on  submission  to  the  court,  where  a  finding  was 
made  against  him  and  in  tavor  of  the  insurance  company  as  to  his  claim 
for  loss  by  hre,  and  a  judgment  was  rendered  in  his  favor  only  for  the 
amount  of  a  small  loss  occurring  previous  to  the  trip  up  Wnite  river. 
He  moved  for  a  new  trial,  his  motion  was  overruled,  to  which  he 
excepted;  took  a  proper  bill  ol  exceptions,  embodying  all  the  evidence, 
and  he  now  brings  tht;  case  here  upon  petition  in  error.  The  case  was 
once  previously  tried  at  special  term  by  a  jury,  which,  under  the  instruc- 
tions of  the  court,  upon  the  evidence,  found  for  the  defendant,  on  the 
ground  that,  the  policy  had  been  rescinded  and  canceled,  by  agreement 
ol  the  parties,  or  their  agents,  before  the  burning  of  the  boat.  The 
plaintifl  moved  for  a  new  trial,  and  his  motion  was  reserved  for  decision 
in  general  terra.  This  court,  in  general  term  (see  Wilkins  v.  Insurance 
Co.,  13  Re.  592  (1  C.  S.  C.  349),  granted  him  a  new  trial— a  majority 
of  the  court  holding  that  the  evidence  was  insufficient  to  warrant  a  find- 
ing of  rescission,  or  cancellation  oi  the  policy.  The  same  evidence  is 
now  before  us  upon  the  record. 

The  first  question  raised  by  counsel  for  the  defendant  is  oue  oi 
practice.  It  is  urged  upon  us  that  the  evidence  does  prove  the  can- 
cellation of  the  risk  before  the  burning  ol  the  boat,  and  that  we  should 
now  so  hold,  notwithstanding  the  former  decision  of  this  court  in 
general  term.  That  decision  was  made  in  this  very  case  between  the 
same  parties  that  are  now  before  us.     It    simply    granted    a    motion, 
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which  it  was  in  the  discretion  of  the  court  to  grant,  and  thereby  the 
v<:rdict  was  set  aside,  and  the  case  stood  as  if  no  jury  had  ever  passed 
upon  the  facts.  The  whole  case  was  retried  to  the  court.  As  all  the 
parties*  rights  would  be  fully  saved,  in  any  event,  and  that  business 
may  be  properly  dispatched,  that'  every  step  taken  in  a  case  may  be  so 
much  progress,  we  decline  to  review  such  former  decision.  We  can  not 
properly  sit  as  a  court  of  errors  upon  our  own  decisions  as  a  court  of 
errors.  That  decision  must  stand  lor  the  purposes  of  this  case  in  this 
coart,  as  nu  application  was  ever  maae  tor  a  rehearing,  nor  any  request 
lor  reargument  expressed  by  the  court.  In  another  case,  the  same 
question  would  properly  come  before  us  lor  determination  anew,  if 
involved  in  it.  The  principal  question  which  this  case  presents  lor 
decision,  is,  whether  the  words.  **with  permission  to  navigate  the  Ohi6 
and  Mississippi  rivers  below  Cairo,  Illinois,'*  construed  with  all  the 
other  terms  of  the  policy  bearing  upon  the  question,  withheld  from  the 
insured  boat  the  privilege  of  navigating  other  waters  than  the  Missis- 
sippi river  and  the  Ohio  river,  below  Cairo,  Illinois,  during  the  time 
covered  by  the  policy  of  insurance?  Whether  the  policy  contains  a 
warranty  that  the  boat  should  not  be  employed  during  the  year  in  the 
navigation  of  any  other  waters  ? 

It  is  doubtless  true,  that  by  the  terms  of  this  policy,  the  boat,  ii, 
when  it  was  insured,  was  sal  el  v  in'  the  Missouri  river,  might  have  gone 
to  the  permitted  waters  and  would  have  been  covered  by  the  policy  dur- 
ing its  transit:  for,  the  end  being  given,  the  means  to  that  end  were  also 
given.  By  the  terms  of  this  policy,  it  also  had  the  privilege  to  go  to 
a  port  in  other  waters  lor  necessary  repairs,  without  being  withdrawn 
irom  the  protection  of  the  policv. 

It  is  also  a  settled  rule,  that  where  the  attaching  ol  a  risk  at  all 
depends  upon  the  performance  ol   a  condition  precedent  by  the  assured, 
a  literal  compliance  with  such  condition  will  be  sufficient,  a  substantial 
compliance  not  being  required.     Thus  in  Hide  v.  Bruce,  3   Doug.  213,  a 
ship  was  warranted  to  have  twenty  guns.    She  had  that  number  of  guns, 
which  it  required  sixty  men  to  man.    She  had  but  twenty -live  men.  Lord 
Mansfield  held  that  there  was  a  compliahce  with  the  warranty.  See  also 
Thwing  v.  Insurance  Co.,  103  Mass.  (7  Browne)  401;  Forbush  v.  Insur- 
ance Co   70  Mass.  (4  Gray)  337;  and  from  De  Hahn  v.  Hartley,  1  Terra 
R.  343:  2  Term  R.  186,  it  equally  appears  that  a  warranty,  which  is  a 
condition  precedent,  must  be  literally  complied  with    belore    the  risk 
can  attach.     The  ship  was  warranted  to  sail  from  Liverpool  with  four- 
teen six-pounders,  swivels,  small  arms,  and  fifty  hands,  or  upward.    She 
had  only   lorty-six  men  on  board  when  she  sailed  from  Liverpool,  but 
took  six  more  on  at  Anglesea,  only  six  hours  afterward.     The  loss  was 
in  no  way  owing  to  the  deficiency.     Lord  Mansfield  held,  in  this  case, 
that  there  never  was  any  contract;  the  warranty  not  being  complied 
with  when  the  vessel  sailed  on  her  voyage,  the  risk  did  not  attach.   It 
is  also  clear  that,  after  the  contract  of  insurance  becomes  operative,  and 
it  is  sought  to  avoid  it  on  the  ground  of  a  breach  oj  some  subsequent 
warranty,  such  breach  must  be  a  substantial  breach,  and  clearly  proven. 
But  compliance  with  a  warranty  in  this  class  of  cases  is  always  a  con- 
dition precedent  to  a  right  of  recovery  upon  the  policy.     It  is,  too,  a 
rule  ot  law,  that  words,  claimed  to  amount  to  a  warranty,  bein^  used 
for  the  protection  and  benefit  of  the  insurer,  and  their  language  framed 
by  him,  are  to  be  construed  most  strictly  against  him,  and  if,  upon  them, 
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construed  with  the  aid  ol  the  entire  instrument,  there  is  a  lair  doubt  as 
to  whether  they  constitute  a  warranty  or  not,  such  doubt  is  to  be 
resolved  in  favor  of  the  paity  insured  by  the  policy  and  against  the 
underwriter.  The  words  are,  in  such  case,  not  to  be  construed  as 
■amounting  to  a  warranty.     Hopkins  Manual  ot  Marine  Ins.  177. 

It  is  also  a  sound  rule  for  construing  policies  of  insurance  (the 
greater  portions  of  their  contents  being  printed,  and  the  attention  of  the 
parties  never  so  specially  directed  to  them)  to  give  more  consideration  to 
their  written  clauses  or  terms*  or  to  sucu  of  the  printed  parts  as  the 
written  show  to  have  been  called  to  the  minds  of  the  parties.  This  is 
especially  true  of  marine  policies,  which  are  even  yet  tinged  with  some 
ot  the  colors  of  expression  peculiar  to  the  first  ones.  The  lorm  was 
substantially  introduced  into  England  some  six  centuries  ago  by  the 
Lombards.  "It  is  extremely  inaccurate  and  tinskillfully  Iramed,"  says 
Marshall  in  his  work  on  Marine  Insurance.  **It  has  always  been  con- 
sidered in  courts  of  law  as  an  absurd  and  incoherent  instrument,"  says 
Justice  Buller.  But  its  words  are  altered  with  great  caution  lor  fear  of 
•changing  legal  decisions,  which  have  settled  the  meaning  of  nearly  every 
sentence  ol  it.  This  is  a  caution  our  underwriters  might  salely  imitate; 
for  frequent  changes  in  the  lorm  of  these  instruments  destroy  all  certainty 
of  rights  'Under  them,  and  tend  to  introduce  legal  distinctions  oi  so 
much  nicety  that  none  but  thorough  lawyers,  alter  the  most  careful 
analysis,  can  understand  them,  it  they  do  not  necessarily  occasion  con- 
flicting decisions  upon  points  that  should  be  so  well  settled  as  not  to 
admit  of  question.  The  Enghsh  try  to  retain  their  form,  and  attach  to 
the  policy  a  paper  of  special  conditions  applicable  to  the  particular  risks. 
It  is  certainly  true,  too«  that,  in  many  important  respects,  what  are 
termed  **voyage"  and  **time"  marine  risks  diHer.  But  where  a  time 
policy  limits  the  navigation  of  a  vessel  to  a  specified  area  ol  waters, 
navigation  beyond  that  area  is  similar  to  deviating  from  a  prescribed 
voyage.  Both  recognize  the  fact  that  different  perils  arise  in  difi^erent 
places.  And  we  do  not  Ihink  that  the  denial  ol  the  right  ol  recovery, 
to  a  party  insured,  on  his  policy,  where  he  has  broken  one  or  more  of  his 
warranties  contained  therein,  is  to  be  considered  as  the  enforcement 
of  a  forfeiture  against  him.  It  is  more  nearly  the  case  of  a  party-  who  is 
denied  the  right  to  recover  upon  a  contract  which  he  himself  has 
violated,  and  which  he  is  bound  fully  to  perform — a  very  familiar  rule, 
and  one  applied  in  all  classes  ol  contracts.  Not  everything  contained  in 
a  policy  of  insurance  is  to  be  construed  as  a  warranty — especially  is  this 
so  in  relation  to  matters  in  their  nature  collateral;  to  make  these 
warranties  it  must  be  expressly  stipulated  that  they  are  such.  But 
where  a  warranty  is  contained  in  a  policy  ot  insurance,  it  can  not  be 
voided  because  of  its  want  of  materiality,  nor  can  it  be  broken  by  the 
insured,  though  no  loss  result  from  the  breach.     1  Pars.  Mar.  Ins.  337. 

But  what  is  a  warranty  ?  **  A  warranty  is  a  written  description,  or 
declaration,  embodied  in  the  policy  //5^//,. affirming  a  particular  state  of 
things,  or  undertaking  that  certain  things  shall  be  done^  or  excepted.'* 
Hopkins  Man.  Mar.  Ins.  195. 

** Warranties  are  stipulations  or  promises  of  the  assured,  in  the 
policy,  that  certain  things  exist,  or  shall  exist,  or  have  been,  or  shall  be 
done,'^     1  Pars.    Mar.  Ins.  337. 

Representations  are  not  carried  into  the  policy;  they  exist  outside 
ol  it,  and  must  be  material. 
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**In  the  policy  of  insurance,  especially,  all  words  which  define  the 
risk,  name  places,  or  limit  time,  are  oi  the  highest  importance,  tbey 
are  really  warranties^  and  must  be  absolutely  and  strictly  complied 
with/'     Hop.  Man.  Mar.  Ins.  181,  182. 

Thus,  in  Sawyer  v.  Insurance  Co.,  72  Mass.  (6  Gray)  221,  the 
policy  contained  this  clause:  '*Said  vessel  not  allowed  to  carry  grain 
in  bulk  arr^jj  the  Atlantic."  The  vessel  was  insured  on  the  2lst  ot 
September,  1847,  for  one  year.  She  had  sailed  for  a  port  in  Ireland 
carrying  grain  in  bulk,  on  the  24th  of  August  preceding  her  insurance. 
She  was  destroyed  three  days  alter  being  so  insured,  while  entering  the 
harbor  at  her  destined  port.  The  court  held  she  was  carrying  grain  in 
bulk  ^*aeross**  the  Atlantic  at  the  time  of  her  loss,  though  it  was  urged 
that  the  warranty  was  to  be  construed  literally,  that  when  the  insurance 
was  effected,  the  ship  was  entering  the  harbor,  and  did  not  afterward 
**cross"  the  Atlantic  with  grain  in  bulk. 

**Any  explicit  allegation  or  assertion  of  a  fact  may  be  sufficient  as 
a  warranty  thereol.*'     1  Pars.  Mar.  Ins.  339. 

So,  to  constitute  a  warranty,  the  use  ot  the  word  '* warrant*'  is 
no  more  necessary  in  a  policy  of  insurance  than  in  other  written 
contracts. 

If,  then,  in  this  case,  it  be  clear,  from  the  entire  instrument,  that 
during  the  time  the  St.  Patrick  remained  insuted  by  the  defendant,  the 
insured  warranted  that  the  boat's'area  of  navigation  should  be  limited 
to  the  waters  of  the  Mississippi  and  Ohio  rivers  below  Cairo,  Illinois,  it 
is  admitted  that  such  warranty  was  broken  by  the  boat's  trip  up  White 
river,  and  that  the  defendant  is  discharged  from  liability  for  the  loss 
happening  afterward  by  tire,  though  such  voyage  in  no  manner  occasirned 
the  boat  to  encounter  the  particular  peril. 

The  breach  ol  a  warranty  **is  fatal,  not  only  to  the  potency  of  a 
contract,  but  to  its  very  existence;  and  this  even  when  in  result  the 
failure  ol  a  warranty  complained  of  could  be  shown  not  to  have  afiected, 
in  any  way,  the  safety  of  the  property,  or  to  have  increased  the  quantum 
ol  risk."     Hop.  Man.  Mar.  Ins.  195. 

But,  says  the  same  author,  page  17t):  '*We  must  be  guarded,  how- 
ever, in  deciding  that  a  subsequent  loss  was  altogether  unaffected  by  a 
breach  of  warranty,  though  between  the  breach  and  the  loss  there  have 
been  a  long  train  of  circumstances — a  chainwork  of  causes  and  effects. 
It  may  well  be  that  som;fthing  depended  on  the  first  link,  Wx^  sine  qm 
non  ol  all  the  succeeding  events.  Ten  tons  of  cargo  more  than  the 
warranted  quantity  may  have  been  the  efficient  cause  of  a  ship  taking  the 
bar,  which  she  would  have  cleared  but  lor  the  last  inch  or  two,  or  dis- 
placement/' etc. 

In  this  case,  if  one  trip  up  the  White  river  was  no  breach  of  anv 
warranty  contained  in  the  policy,  fifty  would  not  have  been,  but  would 
only  have  had  the  eflect  of  leaving  the  boat  uncovered  by  this  policy 
during  such  voyages.  Yet  they  might  have  been  the  cause  oi  bringing 
the  boat  and  some  peril  sufficient  to  destroy  her.  together  at  the  same  time 
in  the  permitted  waters.  One  day's  diHerence  in  leaving  a  wharf  by  a 
boat  may  be  the  means  of  saving  her  from  a  fire  that  is  to  break  out  in 
the  boat  by  whose  side  she  has  been  lying  for  days.  Her  having  taken 
a  given  trip  might  have  kept  her  at  the  whart  longer  to  her  unforeseen 
but  inevitable  destruction. 
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It  is  contended,  however  (and  this  is  the  question  to  be  decided  in 
the  case),  by  the  counsel  for  the  plaintiff,  in  a  very  able  argument »  that 
the  legal  etlect  of  the  risk  is  this:  This  boat  was  at  lull  liberty,  under 
the  terms  ol  the  policy,  to  navigate  any  waters  she  chose  during  the 
year,  the  insurance  company  to  be  liable  for  losses  insured  against  only 
within  the  permitted  waters;  that  there  is  no  warranty  against  navigat- 
ing other  waters  than  those  named  in  the  policy. 

The  defendant's  counsel  claim  that  there  is  a  warranty  that  the 
boat,  during  the  year,  should  navigate  none  oth^r  than  the  permitted 
waters  mentioned  in  the  policy. 

Let  us  again  look  to  the  terms  of  the  policy  itself. 

**  With  permission  to  navigate  (printed)  the  Ohio  and  Mississippi 
rivers,  below  Cairo,  Illinois.  Coal  oil  clause  waived"  (written).  Then 
follows,  in  a  printed  clause,  in  the  same  class  with  the  coal  oil  clause, 
the  iollowing:  **  Warranted^  by  the  assured,  *  *  *  t^at  said  vessel 
shall  be  run  and  navigated  upon  the  aloresaid  privileged  waters,  as  is 
usual  lor  boats  ol  her  class  in  the  usual  prosecution  of  business."  This 
is  a  stipulation  that  the  vessel  shall  navigate  the  privileged  waters,  as 
well  as  navigate  them  in  the  usual  way.  And  it  then  further  enumerates 
the  cases  in  which  the  policy  shall  be  suspended  until  the  causes  for 
suspension  are  removed,  to- wit:  "while  said  vessel  shall  be  unseaworthy, 
or  condemned  as  unseaworthy,  except  while  proceeding  to  a  port  for 
repairs  and  during  the  time  for  such  repairs." 

Nothing  is  said  about  suspending  the  liability  while  the  boat  may 
be  navigating  other  waters. 

We  have  no  difficulty  in  construing  this  contract  ol  insurance  to 
mean,  and  we  think  such  would  be  the  construction  put  upon  it  by 
ordinary  business  men,  that  the  boat  was  insured  to  run  in  a  particular 
specified  field  of  trade,  and  upon  that  controlling  view  the  one  party 
agreed  to  pay  the  rate  ol  premium,  and  the  other  to  assume  the  risk 
in  consideration  thereof.  A  privilege  reserved  to  the  insured  to  run 
his  boat  on  White  river,  wheiiever  he  chose  to  do  so,  at  his  own  risk, 
would  have  changed  the  entire  character  ol  the  contract.  This  case,  we 
think,  is  clearly  distinguishable  from  the  case  oi  Palmer  v.  Insurance 
Co.,  1  Story  C.  C.  360.^  There  the  brig  • 'Spy "  was  insured  for  one 
year,  Irom  May  1.  1889,  excluding,  **during  the  term,  all  ports  and 
places  in  Mexico  and  Texas,  and  also  the  West  Indies,  from  July  15 
to  October  16."  The  vessel  visited  the  port  of  St.  Jago  de  Cuba  within 
the  excluded  period,  but  was  not  lost  till  December,  after  the  expiration 
of  such  period,  on  her  return.  Justice  Story  held  that  the  policy  was 
susceptible  of  one  of  three  constructions,  two  of  which  would  prevent 
a  recovery  lor  the  loss.  The  third  construction  would  permit  the  vessel 
to  go  anywhere  during  the  year,  but  it  injured  at  any  ol  the  excepted 
ports  the  insurer  should  not.be  liable;  and,  under  the  rules  of  construc- 
tion, he  was  required  to  adopt  that  one  which  was  most  favorable  to  the 
insured. 

The  case  of  Yeaton  v.  Fry,  9  U.  S.  (5  Cranch)  335,  is  a  similar  case 
to  the  one  reported  in  1  Story.  The  insurance  was  made  against  all 
risks,  **blockaded  ports  and  Hispaniola  excepted."  The  vessel  sailed 
to  a  blockaded  port  not  knowing  it  to  t>e  blockaded,  was  there  turned 
back,  and  afterward  was  lost.  Chief  Justice  Marshall  held  that  the 
clause  was  not  a  warranty,  but  a  mere  exception  from  the  risks  of  the 
policy. 
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Greenleaf  v.  Insurance  Co.,  37  Mo.  25,  is  also  cited.  The  St.  Louis 
circuit  court,  in  that  case,  decided  in  iavor  of  the  insurer.  It  was 
appealed  to  the  Supreme  Court,  where  the  judgment  below  was  reversed, 
but  two  judges  sitting.  The  clause  of  the  policy  construed  was  as  follows: 
"With  permission  to  navigate  the  Mississippi  and  Ohio  rivers  and  their 
tributaries,  usually  navigated  by  boats  of  her  class,  the  Missouri,  Arkan- 
sas, White,  Red,  and  Yazoo  rivers  excepted:"  that  is,  without  permis- 
sion to  navigate  the  excepted  rivers — prohibiting  such  navigation. 

We  think  the  Supreme  Court  was  in  error,  and  that  the  St.  Louis 
court,  which  it  reversed,  decided  the  cause  correctly.  The  Supreme 
Court  relied  on  the  cases  in  I  Story  and  5  Cranch  to  sustain  its  decision, 
the  terms  ot  the  policies  in  which  cases  are  very  ditierent  from  those 
passed  upon  by  that  court.  But,  il  this  Missouri  decision  be  good  law; 
the  recently  decided  and  well-considered  case  of  Odiorne  v.  Insurance 
Co.,  101  Mass.  (5  Browne)  551,  is  not.  The  language  of  the  policy,  in 
this  case,  was:  'Prohibited  from  the  river  and  gulf  of  St.  Lawrence, 
Northumt>erland  Straits,  or  Cape  Breton,  and  Black  Sea,  t>etween 
October  1  and  May  1."  During  this  time  the  vessel  used  a  port  in  Cape 
Breton  and  returned  in  safety  to  New  York.  She  then  sailed  again  lor 
Cape  Breton,  and  was  blown  out  into  the  middle  oi  the  Atlantic  and  lost 
by  the  perils  insured  against.  This  clause  was  held  to  be  a  warranty^ 
and  the  insured  was  unable  to  recover  for  the  loss. 

In  the  case  at  bar,  the  policy  expressly  warrants^  **ihat  the  afore- 
said vessel  shall  be  run  and  navigated  upon  the  aforesaid  privileged 
waters;*'  and  in  the  same  connection  is  enumerated  the  things  which 
shall  temporarily  suspend  the  risk  of  the  insurer,  to- wit:  '^while  the 
vessel  should  be  unseaworthy,  or  condemned  as  unseaworthy,  except 
while  going  to  port  for  repairs  and  during  such  repairs.'*  Running 
one  or  more  times  as  a  White  river  packet  is  not  mentioned  as  a  grooDd 
of  suspension.  The  hardship  of  the  case  will  disappear  when  it  is  borne 
in  mind  that  it  would  have  been  easy  ^  for  the  owner  of  the  boat, 
Michael  Pyne,  a  resident  and  merchant*  in  Memphis,  Tenn.,  as  his 
deposition  shows,  to  telegraph  to  the  company,  at  Cincinnati,  for  permis- 
sion to  make  the  White  river  trip,  at  his  own  risk,  the  boat  having 
started  on  that  voyage,  from  Memphis,  with  his  ^knowledge.  \ 

As  this  is  the  only  question  the  record  presents  for  our  decision,  the 
plaintiff's  exceptions  to  evidence  and  the  rulings  ol   the  court,  at  the 
former   trials,  relating   to   another   distinct   branch  of  the  case  before 
passed  upon  by  this  court,  it  only  remains  for  us  to  hold,  as  we  do,  that 
the  judgment  rendered  at  special  term  be  affirmed. 


J 
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SUMMONS-SHERIFF— JURISDICTION,  «  csxi. 

'  [General  Term,  April,  1872.] 

W.  R.  McGiLL  V.  G.  W.  Smith  kt  al. 

A  summons  issued  from  the  superior  court  of  Cincinnati  to  the  sheriff  of  Hamilton 
county  can  be  properly  served  upon  one  of  the  defendants  outside  of  the  city 
limits  and  within  the  county,  where  another  defendant,  having  a  real  and  sub- 
stantial interest  in  the  action  adverse  to  the  plaintiff,  is  properly  served  within 
the  city  limits. 

W.  E.  Jones,  for  plaintiff. 
Pox  &  Bird,  for  defendants. 

Hagans,  J. 

This  is  a  suit  on  a  promissory  note  for  $200,  made  by  George  W. 
Smith  and  Meneiee  Huston,  partners  as  George  W.  Smith  &  Co.,  and 
Jacob  Thomas,  payable  to  the  order  of  the  plaintiff.  Summons  was 
issued  to  the  sheriff  of  this  county,  and  served  on  Smith  and  Thomas. 

Thomas  moved  to  set  aside  the  service  of  the  summons  on  him, 
because  it  was  made  on  him  personally,  when  at  his  residence  in  Columbia 
township,  in  this  county,  which  is  not  within  the  corporate  limits  of 
the  city  ot  Cincinnati ;  and  also  to  set  aside  the  judgment  rendered  against 
him  by  default. 

•  The  affidavit  ol  Thomas  in  support  of  the  motion  merely  shows  that 
he  was,  at  the  time  ot  the  service  of  the  summons,  a  resident  of  Columbia 
township,  which  is  not  within  the  corporate  limits  ot  the  city  of  Cincin- 
nati, and  had  been  for  foity-two  years,  and  that  he  was  personally  served 
with  summons  in  this  case  at  his  said  residence,  and  that  the  affidavit 
was  made  tor  the  purpose  of  having  the  service  set  aside. 

The  judge  who  tried  both  motions  overruled  them«  and  a  bill  of  ex- 
ceptions was  taken,  and  the  cause  brought  here  on  error  by  the  said 
Thomas. 

The  only  question  presented  for  our  consideration  is,  whether  the 
service  of  the  summons  on  Thomas  was  proper  and  sufficient  as  a  predi- 
cate ot  the  judgment  against  him.  To  state  the  question  specifically: 
Can  a  summons  be  issued  from  this  court  to  the  sheriff  of  this  county, 
and  be  served  outside  ot  the  city  limits,  wituin  the  county,  where  another 
defendant   is  properly  served  in  the  city  ? 

It  may  be  a  question  whether  the  making  of  this  motion,  in  the  form 
in  which  it  appears,  is  not  a  general  appearance  to  the  action,  which 
operates  to  waive  the  alleged  insufficiency  of  the  service.  We  are  not 
aware  that  the  question  raised  here  has  been  determined  in  this  court. 
The  uniform  practice  has  been  to  serve  the  summons  in  such  cases  as  this, 
and  render  judgment.  There  can  be  no  question  that  if  the  defendant 
served  in  the  city  were  a  party,  having  a  real  and  substantial  interest  in 
the  action  adverse  to  the  plaintiff,  and  process  had  been  issued  to  and 
served  in  another  county  in  the  state,  it  would  be  good.  [52  O.  L.  34] 
1  S.  &  C.  390,  Sec.  15  [Sec.  494,  Rev.  Stat.];  Fisher  v.  Murdock,  12  Re. 
280  (1  Han.  544);  Dunn  v.  Hazlett,  4  Ohio  St.  436;  Allen  v.  Miller,  11 
Ohio  St.  374. 

The  other  defendant,  Smith,  was  properly  served  in  the  city,  and  is 
an  actual  party,  having  a  real  interest  in  the  subject  of  the  action.    And 
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it  is  admitted  that  if  the  summons  had  been  to  another  county,  and 
served  on  Thomas  there,  it  would  have  been  sufiSctent.  And,  in  com- 
paring the  eighth  subdivision  of  Sec.  14  [Sec.  493,  Rev.  Stat.]  of  the  act 
to  establish  the  superior  court  of  Cincinnati,  with  Sees.  15  and  18  [Sec. 
4%,  Rev.  Slat.]  of  the  same  act  (1  S.  &  C.  888),  we  see  no  reason  why 
the  service  in  this  case  is  not  ^ood.  It  would  be  anomalous,  indeed, 
that  process  could  run  from  this  court,  in  a  proper  case,  into  any  and 
every  county  in  the  state,  and  that  it  was  yet  intended  by  the  act  to 
exclude,  in  the  same  case,  service  of  process  in  this  county  outside  of 
the  city  limits,  simply  because  the  city  is  situated  in  this  county.  No 
rule  of  construction  requires  us  to  take  so  narrow  a  view  of  the  sections 
referred  to;  nor,  indeed,  does,  as  we  think,  the  language  of  the  act 
justify  it. 

Judgment  affirmed. 


2  CSC.  ADMINISTRATORS— LOANS— ESTATES. 

[General  Term,  April,  1872.] 

*Behrens  V.  Lhucht,  Admr. 

1.  In  1863,  N  died,  appointing,  by  his  will,  his  brother  A  N,  executor.     Before  the 

death  of  N,  plain ti6f  had  loaned  him  S767«  and  two  years  after  his  death  the 
plaintiff  loaned  the  executor,  for  the  benefit  of  the  estate,  the  further  sum  of 
$2,633,  and  such  subsequent  loan  went  to  the  benefit  of  the  estate.  In  1869,  A 
N  resigned  his  executorship,  and  P  H  L  was  appointed  administrator  (/^  ^<?fffr« 
non :  Heldy  that  suit  was  properly  brought  ae;ainst  P  H  L,  the  administrator ^(f 
bonis  non,  for  the  money  so  loaned  by  the  plaintiff,  and  that  the  estate  of  N  was 
liable  for  such  money. 

2.  Where  parties  agree  upon  a  statement  of  facts,  and  the  defendant  excepts  to  the 

admission  of  all  other  evidence  than  that  which  is  contained  in  said  statement 
because  of  his  payment  to  plaintiff  of  a  balance  due  on  a  branch  of  the  claim 
sued  on,  he  (the  dfefendant)  is  not  prejudiced  or  deprived  of  any  right  by  the 
admission  of  evidence  outside  of  the  agreed  statement,  if,  at  the  trial,  by  rea- 
son of  said  statement,  he  has  suffered  no  disadvantage  in  the  way  of  surprise, 
as  the  payment  of  said  balance  was  no  more  than  he  was  bound  to  do  in  law. 

Mallon  &  Coffey,  and  Kebler  &  Whitman,  (or  pla^ntiti. 
Tildens,  Hyman  &  Schroeder,  for  defendant. 

O'Connor,  J. 

This  case  comes  into  this  court  upon  a  reservation  of  a  motion  for  a 
new  trial. 

In  March,  1863,  Francis  Nulsen  died,  leaving,  by  his  will,  all  his 
real  and  personal  property  to  his  wife,  so  long  as  she  remained  a  widow, 
and  upon  her  marriage  to  his  children.  She  still  remains  his  widnr. 
He  appointed  Anthony  Nulsen,  his  brother,  executor.  Francis  Nulsen, 
in  his  liietime,  carried  on  the  tobacco  business  in  Cincinnati,  and  his 
brother  Anthony,  as  executor,  continued  to  carry  on  the  same  business, 
at  the  same  place,  with  the  old  sign  over  the  door,  for  the  benefit  ol 
the  estate,  until  the  year  1869,  when  he  resigned,  and  Peter  H.  Leucht, 
the  present  defendant,  was  appointed  administrator  dg  bonis  non. 

It  is  in  evidence  that  at  the  time  ol  the  death  of  Francis  Nulsen,  his 
personal  assets  would  have  fallen  far  short  of  paying  the  debts,  and  that, 
by  continuing  the  business,  all  these  debts  were  paid  ofiF,  and  large  profits  , 

*  Reversed,  28  Ohio  St.  231. 
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made  for  the  estate,  which  were  faithfully  accounted  for  and  paid  to  the 
estate  by  Andrew  Nulsen,  the  executor,  who  charged  nothing  for  his 
services;  and  that  the  widow  is  now  in  possession  ol  the  whole  estate, 
save  such  assets  as  may  be  in  the  hands  of  the  administrator  de  bonis  nan. 
No  creditorsi^are  interested  in  the  result  of  this  suit,  and  the  only  question 
before  us  is,  whether  the  estate  is  responsible  to  the  plaintiff  lor  the 
amount  claimed  in  his  petition. 

Some  time  before  the  death  of  Francis  Nulsen,  the  plaintiti  had 
loaned  him  the  sum  of  $7t)7,  which  was  due  at  the  time  of  Nulsen's 
death.  On  July  8,  1865,  two  years  after  Nulsen's  death,  the  plaintiff, 
John  Behrens,  loaned  to  Anthony  Nulsen^  the  executor,  on  the  credit 
ot  the  estate,  the  further  sum  of  $2,633,  thus  making  the  entire  indebt- 
edness at  that  time  $3,400,  and  interest  on  the  $731.  The  $2,633  were 
immedately  deposited  in  bank,  either  to  the  credit  of  Francis  Nulsen, 
in  whose  name  the  business  was  carried  on,  or  in  the  name  of  Anthony 
Nulsen,  executor,  the'evidence  not  clearly  showing  which,  and  was  used 
in  paying  debts  of  the  estate  and  in  carrying  on  the  business,  out  ol  the 
profits  ot  which  the  debts  were  also  being  paid.  The  evidence  ."-hows 
clearly  that  ttiis  money  was  used  for  the  benefit  of  the  estate,  and  that 
the  estate  derived  the  benefit  of  it,  and  that  Andrew  Nulsen  adminis- 
tered the  estate  both  faithlully  and  generously,  charging  nothing  for 
his  six  years'  services.  The  $767  have  been  paid,  and  the  interest  upon 
it,  partly  by  Andrew  Nulsen,  and  partly  by  Peter  H.  Leucht,  the  present 
defendant. 

Upon  the  trial  below  the  jury  returned  a  verdict  for  the  plaintifif 
for  $2,666.02.  A  motion  was  made  for  a  new  trial,  which  has  been 
reserved  here  upon  the  .evidence  and  the  charges  of  the  court. 

The  question  now  before  us  is,  whether,  admitting  that  the  estate 
derived  the  benefit  ot  this  money,  and  that  it  was  borrowed  by  the 
executor  for  the  benefit  ot  the  estate,  the  estate  is  liable  to  the  plaintiff 
for  the  acts  ol  the  executor,  and  whether  this  action  will  lie  against  the 
administrator  de  bonis  non  as  the  successor  of  the  executor.  No  authority 
was  given  by  the  will  to  carry  on  the  business  of  the  deceased,  nor  was 
any  authority  given  the  executor  by  any  court. 

It  is  claimed  by  counsel  for  the  defendant,  in  an  able  argument, 
that  the  duties  oi  an  executor  are  defined  and  pointed  out  by  statute, 
and  that  those  duties  are  merely  to  settle  the  affairs  ot  the  estate,  and 
that  the  executor,  unless  he  is  empowered  by  the  will,  or  authorized  by 
the  court,  must  adhere  substantially  to  the  requirements  of  the  statute, 
and  that  if  he  does  not,  the  estate  is  not  liable  lor  his  contracts,  although 
he  may  be  liable  personally.  **That  by  anv  promise  or  contract  made 
by  an  executor,  the  consideration  for  which  promise  or  contract  arises 
after  the  death  of  the  testator  or  intestate,  the  estate  cannot  be  charged, 
but  that  the  executor  or  administrator  is  personally  liable  on  his  con- 
tract, and  whether  the  amount  is  to  be  repaid  from  the  estate  is  a  ques- 
tion for  the  court  of  probate,  in  the  settlement  of  his  account."  Luscomb 
v.  Ballard,  71  Mass.  (5  Gray)  403,  405. 

We  are  not  prepared  to  say  that  these  positions  are  not  well  taken. 
We  think  it  is  the  duty  of  the  executor  or  administrator  to  adhere  substan- 
tially to  the  statute  defining  his  duties.  If  the  executor,  in  anticipation 
of  the  collection  of  debts  due  to  a  solvent  estate,  pays  certain  debts 
owing  by  the  estate  out  of  his  own  pocket,  there  can  be  no  doubt  that 
the  estate  is  bound  to  repay   him,  although  he  is  not   following  the 
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letter  of  the  statute;  and  if,  instead  oi  taking  the  money  out  of  his  own 
pocket,  he  borrow  the  money  from  a  friend  on  the  credit  of  the  estate, 
the  estate  is  equally  bound  to  repay  the  money;  for  the  statute  is  sut>- 
stantially  complied  with,  though  in  a  circuitous  way,  the  assets  of  the 
estate  still  paying  the  debts  oi  the  estate.  It  may  be  said  in  the  latter  case 
that  the  remedy  oi  the  lender  would  be  against  the  executor  personally, 
and  that  the  executor  would  then  have  his  claim  over  against  the  estate. 
But  this  would  only  be  a  circuity  of  action,  the  result  being  still  the 
same,  and  the  estate  ultimately  liable. 

So  in  the  case  of  Wtiite  v.  Turpin.  16  Ohio  St.  270.  In  this  case 
the  administrator,  Edward  J.  TuTpin,ot  the  ancestor  ot  Taylor  S.  Turpin, 
instead  of  having  the  lands  of  the  infant  heir  sold  to  pay  the  debts  of 
the  estate,  by  the  advice  of  the  relatives  ot  the  heir,  appropriated  the 
rents  ot  the  heir's  land  lor  that  purpose.  The  lands  of  the  heir  were 
near  the  city  ot  Cincinnati  and  were  rapidly  rising  in  value,  and  the 
appropriation  ot  the  rents,  instead  of  the  sale  of  the  land  to  pay  the 
debts,  was  for  the  benefit  oi  the  estate  and  was  carried  out  in  ^ood  faith. 
The  heir  died,  and  his  administrator  sued  the  administrator  of  the 
ancestor's  estate  for  the  rents  thus  applied.  The  Supreme  Court  held 
that  the  administrator  ot  the  heir  could  not  afterward  recover  such  rents 
from  the  administrator  of  the  ancestor,  although  the  arrangement  had 
the  effect  to  cbange  the  distribution  of  the  infant's  estate  to  the  extent 
of  the  rents  so  applied.  And  the  court  put  their  decision  upon  the 
ground  that  the  application  of  the  rents,  so  made,  was  for  the  benefit  of 
the  heir. 

Now  here  the  statute  was  not  strictly  followed,  but  as  the  arrange- 
ment  had  the  effect  to  pay  off  the  debts  of  the  estate,  and  was  for  the 
benefit  ot  the  heir,  the  court  held  that  the  administrator  did  right. 

In  the  case  oi  Arbuckle  v.  Tracy,  15  Ohio  432,  the  facts  were  these: 
On  June  30,  1829,  B.  F.  Tracy  and  others  became  sureties  for  Arbuckle, 
on  a  note  for  $559,  and  on  April  25,  1833,  they  also  became  his  sureties 
on  another  note  for  S689,  on  both  of  which  notes  there  were  judgments 
against  said  Tracy's  estate.  Arbuckle's  estate  has  paid  about  $700  on 
said  notes,  leaving  from  $1,000  to  82,000  due.  Tracy  died  January, 
1834,  and  by  his  last  will  and  testament  appointed  V.  J.  Card  his 
executor,  expressing  the  wish  that  he  '^should  take  the  whole  manage- 
ment of  settling  his  affairs  and  estate,"  and  giving  him  **full  power  to 
settle  each  and  every  demand  in  law  and  equity."  Card  accepted  the 
trust,  gave  bonds,  and  acted  as  executor  until  April  or  July,  1840, 
when,  hiS  account  having  been  filed  and  approved,  he  resigned,  and  the 
respondents,  Foote  and  Russell,  were  appointed  administrators  ^^^  ^^y/ftr 
non.  After  said  notes  became  due,  and  before  suit  upon  them,  to-wit, 
April  9,  1835,  Arbuckle,  whether  at  the  instance  of  Card  or  of  his  own 
mere  motion  does  not  appear,  placed  in  Card's  hands  sundry  notes 
amounting  to  the  sum  of  $396,  and  took  from  him  a  receipt  as  follows: 
* 'Received  of  Andrew  Arbuckle  the  notes,  of  which  the  foregoing  is  a 
list,  as  collateral  security  to  indemnify  me  as  executor  oi  the  last  will  and 
testament  of  Benjamin  F.  Tracy,  deceased,  against  the  payment  of  two 
certain  notes,"  describing  them,  and  adding:  *'Now  if  the  said  Arbuckle 
shall  save  harmless  the  estate  of  the  said  Tracy  from  the  payment  of 
the  notes  specified  in  the  receipt,  and  so  signed  by  the  said  Tracy  and 
others,  as  aforesaid,  fhen  I  am  to  account  to  said  Arbuckle  for  the  notes 
received  of  said  Arbuckle,  as  per  the  foregoing  list."     Dated  April  9, 
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1886;  signed  Varnum  J.  Card,  executor  of  Benjamin  F.  Tracy.  Of 
these  notes,  Card  collected  part,  using  his  name  as  executor,  and,  by 
reasonable  diligence,  might  have  collected  most  of  the  balance;  but  no 
part  of  said  notes  or  of  the  money  collected  thereupon  ever  came  to  the 
use  ol  Tracy's  estate,  or  was  applied  for  its  benefit,  or  in  any  way 
intermingled  with  its  assets.  Card'si  account,  filed,  showed  him  largely 
indebted  to  Tracy's  estate,  but  embraced  none  of  the  collections  from 
these  notes. 

The  object  of  the  suit  was  to  subject  the^  estate  of  Tracy  to  the  pay- 
ment of  the  money  collected  by  Card  on  tb*e  notes  placed  in  his  hands 
by  Arbuckle.  The  Supreme  Court  decided  that  the  plaintifls  could  not 
recover,  because  the  estate  ot  Tracy  derived  no  benefit  Irom  the  transac- 
tion. But  the  court  say :  **If  Card,  the  administrator,  had  collected  any 
money,  and  applied  it  to  the  benefit  of  Tracy's  estate,  to  that  extent  the 
estate  would  be  liable;  but  this  is  not  pretended.'^ 

These  are  the  only  cases  in  Ohio  bearing  directly  on  the  question 
before  us;  and  they  show  that,  although  the  executor  or  administrator 
does  not  follow  the  statute,  yet  if  the  contracts  of  the  executor  or  admin- 
istrator, in  relation  to  the  debts  of  the  estate,  be  for  the  benefit  of  the 
estate,  and  the  money  obtained  upon  such  contracts  be  applied  to  the 
payment  of  the  debts  of  the  estate,  the  estate  is  bound  by  such  contracts. 

As  before  stated;  it  is  also  claimed,  by  counsel  lor  defendant,  "that 
by  any  promise  or  contract,  made  by  an  executor  or  administrator,  the 
consideration  for  which  arises  alter  the  death  of  the  testator  or  intestate, 
the  estate  can  not  be  charged,  but  that  the  executor  or  administrator  is 
personally  liable  on  his  contract. "  This  is  the  language  of  the  court  in 
Luscomb  V.  BaHard,  71  Mass.  (6  Gray)  403,  405,  and  we  are  not  prepared 
or  disposed  to  say  it  does  not  correctly  state  the  law.  Suppose  the  exec- 
utor, not  being  authorized  by  the  will,  should  contract  for  the  erection 
of  a  house,  and  promise  to  pay  for  it  out  of  the  assets  ol  the  estate.  Here, 
the  consideration  of  the  promise  wholly  arising  after  the  death  of  the 
testator,  the  estate  would  not  be  bound  by  the  contract.  But  suppose 
the  executor,  in  order  to  pay  off  debts  contracted  and  owing  by  his  tes- 
tator, borrows  money  to  pay  the  same,  and  does  pay  the  debts  with  the 
money  so  borrowed,  and  promises  to  repay  the  lender  out  of  the  assets  of 
the  estate.  Here  the  consideration  for  the  promise  is  a  debt  contracted 
by  the  testator  in  his  lifetime,  and  the  promise  is  substantially  to  the 
lender,  **If  you  pay  certain  debts  of  the  testator  I  will  see  that  you  are 
repaid  by  the  estate."  Whether  the  lender  pays  the  debt  directly,  or 
gives  the  money  to  the  executor  to  pay  it,  is  all  the  same;  and,  in  either 
case,  the  consideration  upon  which  the  money  is  really  paid  is  the 
promise  or  contract  of  the  testator  in  his  lifetime,  and  is  not,  therefore, 
a  consideration  arising  after  his  death. 

Now  the  case  just  supposed  is  this  case.  Andrew  Nulsen,  the  ex- 
ecutor, borrows  money  from  John  Behrens",  the  plaintiff,  to  pay  debts 
contracted  by  the  testator,  Francis  Nulsen,  and  does  pay  such  debts  with 
such  money.  It  is  true,  that  the  administrator  is  carrying  on  business 
with  the  assets  of  the  estate,  for  the  estate,  and  out  of  the  profits  of  this 
business  is  paying  off  the  debts  of  the  estate.  Now,  whether  the  money 
loaned  by  Behrens  went  to  pay  off  debts  directly,  or  whether  part  of  it 
went  into  the  business,  and  so  assisted  in  making  profits  with  which  the 
debts  were  paid,  it  seems  to  us  can  make  no  difference.  In  either  case 
Behrens'  money  helped  to  pay  off  the  debts  of  Francis  Nulsen,  and  the 
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estate  derived  the  benefit  of  his  money,  and  in  law  and  good  conscience 
the  estate  ought  to  repay  him. 

On  the  trial  of  the  case,  the  court  permitted  the  plaintifl  to  otter  evi- 
dence to  the  jury  tending  to  show  that  the  business  carried  on  by  the 
executor  for  the  estate  was  profitable,  to  the  admission  of  which  the 
defendant  excepted.  Afterward  the  defendant  desired  to  offer  evidence 
tending  to  prove  that  said  business  was  unprofitable,  which  the  court 
refused  to  give  to  the  jury,  to  which  ruling  the  defendant  again 
excepted.  Now,  in  reference  to  these  rulings,  the  only  question  is, 
whether  the  admission  or  rejection  of  such>evidence  was  material  on 
either  side.  It  was  not  denied,  at  the  trial,  that  the  estate  of  Francis 
Nulsen  was  solvent,  and  therefore  it  could  make  no  difference  to  the 
creditors  of  said  estate  whether  the  business  carried  on  by  his  executor 
was  profitable  or  not.  In  either  case,  the  creditors  have  either  been 
paid  or  will  be  paid  without  any  reference  to  such  business.  And  we 
suppose  the  judge,  at  the  trial,  after  having  admitted  evidence  tending  to 
show  that  the  business  was  profitable,  and  seeing  the  direction  the  evi- 
dence was  taking,  and  that  it  was  consuming  the  time  ol  the  court  un- 
necessarily, concluded  to  rule  the  further  hearing  of  it  out.  And  in  this 
we  see  no  error. 

Before  the  trial,  an  agreed  statement  of  lacts  had  been  signed  by 
the  attorneys  ol  the  parties  out  of  court,  and  it  was  claimed  by  the 
defendant  that  no  other  evidence  should  be  offered  to  the  jury  than  that 
contained  in  said  statement;  the  defendant  excepted  to  the  admission  of 
all  other  evidence.  Neither  party  was  taken  by  suiprise  at  the  trial,  by 
reason  of  the  agreement,  nor  put  to  any  disadvantage.  It  is  said,  how- 
even  that  by  reason  of  such  agreement  the  defendant  paid  to  Behrens 
the  balance  of  his  loan  of  t(767,  and,  therefore,  the  plaintiff  should  be 
bound  bv  it.  The  answer  to  this  is,  that  in  paying  the  balance  the 
defendant  did  no  more  than  he  was  bound  to  do  in  law.  We  do  not  see 
that  the  defendant  was  prejudiced  or  deprived  of  any  right  by  the  court 
admitting  evidence  outside  of  the  agreed  statement  of  facts. 

Exceptions  were  also  taken,  at  the  trial,  to  the  charge  of  the  court 
and  to  the  refusal  of  the  court  to  charge  as  asked.  There  are  a  num- 
ber of  such  exceptions,  but  the  charges  excepted  to  are  in  substance, 
that  if  the  jury  found,  from  the  evidence,  that  the  estate  derived  the 
benefit  of  the  plaintiff's  money  the  defendant  was  liable,  and  as  the 
charges  refused  were  the  reverse  of  this,  we  see  no  error  in  this  part  of 
the  record. 

The  motion  for  a  new  trial  is  overruled,  and  judgment  entered  for 
the  plaintiff  upon  the  verdict,  for  the  sum  ot  92,666  02,  and  interest  from 
May  18,  1869. 
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PROMISSORY  NOTES— GUARANTORS.  2  c^  c. 

[General  Term,  April,  1872.] 

Meier  Hoffman  v.  S.  IvEvy  et  ai.. 

1.  If  a  third  party,  a  stranger,  write  his  name  on  the  back  of  a  promissory  note,  for 

the  purpose  of  becoming  liable,  before  it  is  delivered  to  the  payee,  he  is  re- 
garded in  law,  as  a  maker,  and  to  change  this  presumption  he  must  prove  that 
he  signed  upon  a  different  understanding,  understood  by  the  payee,  which 
proof  may  be  by  parol.  The  presumption,  in  Ohio,  from  the  mere  note  itself, 
in  such  a  case,  wholly  unexplained,  is  that  such  party  signed  as  a  guarantor. 

2.  When  all  the  evidence  is  before  the  court,  the  pleadings  will  not  be  technically 

scanned,  if  amendable ;  but  the  court  will  extract  the  real  case  from  the  whole 
record,  and  decide  accordingly. 

Long  &  Kramer,  for  plaintiff. 

J.  &  V.  Abraham,  and  Stallo  &  Kittredge,  for  Levy. 

Yaple,  J. 

This  action  was  brought  upon  a  promissory  note,  in  form  as  follows: 
'*»2.200.  Cincinnati,  November  12,  1867. 

*'One  day  after  date,  we  promise  to  pay  to  the  order  of  M.  Hofiman 
two  thousand  and  two  hundred  dollars.  Value  received.  Payable  at . 

[$1.10  stamp.]  **RosENBAUM  &  Bros." 

On  the  back  oi  the  note  is  written  '*S.  Levy.*'  Rosenbaum  &  Bros, 
have  since  become  bankrupt.  Hofiman  brought*  suit  in  this  court  to 
recover  the  amount  ot  the  note,  with  interest,  against  Levy  as  a  joint 
maker. 

Levy  answered,  denying  that  he  was  a  joint  maker  of  the  note,  and 
claiming  that  he  only  signed  SLS^tndorser;''  also,  that  he  signed  as  a 
mere  "^^ security ^^^  and  that  after  the  note  came  due,  Hoffman,  for  a  valu- 
able consideration,  without  his  consent,  gave  time  to  Rosenbaum  & 
Bros,  on  the  same;  and  also  thai  Rosenbaum  &  Bros,  remained  solvent 
a  long  time  after  the  note  became  due,  and  could  have  paid  the  same, 
but  are  now  bankrupts;  and  that  plaintiff,  ior  more  than  two  years  after 
the  note  became  due,  wholly  failed  to  demand  its  payment  from  Rosen- 
baum &  Bros.,  and  to  notify  him  (Levy)  of  such  non-payment. 

The  cause  was  tried  at  special  term,  to  the  court,  which  lound  that 
Levy  signed  the  note  at  the  same  time  it  was  signed  by  Rosenbaum  & 
Bros.,  and  before  the  delivery  thereof  to  Hoffman;  that,  as  a  result  of 
the  testimony.  Levy  became  liable  on  the  note  only  as  a  '* conditional 
guarantor y^^  and  was  entitled  to  have  Hofiman  demand  payment  of  the 
note  when  it  fell  due,  and  to  be  notified  of  its  non-payment,  if  he  were 
to  be  held  further  liable;  and  that  Rosenbaum  &  Bros,  remained  solvent 
for  a  long  time  after  the  note  became  due,  when  they  became,  and  still 
are,  bankrupts.  The  court  did  not  pass  upon  the  issue  as  to  whether 
Hofiman  had  given  Rosenbaum  &  Bros,  further  time  on  the  note;  nor 
was  it  necessary  to  do  so,  if  the  finding  that  Levy  was  only  a  conditional 
guarantor  upon  the  note  was  correct.  Upon  this  finding  the  court  ren- 
dered a  judgment  for  the  defendant.  A  motion  for  a  new  trial  was  made 
by  the  plaintiff,  which  motion  was  reserved  for  decision  here,  all  the 
evidence  oflered  by  both  parties  being  certified  up. 
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A  preliminary  question  is  made  as  to  whether  the  court,  under  the 
pleadings,  could  find  that  I^evy  was  a  conditional  guarantor,  the  answer 
claiming  him  to  have  been  an  indorser  or  surety  only. 

As  amendments  may  be  made,  under  our  code,  before  or  after  ver- 
dict, to  conform  the  pleadings  to  the  facts  proved  (Code,  Sec.  137)  [Sec 
5114,  Rev.  Stat.],  we  deem  this  objection  immaterial.  As  is  said  in  a 
recent  case,  The  Steamer  Syracuse,  79  U.  S.  (12  Wall.  )  167:  "The 
court  will  extract  the  real  case  Irom  the  whole  record,  and  decide 
accordingly.*' 

The  question  in  the  case,  upon  the  evidence  as  controlled  by  the 
rules  of  law,  is  whether  Levy  is  entitled  to  all  the  rights  of  an  ordinary 
indorser  on  this  note,  or  whether  he  was  such  a  conditional  guarantor  as 
would  give  him  such  rights,  or  whether  he  is  to  be  regarded  as  a  joint 
maker  of  the  note,  though  surety  merely  for  Rosenbaum  &  Bros. 

We  have  carefully  read  all  the  evidence  in  the  case,  and  shall  state 
our  conclusions  as  to  what  it  establishes  without  setting  it  forth  in  detail. 

Hoflman  testifies  that,  having  the  money,  for  which  the  note  was 
given,  to  loan,  he  talked  with  one  oi  the  firm  of  Rosenbaum  &  Bros, 
about  loaning  it  to  them;  that  he  wanted  security  lor  it;  that  Levy  was 
named  as  such  surety;  that  he  made  inquiries  as  to  his  standing 
through  one  or  two  persons,  and  satisfied  himself  that  he  would  be 
sufficient;  that  he  then  took  the  money  to  Rosenbaums';  that  they  sent 
lor  Levy,  who  came  into  their  store;  that  the  matter  of  the  loan  was 
talked  over,  he  saying  that  he  would  not  want  the  money  for  a  year  or 
two,  unless  he  should  buy  a  house;  that  their  book-keeper,  Matck,  said 
the  best  way  would  be  to  draw  the  note  at  one  day  after  date,  so  that  he 
could  demand  his  money  at  any  time,  but  that  they  should  have  thirty 
days  after  demand  to  pay,  which  all  parties  agreed  to;  and  that  then 
Rosenbaum  &  Bros,  signed  the  note  and  Levy  wrote  his  name  upon  the 
back  ol  it,  with  the  same  ink,  after  which  it  was  handed  to  him,  David 
Marck,  the  book-keeper,  whose  deposition  was  taken  by  the  defendant 
and  read  by  the  plaintifi,  fully  sustains  these  statements  of  the  plaintiff. 
The  defendant,  Levy,  however,  swears  that  he  knew  nothing  of  the 
understanding  between  Hoffman  and  Rosenbaums  as  to  when  and  how 
the  money  was  to  be  called  for  and  paid;  that  one  oi  the  Rosenbaums 
came  to  his  store  and  desired  him  to  indorse  for  them  for  a  few  days; 
that  he  went  to  their  store  where  Hoflman  then  was,  saw  the  note  on 
the  table  or  desk,  signed  by  Rosenbaum  and  Bros. ;  that  he  then  signed 
his  name  on  the  back  of  it,  and  went  back  to  his  store,  saying  nothing  to 
Hoflman;  but,  perhaps,  bidding  him  the  time  of  day. 

Levi  and  Meyer  Rosenbaum  state  the  facts  substantially  as  the 
defendant  does. 

This  testimony  may  be  reconciled  as  consistent  with  this  fact:  there 
was  the  understanding  between  Hoflman  and  the  Rosenbaums,  that  he 
and  their  book-keeper,  Marck,  speak  of,  but  Levy  may  not  have  been 
advised  of  it.  If  so,  what  is  the  legal  eflect  of  the  whole  transaction? 
The  rule  ot  law,  in  Ohio,  is,  that  if  the  name  ol  a  third  party,  a  stranger 
to  it,  is  found  written  upon  the  back  of  a  negotiable  note,  and  no  other 
fact  U  in  evidence,  such  third  party  is  presumed  to  be  a  guarantor;  that 
for  a  sufficient  consideration  he  guaranteed  payment  of  the  note.  Bat 
if  the  fact  be  shown  that  he  wrote  his  name  upon  the  back  of  the  note 
before  its  delivery  to  the  payee,  for  the  purpose  of  becoming  liable  on  it, 
then   the   law  makes  him,  in  the  absence  of   any   special   agreement,  a 
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joint  maker  of  the  note,  either  as  surety  ior  the  principal  maker  or  other- 
wise, according  to  the  arrangement  between  him  and  his  co-joint  maker. 
But  the  parties,  notwithstanding  such  legal  presumptions,  may  make 
any  legal  contract  as  to  the  character  and  conditions  upon  which  such 
party  may  sign  his  name  on  the  back  ot  the  note,bnd  such  contract  may 
be  proved  by  parol,  though  one  of  the  conditions  be  a  waiver  of  demand 
and  notice oi  non-payment;  ior  that  may  be  an  essential  part  of  the  con- 
sideration ot  the  contract.  Such  special  contracts  are  really  collateral  to 
the  terms  expressed  in  the  note  itself.  The  payee,  or  holder  of  such  note, 
may  also,  at  any  time,  write  the  very  terms  of  such  special  contract  above 
the  name  signed  in  blank.  II  he  writes  something  different  from  the 
tea)  contract,  a  court  will  strike  out  or  disregard  what  was  not  author- 
ized. Bright  V.  Carpenter,  9  Ohio  139;  Stage  v.  Olds,  12  Ohio  158; 
Champion  v.  Griffith,  13  Ohio  228;  Leonard  v.  Sweetzer,  16  Ohiol; 
Greenough  v.  Smead,  3  Ohio  St.  415;  Seymour  v.  Mickey,  16  Ohio  St. 
615. 

The  court  below  was  clearly  right  in  finding  that  Levy  signed  his 
name  on  the  back  ot  the  note  before  it  was  delivered  to  Hoffman  by 
Rosenbaams  for  the  money  Hoffman  loaned  them.  This  made  him 
a  surety  for  them — a  joint  maker  of  the  note  to  Hofiman,  it  there  was 
no  other  agreement  or  understanding  between  the  parties;  and  it  became 
the  duty  ot  Levy,  if  Rosenbaums  did  not  pay  the  note  when  due,  to  pay 
it  himself  and  seek  redress  from  them.  No  mere  indulgence,  granted 
to  them  by  Hoffman,  though  they  became  insolvent  during  such  indul- 
gence, would  discharge  Levy.  It  required  no  notice  of  non-payment  at 
any  time  to  be  given  him  to  continue  his  liability.  It  has  been  held 
in  Ohio,  that  where  a  creditor  has  a  judgment  lien  upon  a  debtor's  prop- 
erty, which  he  sutlers  to  be  lost,  and  the  debtor  becomes  insolvent, 
a  surety  of  the  debtor  will  not  thereby  be  discharged.  Farmers'  Bank 
v.  Reynolds,  13  Ohio  84.  And  this  rule  is  settled  by  the  overwhelming 
weight  ot  authority. 

But  the  court  found,  from  the  evidence,  that  there  was  an  agree- 
ment between  the  parties,  that  Levy  should  sign  as  a  conditional 
guarantor  only  which  would  discharge  him  Irom  liability  as  he  had  no 
notice  ot  the  non-payment  of  the  note,  when  it  became  due,  or  within  a 
reasonable  time  thereafter,  and  that  injury  had  resulted  to  him  from  the 
insolvency  of  the  principal  makers.  Seymour  v.  Leyman,  10  Ohio  St. 
283;  Seymour  v.  Mickey,  15  Ohio  St.  515;  Bashford  v.  Shaw,  4  Ohio 
St.  263;  Wolfe  V.  Brown,  5  Ohio  St.  304;  Forest  v.  Stewart,  14  Ohio  St. 
246.  In  the  cases  of  Seymour  v.  Mickey,  supra^  it  was  clear  that  Mickey 
refused  to  assume  the  obligations  of  a  maker,  but  would  only  agree  to 
assume  the  liability  of  an  indorser  of  the  note  sued  on  in  those  cases,  and 
upon  that  express  understanding,  wrote  his  name  on  the  back  of  the 
note.  This  agreement,  it  was  held,  changed  his  character  as  a  party 
from  that  of  a  maker  to  a  mere  conditional  guarantor — the  condition 
being  that  he  should  be  treated  as  a  mere  indorser;  and  it  was  also 
held  that  such  agreement  might  be  proved  by  parol. 

But  we  have  carefully  considered  all  the  evidence  in  this  case,  and 
find  that  there  was  no  agreement  as  to  the  character  in  which  Levy 
sio^ned  this  note.  We  are  convinced  that  it  was  understood  he  was 
assuming  just  such  liability  as  the  act  of  signing  his  name  on  the  back 
of  the  note,  before  its  delivery  to  Hoffman,  would,  in  law,  impose  upon 
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him,  no  less  and  no  more,  and  that  made  him  a  joint  maker  of  the  note 
and  surety  lor  the  Rosenbaums. 

The  use  of  the  particular  words,  "indorse,"  **indorser,"  **secure," 
or  ''security,"  by  the  parties,  we  attach  no  weight  to.  Most  of  them 
understood  the  English  language  but  imperfectly,  and  can  not  be 
expected  to  have  nicely  discriminated  in  the  use  of  English  words,  much 
less  to  have  used  such  words  in  their  technical  legal  sense.  Levy  did 
not  say,  *'I  sign  this  so  thai  you  will  have  to  give  me  notice  it  it  is  not 
paid,  or  so  you  will  have  to  protest  the  note  if  it  is  not  paid/'  or  any 
equivalent  thereto.  We  know  how  loosely  such  terms  are  used  by  every- 
body. Nearly  everybody  will  say,  when  assuming  liability  as  a  surety 
by  writing  his  name  on  the  back  ot  a  note,  *'I  will  hidorse  it,"  "I  will 
indorse  for  you. ' ' 

In  New  York,  the  liability  assumed  in  such  cases  is  merely  an  ordi- 
nary indorser's  liability,  and  parol  evidence  can  not  be  received  to  prove 
any  other  species  of  liability.  Hence,  the  general  use  of  the  word 
"indorse"  everywhere,  lor  the  same  act,  done  under  precisely  the  same 
circumstances,  though  in  different  states  the  legal  consequences  attach- 
ing to  the  act  are  very  diflerent. 

In  the  ioUovf^ing  states,  one  not  a  party  thereto  who  writes  his 
name  upon  the  back  of  a  note  before  indorsement  by  the  payee  is  pre- 
sumed to  be  a  maker:  Massachusetts,  Vermont,  Maine,  New  Hampshire, 
Michigan,  Louisiana,  Missouri,  South  Carolina  and  Texas.  II  so  signed 
before  delivery  and  to  secure  the  payee,  the  party  is  a  maker  in  Rhode 
Island,  Georgia,  Ohio,  and  Minnesota. 

In  New  York,  Mississippi,  Pennsylvania^  Tennessee,  Iowa,  Wiscon- 
sin, Calilornia,  and  Indiana,  such  party  \s  prima  facie  9^x1  indorser;  and 
in  New  York  the  liability  can  not  be  changed  by  parol  proof,  neither 
can  the  presumption  ol  maker  in  Massachusetts  be.  In  Illinois,  Con- 
necticut, and  Ohio,  he  is  prima  facie  a  guarantor.  In  Kentucky,  the 
prima  facie  presumption  is  that  the  party  signed  as  an  indorser,  or 
guarantor,  parol  proof  being  admissible  to  determine  which;  but,  judg- 
ing from  the  note  alone,  such  proof  is  not  admissible  to  prove  that  the 
party  signed  as  maker.  The  ditierent  rules  on  this  subject  adopted  by 
difierent  states  are  always  to  be  kept  in  mind  when  authorities  are  cited 
or  considered,  yet  everywhere  this  act  is  called  "indorsing."  See  Lead- 
ing Cases  on  Notes  and  Bills,  Red.  &  Big.  155,  156,  note. 

So  the  real  character  of  all  such  transactions  is  to  be  otherwise 
ascertained  than  by  nicely  criticising  words.  Nor  ar^  there  any  subse- 
quent admissions  of  Hoffman  to  vary  the  case,  if  even  such  admissions 
could  amount  to  anything,  when  we  have  the  very  transaction  proved 
by  five  persons.  His  conversation  with  Weis  previous  to  the  loan,  in 
which  he  may  have  used  the  word  "indorse,"  was  to  learn  whether 
Levy  would  be  sufficient  security  for  the  debt.  Schroeder,  with  whom 
he  talked  atterward,  and  to  whom  he  used  the  word  "indorsed,"  or 
"secured,"  the  witness  does  not  recollect  which,  told  him  the  note  ought 
to  have  been  protested.  It  seems  he  then  became  doubtful  whether  he 
could  hold  Lev3'  for  that  reason.  This  explains  his  statements  in  the 
presence  of  Wolenhaupt  about  Levy's  being  discharged,  because  he  bad 
failed  to  protest  the  note. 

The  evidence  makes  Levy  a  joint  maker  of  the  note  and  liable  upon 
it,  unless  he  has  been  discharged  (he  being  a  surety),  by  Hoffman  giving 
time  to  the  principals  lor  a  valuable  consideration.     It  is  alleged  that  he 
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did,  and  that  is  aa  issue  in  the  case.  But  it  has  not  been  passed  upon 
by  the  court.  Had  the  evidence  justified  the  finding  that  Levy  was  only 
a  conditional  guarantor,  it  would  have  been  unnecessary  to  pass  upon 
this  issue;  but,  viewing  the  effect  of  the  evidence  as  we  do,  alter  carefully 
considering  its  weight,  this  becomes  very  material.  The  court  must 
pass  upon  all  the  issues,  unless  the  finding  upon  one  necessarily  disposes 
of  the  whole  case.  Hanley  v.  Levin,  5  Ohio  227;  Powell  v.  Harter,  5 
Ohio  259;  Hewson  v.  Saftin,  7  Ohio  (pt.  2)  232;  Martin  v.  Bank,  14 
Ohio  187:  Rohrer  v.  Morning  Star,  18  Ohio  679. 

Upon  the  whole  case,  the  judgment  rendered  at  special  term  will  be 
set  aside,  and  the  plaintiff  granted  a  new  trial. 
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Albx.  H.  McGuffey  kt  al.,  Exrs.,  v.  Louisa  R.  Brookb,  Exrx. 

The  testator  Brown  devised  to  Brooke  three  ithonsand  dollars,  to  be  paid  after  the 
death  of  Brown's  widow;  Brooke  dies  before  the  widow  :  Ueid,  tnsX  the  legacy 
vested  in  the  legatee,  and  was  a  charge  upon  the  estate,  and  that  upon  the  death 
of  the  widow  it  must  be  paid  to  Brooke's  executor. 

McGufiey,  Morrill  &  Strunk,  for  plaintiti  in  error. 
Storer,  Goodman  &  Storer,  for  defendant  in  error. 

Hagans,  jy 

The  petition  alleges  that,  on  October  21,  1851,  the  will  oi  Stephen 
G.  Brown  was  admitted  to  probate  in  this  county,  and  letters  testament- 
ary were  issued  to  the  plaintiff  in  error.  By  the  terms  of  the  will,  the 
testator  devised  to  Rev.  J.  L.  Brooke,  D.  D.,  83,000,  and  the  testator 
directed  that  sum  should  be  paid  as  soon  after  death  of  his  wife  as  his 
executors  should  deem  expedient.  The  clauses  of  the  will,  so  far  as 
they  relate  to  the  case,  are  as  follows:  The  testator  first  devises  to  his 
wife,  in  fee,  store  No.  16  Pearl  street;  then,  **second,  I  give  and  devise 
to  my  executors,  and  their  heirs,  all  the  other  property,  real  and  per- 
sonal, and  all  rights,  credits,  moneys,  and  edects  of  which  I  may  die 
seized  or  possessed,  in  trust,  nevertheless,  for  the  uses  and  purposes 
following,  viz:  First,  for  the  payment  of  my  just  debts  and  funeral 
expenses,  the  whole  residue,  of  whatever  nature  or  wherever  situated,  ta 
be  used,  enjoyed,  managed,  and  controlled  by  my  said  wile,  Martha 
Brown,  for  her  own  benefit  and  behoof,  wthout  any  interference  or  con- 
trol Irom  or  by  account  to  my  said  executors  or  any  other  person  or  per- 
sons, during  the  lull  period  of  the  natural  life  of  my  said  wife;  but  sub- 
ject to  the  payment  of  the  following  annuities,  viz:'^  one  of  8300  to  Mrs. 
Hannah  Churchill,  and  one  of  8150  to  Mary  Messenger,  *'to  commence 
at  the  time  ot  my  decease.*' 

''Third.     1  give  and  bequeath  to  the  following  persons  and  institu- 
tions the  following  sums  of  money,  viz:" 

To  Mrs.  Churchill,  in  addition  to  the  annuity,  82,000. 

To  various  persons  and  benevolent  institutions  various  sums,  and 
among  them  to  Rev.  J.  T.  Brooke,  D.  D.,  83,U00. 
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'*Pifth.  The  sums  bequeathed  in  the  third  section  of  my  will  shall 
be  paid  by  my  executors  to  the  respective  legatees  as  soon  after  the 
clecease  of  my  said  wife  as  it  may  in  their  judgment  be  expedient  so  to 
<io."  And  then  the  testator  provides  the  mode  by  which  the  money 
shall  be  raised,  after  the  death  of  his  wife. 

"Sixth.  I  hereby  authorize  and  empower  my  said  wile  to  dispose 
according  to  her  pleasure,  and  either  by  deed  or  will,  of  one-half  of 
whatever  may  remain  of  my  estate,  after  the  payment  and  discharge  of 
the  legacies  and  annuities  herein  above  bequeathed  and  created,  and  of 
the  expenses  of  the  management  of  the  estate  up  to  the  time  ol  such 
pa3'ment  and  discharge.  But  such  disposition  shall  not  take  effect  or  be- 
come operative  until  such  legacies,  annuities,  and  expenses  are  all  fully 
paid  and  terminated."  But  if  she  should  not  dispose  of  said  half,  then 
it  was  to  go  to  the  erection  of  a  ''Iree  chapel"  for  the  promulgation  of 
no  doctrine  inconsistent  with  Orthodox  Trinitarian  doctrines. 

Martha  Brown,  the  widow,  deceased  in  June,  1868,  and  it  is  alleged 
that  the  legacy  to  Dr.  Brooke  became  due  and  payable;  Dr.  Brooke  is 
dead ;  the  defendant  in  error  is  his  personal  representative,  and  she  prays 
judgment  for  the  legacy  and  interest. 

The  plaintiffs  in  error  answered  that  Martha  Brown,  the  widow, 
took  possession  oi  all  the  estate  after  payment  ot  debts  and  funeral 
expenses,  and  used,  enjoyed,  managed,  and  controlled  it  for  and  during 
her  natural  life;  that  the  sum  bequeathed  to  Dr.  Brooke  was  not  to  be 
paid  until  after  the  death  oi  Mrs.  Brown;  that  Dr.  Brooke  died  in 
August,  18(51,  during  the  life  of  testator's  widow.  They  deny  that  Dr. 
Brooke  ever  had  any  interest,  property,  or  estate  in  the  estate  of  the 
testator,  or  any  claim  on  his  executors;  that  the  devise  to  Dr.  Brooke 
could  only  take  effect  in  case  Dr.  Brooke  survived  Mrs.  Brown,  and  that, 
by  the  death  of  Dr.  Brooke  during  her  lite,  the  legacy  to  him  lapsed, 
and  the  money  belongs  to  the  estate,  to  be  distributed  to  other  legatees 
and  devisees  named  in  the  will. 

To  this  answer  the  defendants  in  error  demurred  at  special  term, 
and  it  was  sustained,  and  judgment  rendered  in  their  favor  for  the 
amount  of  the  legacy  and  interest.  To  reverse  this  judgment,  this  peti- 
tion  in  error  is  prosecuted. 

It  ]s  claimed  that  no  estate  vested  in  Dr.  Brooke  until  after  the  death 
of  Mrs.  Brown,  and  Dr.  Brooke  being  then  dead,  there  was  no  one  to 
take,  and  so  the  legacy  lapsed;  that  the  will  gave  Mrs.  Brown  the  ab- 
solute power  of  disposition,  and  that  the  legacy  was  limited  to  take 
effect  upon  the  contingency  that  something  remained,  over  which  thing 
the  widow  had  control  by  the  terms  of  the  will.  It  is  admitted  ttiat  the 
estate  is  entirely  able  to  pay  the  legacy;  but  it  is  claimed,  Irom  the 
facts  stated,  that  the  legacy  never  vested.  If  such  an  intention  can  be 
gathered  from  the  will  as  a  whole,  then,  undoubtedly,  the  judgment 
below  was  wrong.  But.  it  must  be  remembered  that  the  current  of 
authorities,  both  in  England  and  this  country,  which  are  too  numerous 
to  cite,  hold  that  unless  the  intention  of  the  testator  that  the  legacy 
shall  lapse  be  unequivocally  expressed,  or  can  be  clearly  gathered  from 
the  whole  wilh,  no  lapse  will  be  declared,  but  the  legacy  will  be  held 
to  have  vested,  and  no  such  an  action  as  this  can  be  maintained.  2 
Williams  on  Exrs.,  Sec.  1054;  2  Redfield  Wills  590,  et  seq. 

The  rule  that  if  possible  every  gift  shall  stand  good,  is  exemplified 
in  the  old  case  oi  Cro.  Eliz.  9,  and  has  been  fully  adopted  in  Ohio  by 
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our  Supreme  Court,  in  James  v.  Pruden,  14  Ohio  St.  251.  There  the 
court  held  where  a  total  repugnancy  did  not  exist,  a  remainder  not 
created  by  absolute  testamentary  gift  was  not  to  be  avoided.  This 
seems  decisive  of  the  case  at  bar,  if  it  were  necessary  to  adopt  the  prin- 
ciple in  either.  The  will  in  this  case  bequeaths  all  the  property,  after 
the  devise  in  the  first  clause,  to  the  executors  lor  the  wife's  benefit  for 
life,  subject  to  the  annuities,  and  then  makes  an  absolute  gift  to  the 
devisees  named  in  the  third  section  of  the  will,  and  provides  lor  their 
payment  aftei  the  wife's  death  by  sale  of  the  whole  estate,  if  necessary. 

The  bequest  of  the  legacies  is  perfectly  clear  and  free  from  doubt, 
so  far  as  that  section  ot  the  will  is  concerned.  No  contingency  is 
therein  named.  It  is  kept  separate,  and  only  the  apparent  power  of 
disposition  ot  the  whole  estate  by  the  widow,  contained  in  the  other 
parts  of  the  will,  lurnishes  any  foundation  tor  the  objections  or  any 
doubt  as  to  the  expressed  intention  61  the  testator.  But  we  think  it  very 
clear,  from  the  whole  will,  that  the  testator  did  not  intend  to  vest  in  the 
widow  such  absolute  power  of  disposition  of  the  estate  as  to  defeat  the 
intention  to  bestow  his  bounty  upon  the  persons  named.  The  con- 
struction ot  the  will,  as  claimed  by  the  plaintiffs  in  error,  so  gives  to 
the  widow  the  absolute  power  of  disposition  as  that  the  legacies  might 
be  wholly  defeated,  and  render  the  will,  as  to  them,  a  nullity.  By  the 
terms  of  the  will  it  is  possible  to  urge,  as  it  was  in  James  v.  Pruden,  14 
Ohio  St.  251,  that  the  control  given  to  the  wife  was  **of  the  very  essence  of 
absolute  ownership."  The  court  also  held  that  where  one  construction 
of  a  will  gives  efi'ect  to  the  whole  instrument,  and  the  other  will  destroy, 
the  former  must  al>^ays  be  adopted.  But  the  creation  of  the  trust  in 
this  will,  if  there  were  nothing  else,  negatives  the  broad  claim  made  by 
the  plaintifls  in  error,  to  say  nothing  of  the  form  of  the  bequests  them- 
selves. Besides,  the  sixth  section  of  the  will  actually  limits  the  power 
of  disposition  to  one-half  the  estate,  and  that  only  by  either  deed  or  will, 
and  alter  the  legacies  are  paid.  We  think  this,  in  connection  with  the 
other  parts  of  the  will,  conclusive  that  the  testator  intended  that  the 
legacies  should  vest  in  the  legatees  as  purchasers,  and  be  paid  at  all 
events,  constituting  them  a  charge  on  the  estate.  The  testator  simply 
has  fixed  the  time  of  payment. 

We  find  nothing  in  the  cases  cited  to  us  that  conSicts  with  the  con- 
clusions we  have  reached.  Clyde  v.  Simpson,  4  Ohio  St.  445;  King 
V.  Beck,  15  O'lio  559;  Sinton  7.  Boyd.  19  Ohio  St.  30;  Snively  v. 
Beavan,  1  Md.  203. 

We  have  greatly  aided  in  our  labor  by  the  very  carefully  prepared 
and  elaborate  argument  ot  the  questions  submitted  to  us  by  counsel  on 
both  sides.  We  have  not  been  convinced,  however,  by  the  argument 
of  the  counsel  for  the  plaintifls  in  error,  that  the  judgment  ot  the  judge 
at  special  term  was  wrong. 

Judgment  affirmed. 
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2  c^  o-  TAXES— INSURANCE  COMPANIES. 

« 

[General  Term,  April,  1872.] 

*Farmkrs'  Insurance  Co.  v.  Geo.  La  Rur,  Auditor. 

1.  Since  the  passage  of  the  statute  of  May  7,  1869,  66  O.  L.  325,  Sees.  14  and  6^ 

unpaid  noUs,  given  to  joint  stock  insurance  companies  incorporated  under  the 
act  of  April  11,  1856,  1  S.  &  C.  361,  for  unpaid  subscription  to  capital  stock,  are 
taxable  to  such  companies  as  **  credits,"  at  their  true  value  in  money. 

2.  Section  14  of  that  act  is  not  retroactive  within  the  prohibition  of  Art.  2,  Sec  28, 

of  the  constitution, 

Matthews,  Ramsey  &  Matthews,  lor  plaintiff. 

Scarborough  &  Williams,  and-Stallo  &  Kittredge,  for  delendant. 

Yaplb;  J. 

This  suit  IS  prosecuted  by  the  Farmers'  Insurance  Company,  a  joint 
stock  insurance  company,  incorported  under  the  laws  of  this  state» 
against  George  S.  La  Rue,  aa  the  auditor  ot  Hamilton  county,  to  per- 
petually enjoin  the  levy,  etc.,  of  a  tax  upon  $80,000  of  its  notes,  which 
were  given  to,  and  received  by,  it  for  the  unpaid  subscription  to  its 
capital  stock,  between  November  19,  1866,  and  December  14,  1866.  The 
insurance  company  was  incorporated  with  an  authorized  capital  of 
$100,000,  of  which  S20,000  was  paid  in  by  the  subscribers,  and  the 
above-mentioned  notes  taken  for  the  residue  of  the  subscriptions  to  the 
capital  stock. 

A  temporary  injunction  has  been  allowed,  and  is  still  in  force. 

The  insurance  company  asks  for  the  injunction.  It  is  in  the  full 
exercise  of  its  corporate  functions,  and  does  not  claim  that  it  intends  to 
wind  up  its  affairs  without  calling  upon  its  stock  subscribers  to  pay 
these  notes  given  therefor.  It  claims  that  they  are  not  taxable  to  it, 
though  it  may  continue  as  a  corporation,  doing  an  insurance  business, 
for  an  indefinite  period. 

On  the  trial,  in  special  term,  the  court  found  the  facts  and  reserved 
the  case  for  decision  here.     The  finding  is  as  follows: 

**That  the  notes  referred  to  in  the  petition  were  given  by  subscrib- 
ers to  the  capital  stock  ot  the  plantiff  for  balances  of  unpaid  subscriptions 
thereto,  and  said  notes  were  dated  November  19,  1866,  to  December  14, 
1866;  and  that  the  stock  was  issued  to  said  stockholders,  and  said  notes 
taken,  in  all  respects  conformably  to  the  act  of  April  11,  1866." 

The  notes  are  in  this  form: 
**$ Cincinnati, ,  18—. 

**0n  demand,  —  promise  to  pay  to  the  Farmers'  Insurance  Company 

the  sum  of dollars,  for  value  received,  the  same  being  a  balance 

due  on shares  of  the  capital  stock  held  by in  said  company, 

subject  to  the  call  of  the  board  of  directors,  in  whole,  or  in  such  install- 
ments as  may  be  required  to  meet  their  liabilities." 

*  Leave  in  this  case  to  file  a  petition  in  error  was  refused  by  the  Supreme 
Court.  22  Ohio  St.  630. 

Cited  (noting  the  affirmation  by  the  Supreme  Court)  for  the  point  that  since 
the  act  of  May,  1869,  notes  given  for  unpaid  subscriptions  to  capital  stock  of  joint 
stock  insurance  companies,  incorporated  under  the  act  of  April,  1856,  are  "credits" 
taxable  at  their  true  value  in  money. 
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The  shares  of  stock  are  required  by  ]aw  to  be  920  each. 

Section  4  ol  the  act  of  April  11.  185(5  [53  O.  L.  150],  i  S.  &  C. 
361  [repealed,  6t>  O.  L.  338],  relating  to  the  iocorporation  ol  joint  stock 
insurance  companies,  provides,  that  *'at  the  time  of  subscribing  for  stock 
in  any  company  organized  under  this  act,  the  person  so  subscribing  shall 
pay  the  sum  of  four  dollars  in  money,  on  each  share  subscribed,  and  the 
balance  on  each  share  shall  be  subject  to  the  call  of  the  directors, 
secured  to  their  approval  by  indorsed  notes,  payable  on  demand,  or  by 
other  property  or  stocks,"  etc. 

Section  10  ol  the  same  act  provides  that,  ''It  shall  be  lawful  lor 
5uch  company  to  loan  or  invest  any  part  ol  its  capital  stock,  money,  or 
other  funds,  in  such  way  as  the  directors  shall  deem  best  for  the  safety 
and  interest  of  the  stockholders,  and  to  sell,  transfer,  and  dispose  of 
anv  interest  which  the  company  may  have  acquired  by  any  such  loan 
or  investment." 

In  1869,  6t)  O.  L.  325,  prior  to  the  action  ot  the  auditor  complained 
of,  another  act  was  passed  in  relation  to  joint  stock  insurance  companies, 
Sec.  14  of  which  is  as  follows: 

* 'Section  39.  Any  company  heretofore  organized  under  any  law  of 
this  state  )or  any  ol  the  purposes  mentioned  in  this  act,  which  has 
taken  notes  or  obligations  of  its  stockholders  for  any  portion  or  portions 
of  the  amount  subscribed  by  them  to  its  capital  stock,  shall,  *  * 
within  five  years  from  the  first  day  of  July,  A.  D.  1869,  increase  its 
capital  stock  to  at  least  one  hundred  thousand  dollars,  paid  up  and 
invested  in  the  manner  required  by  section  6  of  this  act,"  etc.  It  also 
requires  iifty  per  cent,  ol  all  dividends  to  be  retained  and  applied  to 
unpaid  stock  notes  hntil  such  notes  shall  be  iully  paid.  Such  invest- 
ments are  required  to  be  in  stocks  of  the  United  States  or  state  oi  Ohio, 
producing  six  per  cent,  per  annum;  or  in  bonds  and  mortgages  on 
improved  unincumbered  real  estate  in  the  state  of  Ohio,  worth  fifty  per- 
cent, more  than  the  amount  loaned  thereon. 

Our  laws  of  taxation  applicable  to  the  ca^  are  substantially  as 
follows:  Constitution,  Art.  12,  Sec.  2.  *'Laws  shall  be  passed,  taxing 
by  a  uniform  rule,  all  moneys,  credits,  investments  in  bonds,  stocks, 
joint  stock  companies,  or  otherwise,''  etc. 

The  term  "credits'*  was  incorporated  into  the  constitution  with 
the  meaning  which  prior  laws  of  the  state  had  given  it. 

**The  term  'credits'  *  *  *  shall  be  held  to  mean  and  include 
every  claim  or  demand  lor  money,  labor,  or  other  valuable  thing  due  or 
to  become  due,''  etc.  Tax  law  ol  1846.  44  O.  L.  85;  and  see  2  S.  &  C. 
1439.  1440,  Sec.  5i  [Sec.  2730,  Rev.  Stat.]. 

Sectioti  1(5  ot  the  tax  law  of  1859,  2  S.  &  C.  144t)  [see  Sec.  2744, 
Rev.  Slat],  provides  that,  **The  president,  secretary,  or  principal 
accounting  officer  ot    *    *    *    or  other  [every]  joint   stock   company, 

*  *    *     for  whatever    purpose    they    [it]   may     have     been    created 

*  *  *  shall  list  lor  taxation,  *  *  *  all  the  *  *  *  moneys 
and  credits  of  such  company  or  corporation,  within  the  state,  at  the 
actual  value  in  money,"  etc.  Also,  [62  O.  L.  105]  S.  &  S.  756  [see 
Sees.  2734.5.  Rev.  Stat.]. 

Section  2  of  the  act  just  referred  to,  permits  individuals  to  deduct 
certain  classes  of  their  debts  irom  their  credits,  and  to  return  only  the 
excess  ol  the  credits  for  taxation;  but  that  section  enacts,  that,  *'But  in 
making  up  the  sum  of  such  debts  owing,  there  shall   be  taken   into 
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account  no  obligation  to  any  mutual  insurance  company,  nor  any  unpaid 
subscription  to  the  capital  sto2ic  oi  any  joint  siock  company,  M^  i  ^ 
nor  any  acknowledgment  of  any  indebtedness  unless  founded  on  some 
consideration  actually  received  and  believed  at  the  time  of  making  such 
acknowledgment  to  be  a  full  consideration  theretor,"  etc. 

And  Sec.  10  ot  the  same  act,  2  8.  &  C.  1444,  provides:  "No  per* 
son,  company,  or  corporation  shall  be  entitled  to  any  deduction,  on 
account  ot  any  bond,  note,  or  obligation  ot  any  kind,  given  to  any 
mutual  insurance  company;  ^  ^  ^  nor  on  account  of  any  unpaid 
subscription  to,  or  installment  payable  on,  the  capital  stock  ot  any  com- 
pany, whether  incorporated  or  unincorporated.'' 

And  Sec.  6  of  me  same  act,  p.  1442,  S.  &  S.  758  [see  Sees.  2736-7» 
Rev.  Stat.],  requires  every  person  to  list  lor  taxation  all  his  ^^investments 
in  stocks  and  joint  stock  companies." 

The  constitution  also  gives  the  legislature  power  to  alter  or  repeal 
laws  under  which  corporations  may  be  tormed.  Art.  13,  Sec.  2.  So 
no  part  ot  the  charter  ot  a  corporation  formed  under  our  state  constitu- 
tion can  amount  to  a  contract,  except  to  be  a  contract,  one  of  the  terms 
of  which  is,  that  it  may  be  altered  at  the  pleasure  of  the  state.  The  con- 
stitution of  the  United  States  torbids  the  passage  of  any  law,  by  a  state^ 
impairing  the  obligation  of  contracts.     Art.  1,  Sec.  10. 

And  Art.  2,  iSec.  28,  of  our  stale  C3ustitution  provides,  that  "'the 
general  assembly  shall  have  no  power  to  pass  retroactive  laws."  But 
by  the  decision  of  the  Supreme  Court,  in  Rairden  v.  Holden,  15  Ohio  St. 
207,  210,  no  statute  is  retroactive  or  retrospective,  within  this  clause  of 
the  constitution,  which  does  not  take  away  or  impair  vested  rights 
acquired  under  existing  laws,  or  create  a  new  obligation,  impose  a  new 
duty,  or  attach  a  new  disability,  in  respect  to  transactions  or  consider- 
ations already  past. 

It  is  claimed  by  the  auditor,  acting  in  pursuance  ot  instructions 
from  the  auditor  of  state,  that  these  notes,  given  lor  subscriptions  made 
to  the  capital  stock  of  this  joint  stock  insurance  company  are  * 'credits," 
within  the  meaning  of  the  constitution  and  tax  laws,  and,  theretore, 
taxable.  The  company  insists  that  they  are  not  * 'credits/' but  mere 
unpaid  subscriptions  for  stock,  that  may  or  may  not  be  required  to  be 
paid;  that  the  company  has  the  option  to  require  or  not  require  their 
payment,  and,  until  it  actually  requires  payment,  they  are  mere  possiMe 
* 'credits,*'  not  absolute  **credits;"  that  they  are  no  more  credits  of  the 
company  than  the  liability  of  the  stockholders  to  its  creditors,  in  case 
of  its  insolvency,  to  an  amount  equal  to  their  stock,  which,  as  it  can  not 
be  presumed  that  the  company  will  l:)ecome  insolvent,  is  a  mere  con- 
tingent or  possible  liability  on  their  part;  and,  as  a  credit,  a  mere  con- 
tingency or  possibility  belonging  to  the  creditors  oi  the  company  only. 

In  reply  to  this,  the  auditor  maintains  that  the  act  of  incorporation 
requires  the  capital  stock  ot  all  such  companies  to  be  at  least  11000,000 — 
one-fifth,  or  $20,000,  to  be  paid  at  the  time  of  subscribing  the  stock; 
and,  hence,  that  if  the  four-tiiths  may  lawfully  never  be  required  to  be 
paid,  it  will  be  equivalent  to  requiring  such  corporations  to  have  no 
more  than  $20,000  capital,  and  thus  render  the  statute  fixing  the  mini- 
mum amount  of  capital  nugatory.  In  behalf  ot  the  company  it  is  also 
insisted,  that  in  this  joint  stock  company,  as  in  all  similar  comp^anies, 
the  stockholder's  note  really  represents  a  contingent  debt  due  to  himself; 
and  that  until  losses  occur,  over  and  atx)ve  the  capital  paid  in,  which 
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must  be  paid  out  of  the  notes,  no  debt  arises;  and  this  position  is  doubt* 
less  correct  in  the  case  of  a  mutual  company  or  a  mere  partnership. 

To  this  it  is  replie.l,  that  the  company  is  a  corporation,  a  person  by 
legal  creation,  distinct  in  law  from  all  the  persons  composing  such  cor- 
poration— that  is,  owing  its  stock;  and  which  is  entitled  to  retain  and 
control  all  its  capital  and  eltects,  as  against  every  stockholder.  They 
can  only  get  into  their  individual  possession  their  respective  interest  in 
the  corporation  upon  its  winding  up  and  ceasing  to  exist  as  a  corpora- 
tion. 

Now,  we  think  it  beyond  dispute  that  such  companies  are  corporate 
persons^  and  legally  distinct  from  all  the  stockholders  who  own  and  con- 
trol them.  *'We  are  not  to  assume  that  this  corporation  was  created  for 
the  mere  benefit  of  the  stockholders.  The  general  assembly  must  be 
supposed  to  have  had  a  view  to  the  public  good,  when  they  authorized 
the  company  to  make  contracts  of  indemnity  against  the  calamities  of 
fire.*'     Straus  v.  Insurance  Co.,  6  Ohio  St.  59.  65. 

In  this  respect  we  see  na difference  between  this  and  any  other  cor- 
poration. It  differs  from  a  mutual  company  or  a  partnership.  When 
any  corporation  ceases  to  exist,  its  eflects  go  to  the  stockholders  in  pro- 
portion to  their  respective  interests.  Whether  many  or  tew  persons  own 
the  stock  of  a  corporation  does  not  aflect  its  essential  character. 

It  is  said  in  argument,  by  the  complainant's  counsel,  that  the  practice 
of  the  state  authorities,  from  1856,  ^hen  the  act  was  passed,  up  to  about 
the  time  of  the  bringing  of  this  suit,  July  5,  1870,  was  to  treat  such 
notes,  not  as  credits,  but  as  mere  possibilities;  and  it  is  argued,  Irom 
thence,  that  the  presumption  now  to  treat  them  as  absolute  credits  is 
erroneous. 

It  the  question  stood  alone  upon  the  act  of  April  11,  1856,  the 
question  would  be  very  difficult  to  decide,  and  the  uniform  practice  ot 
the  state  under  the  statute  might  be  entitled  to  great  weight  in  consid- 
ering its  proper  construction.  B.ut  as  we  have  seen  in  1869,  66  O.  L. 
325,  an  act  was  passed,  requiring  all  such  companies  heretofore  organ- 
ized to  retain  filty  per  cent,  ol  all  dividends  to  be  applied  to  such  notes 
until  they  should  be  lully  paid,  and  to  collect  and  invest  the  proceeds  ot 
such  notes,  as  required  by  Sec.  6  ol  the  act,  within  five  years  from  July 
1,  1869,  under  penalty  of  forfeiture  ot  charter.  The  note  itselt  gives 
the  company  the  right  and  option  to  collect  it  at  any  time.  This  stat- 
ute fixes  the  limits  of,  and  directs  and  controls  that  discretion  previously 
vested  by  law,  and  by  the  contract  ot  the  maker  ol  the  note,  in  such 
corporation.  It  is  true  the  quantum  of  a  corporation's  contract  rights 
with  individuals  can  not  be  increased  by  subsequent  legislation,  but  it 
a  debtor  to  the  corporation  be  already  liable  to  pay  whenever,  and  as 
called  upon  by  the  corporation,  the  legislature  can,  by  law,  direct  when 
and  how  the  corporation  shall  exercise  the  discretion  and  power  given 
it  under  such  contract. 

As  Sec.  4  of  the  act  of  1856  requires  the  minimum  capital  of  such 
companies  to  be  $100,000 — $20,000  to  be  paid  at  once— and  as  the  sub- 
scribers for  the  stock  give  to  the  corporation,  by  their  notes  for  the  unpaid 
balance,  the  absolute  right  to  collect  all  of  the  amount,  it  seems  to  be  a 
clear  and  proper  exercise  of  power,  on  the  part  of  the  legislature,  when 
it  is  discovered  that  the  corporation  has  failed  to  exercise  its  discretion 
properly,  considering  the  duty  it  owes  to  the  public,  and  the  dangers 
likely   to  ensue  from  such  financial   weakness,  and   virtually  fixes   its 


880  OHIO  DECISIONS. 


Superior  Court  of  dncinnati. 


minimum  capital  at  $20«000,  instead  $100,000  acting  on  '^mutuar'  rather 
than  joint  stock  principles,  to  interpose  and  compel  the  collection  ol 
such  notes,  and  the  proper  investment  oi  their  proceeds.  But  it  is  still 
claimed  that  no  part  ot  such  note  becomes  an  actual  debt  until  a  call 
has,  in  fact,  been  made  by  the  company  for  the  payment  ol  all  or  part  of 
it.  That  would,  it  is  true,  fix  definitely  when  such  debt  would  become 
due,  and  would  aid  in  ascertaining  its  value.  But  this  law  fixes  with 
certainty  that  all  sutth  notes  must  be  paid  in  five  years  from  July  1,  1869, 
in  any  event  making  them  debts  certain.  There  is  no  escape  but  tot  the 
company  to  wind  up  its  business  and  cease  to  be  a  corporation,  in  which 
event  it  would  need  no  part  of  the  money.  It  this  be  contemplated,  the 
company  must  aver  the  fact.     This  plaintift  makes  no  such  claim. 

Under  this  act  of  1869,  then,  we  think  such  notes  are  absolute 
debts,  payable  to  the  corporation  by  the  makers  and  indorsers,  and  are 
absolute ''credits*'  belonging  to  it,  and  taxable  as  such  at  their  true 
value  in  money,  which  may  be  very  different  Irom  the  amounts  named 
in  them. 

It  sued  on  one  of  these  notes  by  the  corporation  the  maker  could 
not  defend  on  the  ground  that,  but  for  the  act  of  1869,  he  would  never 
have  been  called  on  by  the  company  to  pay  any  part  ot  it,  ior  he  abso- 
lutely promised  to  pay  all  or  any  part  oi  it  whenever  called  upon,  and 
the  company  calls,  because  required  by  law  to  do  so,  in  its  exercise  of 
a  proper  supervisory  power  over  such  corporations.  Oneot  its  liabilities 
is  to  obtain  a  certain  amount  of  certain  stocks  or  real  estate  mortgages 
with  the  proceeds  of  such  notes. 

The  New  Jersey  case,  cited  by  counsel  for  complainant.  State  v. 
Tunis,  3  Zab.  546,  does  not  seem  applicable  to  this  case.  There  "credits*' 
were  not  taxable  at  all. 

In  Ohio,  '^credits"  must  be  taxed.  The  same  remark  that  applies 
to  the  New  Jersey  case  will  apply  to  the  tax  cases.  12  Gill  &  Johns.  117. 

In  the  case  of  Ryland  v.  Delisle,  3  Priv.  Counc.  App.  17,  it  appears 
that  the  act  of  14  and  15  Vict,  a  51,  allowed  any  creditor  of  a  corpora- 
tion, after  the  return  of  execution  unsatisfied,  to  sue  and  recover  from 
any  stockholder  who  hari  not  paid  up  for  his  s*ock  the  amount  unpaid. 
Such  a  subscriber,  the  president  of  the  company,  was  sued  by  such  a 
ceditor.  The  act  also  deemed  debts  equally  hquidated  zs  mutually  can- 
celing each  other.  To  this  suit  the  president  pleaded  that  the  company 
owed  him  more  on  his  salary  than  he  owed  it  upon  his  stock  subscrip- 
tion, and  claimed  a  set-off.  The  privy  council  held  that  the  claims 
were  not  ''equally  liquidated;"  that  the  payment  on  stock  could  not 
fall  due  till  thirty  days  after  call  for  its  payment — not  that  it  was  not 
any  debt  at  all;  and  also  that  if  the  president  had  a  judgment  against 
the  company  ior  his  salary,  he  could  not  set  it  off  in  a  suit  brought 
against  him  to  recover  his  unpaid  stock  subscription. 

We  do  not  see  that  this  case  materially  ai  s  us  in  determining  what 
are  to  be  deemed  ''credits*'  under  oar  constitution  and  tax  laws. 

But  it  is  said  that,  as  the  makers  oi  these  notes  are  not  permitted, 
by  express  provision  of  the  statute,  to  deduct  them  as  debts  from  their 
credits,  it  would  be  double  taxation  to  tax  them  in  the  hands  and  as 
the  property  oi  the  corporation.  We  do  not  see  how  there  can  be  any 
double  taxation.  Where  one  deducts  his  debts  from  his  credits,  only 
the  excess,  not  all  of  his  credits,  are  taxed.  If  none  of  his  debts  are 
•deducted,  then  only  all  his  credits  are  taxed.  He  bears  no  more  taxation 
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than  that  if  allowed  to  deduct  no  debt.  But  it  is  said  that,  while  the 
note  remains  unpaid  and  taxed  in  the  hands  of  the  company,  the  maker 
would  retain  the  money  in  his  pocket,  or  the  property  in  his  possession, 
to  pay  it,  and  be  taxed  on  that.  This  does  not  follow.  Persons  may 
subscribe  for  stock,  pay  one-fifth,  and  give  their  secured  notes  to  the 
company  for  the  residue,  and  not  have  in  their  pockets  any  money,  or 
any  property  in  their  possession  to  pay;  that  they  may  expect  to  realize 
before  being  called  upon  for  payment. 

But  it  is  further  urged  that  this  class  of  debtors  will  not  be  per- 
mitted to  deduct  this  class  or  debts  from  their  credits,  while  all  other 
classes  are  permitted  to  deduct  all  other  classes  ot  debts  Irom  their 
credits,  and  that  thus  the  rule  would  not  be  ''uniform'^  as  required  by 
the  constitution.  Were  this  so,  it  is  an  objection  that  can  only  be  made 
by  some  person  claiming  such  right  of  deduction,  lor  whom  this  corpo- 
ration can  not  volunteer.  We  are  not,  therefore,  called  upon  to  decide 
the  question.  It  may,  however,  be  proper  to  state,  that  the  auditor  of 
state  instructs  the  county  auditor  that  such  notes  are  to  be  deducted  by 
the  makers  Irom  their  credits  when  listing  the  latter  tor  taxation.  He 
argues  that  such  notes  are  mere  unpaid  subscriptions  for  stock  —a  ques- 
tion not  necessary  for  us  to  decide.  It  is  noteworthy,  in  this  connec- 
tion, to  observe,  however,  that  in  the  case  of  the  Exchange  Bank  v. 
Hines,  3  Ohio  St.  1,  and  in  Latimer  v.  Morgan,  6  Ohio  St,  279,  our 
Supreme  Court  have  decided  that  a  tax  law  allowing  any  deduction  of 
debts  from  credits  is  unconstitutional.  But  such  section  of  the  statute 
was  held  not  to  invalidate  the  residue  of  the  act  in  which  it  was  con- 
tained, and  these  decisions  have  never  been  reversed.  Section  2  ot  the 
tax  law  of  1859,  allowing  such  deductions,  is  clearly  within  the 
prohibition  settled  by  these  decisions;  but  it  is  a  matter  of  history  that 
after  the  enactment  of  that  law,  the  then  auditor  of  state  followed  it, 
and  it  has  ever  since  been  acted  upon  in  this  state,  no  taxpayers  seem- 
ing to  desire  to  apply  to  the  courts  to  compel  the  tax  officers  to  lay 
upon  them  heavier  burdens  than  they  already  bear.  Besides,  there  is 
a  general  conviction  derived  from  the  constitutional  debates,  that  our 
constitution  does  not  properly  express  what  its  framers  intended  on 
the  subject  oi  deducting  debts  from  credits.  But  we  express  no  opinion 
upcm  the  constitutionality  of  Sec.  2  of  the  tax  law  of  1859.  We 
merely  reler  to  the  decisions  of  the  Supreme  Court,  subsequent  legisla- 
tion, and  the  practice  of  the  state  to  illustrate  this  case.  It  is  also  said 
that  mere  obligations  to  pay  are  not  property — they  are  nothing;  that 
when  made  there  is  no  more  property  in  existence  than  before.  Debt 
is  a  mere  anticipation  of  the  resources  of  the  future  by  somebody,  but 
when  the  future,  out  of  its  net  products,  can  pay,  and  be  compelled  to 
pay  it,  it  has  a  present  worth  and  value. 

At  all  events,  the  money  value  of  credits  is  fully  recognized  in  our 
constitution,  and  in  the  case  cited  from  Exchange  Bank  v.  Hines,  supra. 

The  injunction  will  be  dissolved  and  the  action  dismissed,  unless 
the  plaintiff  shall  claim,  by  amending  its  petition,  that  it  desires  to  wind 
up  its  business,  and  in  puisuance  thereof,  does  not  intend  to,  and  will 
not,  enforce  the  collection  of  these  notes. 
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«  c^  o.  BAILEES— LOSS— LIABILITY. 

[General  Term,  April,  1872.] 

T.  AND  J.  W.  Gaff  v.  John  0'N«il. 

O'Neil  sold  to  Gaff  a  barge  load  of  coal,  to  be  delivered  at  Lawrencebur^^,  and,  by 
the  custom  of  the  trade,  the  purchaser  was  bound  to  hold  and  take  care  of  the 
barge  until  called  for  by  the  owner.  The  barge  was  taken  away  by  a  third 
party,  without  .opposition  by  the  persons  placed  in  charge,  and  was  lost :  Held^ 
that  Gaff  was  a  bailee  for  hire,  and  liable  for  the  loss  of  the  barge. 

Brower,  lor  plaintitt  in  error. 

Lincoln,  Smith,  Warnock  &  Stephens,  for  defendant  in  error. 

Hagans,  J. 

;^  The  defendant  in  error  sold  the  plaintiff  in  error  a  barge  load  ot 
coal,  to  be  delivered  in  his  own  barge  at  Lawrenceburg,  Indiana,  and  it 
was  alleged  the  vendees  were  to  take  care  oi^and  hold  the  barge  atter 
they  should  unload  it,  until  called  for  by  the  tow-boat  ''Dick  Fulton.'* 
The  coal  was  delivered;  the  barge  was  unloaded  and  lelt  in  charge  of 
the  persons  who  had  unloaded  it.  While  holding  it  at  the  wharf  at 
Lawrenceburg,  a  tow-boat,  not  the  **Dick  Fulton,"  came  and  took  the 
barge  without  objection.  O'Neil  brought  suit  lor  the  value  of  the 
barge,  as  it  had  never  been  returned  or  come  to  his  possession  or  knowl- 
edge. Thete  was  some  testimony  going  to  show  that  the  custom  in  the 
coal  trade,  as  to  taking  care  of  unloaded  barges  by  the  vendees,  was  the 
same  as  the  contract  stated.  A  number  of  issues  in  the  testimony, 
reaching  through  the  whole  case,  was  made,  and  the  statement  ot  the 
witnesses  were  very  contradictory.  We  have  not  stated  these  issues,  as 
we  deem  it  unnecessary  to  the  disposition  of  the  case. 

The  counsel  of  the  plaintiffs  in  er^or  asked  the  judge  at  special  term 
to  charge  the  jury  that  if  they  should  find  "the  plaintifi  sold  the 
defendants  a  barge  load  of  coal,  to  be  by  him  delivered  to  them  at  Law- 
renceburg, the  barge  to  remain  there  until  called  lor  by  plaintifl,  the 
delendants  were  mere  depositaries  ot  the  barge,  and  only  bound  to  slight 
diligence,  and  not  liable  except  for  gross  negligence,"  which  charge  the 
court  relused,  but  gave  it  with  this  addition:  '"That  if  the  jury  find 
that  it  was  the  custom  of  the  coal  trade  for  the  purchaser  of  a  barge 
load  oi  coal  to  take  care  of  the  barge  alter  unloading  the  c  ^al,  until 
called  for  by  the  seller,  and  was  paid  for  so  doing  in  and  by  the  con- 
tract of  purchase  and  sale  of  the  coal,  the  defendants  were  bonnd  as 
bailees  for  hire  and  for  ordinary  care."  To  refusing  the  charge  as 
asked,  and  giving  it  as  qualified,  the  plaintiffs  in  error  excepted.  The 
court  also  charged  the  jury  that  it  they  found  such  a  custom,  the  plain- 
tills  in  error  were  bound  to  ordinary  care;  and  if  the  barge  was  taken 
away  by  third  parties,  without  the  default  and  negligence  of  the  plain- 
tiffs in  error,  the  finding  should  be  in  their  favor.  To  this  charge  the 
plaintiffs  in  error  excepted. 

The  jury  found  all  the  issues  of  fact  for  the  defendant  in  error, 
and  rendered  a  verdict  in  his  favor  for  81,000,  as  the  value  of  the  barge. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  judgment 
entered  on  the  verdict. 
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We  are  not  disposed  to  interfere  with  the  findings  ot  fact  by  the 
jury  if  the  charge  of  the  court  was  right,  and  to  this  we  now  direct 
attention. 

The  whole  charge  of  the  court  is  not  set  out,  but  we  are  to  presume 
that  he  charged  correctly  in  all  other  respects.  These  special  charges, 
in  respect  to  the  matters  contained  in  them,  are  the  subjects  of  consid- 
eration. It  may  be  the  jury  found  the  liability  of  the  bailees  of  the 
barge  on  the  special  contract  alleged — that  they  would  take  care  of  it. 
Or  they  may  have  found  them  liable  on  the  proof  of  custom — that  the 
vendees  of  the  coal  would  take  care  of  the  barge  after  it  was  unloaded. 
We  see  no  substantial  difference  m  the  question  raised,  viz:  whether 
the  plaintiffs  in  error  were  bailees  lor  hire  ?  Did,  then,  the  mere  fact  ot 
the  agreement  for  delivery  of  the  coal  in  the  sellers'  own  barge,  at  Law- 
renceburg,  make  the  plaintifls  in  error  bailees  for  hire  ?  Were  they, 
by  such  a  contract  of  sale  as  here  proved,  to  get  pay  for  taking  care  of 
the  barge?  This  was  a  question  of  fact  for  the  jury,  and  they  have  found 
it  properly  for  the  seller.  We  do  not  see  how  the  jury  could  be  misled  by 
the  charge.  The  taking  care  of  the  barge  by  the  purchaser^  necessarily 
affected  the  terms  of  the  sale  and  entered  into  its  consideration.  If  this 
be  so,  it  is  perfectly  clear  that  the  plaintiffs  in  error  were  bailees  for 
hire,  and  bound  to  the  exercise  of  ordinary  care,  and  liable  for  the 
default  and  negligence  of  their  servants,  though  the  bailment  was, 
under  the  whole  contract*  for  the  joint  benefit.  Story  Bail.,  Sec.  400, 
and  Jackson  v.  Robinson,  57  Ky.  (18  Mon.  B. )  1,  7;  not  tor  gross 
negligence  only,  as  in  the  case  ot  a  mere  depositary.  Lockwood  v. 
Bull,  1  Cow.  321,  331;  Edson  v.  Weston,  7  Cow.  278,  280. 

But  it  is  said,  here  was  only  slight  negligence,  if  any  negligence 
at  all,  and,  therefore,  the  motion  lor  a  new  trial  ought  to  be  granted. 
The  jury  has  passed  upon  this  issue  under  the  charge  of  the  court;  but 
it  may  be  well  to  look  at  this  question  in  the  light  ot  some  of  the 
authorities. 

There  was  no  delivery  of  the  barge  by  the  bailee,  either  by  design 
or  mistake,  as  in  Lichtenhein  v.  Railroad  Co.,  65  Mass.  (11  Cush.)  70, 
72,  in  which  the  defense  of  due  care  was  held  to  be  unavailing.  The  man 
in  charge  of  the  barge  when  the  tow-boat  took  it,  asked  no  questions 
nor  interposed  objection,  and  simply  states  that  a  tow-boat,  the  name  of 
which  he  can  not  recollect,  took  the  barge  away;  and  he  considered  he 
was  clear  of  her,  and  that  he  did  not  care  for  whom  the  tow-boat  took 
her  away,  so  that  she  was  taken  away  by  a  tow-boat.  No  force  was 
used  by  the  tow-boat,  and  no  remonstrance  or  inquiry  for  authority  or 
eflort  to  prevent  the  barge  from  being  taken,  that  is  very  satisfactory, 
made  by  the  man  in  charge  ot  the  barge;  and  he  gave  no  express  assent. 
There  was  a  simple  statement  by  those  in  charge  of  the  tow-boat,  that 
they  were  going  to  take  the  barge.  It  seems  to  us  that  even  if  the  plain- 
tiffs in  error  were  mere  depositaries,  they  ought  to  be  held,  under  the 
admitted  facts  as  stated,  as  guilty  of  such  a  degree  of  negligence  as 
would  justify  the  verdict  and  judgment.  If  there  had  been,  under  the 
circumstances,  a  misdelivery,  the  parties  would  be  liable.  Nelson  v. 
King,  25  Tex.  665;  James  v.  Greenwood,  20  La.  An.  299.  But  there 
is  not  even  that  here  to  excuse  the  plaintiffs  in  error,  but  a  loss  of  the 
property,  with  substantially  the  consent  of  their  agent. 

Judgment  affirmed. 
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«  <jS.o.  SET-OFFS— COSTS— JUDGMENT. 

[General  Term,  April,  1872.] 

Cathbrinb  Eichbnlaub,  Exrx.,  V.  Jacob  Gardner. 

Where  a  set-off  alleged  in  an  answer  to  a  petition  on  a  promissory  note  is  denied 
by  the  plaintiff,  and  this  denial  compels  the  defendant  to  incur  costs  in  pro- 
curing evidence  to  establish  his  claim  :  Held^  that  the  costs  incurred  by  the 
defeudantare  properly  chargeable  to  the  plaintiff,  though  he  obtain  judgment 
on  the  promissory  note. 

Forrest  &  Lindemann,  ior  plaintifi. 
A.  J.  Pruden.  lor  defendant. 

0*CONNOR.  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  rendered  at 
special  term. 

The  action  was  upon  a  promissory  note.  The  defendant  tiled  a 
general  denial  and  also  a  set-otl.  The  plaiutiti  replied,  denying  the 
set-off.  By  reason  ol  this  denial  of  plaintiff,  the  defendant  was  obliged 
to  subpoena  a  large  number  of  witnesses.  Judgment  was  rendered  for  the 
plaintiff  on  the  note,  and  the  set-ofl  of  defendant  in  great  part  allowed. 
Considering  that  the  defendant  was  compelled,  in  consequence  of  the 
denial  of  the  plaintiff  ol  a  just  set-off,  of  which  the  plaintiff  had  notice, 
to  subpoena  a  large  number  of  witnesses  to  prove  said  set-oil,  the  court, 
in  rendering  judgment  for  plaintifi,  made  it  a  part  of  the  judgment  that 
the  plaiutiti  should  pay  the  costs  of  the  defendant's  witnesses  as  to  the 
set-off.  To  this  the  plaintiff  excepted,  and  the  only  quest ioa  before 
us  is.  whether  the  court  had  the  authority  to  render  such  judgment 
against  the  prevailing  party  to  pay  the  costs  of  the  witnesses  of  the 
losing  party. 

The  petition  in  error  is  a  singular  one.  It  states  that  judgment 
was  rendered  in  the  case  for  the  defendant,  when  it  should  have  been  for 
the  plaintiff.  The  fact  is  that  judgment  was  rendered  for  the  plaintiff, 
on  her  claim,  and  for  the  defendant  on  his  set-ofl ;  and  the  court  gave 
judgmett  for  costs  against  the  plaintitl  on  that  part  of  the  case  where 
the  plaintiff  was  the  losing  party  and  the  defendant  the  prevailing  party. 

The  only  sections  in  the  code  applicable  to  the  question  are  found 
on  pages  1117  and  1118,  Sees.  551,  563,  and  554  [Sees.  6348,  6360,  5351. 
Rev.  Stat.]. 

Section  551  provides:  Where  it  is  not  otherwise  provided  by  this 
and  other  statutes,  costs  shall  be  allowed,  of  course,  to  the  plaintifi 
upon  a  judgment  in  his  favor,  in  actions  for  the  recovery  of  money  only, 
or  lor  the  recovery  of  specific  real  or  personal  property. 

Section  553.  Costs  shall  be  allowed,  ot  course,  to  any  defendant 
upon  a  judgment  in  his  favor  in  actions  mentioned  in  the  last  two 
sections. 

Section  554.  In  other  actions  the  court  may  award  and  tax  costs, 
and  apportion  the  same  between  the  parties  on  the  same  or  adverse 
sides,  as  in  its  discretion  it  may  think  right  and  equitable. 

Now,  so  far  as  the  set-ofl  of  the  defendant  was  a  question  before  the 
court,  the  defendant  was  substantially  a  plaintiff,  and  might  have  been 
he  plaintiff  in  a  separate  action. 
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Section  95  ol  the  code  provides  that,  '*if  the  defendant  omit  to  set 
up  the  counterclaim  or  set-ol!,  hecan  not  recover  costs  against  the 
plaintitt  in  any  subsequent  action  thereon." 

Now,  under  this  section  the  implication  is  absolute,  that  ii  the 
defendant  does  set  up  his  counterclaim  or  set-otf,  and  recovers  thereon, 
he  shall  be  entitled  to  costs,  the  same  as  if  he  had  recovered  as  plaintitl 
in  any  other  action. 

The  defendant  in  this  case  having  recovered  his  set-off,  his  costs  as 
to  such  recovery  were  properly  taxed  to  the  plaintitt. 

Judgment  affirmed. 


COMMON  CARRIERS— BILLS  OF  LADING.  2  o^^.o. 

[General  Term,  April,  1872.] 

*Unitrd  States  Express  Co.  v.  Chari.es  Bachman. 

1.  When  a  clause  in  a  bill  of  lading  exempts  a  common  carrier  of  goods  frpm  liabil- 

ity for  their  loss  beyond  a  certain  fixed  amount,  such  clause  does  not  protect 
the  carrier  against  paying  full  value  if  the  goods  are  lost  by  his  neglect  or 
breach  of  duty.  The  contract  is  one,  at  most,  against  liability,  as  an  insurer, 
for  such  losses  as  may  happen  from  mistake  or  accident ;  and  the  fact  that  less 
is  charged  and  paid  for  carriage,  by  reason  of  the  insertion  of  such  a  clause, 
will  not  change  the  rule. 

2.  Express  companies  using,  for  conducting  their  business,  the  cars  of  a  railroad 

company,  are  common  carriers. 

3.  Where  a  bill  of  exceptions  merely  states  that  there  was  evidence  "  tending  to 

prove  certain  facts,''  the  court  can  not  infer  that  the  evidence  tended  to  prove 
any  other  fact. 

4.  Proof  of  non-delivery  or  loss  \^  prima  facie  evidence  of  negligence  on  the  part  of 

the  common  carrier,  and  it  devolves  on  him  to  prove  that  the  loss  occurred  from 
some  exception  contained  in  the  contract  of  carriage.  Childs  v.  Little  Miami 
Ry.  Co.,  13  Re.  672  (1  C.  S.  C.  480),  explained  and  qualified^ 

E.  A.  Ferguson,  and  Matthews,  Ramsey  &  Matthews,  for  plaintiff 
in  error. 

Von  Seggern  &  Glidden,  and  Cox,  Burnett  &  FoUett,  for  defend- 
ant in  error. 

Yaple,  J. 

This  is  a  petition  in  error  prosecuted  to  reverse  a  judgment  in  lavor 
of  Bachman  for  98,343.63,  rendered  in  special  term.  In  determining  it, 
we  have  not  had  the  assistance  of  an  argument  from  counsel  who  repre- 
sent the  plaintiff  in  error,  the  cause  having  been  submitted  by  them, 
both  parties  desiring  a  decision  of  the  Supreme  Court  upon  the  ques- 
tions involved.  The  plaintiff  in  error,  a  well-known  express  company, 
received,  on  June  8,  1869,  from  J.  S.  Clenneay  &  Co.,  consigned  to  the 
defendant  in  error  in  New  York  city,  state  of  New  York,  one  hundred 
and  twenty-five  barrels  and  thirty-five  halt  barrels  of  whisky,  and  two 
empty  barrels  (the  whisky  being  worth  $3.50  per  gallon)  to  be  carried 
and  delivered  to  Bachman,  at  New  York. 

*  Affirmed,  28  Ohio  St.  144. 

Followed  on  the  point  that  where  a  bill  of  exceptions  merely  states  that  there 
was  evidence  **  tending  to  prove  certain  facts,"  the  court  cannot  infer  that  the  evi- 
dence tended  to  prove  any  other  fact. 
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The  bill  ol   lading,  delivered  to  the  consignor  and  agent  of  Bach- 
man,  was  as  follows: 

•*  Cincinnati,  June  8,  1869. 
Received  from  J.  S.  Clenneay  &  Co.,  the  following  packages,  con- 
tents unknown  (in  apparent  good  order),  viz: 

**  Weight,  subject  to  correction. 

''lit)  brls.  whisky 41,7t50 

35  hit.  ** 7.000 

9  brls.  '* 3,060 

2  emptv  brls.  

51,820 
''Subject  to  $20  Clause.     Pier  18. 

**The  said  Great  Western  Dispatch    *    *    *    shall  not  be  liable 
*    *    *     for  loss  or  damage  by     *    *    *    fire^  etc. 


'* Fourth  Ci,ass.     (Freight.) 

''Alcohol,  high-wiaes,  domestic  liquors,  pure  spirits,  and  whisky  at 
owner's  risk  of  leakage,  or  at  an  agreed  valuation  not  exceeding  $20 
per  barrel." 

For  the  non-delivery  of  fifty  barrels  of  this  whisky,  the  full  value 
of  which  was  recovered  for  in  the  court  below,  Bachman  brought  suit 
against  the  United  States  Express  Company,  alleging  that  ''the 
defendant  so  carelessly  and  negligently  conducted  itself  in  the  premises, 
that,  by  Its  default  and  negligence,''  the  same  were  wholly  lost. 

The  pleadings  admit,  and  the  case  shows,  that  this  whisky  was 
consumed  by  fire^  on  the  cars  of  the  Erie  railroad,  while  in  transit.  So, 
by  the  very  terms  of  the  bill  of  lading,  exempting  it  from  loss 
occasioned  by  fire,  the  express  company  is  not  liable  unless  such  loss 
occurred  by  reason  of  its  neglect  or  breach  oi  duty  in  the  premises  as  a 
common  carrier ;  and  then  the  question  would  arise,  what  is  the  proper 
measure  of  damages,  in  view  of  the  insertion  of  the  $20  clause,  suppos- 
ing the  plaintiff  to  have  had  knowledge  ot  that  clause  and  to  have 
assented  to  it  ? 

The  bill  of  exceptions  does  not  set  forth  the  evidence  adduced  on 
the  trial.  It  merely  shows  that  the  plaintiff  offered  evidence  ''tending^' 
to  prove  the  loss  by  fire,  and  that  the  same  occurred  from  neglect  on  the 
part  ol  the  defendant. 

The  defendant,  after  offering  evidence  tending  to  rebut  the  plain- 
tiff's case,  offered  evidence  tending,  among  other  things,  to  prove  that 
this  whisky  was  shipped  at  a  lower  rate  lor  carriage,  by  reason  of  being 
classed  as  tourth-class  freight,  subject  to  the  $20  clause,  than  it  would 
otherwise  have  been;  chat  the  custom,  in  this  respect,  was  well  known 
to  this  class  ot  shippers,  in  Cincinnati  aod  New  York;  and  that  the 
plaintiff's  agent,  who  shipped  the  whisky,  knew  of  said  clause  and  its 
meaning  when  the  whisky  was  shipped  and  when  the  bill  of  lading  was 
given  and  received.  But  the  bill  of  exceptions  does  not  state  that  there 
was  evidence  tending  to  prove  that  such  agent  assented  to  such  clause; 
and  if  there  was  any  such  assent^  then  it  is  found  in  that  part  ot  the  bill 
of  lading  describing  the  goods  "subject  to  the  $20  clause,"  and  which, 
it  part  ol  the  very  contract  of  shipment,  would  be  conclusive  ol  such 
assent. 
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At  the  trial  the  court,  among  other  things,  charged  the  jury  as 
follows: 

"Gentlemen:  //  has  already  been  stated  to  you^  that  the  alleged 
restriction  oi  liability  o(  the  defendant,  in  case  of  a  loss  of  the  property 
shipped,  contained  in  the  bill  of  lading,  by  the  insertion  of  the  words, 
^Subject  to  the  920  clause,'  is  void.  Without  stating  all  the  arguments 
for  this  conclusion,  I  may  say  that  this  company  can  not  stipulate 
against  its  own  negligence.  Such  a  stipulation  would  be  contrary  to 
public  policy;  but,  in  all  other  respects ^  a  common  carrier  may  limit  his 
liability^  in  case  of  loss^  by  special  contract. 

"If  the  defendant  lost  this  whisky  by  its  own  negligence,  it  can 
not  restrict  its  liability  to  $20  per  barrel,  if,  as  may  be  admitted,  it  was 
advised  of  the  nature  and  value  of  the  article  to  be  transported,  and  if 
this  whisky  was,  in  fact,  worth  more  than  $20  per  barrel  at  the  time. 

"On  the  other  hand,  it  follows,  *tbat  if  the  whisky  was  destroyed 
(by  fire)  without  any  fault  of  the  defendant,'  then  it  is  not  liable  at  all, 
and  your  verdict  must  be  for  the  deiendant.  So,  in  fact  the  principal 
question  for  your  consideration  is:  Was  this  whisky  lost  by  the  negli- 
gence or  omission  of  duty  of  the  defendant  ?  If  it  was,  they  are  liable 
lor  the  whole  value  of  the  shipment  lost.  If  it  was  not,  your  verdict 
must  be  tor  the  deiendant. 

"The  burden  of  proof,  to  establish  the  fact  of  the  exercise  of  due 
care,  is  upon  the  deiendant.  The  mere  non-delivery  of  the  whisky  to 
the  consignee  is  presumptive  evidence  of  loss  by  negligence.  The  law 
exacts  of  the  carrier  a  high  degree  of  care;  yet,  if  you  shall  be  satisfied, 
from  the  preponderance  of  the  evidence,  that  the  defendant  exercised  all 
reasonable  care,  and  that  the  loss  was  occasioned  by  causes  over  which  it 
had  no  control,  and  not  from  its  own  neglect  or  omission  of  duty,  your 
verdict  must  be  for  the  defendant. 

"It  needs  merely  that  I  should  call  your  careful  attention  to  the 
evidence  itself,  and  the  fact  that  you  are  to  be  governed  by  the  prepond- 
erance of  the  evidence  in  this  issue.  Under  this  bill  of  lading  the  defend- 
ant is  not  an  insurer  against  tire,  only  in  case  the  property  was  burned 
in  consequence  ot  the  defendant's  negligence.  The  restriction  in  the 
bill  of  lading,  as  to  loss  by  fire,  is  merely  a  means  of  protection  to  the 
defendant  against  mere  accidents,  for  which  he  would  be  liable  at  com- 
mon law."  etc. 

To  all  and  every  part  oi  this  charge  the  defendant  excepted. 

Before  specifically  considering  the  charge,  it  may  be  well  to  state 
a  few  general  rules  of  law,  which  we  take  to  be  well  settled,  and  which 
we  think  have  a  direct  bearing  on  the  case. 

Express  companies,  engaged  in  such  a  business  as  this  one  was  at 
the  time  the  loss  occurred,  are  common  carriers.  1  Red.  Car.,  Sec.  47, 
and  cases  there  cited. 

Common  carriers  cannot,  by  express  notices  brought  home  to 
shippers,  or  even  by  express  contract,  exonerate  themselves  from 
liability  for  negligence  or  omission  of  duty.  Jones  v.  Voorhees,  10  Ohio 
145;  Graham  v.  Davis,  4  Ohio  St.  362;  Welsh  v.  Railroad  Co.,  10  Ohio 
St.  t)5. 

A  common  carrier  may  also,  by  special  contract,  or  by  notice 
brought  home  to  the  shipper  or  his  agent,  and  assented  to  by  the  latter, 
which  makes  a  contract,  restrict  his  liability  so  far  as  he  is  an  insurer 
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against  losses  by  mistake  or  accident.     Davidson  v.  Graham,  2  Ohio  St. 
131. 

But  this  restriction  is  limited  solely  to  such  losses  as  may  occur  by 
accident  or  mistake.  If  a  loss  occurs  from  the  carelessness,  neglect, 
or  omission  of  duty  on  the  part  of  the  carrier,  the  case  is  not  within 
the  purview  of  the  restriction,  and  a  recovery  can  be  had  on  account  of 
such  negligence,  the  same  as  if  no  such  term  were  contained  in  the  bill 
of  lading.  Cincinnati,  II.  &  D.  &  D.  M.  Rd.  Co.  v.  Pontius.  19  Ohio 
St.  221,  235.  And  mere  notices  of  restrictions  upon  the  common  carrier's 
liability  have  not  only  to  be  brotight  home  to  shippers'  knowledge,  but 
must,  in  addition,  be  assented  to  by  them. 

The  notice  is  a  restriction  upon  a  legal  liability,  and  if  merely 
known  to  both  shipper  and  carrier,  and  not  expressly  made  a  part  of 
their  contract,  by  the  assent  of  the  former,  it  is  to  be  presumed  that 
the  carrier  waives  the  illegal  pretension.  Red.  Car..  Sees.  140.  141; 
Davidson  v.  Graham,  2  Ohio  St.  131. 

The  bill  of  exceptions  does  not  show  that  any  evidence  was  ofiered 
tending  to  prove  that  the  plaintiff's  agent  assented  to  the  S20  clause, 
and  we  can  not  infer  that  there  was  such  evidence.  We  can,  in  such 
cases,  infer  nothing  beyond  what  the  bill  of  exceptions  expressly  states 
the  evidence  tended  to  prove.  Here  the  rule  is  as  strict  as  that  laid 
down  in  While  v.  Brough,  1  Rolle  286;  ''Home  dit.  Sir  Th.  Holt  hath 
taken  a  cleaver  and  stricken  his  cook  upon  the  head,  so  that  the  one 
side  of  the  head  fell  upon  one  shoulder  and  the  other  upon  the  other 
shoulder,  et  ne  averr  que  le  cook  fuit  mort.  et  pour  ceo  fuit  adjudge 
nemy  bon."  It  did  not  aver  that  the  cook  was  dead,  and  for  that 
reason  held  bad.  The  death  was  left  to  inference,  Irom  the  character 
ot  the  injury  inflicted,  and  such  inference  the  law  would  not  draw.  It 
was  necessary  to  state  the  fact.     Leach  v.  Church,  10  Ohio  St.  148. 

Now,  it  was  admitted  that  this  loss  occurred  irom  iire«  and,  by  the 
very  terms  oi  the  contract,  the  defendant  was  not  to  be  held  liable  for 
loss  by  fire.     Why  could   it  not  be  as  well  claimed  that  this  exempts 
the  defendant  from  liability  at  all,  as  that  it  is  only  liable  on    $20  per 
barrel  by  reason  ol  that  clause?     The  answer  to  both  is  the  same;  if  the 
loss  occurred  from  neglect,  carelessness,  or  violation  of  duty  on  the  part 
of  the  defendant,  neither  term  applies.     There  is  or  could  be  no  valid 
term  of   the  contract,  limiting   defendant's  liability   as  a  mere   insurer 
against  accident  or  unavoidable  loss,  if  the  goods  should  be  lost  by  care- 
lessness.     The  eflect  of  the  charge,  then,  was  merely  this:     **In  view 
ot  the  loss  of  the  whisky  by  fire,  the  S20  clause  is  wholly  immaterial.*' 
If   the  loss  by  fire  was  occasioned  by  the  defendant's  negligence,  or 
violation  of  duty,  the  plaintiff  was  entitled  to  recover  the  full  value  of 
the  property  lost,  but   if  the   fire  was  merely   accidental,  or  the   loss 
thereby  unavoidable,  the  plaintiff  could  not  recover  at  all.     Whether  by 
inserting,  in  writing,  in  the  part  of  the  bill  of  lading,  ''subject  to  the 
$20  clause,"  made  that  clause  part  of  the  very  contract  of  shipment,  or 
left  it  a  mere  notice  to  the  shipper's  agent,  brought  to  his  knowledge, 
but  not  assented  to  by  him,  was,  owing  to  the  lact  that  the  loss  occurred 
by  tire,  entirely  immaterial,  and  for  a  court  to  charge  broadly,  that  it 
was  either  void  or  valid,  would  be  to  charge  on  a  mere  abstract  proposi- 
tioix  of  law,  which,  if  erroneous,  afifords  no  good    ground  lo  reverse  a 
judgment.     Reed  v.  McOrew,  6  Ohio  375-385;  Creed  v.  Bank,  11  Ohio 
489;  Harman    v.  Kelly,   14   Ohio   502-507;  Loudenback   v.    Collins,   4 
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Ohio  St.  251;  Satchell  v.  Dorain,  4  Ohio  St.  542,  and  numerous  other 
cases  itt  Ohio. 

Taking  the  charge  as  a  whole,  in  view  ol  the  nature  of  the  facts  in 
dispute,  we  think  it  was  substantially  correct,  and  could  not  mislead 
the  jury  as  to  any  issue  it  had  to  pass  upon.  The  charge  of  the  court, 
that  upon  proving  the  non-delivery  and  loss  of  the  goods,  by  the  plain- 
tiff, the  burden  of  proof  was  cast  upon  the  defendant  to  show  that  the 
loss  did  not  happen  by  means  of  any  negligence  on  its  part,  we  deem 
correct.     Graham  v.  Davis,  4  Ohio  St.  3t)2,  374. 

The  case  ot  Childs  v.  Railroad  Co.,  decided  by  this  court,  and 
reported  in  13  Re.  672,  1  C.  S.  C.  480,  is»  we  learn,  so  far  as  it  fails  to 
conform  to  the  decision,  Graham  v.  Davis,  supra^  imperfectly  reported. 
The  case  turned  upon  what  evidence  was  sufficient  to  rebut  such  prima 
facie  prool  of  negligence  on  the  part  of  the  carrier,  and  bring  the  loss 
within  the  exception. 

The  fact  that  less  was  charged  and  paid  for  the  transportation  ot 
the  whisky,  by  reason  of  the  insertion  of  the  S20  clause,  is  not,  in  our 
judgment,  material.  As  a  limit  to  the  carrier's  responsibility;  because 
merely  insuring  the  property  against  accident  or  unavoidable  loss,  less 
might  be  charged  tor  the  responsibility  ot  the  carriage.  If  it  were 
intended  as  a  protection  to  the  defendant  for  any  want  ot  due  care  on 
its  part,  the  entire  stipulation  would  be  void  as  against  public  policy. 

The  judgment  will  be  aiffrmed. 


COUNTERCLAIMS— JUDGMENTS.  csxi. 

[General  Term,  April,  1872  ] 

Anthony  Nulskn  v.  August  Wagnbr. 

If,  to  a  plaintiff's  cause  of  action,  the  defendant  plead  a  counterclaim  or  set-off,  and 
the  cause  be  tried  to  the  court  and  submitted  for  decision,  the  defendant  not 
having  asked  to  dismiss  his  counterclaim  or  set-off,  it  is  error  for  the  court, 
sua  sponUy  to  dismiss  such  counterclaim  or  set-off  without  prejudice  to  the 
bringing  of  a  new  action  upon  it ;  and  the  plaintiff  in  such  cause  may  avail  him- 
self of  such  error  upon  petition  in  error.  But  the  action  of  the  court  dismiss- 
ing the  counterclaim  or  set-off,  stated  in  the  answer,  will,  in  no  way,  affect  the 
judgment  rendered  upon  the  causes  of  action  set  forth  in  the  petition,  whether 
they  be  for  the  one  or  the  other  party.  Such  judgment  will  be  affirmed,  and 
the  cause  remanded  only  to  try  the  counterclaim  or  set-off.    * 

Stallo  &  Kittredge,  for  plaintiff. 

Tilden,  Stevenson  &  Goodman,  tor  defendant. 

Yaple,  J. 

This  IS  a  petition  in  error,  brought  by  Nulsen  to  reverse  a  judg- 
ment  of  this  court,  rendered  in  special  term.  Nulsen  sued  Wagner 
upon  two  promissory  notes,  one  for  S592.50,  and  the  other  for  S455.  Judg- 
ment was  rendered  in  his  favor  on  the  last  note  for  9415.50,  and  for  the 
defendant,  Wagner,  upon  the  issue  joined  upon  the  first  note.  In  his 
answer,  Wagner  took  issue  upon  his  indebtedness  upon  both  notes,  and 
also  set  up  a  counterclaim  against  the  plaintiff,  Nulsen,  for  91,875,  for 
which,  with  interest,  he  asked  a  judgment.  Nulsen  replied,  denying 
the  matters  stated  by  way  ol  defense,  and  also  the  counterclaim.  A 
trial  ot  the  whole  case  was  had  to  the  court,  a  jury  having  been  waived. 
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and  was  submitted  to  it  for  decision.     The  delendant,  at  no  stage  of 
the  trial,  asked  to  withdraw  his  counterclaim. 

The  court,  stia  sponte^  when  it  came  to  render  judgment,  dismissed 
the  counterclaim,  without  prejudice  to  the  right  of  the  defendant  to 
bring  an  action  upon  it;  and  such  order  of  dismissal  was  embodied  in 
the  judgment  rendered.  To  this  action  of  the  court  the  plaint  ill,  at  the 
time,  excepted,  took  a  bill  of  exceptions,  and  has  brought  the  cause  here 
upon  error,  alleging  such  dismissal  by  the  court  as  the  ground  of  error. 
The  only  question  presented  lor  our  decision  is:  Had  the  court  the 
power  so  to  dismiss  this  counterclaim  ?  '  On  this  subject,  the  code.  Sea 
119  [Sec,  5089,  Rev.  Stat.],  provides:  **The  court,  atony  time  before 
the  fifial  submission  of  the  cause^  on  motion  ol  the  defendant^  may  allow 
a  counterclaim  or  set-off,  set  up  in  the  answer,  to  be  withdrawn,  and 
the  same  may  become  the  subject  oi  another  action.  On  motion  ol  either 
party,  to  be  made  at  the  time  such  counterclaim  or  set-otl  is  withdrawn, 
an  action  on  the  same  shall  be  docketed  and  proceeded  in,  as  in  like  cases 
after  process  served;  and  the  court  shall  direct  the  time  and  manner  of 
pleading  therein.  If  an  action  be  not  so  docketed,  it  may  afterward  be 
commenced  in  the  ordinary  way.*' 

Prom  this  section  of  the  code,  it  will  be  seen  that  the  court,  sua 
sponie,  at  no  time,  has  the  power  to  dismiss  or  avoid  the  responsibility 
ot  trying  a  counterclaim  or  set-ofi,  properly  pleaded  in  an  action.  It 
can  only  do  so  on  the  motion  ol  the  party  pleading  the  same;  and  he 
must  make  his  motion  before  the  cause  is  submitted  to  the  court  for 
decision.  Such  counterclaim  or  set-ofi  is  a  distinct  action,  prosecuted 
by  a  delendant  against  a  plaintiff,  under  an  authority  given  by  statute, 
and  a  court  can  no  more  dismiss  it,  or  avoid  the  responsibility  oi  trying 
it,  except  on  the  motion  of  the  defendant,  who  has  the  right  to  control 
it,  before  it  is  submitted,  for  decision  upon  its  merits,  to  a  court  or  jury, 
than  the  couit  would  have  to  dismiss  the  plaintiff's  action  under  like 
circumstances  and  upon  like  terms.  If  such  a  power  existed  in  courts, 
a  party  might  be  driven  to  bring  an  indefinite  number  of  actions,  and 
never  be  able  to  get  a  judgment  in  one  of  them,  though  entitled  to 
relief  from  the  first,  the  court  every  time  declining  to  try  the  cause. 
Bach  note  counted  upon  in  the  petition  in  this  case,  is,  and  is  made,,  a 
distinct  cause  of  action.  They  have  no  connection  with,  or  relation 
to  each  other.  They  are  joined  in  the  same  action  to  prevent  a  multi- 
plicity of  suits,  because  the  statute  permits  them  to  be  joined.  The 
counterclaim  is  a  distinct  right  of  action  existing  in  favor  of  the  defend- 
ant against  the  plaintiff,  which,  without  a  statute  authorizing  it,  would 
have  to  be  made  the  subject  ot  a  separate  suit. 

Here,  the  defendant  is  not  complaining  ot  the  action  of  the  court.  If 
well  founded,  it  might  have  been  very  important  to  him  to  have  had 
his  counterclaim  allowed  as  against  the  plaintitl's  claims,  which,  if  in 
judgment,  and  his  not,  would  seriously  prejudice  him.  But  of  this  the 
plaintitl  can  not  complain. 

It  would  seem  to  follow,  then,  that  as  all  these  causes  of  action 
are  separate  and  distinct,  the  judgment  of  the  court  upon  the  plaintiff's 
notes  sued  on,  and  upon  one  of  which  the  finding  and  judgment  was  for 
the  plaintiff,  and  for  the  delendant  upon  the  other,  must  stand.  The 
judgment  upon  them,  so  far  as  the  plaintitl  is  concerned,  is  not  affected 
by  the  action  of  the  court  in  reference  to  the  counterclaim.  '  It  is  just  as 
if  they  had  been  rendered  in  other  suits  than  this  involving  the  counter- 


SUPERIOR  COURT.  891 

Nulsen  v.  Wagner. 


claim.  As  to  sucli  counterclaim  (a  separate  and  distinct  cause  of  action 
alleged  in  lavor  of  the  defendant  against  the  plaintiff)  the  court  erred  as 
the  record  presents  the  case.  It  should  have  been  adjudicated.  A 
defendant  cannot  be  forced  to  try  a  case,  and  then  be  deprived  ot  a 
decision,  and  forced  to  respond  again  and  again.  When  a  trial  is  had, 
he  is  entitled  to  a  linal  judgment.  So  far,  then,  as  the  action  of  the 
court  below  related  to  such  counterclaim,  its  proceedings  will  he  reversed, 
and  the  cause  remanded  for  trial  upon  it.  The  judgment  upon  the  notes 
sued  by  the  plaintiff  will  be  affirmed.  It  is  true  that,  when  remanded, 
the  defendant  may  dismiss  his  counterclaim  without  prejudice  to  another 
action  upon  it,  subject  to  a  question  of  costs  in  such  other  action,  which 
question  is  not  now  before  us  for  decision. 

But  it  is  due  to  the  court  below  to  say  that  Wagner  was  a  partner  in 
a  firm  with  one  Voegler,  and,  while  the  counterclaim  alleges  that  Nulsen 
agreed  to  pay  each  of  the  partners,  individually,  91,875  for  the  admission 
ol  Nulsen's  son,  Clement,  into  the  firm,  it  is  probabl}'  the  lact  that  such 
promise,  if  made,  was  $3,750  to  the  firm;  and  if  so,  such  counterclaim 
was  improper,  different  parties  being  entitled  to  enforce  it.  The  bill  of 
exceptions  is,  however,  silent  as  to  this,  and  we  must  be  governed  by 
the  record. 

Cause  remanded  to  try  counterclaim. 


LEVIES— BANKRUPTCY-COURTS.  « c^^.c. 

[General  Tertny  April,  1872.] 

Fritsch,  Burkhardt  &  Co.  V.  J.  T.  Van  Mittendorpf  et  ai,. 

1 .  If  real  property  be  levied  upon,  or  ordered  to  be  sold  upon  an  order  of  sale 

issued  from  a  state  court,  and  afterwards,  but  before  a  sale,  proceedings  be 
begun  in  the  United  States  district  court  against  the  debtor  to  have  him  de- 
clared a  bankrupt,  and  he  is  duly  declared  a  bankrupt,  and  an  assignee  be 
chosen  and  qualified,  after  the  sale,  but  before  its  confirmation,  the  sale  is 
authorized  and  legal,  and  will  be  confirmed,  and  the  proceeds  distributed  ac* 
cording  to  law,  by  the  state  court,  though  the  assignee  makes  himself  a  party  in 
the  state  court,  and  resists  such  confirmation  and  distribution,  he  showing  no 
special  injury  that  will  result  to  the  bankrupt  estate  thereby. 

2.  Before  the  assignee's  appointment  the  petitioning  creditor  in  bankruptcy  was  a 

permissible  pa  I  ty  in  such  proceedings  to  confirm,  and  on  his  application  was 
properly  made  such  party.  But  his  powers  ceased  when  such  assignee  was  ap- 
pointed, and  the  latter  could  become  the  party  in  his  stead,  and  adopt  his 
answer  and  cross- petition  and  motion  to  set  aside  such  sale. 

3.  State  courts  are  bound  by,  and  will  carry  out  the  bankrupt  law  in  every  case  be- 

fore them  governed  by  its  provisions,  in  the  same  manner  and  to  the  same 
extent  as  a  bankrupt  court  does,  or  as  any  state  statute  would  be  enforced. 

^.  Where  it  does  not  appear  what  evidence  may  have  been  offered  before  judgment 
to  establish  a  valid  mechanic's  lien,  the  court,  on  motion  to  confirm  a  sale  of 
the  land  to  satisfy  the  lien,  will  not  inquire  as  to  the  evidence  upon  which 
the  judgment,  finding  such  lien,  was  rendered. 

Mallon  &  Coffey,  tor  plaintifls. 

Shonter  &  Smith  and  J.  G.  &  H.  Douglass,  for  defendants. 

Yapi^e,  J. 

On  September  30,  1871,  the  plantifis  brought  suit    in  this  court 
against  the  defendant,  Van  Mittendorff,  to  recover  a  judgment  upon  an 
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account  for  work,  labor,  and  materials,  etc.,  furnished,  amounting  to 
81,360.68,  with  interest  from  March  1,  1871.  They  also  claimed  that 
the  same  was  the  subject  ol  a  mechanic's  lieo  on  the  premises  herein- 
after mentioned;  and  that  they  had  duly  periected  such  lien.  They  asked 
for  a  judgment  tor  the  amount  due,  and  also  for  an  order  of  sale  upon 
their  lien  to  satisfy  such  judgment.  They  made  Charles  Folz  and 
Benjamin  Barton  parties  delendant,  who  answered,  setting  up  a  prior 
lien  upon  the  premises  for  82,100  and  interest,  secured  by  mortgage, 
which  mortgage  and  mortgage  debt  they  had  assigned  to  one  John 
O'Brien,  who  had  afterward  assigned  the  same  to  Isaac  W.  Parker,  the 
present  owner  and  holder  thereol. 

Parker  duly  answered,  setting  up  his  said  claim. 

James  Dunlap  &  Co.  were,  on  their  motion,  also  made  defendants, 
and  answered,  setting  up  a  judgment  lien  upon  the  premises,  which 
judgment  they  obtained  against  Van  MittendorflF  on  December  4,  1871, 
it  amounting  to  81,007.40,  and  costs.  Howard  Douglas  also  became  a 
party  defendant,  and,  by  answer,  set  up  a  lien  upon  the  premises  for 
taxes  paid  lor  871.85. 

Van  Mittendortt  demurred  to  the  petition,  and  the  demurrer  being 
overruled,  he  remained  in  default. 

On  November  20,  1871,  the  plaintiffs  obtained  a  judgment  by 
default  against  Van  Mittendortt  for  81,404.68  and  costs,  and  an  award 
ol  execution.  This  judgment  related  back  to  the  first  day  ol  the  term, 
November  4,  1871.  The  plaintifls,  at  the  same  time,  took  an  order  of 
sale  of  the  premises  to  satisfy  their  mechanic's  lien,  which  the  court 
found  to  exist. 

On  January  3,  1872,  an  order  of  sale  was  duly  issued.  The  prop- 
erty was  appraised  at  the  sum  of  86,000;  that  is,  '  *said  lots  four  and 
five,  ground  and  buildings.*^  The  property  was  then  advertised  for  sale, 
and  sold  on  February  24,  1872,  lor  84,600,  to  P.  A.  Scheeren.  It  was 
advertised  as  consisting  of  said  lots  ^^ together  with  all  the  improvements 
thereon. ^^  The  property  contained  machinery,  part  of  which  was 
fixtures  and  part  not.  Upon  the  return  of  the  sale  by  the  sherift  lo  this 
court,  the  plaintiff  filed  a  motion  to  confirm  the  same,  and  distribute  the 
proceeds,  and  the  debtor  does  not  object,  while  the  purchaser  asks,  in 
open  court,  lor  confirmation  of  the  sale. 

Such  confirmation  and  order  of  distribution  are  resisted.  It  appears 
that,  on  February  20.  1872,  two  days  belore  the  sherifl's  sale,  the  Mill 
Creek  Lumber  Company  filed,  in  the  district  court  of  the  United  States 
for  the  southern  district  of  Ohio,  a  petition  in  bankruptcy  against  Van 
Mittendorff,  under  which  such  proceedings  were  had  that,  on  March  1, 
1872,  Van  Mittendorff  was  duly  declared  an  involuntary  bankrupt. 

On  March  2,  1872,  no  assignee  in  bankruptcy  having  then  been 
appointed,  owing  to  the  necessary  period  of  time  not  having  elapsed 
tor  that  purpose,  the  Mill  Creek  Lumber  Company,  the  petitioning 
creditor  in  bankruptcy,  asked  and  obtained  leave  from  this  court  to 
become  a  party  to  this  suit,  and  to  file  its  answer  and  cross- petition, 
all  of  which  were  done.  In  that  answer  and  cross-petition  the  lumber 
company  set  up  \an  Mittendorfl's  indebtedness  to  it,  amounting  to 
81,188.07  and  interest,  and  reserving  to  itself  the  right  to  contest  all 
claims  and  liens  ol  all  parties  interested;  it  alleged  the  proceedings  and 
adjudications  in  bankruptcy,  and  claimed  that  all  right  or  power  in 
this  court  to  proceed  further  in  the  premises  was  at  an  end.,  and  that 
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the  whole  of  the  bankrupt's  estate  would  have  to  be  administered  in  and 
by  the  bankrupt  court,  the  sale  being  also  void,  having  been  made  two 
days  alter  the  petition  in  bankruptcy  was  filed,  to  which  time  of  filing 
the  adjudication  related  back.  A  stay  ol  all  proceedings  was  asked 
until  an  assignee  in  bankruptcy  should  be  chosen  and  qualified. 

The  lumber  company  then,  on  March  4,  1872,  filed  a  motion  to  set 
aside  the  judgment  and  order  of  sale,  the  appraisement  and  sale,  because 
of  the  proceedings  in  bankruptcy;  and  also  because  more  property  was 
sold  than  was  appraised  by  some  $2,000,  it  being  machinery. 

The  motions  to  confirm  and  to  set  aside  the  sale,  the  court,  at 
special  term,  reserved  lor  decision  here.  Since  such  reservation  an 
assignee  in  bankruptcy  has  been  appointed,  Fred.  Leischbein.  He  now 
comes  into  this  court  and  submits  himself  personally  to  its  jurisdiction, 
and  adopts  the  answer  and  cross  petition  of  the  lumber  company,  and 
their  motion  resisting  confirmation  and  distribution,  raising  simply  the 
questions  of  the  court's  jurisdiction  of  the  subject  matter,  and  ol  the 
validity  of  the  appraisement  and  sale. 

As  to  the  appraisement  being  less  than  the  value  of  the  property, 
and  not  of  all  the  property  sold,  it  is  observable  that  neither  the  sheriff's 
nor  any  of  the  appraisers'  affidavits  are  taken  by  those  seeking  to  set 
aside  their  proceedings,  though  all  live  in  the  city.  Their  proceedings 
are  prima  facie  correct,  until  the  contrary  be  stiown.  The  appraisers 
estimate  value  under  oath,  and  they  are  the  means  the  law  chooses  to 
ascertain  such  value.  The  difference  between  ''ground  and  buildings" 
and  '*all  the  improvements  thereon,"  will  be  regarded  as  merely  verbal, 
unless  it  be  shown  as  a  fact,  that  all  which  was  sold  was  not  appraised. 
If  the  appraisers  did  not,  in  lact,  appraise  a  substantial  part  ol  the 
realty,  which  would  pass  by  the  sale,  and  which  was  sold,  that  would  be 
very  material  to  this  question.  But  such  fact  \?  not  shown  by  any  satis- 
factory evidence. 

In  behall  of  the  motion  to  set  aside,  the  affidavit  of  J.  H.  Luhn  is 
read,  who  estimates  the  value  of  the  building  at  S3,500,  and  the 
machinery  at  $3,875,  while  the  value  of  the  ground  he  reckons  as 
additional,  hut  the  value  of  which  he  does  not  estimate,  not  knowing  it. 
Also,  The.  Shoemaker's  affidavit,  which  estimates  the  machinery  at 
$3,540,  and  the  building  at  $^,500.  He  swears  that  a  considerable 
portion  of  the  machinery  is  movable.  He  places  no  estimate  upon  the 
ground.  This'  is  met  by  the  affidavit  of  Francis  Fritsch,  one  ol  the 
plaintiffs,  who  swears  that  he  furnished  all  the  machinery  in  the  build- 
ing lor  $1,350,  and  that  it  has  since  depreciated  in  value.  He  swears 
that  the  house  could  now  be  built  new  for  $2,500. 

Upon  this  state  ol  the  case  we  are  not  authorized  to  set  aside  the 
sworn  appraisement  of  three  competent  laen,  whom  the  law  makes  the 
proper  judges,  and  whose  estimate  must  stand  unless  shown  satisfac- 
torily to  have  been  erroneous. 

A  question  is  raised  as  to  the  regularity  of  the  assignee's  standing  in 
the  case,  he  having  merely  adopted  the  answer  and  cross-petition  of  the 
lumber  company.  We  think  the  course  he  has  pursued  is  in  accordance 
with  correct  practice.  After  proceedings  in  bankruptcy  are  com- 
menced and  before  an  assignee  has  been  chosen  and  qualified,  the 
bankrupt  himsell,  or  a  petitioning  creditor,  may  institute  all  necessary 
proceedings,  in  any  court,  to  preserve  the  debtor's  estate  to  the  adjudi- 
cation in  bankruptcy;  but  when  an  assignee  is  duly  appointed,  their 
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powers  to  prosecute  cease,  and  he  must  do  so  by  miking  himself  a 
party,  or  such  proceedings  will  abate.  In  re  Bowie,  1  Bank.  R.  185; 
Irving  V.  Hughes.  2  Bank.  R.  20;  in  re  Ghiradelli,  4  Bank.  R.  42; 
Bump,  (4  ed. )  206,  207.  So  the  assignee  in  bankruptcy  is  properly  in 
the  case,  and  the  lumber  company  is  not. 

In  the  next  place,  we  are  to  determine  what  effect,  if  any,  the  filing 
ot  the  petition,  and  adjudication,  in  bankruptcy  had  upon  the  proceed- 
ings to  sell  this  land  under  an  order  of  this  court  previously  rendered 
and  issued,  the  sale  having  been  made  two  days  after  the  proceedings 
in  bankruptcy  were  commenced,  under  an  advertisement  of  thirty  days. 

Proceedings  against  a  party  in  ordinary  suits,  htgxxn  before  the  filing 
of  a  petition  in  bankruptcy,  by  or  against  him,  may  be  stayed;  though 
suits  may  be  commenced  at  any  time  to  stop  the  running  of  the  statute 
of  limitations,  but  not  proceeded  in  further,  if  begun  after  the  filing  of 
a  petition  in  bankruptcy ;  and  ordinary  suits  against  a  debtor  may  be 
permitted  by  the  bankrupt  court  to  proceed  in  other  courts  to  judgment, 
it  brought  before  the  commencement  of  the  bankrupt  proceedings,  to 
settle  disputed  claims,  but  such  judgments  can  not  be  enforced  by 
execution. 

Suits  begun  to  enforce  a  mortgage  or  other  lien  against  the  bank- 
rupt's property,  before  a  petition  in  bankruptcy  is  filed,  may  be  prose- 
cuted to  final  judgment,  or  decree,  in  any  court;  but  upon  the  rendition 
of  such  judgment,  or  decree,  all  further  proceedings  are  to  stop,  in  such 
courts.  The  lien  is  then  recognized  and  adjusted  by  the  assignee. 
Samson  v.  Burton,  4  Bank.  R.  1;  Bump,  (4  ed.)  194,  195;  in  re  Rosen- 
berg, 2  Bank.  R.  81;  Bump,  lt)6,  376,  et  seq, ;  Bump,  140,  141. 

But,  in  cases  in  which  a  judgment  or  final  decree  has  been  rendered 
and  a  levy  made,  or  order  of  sale  issued,  by  a  state  court,  before  proceed- 
ings in  bankruptcy  are  begun,  the  property  is  in  custody  of  the  law,  and 
it  may  be  sold  and  the  proceeds  distributed.  Samson  v.  Burton,  4 
Bank.  R.  1;  Bump,  (4  ed.)  196,  197.  II,  however,  it  is  shown,  that,  by 
such  final  sale,  some  special  and  peculiar  injury  will  result  to  the  estate 
of  the  bankrupt  and  to  the  interests  of  creditors,  such  court,  itself,  wonld 
arrest  the  proceedings,  or  the  bankrupt  court  could  do  so,  by  enjoining  the 
parties  and  ministerial  officers  ol  the  state  court.  The  bankrupt  law  is 
as  much  addressed  to,  and  is  as  binding  upon  state  as  upon  the  federal 
courts,  and  they  will,  in  every  case  pending  before  them  governed  by  its 
provisions,  entorce  it  the  same  as  a  state  statute.  It  is  not  shown  to  us 
that  any  special  or  peculiar  wrong  or  injury  will  result  from  the  con- 
firmation oi  this  sale,  and  the  distribution  of  the  proceeds  here;  on  the 
contrary,  it  appears  that  to  do  so  now  will  save  costs,  and  thus  save  the 
bankrupt  fund. 

Ordinarily,  after  the  levy  oi  an  execution  issued  upon  a  judgment, 
or  the  issuing  oi  an  order  ol  sale  upon  a  final  decree,  real  estate  may  be 
sold,  though  the  debtor  die,  or  if  a  feme  sole,  married  before  the  sale. 
There  is  a  great  diflerence  between  mesne  and  final  process.  Massie  v. 
Long,  2  Ohio  287;  Craig  v.  Fox,  16  Ohio  563. 

Whether  lands  levied  on  could  be  sold  upon  execution,  after  the 
death  of  the  parties,  since  our  code.  Sec.  416  [Sec.  6369,  Rev.  Stat.l 
quare,  as  the  levy  upon  lands  does  not  operate  as  satisfaction  of  the 
debts,  while  a  levy  upon  personal  property  does. 

But  it  is  turther  objected  that  the  plaintiffs,  in  this  case,  had  no 
valid  mechanic's  lien,  it  not  being  taken  within  the  time  prescribed  by 
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the  Statute,  the  last  item  to  bring  it  within  time  not  being  the  subject  of 
a  mechanic's  lien.  We  do  not  sit,  in  this  case,  as  a  court  ol  errors.  We 
are  bound  by  the  judgment  rendered.  What  parol  evidence  the  court 
below  may  have  had  before  it  to  determine  its  action,  we  cannot  know. 
Besides  there  was  a  valid  judgment  rendered  upon  the  account,  which 
was  in  accordance  with  the  provisions  of  the  mechanic's  lien  statute.  [41 
O.  L.  66]  1  S.  &  C.  835,  Sec.  8  [repealed,  74  O.  L.  173;  see  Sec.  3186, 
Rev.  Stat,  et  seq\ 

The  sale  will  be  confirmed,  and  the  proceeds  ordered  to  be  distributed 
under  a  proper  order,  which  may  be  drawn  and  submitted. 


EXCEPTIONS— CHARGE— NEGLIGENCE.  «  <^^  c. 

[General  Term,  October,  1872.] 

*  P.  W.  Stradkr  &  Co.  V.  Marietta  &  Cincinnati  Ry.  Co. 

1.  If  it  appears,  from  a  bill  of  exceptions,  that  an  exception  to  a  charge  of  the 

court  to  a  {ury  was  properly  taken  at  the  time,  and  that  such  bill  of  exceptions 
was  properly  sixned  and  sealed  at  the  trial  term,  and  if  the  judgment  entry  in 
the  cause  purports  to  have  been  entered  at  such  term,  and  states  the  allowance 
of  the  bill  of  exceptions,  a  separate  entry,  which  states  that  it  (such  last  entry) 
was  not  made  until  during  a  subsequent  term  of  the  court,  and  is  entered  nunc 
pro  tunc^  as  of  the  trial  term,  reciting  the  history  of  the  bill  of  exceptions  and 
the  judgment  entry,  and  showing  that  they  were  in  fact  made  up  during  such 
subsequent  term,  to  the  signing  of  which  bill  the  opposite  party  objected,  he 
not  having  consented  to  the  continuance :  Heli^  that  such  nunc  pro  tunc  entry 
cannot  invalidate  the  bill  of  exceptions.  To  have  such  effect,  it  should  have 
been  incorporated  in  the  bill  or  in  the  entry  stating  the  taking  thereof. 

2.  If  a  charge  in  writing,  at  the  request  of  the  parties,  be  given  by  the  court  to  the 

jury,  *'  to  all  of  which  charge  "  one  party  excepts,  and  he  be  not  asked  by  the 
opposite  party  or  the  court  to  point  out  more  specifically  his  exceptions  or  the 
nature  thereof,  and  such  charge  of  the  court  be  erroneous  or  calculated  to  mis- 
lead the  jury  upon  a  controlling  question  in  the  cause,  the  reviewing  court, 
upon  error,  will  regard  such  exception  as  sufficient,  and  reverse  the  judgment 
of  the  lower  court,  adverse  to  the  party  excepting. 

3.  If,  in  an  action  for  injury  to  the  plaintiff's  property,  caused  by  the  ordinary 

negligence  of  the  defendant,  it  be  claimed  in  defense  that  the  plaintiff's  own 
ordinary  negligence  contributed  to  the  injury,  and  the  court  charge  i he  jury 
correctly  as  to  the  standard  of  care  required  from  each  party,  and  the  degree  of 
negligence  rendering  them  legally  responsible,  it  yet  further  instructs:  *'  Then 
you  will  next  inquire  whether  the  plaintiff  was  guilty  of  any  negligence  what- 
ever contributing  to  the  injury.  If  you  find  that  he  was,  then  you  will  find  a 
verdict  for  the  defendant."  Such  charge  is  erroneous  and  calculated  to  mislead 
the  jury  upon  a  controlling  question  in  the  case,  as  it  virtually  requires  extreme 
care  on  the  part  of  the  plaintiff.  The  rule  in  such  cases  is,  that  any  contribu- 
tory negligence  on  a  plaintiff's  part,  however  slight,  arising  from  a  failure  to 
exercise  ordinary  care,  under  all  the  circumstances,  will  bar  his  recovery. 

King,  Thompson  &  Longworth,  for  plaintiffs. 
Hoadly  &  Johnson,  for  defendant. 

*  Reversed,  29  Ohio  St.  448. 

Cited  for  the  point  that  where  a  judf^ment  entry  shows  that  a  bill  of  exceptions 
was  allowed,  and  that  such  bill  was  properly  signed  and  sealed  at  the  trial  term,  but 
a  later  entry  states  that  the  biil  was  not  made  until  a  subsequent  term,  and  is 
entered  nunc  Pro  tunc  as  of  the  trial  term,  such  nuuc pro  tunc  entry  cannot  invali- 
date the  bill  of  exceptions  unless  it  was  incorporated  in  the  bill  or  in  the  entry 
stating  the  taking  thereof    Tanu'  r  v.  Brown,  5  Dec.  Re.  114. 
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Yaple,  J. 

This  is  a  petition  in  error  prosecuted  to  reverse  a  judgment  rendered 
at  special  term  in  favor  of  the  defendant. 

The  action  was  brought  against  the  railroad  company  by  Strader  & 
Co.  to  recover  the  value  of  an  omnibus  destroyed  and  horses  drawing  it, 
that  were  killed  by  the  cars  running  upon  and  over  them  while  they 
were  lawfully  traveling  upon  the  railroad  track  where  the  highway 
crosses  the  railroad. 

The  judgment  is  sought  to  be  reversed  upon  two  grounds: 

First.     Because  the  verdict  is  against  the  evidence. 

Second.  Because  the  court  erred  in  its  charge  to  the  jury,  such 
charge  having  been  calculated  to  mislead. 

The  bill  ot  exceptions  purports  to  contain  all  the  evidence  adduced 
upon  the  trial,  and  also  all  the  charges  given  by  the  court  to  the  jury. 
It  states  that  the  trial  was  had  upon  February  16,  17,  19  and  20,  1872, 
and  purports  to  have  been  signed  at  the  l^ebruary  term,  1872,  the  last  day 
of  which  term  was  Saturday,  March  2,  1872,  as  the  statute  fixes  a  term 
of  the  superior  court  of  Cincinnati,  for  the  first  Monday  of  every  mouth 
in  the  year,  except  July,  August,  and  September. 

The  bill  of  exceptions  concludes:  **And  thereupon  the  court,  at 
the  request  of  the  said  counsel,  did  sign  and  seal  this  bill  of  exceptions 
pursuant  to  the  statute  in  stick  case  made  and  f>rovided^**  etc.  The  bill  is 
marked  as  having  been  filed  on  March  2,  1872,  on  the  last  day  oi  the 
February  term,  the  clerk  witnessing  the  filing  by  his  signature  as  clerk. 
In  the  entry  ot  the  judgment,  which  appears  as  of  the  same  term,  the 
fact  of  the  taking  of  the  bill  ot  exceptions  is  duly  stated.  Then,  upon 
the  lournal  for  the  February  terra,  is  another  distinct  entry,  not  carried 
into  the  bill  of  exceptions  or  mad*?  part  of  the  judgment  entry,  stating 
that  the  motion  for  a  new  trial  was  not  heard  until  the  last  day  of  the 
term  that,  on  inquiry  of  the  plaintiff's  counsel,  the  court,  in  the  absence 
of  the  defendant's  attorney  and  without  his  consent,  stated  that  the 
minutes  of  the  term  would  not  be  closed  for  some  days,  and  took  the 
motion  for  a  new  trial  under  advisement,  that  during  the  March  term 
the  court  overruled  the  motion  lor  a  new  trial,  and  then  signed  and 
sealed  the  bill  of  exceptions;  and  that,  by  the  allowance  of  the  court, 
the  entry  overruling  the  motion  and  stating  the  allowance  oi  the  bill  of 
exceptions,  as  oi  the  February  term,  was  then  made,  to  which  the 
delendant  objected,  but  that  the  court  overruled  the  objection,  the 
defendant  excepting.  Upon  this  state  of  the  record,  the  defendant  now 
insists  that  so  much  of  the  bill  of  exceptions  as  relates  to  alleged  error 
in  the  charge  of  the  court  to  the  jury  must  be  disregarded  by  this  court, 
because  it  is  not  legally  part  of  the  record,  the  bill  ot  exceptions  as  to 
such  alleged  ground  of  error  not  having  been  signed  and  sealed  during 
the  February  term;  but  it  is  conceded  that  the  objection  as  to  the  ver- 
dict being  against  the  evidence  was  properly  taken  by  bill  of  exceptions 
at  the  term  at  which  the  motion  for  new  trial  was  overruled. 

And  it  is  further  urged  by  the  defendant,  that  no  sufficient  objection 
was  made  to  the  charge  of  the  court,  at  the  trial,  ty  the  plaintiffs,  to 
authorize  the  court  now  to  inquire  whether  it  was  calculated  to  mislead 
the  jury  or  not.  the  objection  having  been  made  generally  to  the  entire 
charge.  The  exception  taken  to  the  charge  was  in  writing,  and  in  these 
words:     **To  all  of  which  charge  plaintiffs  then  and  there  excepted," 
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The  objections  made  to  considering  that  part  of  the  bill  ot  excep- 
tions relating  to  the  charge  of  the  court  will  be  first  considered! 

The  code.  Sec.  291  [Sec.  5298.  Rev.  Slat.],  provides.  '^The  party 
objecting  to  the  decision  must  except  at  the  time  the  decision  is  made, 
and  time  may  be  given  to  reduce  the  exception  to  writing,  but  not 
beyond  the  term.'*  Also.  Sec.  297  [Sec.  5305,  Rev.  Stat.l,  subdivision 
8,  provides  that  a  verdict  mav  be  ser  aside  and  a  new  trial  granted  for 
''error  of  law  occurring  at  the  trial,  and  excepted  to  by  the  partv  mak- 
ing the  application." 

These  provisions  of  our  code  have  received  a  construction  by  the 
Supreme  Court.  In  the  case  of  Kline  v.  Wynne,  10  Ohio  St.  223  (1859), 
the  court  hold  that  upon  the  overruling  ol  a  motion  tor  a  new  trial  con- 
tinued from  a  previous  term,  founded  upon  alleged  misdirection  of  the 
court  to  the  jury,  no  proceeding  in  error  can  be  maintained,  unless  objec- 
tion was  made  to  the  direction  at  the  time  of  the  trial,  and  incorporated 
in  a  bill  of  exceptions  during  the  trial  term.  This  cnse  overrules  Coleman 
V.  Edwards,  5  Ohio  St.  51,  and  is  in  accordance  with  Hicks  v.  Person, 
19  Ohio,  426,  437,  which  last  two  cases  were  decided  upon  our  practice 
act  in  force  prior  to  the  code.  Tliis  prevents  us  Irom  considering  the 
question  de  novo,  however  inconvenient  in  practice  we  may  think  the 
rule  to  be.  It  is  obviated  here  and  throughout  the  state,  generally,  by 
parties  and  judges  consenting  to  the  preparation  and  signing  of  bills  ot 
exceptions  aiter  the  proper  term,  but  making  them  and  the  record  show 
that  they  were  taken  during  such  term.  Though  there  is  no  power  to 
do  this,  yet  when  it  is  done,  the  record  can  not  be  disputed  or  impeached 
in  a  proceeding  in  error  founded  upon  it.  In  the  superior  court  of  Cin- 
cinnati, in  jury  trials,  the  difficulty  can  be  obviated  by  the  court  making 
an  order  carrying  the  case  to  the  next  term  as  a  trial  begun  and  not  con- 
cluded.    [54  O.  L.  11]  1  S.  &  C.  391,  Sec.  1.     [Sec.  501.  Rev.  S:al.] 

But  if  the  record  and  bill  ot  exceptions  show  that  it  was  properly 
taken  at  the  time,  and  signed  and  sealed  during  the  term,  no  question 
can  be  raised  in  a  proceeding  in  error  founded  upon  it,  that  it  was  not 
so  taken,  signed  and  sealed.     Irvine  v.  Brown,  6  Ohio  St.  12. 

Now,  the  bill  of  exceptions  in  this  case,  and  the  judgment  entry 
showing  the  overruling  of  the  motion  lor  a  new  trial,  and  the  ^igning 
and  sealing  ol  the  bill,  purport  to  have  been  taken  and  made  at  the 
proper  term.  They  are  not  strengthened  by  the  tile  mark  of  the  clerk 
upon  the  bill  of  exceptions,  for  that  is  his  mere  ministerial  act.  It  is 
the  court's  finding  that  the  bill  was  taken  at  the  February  term  that  is 
conclusive. 

But  this  conclusive  presumption  is  sought  to  be  impeached  by 
another  separate  entry,  which  expressly  states  that  such  last  entry  was 
gotten  up  at  the  March  term,  and  entered  as  of  the  previous  term,  and 
which  recites  the  history  of  the  taking  of  the  bill  of  exceptions  and  the 
first  entry  referring  to  it,  from  which  it  is  claimed  the  bill  ol  exceptions 
is  void  to  the  extent  claimed — that  is,  so  far  as  any  objection  to  the 
charge  of  the  couit  is  concerned.  Had  this  entry  been  made  part  of 
the  bill  of  exceptions,  or  of  the  journal  entry  stating  its  allowance,  the 
bill  would  then  haye  shown  how  and  when  it  wus  taken,  and  would 
have  been  worthless  to  the  extent  complained  ol.  But  we  hold  that  a 
bill  ot  exceptions  purporting  to  have  been  taken  at  one  term  of  court 
can  not  be  impeached  by  an  entry  gotten  up  and  approved  by.  the  court 
at  another,  or  subsequent  term,  assuming  to  give  a  history  of  the  bill 
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different  trom  what  it  purports  to  bear  upon  its  face,  and  different  from 
what  the  judgment  entry  says  ol  it  and  by  entering  such  order  nunc  i>ra 
tunc^  as  of  the  term  at*  which  the  bill  ol  exceptions  purports  to  have 
been  taken.  This  bill  is,  by  its  terms,  made  part  ol  the  record,  and  is 
\o  be  judged  a  bill  or  no  bill  of  exceptions  by  what  is  contained  in  it. 
The  nunc  pro  tunc  order,  giving  its  history,  can  not  invalidate  it.  for 
there  is  another  entry  ot  the  February  term  stating  the  taking  ol  it  in 
due  lorm.  The  party  should  have  had  the  facts  stated  in  his  entry 
incorporated  in  the  bill  itself,  so  that  they  would  have  become  part  of 
it,  or  he  should  have  included  it  in  the  judgment  entry  relerring  to  the 
bill  of  exceptions.     See  Busby  v.  Finn,  1  Ohio  St.  409. 

It  is  next  objected  that,  it  the  court  be  bound  to  consider  the 
bill  ot  exceptions  as  taken  in  time,  the  charge  of  the  court  can  not  be 
reviewed,  because  the  exceptions  thereto  were  not  taken  in  the  proper 
manner — the  exception  being  to  the  whole  charge^  which  consists  of 
several  propositions,  some  of  which  are  correct.  Also,  that  if  it  be 
claimed  any  portion  or  portions  of  the  charge  were  calculated  to  mislead 
the  jury,  such  claim  must  now  be  disregarded,  because  the  counsel 
excepting  did  not  advise  the  court  of  such  objectionable  parts  of  the 
charge,  or  put  the  matter  in  such  language  as  he  deemed  proper,  and 
ask  the  court  to  charge  accordingly. 

Neither  of  these  points  of  practice  has  been  directly  passed  upon 
by  our  Supreme  Court  in  any  decision  cited  to  us,  or  that  we  have  been 
able  to  find  in  the  Ohio  Reports. 

It  is  well  settled  in  the  federal  courts  that  an  exception  to  an  entire 
charge  will  not  be  regarded  by  the  court  reviewing  the  case  upon  writ 
of  error.  This  probably  became  the  practice  in  those  courts,  for  the 
reason  that  the  Supreme  Court  ot  the  United  States  generally  reviews  the 
decisions  of  circuits  courts  upon  points  only — never  the  entire  case; 
and,  hence,  will  not  even  allow  an  entire  charge  to  be  broken  up  or 
separated  into  points,  so  as  to  allow  of  the  consideration  of  the  entire 
charge;  or  if  the  entire  charge  be  excepted  to  as  one  preposition,  it  will 
be  sustained  if  any  part  ol  it  be  correct. 

A  somewhat  similar  practice  prevails  in  New  York;  and  it  is  there 
held,  that,  to  an  ambiguous  charge,  the  exception  must  present  the  modifi- 
cation which  will  free  it  from  ambiguity.  Springstead  v.  Lawson.  23 
How.  Pr.  312;  S.  C,  14  Abb.  Pr.  328. 

A  similar  rule  of  practice  is  settled  in  California,  and  in  some  other 
states. 

In  Ohio,  charges  of  the  court  calculated  to  mislead  the  jury  have 
always  led  courts  to  reverse  judgments  upon  a  mere  exception  to  the 
charge.  Washington  Insurance  Co.  v.  Insurance  Co.,  5  Ohio  St.  450; 
Nye  V.  Denny,  18  Ohio  St.  246.  251  (bottom);  Little  Miami  Ry.  Co. 
v.  Wetmore,  19  Ohio  Si.  110,  111.  In  the  last  case,  only  a  general  ex- 
ception to  the  charge  was  taken,  though  the  charge  embraced  several 
propositions,  yet,  the  judgment  below  was  reversed.  Many  similar  cases 
might  be  cited,  in  which  such  exceptions  have  been  acted  upon  by  the 
court  as  valid,  and  in  no  case  has  their  sufficiency  been  objected  to  or 
questioned.     And  see  Mowry  v.  Kirk,  19  O.  S.  375,  383. 

In  the  case  of  Moody  v.  Thomas,  12  Re.  t)30  (1  Disn.  294), 
decided  by  this  court,  a  general  exception  was  taken  to  the  charge,  and 
the  court  requested  the  counsel  excepting,  to  point  out  the  part  or  parts 
ol  the  charge  he  objected  to  before  the  jury  retired,  which  was  not  done, 
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and  this  court  would  not,  under  the  particular  circumstances  ot  that 
case,  notice  the  exception. 

In  the  case  of  the  Butchers  Melt.  Assn.  v.  Commercial  Bank,  12  Re. 
29,  (2  Disn.46)  decided  by  this  court  in  1858,  Gholson,  J.,  delivering 
the  opinion,  it  was  held  that,  ''a  general  exception  to  the  charge  of  the 
court  will  not  be  entertained  on  error."  This  decision  was  made  more 
than  ten  years  belore  the  last  two  cases,  above  cited,  from  tue  Ohio 
Reports.  In  18t)8,  Sec.  266  [Sec.  5190,  Rev.  Stat.]  of  the  code  was 
amended,  not  only  requiring  the  court,  if  requested,  to  reduce  its 
charge  to  writing,  but  providing  that  it  shall  be  sent  with  the  jury  in 
their  retirement,  and  also  remain  on  file  with  the  papers  in  the  case.  If 
excepted  to  then,  when  read,  if  the  opposite  counsel  do  not  ask  the 
court  to  require  that  the  matters  objected  to,  be  pointed  out,  and  if  the 
court  fail  to  require  it,  it  would  not  be  just  to  the  party  excepting  to 
require  such  particularity,  when  he  could  no  longer  state  his  objections 
on  the  record.  Though  the  better  practice,  undoubtedly,  is  to  make 
exceptions  specific,  if,  wben  they  be  taken,  the  court  require  such 
definiteness,  and  the  party  excepting  will  not  indicate  his  particular 
objections,  he  may  well  be  estopped  from  insisting  upon  his  general 
exceptions,  in  the  reviewing  court. 

We  are  thus  brought  to  consider  the  charge  of  the  court  given  to 
the  jury  at  the  trial  of  this  cause.  It  was  given  in  writing,  upon 
request  of  the  parties. 

The  plaintiff's  horses  and  omnibus  were  driven,  betore  daylight, 
along  the  Harrison  turnpike,  which  crosses  the  Marietta  and  Cincinnati 
railroad,  at  which  crossing  an  omnibus  could  not  be  seen  from  a  train 
running  to  Cincinnati  in  time  to  prevent  its  being  run  over,  even  if  not 
going  faster  than  four  or  five  miles  an  hour.  The  crossing  was  danger- 
ous, and  a  flagman  was  stationed  there  to  signal  trains.  ^  At  the  request 
of  plaintiff,  the  court  charged  the  jury  specially,  that  there  was  no  law 
requiring  plaintiff's  driver  to  stop  any  length  of  time  beiore  he  under- 
took to  cross  the  track;  but  that,  whether  ordinary  prudence  required 
him  to  do  so  or  not,  was  a  question  lor  the  jury  to  determine  under  all 
the  circumstances  of  the  case;  also,  that  in  crossing,  the  plaintiff  was 
not  required  to  exercise  extraordinary  care  or  vigilance,  but  simply 
such  as  persons  of  common  prudence  oidinarily  exercise,  and  also  other 
special  charges.  The  court  then  gave  to  the  jury  a  general  charge, 
saying,  **that  frequently  these  special  charges,  while  they  answer  their 
purpose  oi  enabling  a  reviewing  court  to  say  whether  the  judge  has  laid 
the  case  properly  before  the  jury,  fail  to  leave  the  jury  with  that  clear 
idea  of  the  principles  of  law  applicable  to  the  case  belore  them,  and 
which  are  essential  to  a  proper  discharge  of  their  duties."  The  jury 
were  then  told  that  the  standard  of  the  case  required  to  be  observed  by 
both  parties  was  ordinary  care,  which  standard  never  varied,  but  that 
the  amount  of  care  required,  varies  with  the  circumstances  of  each  par- 
ticular case.  Ordinary  care  was  then  properly  defined  to  the  jury  in 
general  terms;  and  the  court  further  said:  **If  you  find  that  the  defend- 
ant did  exercise  such  ordinary  care,  then,  in  any  case  your  verdict  must 
be  -for  it;  it  you  find  it  did  not,  then  if  you  find  that  the  plaintiff,  or 
his  agent,  the  driver,  did  not  exercise  such  care  either,  and  that  his 
negligence,  however  slight^  occurred  at  the  same  time  that  the  injury 
happened  and  contributed  to  it,  then  your  verdict  must  still  be  for  the 
defendant,  for  the  law  does  not  attempt  to  weigh  degrees  ol   negligence 
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ID  such  cases;  the  plaintitt  must  uot  have  coniributed  to  the  injur},  or 
he  can  not  recover."  And  finally,  after  charging  upon  other  and  less 
vital  maiters  oi  law,  at  the  summing  up  and  in  conclusion,  the  jury  are 
told:  ''It  you  find,  however,  that  the  defendant  was  guilty  ot  negli- 
gence, then  you  will  next  inquire  whether  the  plaintiff  or  the  driver 
was  guilty  of  anv  negligence  whatever  contributing  to  the  iniury;  it 
you  lind  that  he  was,  then  you  will  find  a  verdict  for  the  defendant.*' 
Now  this  portion  ol  the  charge  went  to  the  very  essence  ol  the  case,  and 
a  general  exception  to  the  charge  would  naturally  be  referred  to  it  rather 
than  to  some  subordinate  or  collateral  proposition,  and  ought,  therefore, 
to  be  specific  enough. 

This  charge,  we  consider  not  only  calculated  to  mislead  the  jury, 
but  as  radically  erroneous.  Suppose  the  jury  were  ol  opinion  that 
extreme  care  and  prudence  would  have  required  the  driver  to  get  down 
from  the  omnibus  and  go  upon  the  track  to  look  for  an  approaching 
train  before  attempting  to  cross,  and  that,  by  not  doing  so,  he  was 
guilty  of  some  neglect,  however  slight,  but  which  slight  neglect  con- 
tributed to  the  injury,  the}'  would,  under  this  charge,  have  reasonably 
felt  themselves  bound  to  render  a  verdict  for  the  detendant,  though 
satisfied  that  it  was  guilty  ol  ordinary  neglect,  of  a  failure  to  exercise 
ordinary  care  in  the  premises.  They  would  naturally  suppose  from  the 
charge,  that  any  neglect,  however  slight,  and  which  coniributed  to  the 
injury,  was  a  lailure<  on  the  part  of  the  plaintills,  to  exercise  ordinary, 
or  legal  care,  or  it  virtually  held  the  plaintiffs  to  the  exercise  of  extreme 
care  after  saying  the}'  were  only  bound  to  ordinary  care,  and  after 
requiring  no  more  than  ordinary  care  ol  the  defendant.  II  the  defend- 
ant's cars  had  been  injured,  and  it  had  sued  the  plaintiffs,  and  they  had 
charged  it  with  contributary  negligence,  would  it  have  been  held  correct 
to  state  to  the  jury,  that  if  the  railroad  company  had  been  guily  of  any 
neglect  whatever,  however  slight,  which  neglect  contributed  to  its 
injury,  it  would  not  be  entitled  to  recover,  no  matter  how  careless  the 
plaintiff's  act  was?  This  would  be  to  hold  a  railroad  company  to  the 
exercise  of  the  same  degree  of  care  as  the  law  requires  from  it  in  the 
carriage  ol  passengers,  for  injuries  to  whom  it  is  liable,  if  caused  by  the 
slightest  neglect  on  its  part.  If  the  jury  had  been  told  that  any  con- 
tributory negligence,  on  the  plaintiff's  part,  however  slight,  ar  sing 
from  a  failure  to  exercise  ordinary  care,  under  all  the  circv.mstauces. 
would  bar  a  recovery,  the  charge  would  have  been  correct.  A  plaintitl's 
right  of  recovery  can  not  be  defeated  in  such  case,  unless  he  has  been 
in  fault,  and  he  can  not  be  in  any  degree  in  fault  il  he  has  exercised 
ordinary  care.  II  the  degree  of  neglect  be  less  than  ordinary  neglect, 
it  creates  no  legal  fault. 

"The  plaintiff's  right  to  recover  is  not  affected  by  his  having  con- 
trbuted  to  his  injury,  unless  he  was  in  fault  in  so  doing."  Sherm.  & 
Red.  Neg.  27,  Sec.  28.  **  Where  the  negligence  of  the  plaintiff  is  relied 
on  to  defeat  h's  recovery,  he  must  have  been  guilty  ol  at  least  ordinary 
negligence.  His  failure  to  take  great  care  is  no  defense  to  the  action.'* 
lb.  29.  Sec.  29,  and  note  3,  where  many  cases  are  relerred  to. 

**But  the  negligence  or  misconduct,  on  the  part  of  the  plaintiff, 
disentitline  him  to  an  action  for  compensation,  must  be  such  as  he  is 
legally  responsible  lor,  and  such  as  the  law  recognizes  as  a  co-operative 
cause  of  the  injury."  Addison  Torts,  19.  '*It  appears  that  the  proper 
question  for  the  jury,  in  all  cases  of  this  kind,  is,  whether  the  damage 
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was  occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence  or  want  of  ordinary  and  common  care 
and  caution,  that  but  for  stuh  negligence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would  not  have  happened?"  Saund. 
Neg.  61,  62;  Tuff  v.  Warman,  2  Com.  B.  N.  S.  740;  27  Law  Jour.  C.  P. 
322  (Ex.  Ch.).  See  Cleveland,  C.  &  C.  Ry.  Co.  v.  Terry.  8  Ohio  St.  570, 
for  a  good  definition  of  ordinary  care.  One  cause  of  confusion,  on  this 
subiect,  seems  to  be  that  many  judges  and  authorities,  in  speaking  of 
contributory  negligence,  in  such  cases  designate  nothing  as  negligence 
that  is  less  in  degree  than  oidinary  negligence,  though  there  be  negli- 
gence (slight  negligence)  in  fact.  The  language  should  be ''culpable 
negligence,"  that  is,  negligence  greater  in  any  degree,  however  slight, 
than  ordinary  negligence,  contributing  to  the  plaintiff's  injury.  This 
a  jury,  familiar  with  the  degree  oi  care  men  ordinarily  exercise  under 
all  the  circumstances,  and  in  view  ot  the  nature  of  a  given  transaction, 
would  understand,  and  not  give  weight  to  mere  slight  neglect.  In  this 
class  ot  cases,  defendants  are  not  liable,  though  they  may  have  been 
negligent,  to  some  extent,  if  their  negligence  be  not  greater  than  ordi- 
narily attends  the  conduct  of  affairs  similar  to  those  in  question.  Had 
the  charge  been  correct,  we  would  not  disturb  the  verdict  on  the  alleged 
ground  ot  its  being  against  the  weight  of  the  evidence;  for  the  evidence 
is  conflicting,  the  plaintiffs  making  out,  on  their  part,  a  good  cnse,  and 
the  defendants  a  good  defense,  on  theirs.  It,  therefore,'  becomes 
important  that  each  party  should  have  the  benefit  ol  correct  rules  ot  law 
by  which  his  evidence  is  to  be  considered. 
The  judgment  is  reversed. 


POUND-MASTER— CONTRACT.  2  £S  c. 

278 

[General  Term,  October,  1872.] 

Cincinnati  (City)  v.  C.  W.  Grben. 

Where  a  plaintiff  had  rendered  services  to  the  city  as  pound- master  for  dogs,  with- 
out objection  on  the  part  of  the  mayor,  who  alone  was  authorized  to  employ 
him,  and  his  services  had  been  useful  and  were  necessary,  and  such  as  the  city 
had  paid  for  before,  they  were  deemed  to  be  accepted  by  the  city,  and  the  law 
implied  a  contract  to  pay  a  reasonable  compensation  therefor. 

James  Saffin,  for  defendant  in  error. 

MoDre,  Conner,  and  Warrington,  for  plaintiS  in  error. 

O'Connor,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  obtained  at 
special  term,  upon  the  grounds  that  the  finding  of  the  court  is  against  the 
evidence,  and  that  the  judgment  is  against  the  law. 

C.  W.  Green,  the  defendant  in  error,  brought  his  action  against 
the  city  to  recover  for  his  services  as  pound  master,  having  charge  of 
a  dog-pound  for  four  months  and  seventeen  days,  between  the  months  of 
May  and  September,  1869.  The  testimony  shows  that  he  had  been 
pound-master  under  three  successive  mayors*  immediately  preceding 
the  time  for  which  he  brings  suit.  In  the  early  part  of  the  summer  of 
1869,  an  employe  of  Mr.  Keck  had  been  sworn  in  as  pound-master,  but 


902  OHIO  DBCISIONa 


Superior  Ck>urt  of  Cincinnati. 


bad  resigned,  and  thereupon  the  mayor  of  the  city  notified  the  chief  of 
police  that  he  would  have  to  look  out  lor  some  other  person  to  take 
charge  ot  the  matter.  The  chief  of  police  sent  for  Green,  the  delendant 
in  error,  knowing  him  to  be  a  suitable  person.  The  conversation  in 
reterence  to  the  employment  took  place  between  the  chief  and  Green, 
in  the  mayor's  office,  the  mayor  being  present,  but,  according  to  the 
testimony,  not  having  heard  it.  Green  testifies  that  the  chief  employed 
him  to  take  charge  of  the  pound  at  the  old  price  ot  990  per  month. 
The  chief  says  that  he  had  no  authority  to  make  such  contract,  and  in 
fact  did.  not  make  it,  but  told  Green  to  take  charge  of  the  pound,  and 
that  the  city  would  give  him  one  dollar  for  each  dog  which  he  trans- 
ferred  to  the  fertilizing  company,  upon  presenting  the  certificate  of  the 
company  that  they  had  received  the  same.  The  chief  says,  however, 
that  Green  understood  he  was  to  receive  the  old  price  ot  $90  per  month, 
in  addition  to  one  dollar  for  each  dog. 

The  mayor  of  the  city,  in  whom  alone  was  vested  the  power  to 
appoint  a  pound-master,  testifies  that  he  did  not  appoint  Green,  and 
made  no  agreement  with  him. 

•  It  is  further  in  evidence  that  Green  kept  the  pound ;  that  its  exist- 
ence and  his  attendance  as  pound-master  was  generally  known  to  the 
officers  ot  the  city,  and  that  the  chiel  of  police  Irequently  sent  him  orders 
to  release  and  deliver  dogs  to  their  owners,  on  the  payment  ot  one  dollar 
each . 

It  is  further  in  evidence,  that  Green  received  several  hundred  dollars 
from  the  city  lor  dogs  delivered  to  the  fertilizing  company,  being  paid 
one  dollar  each,  and  that  he  bought  the  dogs  frequently  for  fifty  cents  or 
less. 

Upoa  this  state  of  facts,  the  judge  at  special  term,  to  whom  the  case 
was  submitted,  found  the  issue  for  the  plaintiff  below,  Green,  and  gave 
judgment  in  his  favor  lor  $200.  We  are  asked  to  reverse  this  judgment, 
on  the  ground  that  it  is  against  the  evidence  in  the  case. 

The  finding  of  the  judge  at  special  term  is  entitled  to  the  same  con- 
sideration as  the  verdict  of  a  jury,  and  we  are  not  prepared  to  say  that 
the  evidence  does  not  make  out  a  case  ot  at  least  an  implied  contract 
between  the  city  and  Green.  The  services  he  rendered  were  of  the 
same  kind  that  the  city  had  paid  him  for  rendering  for  several  years 
previous.  His  services  were  useful  to  the  city,  and  accepted  by  her, 
and  either  he  or  some  other  person  must  have  been  employed  by  the 
city  to  perform  the  same.  The  judgment  rendered  in  his  favor  was  for 
a  reasonable  amount  under  the  circumstances,  and,  as  we  think  it  is 
sustained  by  the  testimony,  the  same  is  affirmed. 


SUPERIOR  COURT.  903 


MuUer  v.  Railway  Co. 


BILLS  OF  LADING— CARRIERS'  LIABILITY.  «  ^  c. 

[General  Term,  October,  1872.] 
W.  AND  R.  MULI.ER  V.  CINCINNATI,  HAMILTON  &  DaYTON  Ry.  Co.' 

Plaintiff's  agents,  D.  W.  &  Co.,  sent  merchandise  to  the  defendant,  accompanied  by 
the  following  bill  of  lading :  "  Received,  in  good  order,  of  Dinsmore,  Wavne 
&  Co.,  at  the  depot  of  the  Cincinnati,  Hamilton  &  Dayton  and  Dayton  &  Mich- 
igan Railroads,  the  articles  marked  or  numbered  as  below,  which  are  to  be  de- 
livered in  like  good  order  at  Detroit,  Michigan,  to  W.  &  R.  Muller,  or  assigns, 
he  or  they  paving  freight  for  the  same  at  the  rate  of  forty-five  cents  per  hun- 
dred pounds.  Cincinnati;  April  23,  1866.  Marks :  W.  &  R.  Muller,  Detroit. 
Articles  :  Ten  barrels  liquor."  Defendant's  freight  agent  inserted  the  words, 
*'  Toledo  for,"  between  the  words  "  at  "  and  "  Detroit,"  and  sent  it  back  to  the 
consignees,  who  did  not  observe  the  alteration  until  after  the  loss  of  the  prop- 
erty :  Held^  that  this  insertion  was  a  rejection,  on  the  part  of  the  railroad 
company,  of  the  proposition  of  shipment  of  D.  W.  &  Co.,  and  the  substitution 
of  a  counter-proposition  to  which  D.  W.  &  Co.  are  presumed  to  have  assented 
by  not  dissenting  within  a  reasonable  time. 

Sage  &  Hinkle  and  Dunham  &  Foraker,  for  plaintiffs. 
Matthews,  Ramsey  &  Matthews,  lor  defendant. 

Hagans,  J. 

The  plaintiffs  allege  that  the  defendants  are  common  carriers,  having 
connections  with  railroads  to  Detroit,  Michigan,  and  that  on  April  23, 
186t),  having  before  that  purchased  of  Dinsmore,  Wayne  &  Co.,  at  Cin- 
cinnati, ten  barrels  of  whisky  of  the  value  of  J889.26,  said  Dinsmore, 
Wayne  &  Co.,  for  the  plaintitts,  delivered  the  same  to  the  del endants, 
at  Cincinnati,  to  be  thence  safely  transported  for  hire  and  delivered  to 
the  plaintiffs,  at  Detroit,  which  they  failed  to  do. 

The  defendants  deny  that  the  whisky  was  by  them  to  be  carried  to 
and  delivered  at  Detroit,  and  that  it  was  lost  by  any  default  on  their  part. 
They  allege,  first,  that  their  contract  was  to  carry  said  goods  to  Toledo, 
Ohio,  the  terminus  of  their  road,  and  there  to  deliver  them  to  the  Mich- 
igan Southern  &  Northern  Indiana  Railroad  Company,  to  be  by  it 
carried  to  Detroit  and  to  be  there  delivered  to  the  plaintiffs,  and  that 
thev  performed  their  contract;  and,  secondly y  that  the  goods  were  lost 
at  Detroit  on  April  26,  1866,  by  the  accidental  burning  of  the  depot. 

It  appears  by  the  agreed  statement  of  facts,  that  on  April  23,  1866, 
Dinsmore,  Wayne  &  Co.  sent  the  whisky,  by  their  drayman,  to  the 
depot  oi  the  defendants  in  Cincinnati  for  transportation  to  Detroit.  The 
whisky  was  marked,  **W.  &  R.  M.,  Detroit."  When  the  whisky  was 
sent  to  the  defendants,  Dinsmore,  Wayne  &  Co.  filled  up  and  made  out 
a  bill  of  lading  at  their  business  house,  and  sent  it  by  their  drayman  for 
signature,  as  follows:  **Received,  in  good  order,  of  Dinsmore,  Waynfe 
&  Co.,  at  the  depot  of  the  Cincinnati,  Hamilton  &  Dayton  and  Davton 
&  Michigan  Railroad,  the  articles  marked  or  numbered  as  below,  which 
are  to  be  delivered  in  like  good  order,  at  Detroit,  Michigan,  to  W.  & 
R.  Muller,  or  assigns,  he  or  they  paying  freight  for  the  same  at  the  rate 
of  45  cts.  per  100  lbs.  Cincinnati,  April  23,  1866.  Marks:  W.  &  R. 
Muller.     Articles:  10  bbls.  liquor." 

The  whisky  was  received  at  the   depot  by  the  freight  agent  of 
defendants,  who  interlined  the  bill  of  lading,  after  the  words  **in  like 


904  OHIO  DECISIONS. 


Superior  Court  of  dncinnatl. 


good  order  at,*'  with  the  words,  **Toledo  for,'*  written  in  red  ink,  and 
then  the  agent  signed  it,  and  immediately  forwarded  the  property.  The 
plaintitls  had  purchased  the  liquor  oi  Dinsmore,  Wayne  &  Co.,  and  the 
shipment  was  on  the  plaintitt*s  account.  It  was  placed  in  the  delend- 
ants'  car,  which  ran  to  Detroit,  without  transhipment,  as  follows:  by 
the  detendants.  to  Dayton,  Ohio,  thence  to  Toledo,  Ohio,  by  the  Dayton 
&  Michigan  Railroad,  and  thence  to  Detroit,  by  the  Michigan  Southern 
&  Northern  Indiana  Railroad.  Before  the  car  was  unloaded,  or  plain- 
tiffs notified  ol  its  arrival,  the  depot  at  Detroit  was  accidentally  destroyed 
by  fire  and  the  whisky  lost.  The  statement  shows  the  running  arrange- 
ment between  the  roads.  Among  other  things,  it  appears  that  freight 
was  way -billed  to  Toledo  only,  and  there  rebilled  by  the  Michigan 
Southern  to  Detroit.  Dinsmore,  Wayne  &  Co.  frequently  shipped  by 
defendants'  road,  and  had  at  their  house  printed  blank  bills  oi  lading 
furnished  by  defendants  (though  a  witness  states  that  the  blanks  were 
bought  at  a  bookstore),  which  it  was  their  custom  to  bill  out  as  occasion 
required,  writing  on  them  the  destination,  and  to  send  for  signature, 
with  freight,  to  defendants*  depot;  and  the  bill  of  lading  in  this  case  was 
one  oi  these.  Thus  far  the  parties  agreed  on  the  tacts,  and  as  the  other 
facts  in  the  cause  were  disputed,  testimony  was  taken  as  to  them. 

It  appears  that  the  drayman  took  with  him  a  dray-ticket,  which 
Dinsmore,  Wayne  &  Co.  had  filled  up.  It  stated  that  the  goods  were 
to  be  delivered  at  Detroit,  and  was  signed  by  a  receiving  clerk.  The 
drayman  also  took  with  him  a  book  of  blank  bills  of  lading,  one  of 
which  was  filled  up  as  stated,  and  two  other  loose  blank  bills  ot  lading, 
filled  up  in  the  same  way,  to  be  signed  b>  the  freight  agent  at  the  depot, 
one  to  be  retained  by  the  defendants.  Upon  the  surrender  ol  the  dray- 
ticket,  the  bills  ot  lading  were  altered  and  signed,  two  of  them  returned 
by  the  drayman  to  the  shippers.  One  of  these  was  retained  by  Dinsmore, 
Wayne  &  Co.,  and  the  other  forwarded  to  the  plaintifls.  Dinsmore  & 
Denny,  both  members  ol  the  firm  of  Dinsmore,  Wayne  &  Co.,  state  that 
the  interlineation  escaped  their  observation,  until  after  the  loss,  and  that 
it  was  made  without  their  knowledge  and  consent.  Denny  states  it  was 
their  '*customary  practice"  to  examine  their  bills  ot  lading  after  they 
had  been  signed  and  brought  back  to  their  house.  They  attach  to  their 
testimony  twenty  bills  of  lading  filled  up  in  the  same  way  and  without 
any  interlineation  for  shipment  over  defendants'  road,  to  various  points 
beyond  or  ott  their  line,  and  on  the  lines  of  connecting  roads.  Four 
of  these  only  are  to  Detroit,  and  of  these,  three  are  dated  in  1867,  and 
one  in  1864.  Of  these  twenty  bills  twelve  are  dated  in  1867,  two  in 
1864  and  six  in  1865.  A.  R.  Laflerty,  the  freight  agent,  states  it  was 
the  custom  ot  the  defendant  to  limit  their  responsibility  to  their  own 
road,  and  that  this  interlineation  was  made  to  notify  the  shippers  of  the 
limitation. 

The  cause  came  on  for  trial,  the  evidence  was  all  taken,  the  cause 
was  reserved,  and  the  testimony  certified  to  the  general  term  for  the 
opinion  of  all  the  judges. 

The  principal,  and  indeed  the  only  question  presented  by  this  record 
is,  what  was  the  contract  between  the  parties?  The  plaintitls  must  be 
held  to  be  bound  by  the  acts  of  Dinsmore,  Wayne  &  Co.  The  bills  of 
lading  filled  up  by  them  for  signature  by  the  proper  ofiSccr  of  the  defend- 
ants, was  a  mere  proposition  for  a  contract  to  transport  this  property  to 
Detroit.    And  if  it  was,  in  fact,  accepted  by  the  defendants,  they  must 
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be  held  liable  lor  this  loss,  as  the  contract  contains  no  restrictions  upon 
the  liability  of  the  carrier.  If,  on  the  other  band,  we  hold  that  the 
defendants  retused  an  acceptance  of  the  shipper's  proposition,  as  con- 
tained in  the  bills  ol  lading  filled  out  by  thein,  but  made  a  counter  prop- 
osition by  the  insertion  qf  the  words  ''Toledo  for,"  in  red  ink,  thus 
restricting  their  liability  to  a  sate  transportation  and  delivery  at  that 
point,  which  they  accomplished,  and  the  consignors  accepted  the 
counter  proposition,  or  assented  to  it,  and  the  goods  went  forward  on 
the  contract  thus  made,  the  defendants  must  have  judgment.  Cincinnati^ 
H.  &  D.  Ry.  Co.  V.  Pontius,  19  Ohio  St.  221.  We  attach  no  import- 
ance to  the  fact,  that  the  defendant's  receiving  clerk  signed  the  dray- 
ticket.  He  had  no  power  to  make  a  contract  of  shipment.  His  act  was 
nothing  more  than  receiving  goods,  on  the  proposition  of  the  consignois. 
There  was  no  acceptance  on  a  contract  to  carry.  The  goods  were 
still  subject  to  whatever  contract  might  be  evidenced  by  the  bills  of 
lading.  These  unsigned  bills  were  sent'  by  the  drayman  for  signature, 
and  were  altered  and  signed  before  any  actual  shipment;  but  no  one 
was  sent  along  to  ascertain  whether  the  company  would  accept  the 
proposed  shipment,  or  to  accept  the  new  terms  ofiered  by  the  company. 
The  change  in  the  proposition  was  made  in  red  ink,  which  strongly  con- 
trasts with  the  body  of  the  writing  and  print,  which  is  in  black  ink. 
The  change  was  made  before  the  receipt  of  the  goods  or  any  contract 
for  shipment  was  consummated.  Without  delay,  the  altered  and  signed 
bills  were  returned  to  the  consignors.  It  is  not  improbable  that,  accord- 
ing to  their  custom,  they  did  examine  the  bills  ot  lading.  If  so,  and 
they  did  not  assent  to  the  contract  as  signed,  they  should  have  notified 
the  defendants  at  once.  In  that  case,  if  the  goods  had  been  shipped^ 
the  defendants  might  have  been  liable  for  the  loss.  If  not  shipped,  the 
consignors  might  have  refused  to  consummate  the  contract  as  proposed 
by  the  company,  and  taken  possession  of  their  property.  By  the  agreed 
statement  of  facts,  it  appears  that  ''immediately"  on  signing  the  bills  of 
lading  the  goods  were  shipped.  It  would  seem  from  this  language  that 
no  time  was  given  for  the  assent  of  the  shippers  to  the  change  in  the 
bills.  But  we  do  not  think  that  we  are  so  literally  to  understand  it.  It 
was  undoubtedly  meant  that  the  goods  were  forwarded  in  such  prorhpt 
time  as  would  excuse  the  carrier  for  not  shipping  sooner.  Indeed,  the 
dates  of  the  shipment  and  arrival  at  Detroit  are  conclusive  on  this  point. 
The  evidence  nowhere  discloses  any  express  assent — indeed,  no 
assent  at  all,  unless  it  be  the  assent  which  the  law  presumes,  under  all 
the  lacts  and  circumstances  of  the  case.  See  Jordan  v.  Norton,  4  Mees. 
&  Wels.  154.  It  would  be  natural  and  business-like  that  the  consignors 
should  at  least  see  that  the  bills  were  signed.  They  state  it  was  their 
custom  to  examine  their  bills.  If  they  had  done  so,  in  this  instance, 
the  interlineation  could  have  hardly  escaped  their  attention;  and  there  is 
nothing  in  the  evidence,  relating  to  the  course  of  business  between  the 
parties,  or  the  frequency  or  extent  of  the  shipments,  that  would  amount 
to  an  excuse  for  the  omission.  If  purposely  omitted,  the  plaintiffs  can 
hardly  complain,  nor  ought  the^^  to  be  allowed  to  do  so,  if  the  omission 
was  through  carelessness.  The  very  nature  of  the  transaction  was  such 
as  to  charge  the  consignors  with  knowledge  of  the  contract;  and  receiv- 
ing it  without  dissent,  they  are  to  be  presumed  to  know  that  it  contained 
the  terms  on  which  the  property  was  to  be  transported.  It  is  incumbent 
on  the  plaintiffs  to  show  that  there  was  a  dissent  in  a  reasonable  time, 
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at  least.  Nothing  of  the  sort  appears  in  the  testimony,  and  no  iraud  is 
alleged  or  proved.  In  these  respects,  a  bill  of  lading  differs  Irom  the 
class  of  cases  to  be  found  in  the  books  ol  printed  notices  limiting  the 
liability  of  the  carrier,  of  which  Blossom  v.  Dodd,  43  N  Y.  (4  Hand) 
264;  Southern  Express  Co.  v.  Moon,  39  Miss.  822,  and  Adams  Express 
Co.  V.  Nock,  2  Duv.  562,  are  instances.  Indeed,  this  is  not  a  case  of 
the  limitation  of  the  carrier's  responsibility,  but  a  question  as  to  what 
was  the  contract  between  the  parties. 

The  principle  of  the  case  of  Van  Toll  v.  Railway  Co.,  104  Eng.  C. 
L.  75,  although  a  bailment,  applies  with  great  force  here.  The  plaintifi 
had  deposited  goods  for  sate-keeping,  part  of  which  were  afterward 
lost,  and  received  a  printed  receipt  or  ticket  containing  the  contract, 
which  stated  there  should  be  no  liability  exceeding  ;^10  in  value. 
Besides,  a  notice  to  the  same  effect  was  posted  conspicuously,  but  there 
was  no  proof  that  the  plaintiff  read  either  the  notice  or  the  ticket;  iu 
fact,  she  did  not  read  the  notice.  The  court  held  that  there  was  an  assent 
to  the  terms  of  the  bailment.  '*If,"  Said  Mr.  Justice  Byles,  *'the  party 
chooses  to  put  it'*  (the  receipt)  **in  his  pocket,  though  he  does  not 
know  one  word  it  contains,  it  seems  to  me  he  assents  to  it  implicitly, 
whatever  its  terms  may  be,  on  two  conditions."  One  of  these  was  that 
the  terms  should  be  reasonable,  and  the  other  plain  and  obvious. 

In  Grace  v.  Adams  100  Mass.  (4  Browne),  505,  it  was  held  that  the 
receipt  without  dissent,  by  a  consignor,  of  a  bill  of  lading  by  which  the 
carrier  stipulates  against  liability  for  loss  by  fire,  discharges  the  carrier 
for  such  a  loss,  not  caused  by  his  negligence,  and  evidence  is  not  admis- 
sible, in  the  absence  ol  fraud,  to  show  that  the  consignor  did  not  read 
the  terms  of  the  bill  of  lading  delivered  to  him  by  the  carrier. 

In  the  case  at  bar,  the  consignor  had  no  right  to  take  it  tor  granted 
that  the  defendant  would  accept  the  proposed  terms  ot  the  shipment. 
Negotiations  between  consignors  and  carriers  as  to  the  terms  of  the 
carrier's  contract,  are  as  common  as  in  other  cases.  And  when  the  bills 
of  lading  were  delivered  to  the  consignors,  and  accept^ed  without  read- 
ing them,  and  without  dissent  communicated  to  the  delendants  in  a 
reasonable  time,  they  had  the  right  to  inter  the  assent  of  the  shippers. 
The  shippers  knew  that  the  bill  of  lading  contained  the  terms  of  the 
contract,  and  the  law  presumes,  in  the  absence  of  fraud  or  imposition, 
that  the  shipper  read  it,  or  was  willing  to  assent  to  its  terms  without 
reading  it.  And  the  defendants  have  the  right  to  the  protection  of  the 
obligations  they  assumed,  and  are  not  to  be  deprived  of  it  by  the  wilful 
or  negligent  omission  ot  the  consignors  to  read  the  contract.  It  will 
not  do  to  allow  a  party  to  deny  knowledge  ot  the  contents  of  a  contract, 
after  he  has  made  it,  by  showing  that  he  did  not  read  it.  In  the  absence 
of  fraud,  he  is  conclusively  presumed  to  understand  its  terms  and  legal 
eftect.     Rice  v.  Manufacturing  Co.,  56  Mass.  (2  Cush.)  80. 

This  application  of  the  principles  stated,  is  fully  justified  by  Mr. 
Parsons,  in  Vol.  1,  p.  476,  of  his  work  on  Contracts,  where  he  treats  of 
the  assent  of  the  parties  to  a  contract.  There  is  no  substantial  reason 
why  there  might  not  be  objections  made  to  the  rate  at  which  the  defend- 
ants agreed  to  carry  this  property,  as  well  as  to  any  of  the  other  terms 
of  the  contract,  upon  the  grounds  claimed  by  the  plaintiffs. 

On  the  whole  case,  we  think  judgment  should  be  rendered  for  the 
defendant. 
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PROMISSORY  NOTES -MORTGAGE.  <^^^-o- 

3887 

[General  Term,  October,  1872.] 

William   Hellbr  v.  Lazarus  Mkis. 

1.  When  a  negotiable  promissory    note,  secured  by  mortgage   on  real   estate,  is 

indorsed  before  due,  for  value,  to  an  indorsee  without  notice  of  any  equities 
existing  against  the  payee  in  favor  of  the  maker,  and  the  mortgage  is,  at  the 
same  time,  assigned  to  the  indorsee  of  the  note,  the  mortgage  in  the  hands  of 
the  latter,  is  subject  to  equities  existing  prior  to  such  assignment  in  favor  of 
the  mortgagor  ag:ainst  the  mortgagee ;  and  the  indorsee  of  the  note  and  mort- 
gage can  only  enforce  the  mortgage  for  the  amount  equitably  due  to  the  mort- 
gagee from  the  mortgagor,  while  he  is  entitled  to  a  personal  judgment  against 
the  maker  of  the  note  for  the  full  amount  thereof. 

2.  Where,  in  such  case,  an  action  was  brought  to  foreclose  the  mortgage  only,  and 

the.  court  found  the  full  amount  of  the  note  due,  and  ordered  a  foreclosure  of 
the  mortgage  therefor,  and,  upon  error,  such  judgment  was  modified  by  finding 
only  the  amount  equitably  due  utfon  the  mortgage  and  decreeing  a  foreclosure 
therefor,  and  when,  after  the  cause  had  been  remanded,  the  plaintiff,  by  leave 
of  the  court,  filed  a  supplemental  petition,  asking  for  a  personal  judgment  for 
the  balance  due  upon  the  note,  upon  which  supplemental  petition  the  defend- 
ant took  issue  by  answer,  and  upon  which  issue  judgment  was  rendered  against 
him,  personally,  for  such  balance,  the  judgment  so  rendered  will  not  be  reversed 
upon  petition  in  error. 

A.  J.  Pruden,  for  plaintiff  in  error. 
Long  &  Kramer,  for  defendant  in  error. 

Yaplk,  J. 

The  defendant  in  error,  Meis,  was  the  indorsee  and  holder  for  value, 
without  notice  ot  any  equiti.es  existing  against  the  same,  of  a  negotiable 
promissory  note  for  $1,760,  made'by  Heller,  payable  to  the  order  of  one 
John  J.  Weiler,  which  note  was  secured  by  a  mortgage  on  real  estate 
then  owned  by  Heller.  Meis  brought  suit  in  this  court  against  Heller 
and  other  parties  to  foreclose  the  mortgage  for  the  entire  sum  due  on 
the  note..  In  his  petition  he  did  not  ask  tor  a  personal  judgment,  but 
only  that  the  amount  due  him  might  be  lound  by  the  court,  and  the 
mortgaged  premises  ordered  to  be  sold  to  satisiy  that  amount.  T&e  note 
and  mortgage  were  given  by  Heller  to  secure  part  of  the  purchase  money 
of  the  land  which  he  had  purchased  from  the  payee  and  indorser  ol  the 
note,  Weiler.  To  that  petition,  Heller  filed  an  answer  and  cross-petition, 
averring  an  equity  against  Weiler,  his  vendor,  to  the  amount  ol  K586.3(), 
which  he  asked  to  be  allowed  as  against  Meis,  Weiler's  indorsee  and 
assignee  of  the  mortgage. 

At  the  trial  in  special  term,  the  court  refused  the  set-off;  found 
that  the  entire  amount  was  due  to  Meis  from  Heller  upon  the  note; 
gave  a  personal  judgment  for  it,  and  granted  an  order  ot  sale  of  the 
mortgaged  premises  to  satisfy  the  judgment. 

Heller  then  brought  the  case  betore  the  general  term  upon  error, 
where  the  court  found  that  there  was  error  in  the  judgment  below;  that 
there  was  in  equity  due  Meis  from  Heller,  on  the  mortgage^  the  amount 
ot  the  note  less  the  amount  of  such  set  off,  and  the  judgment  below  was 
modified  accordingly,  and  the  mortgaged  premises  ordered  to  be  sold 
only  for  the  sum  of  $1,419.68,  interest  and  costs.    The  report  of  the 
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case,  containing  a  full  statement  of  the  facts,  will  be  found  in  Heller 
V.  Meiss.  13  Re.  670  (1  C.  S.  C.  477). 

The  decision  there  made  was  based  upon  that  ot  Baily  v.  Smith,  1 
Ohio  St.  396,  which  holds  that  a  mortgage  securing  a  negotiable  promis- 
sory note,  indorsed  before  due  to  an  innocent  holder  tor  value,  is  not 
thereby  so  assigned  as  to  preclude  the  mortgagor  from  setting  up  against 
the  assignee  any  equities  he  may  have  against  the  mortgagee,  and  which 
existed  prior  to  the  assignment,  so  far  as  such  mortgage  may  be  con- 
cerned; and  that  such  a  mortgage,  securing  such  an  indorsed  promissory 
note,  can  only  be  enforced  by  the  assignee  to  the  extent  that  the  mort- 
gagee could  have  enforced  it. 

Heller  paid  off  the  amount  found  due  in  general  term  upon  the 
mortgage,  and  took  a  receipt  theretor.  The  receipt  was  simply  given 
for  the  amount  found  due  in  general  term,  and  did  not  say  anything 
further. 

Therelore,  Meis,  by  leave  ot  the  court,  filed,  in  special  term,  a 
supplemental  petition,  asking  to  recover  personally  against  Heller  the 
balance  due  upon  the  note  so  indorsed  to  him  before  it  became  due.  To 
this  Heller  pleaded*  the  judgment  in  general  term,  and  his  payment  of 
that  judgment,  as  a  full  bar  to  Meis'  further  recovery.  He  also  denied 
that  there  was  anything  due  to  the  plaintiff  upon  the  note.  A  trial  was 
had,  and  judgment  was  rendered  for  Meis  fur  the  balance  claimed  by 
him  as  due  upon  the  note. 

Heller  now  brings  the  case  here  again,  upon  error,  to  reverse  that 
judgment.  He  claims  that  the  judgment  in  general  term  was  conclusive 
upon  the  whole  merits;  covered  the  amount  due  from  him  to  Meis  upon 
both  note  and  mortgage,  and,  il  erroneous,  Meis'  remedy  was  by  peti- 
tion in  error  to  the  Supreme  Court,  and  not  in  this  court  in  special  term. 

The  law  is  settled  in  this  state,  that  such  an  indorsee  of  such  a  prom- 
issory note  is  entitled  to  recover  the  amount  of  the  same  in  full  Irom  the 
maker,  whatever  rights  of  deduction  the  latter  may  have  as  against  the 
original  payee  and  indorser;  but  if  such  note  be  secured  by  mortgage, 
which  mortgage  is  also  assigned  with  the  note,  the  mortgage  is  subject, 
in  the  hands  ol  the  indorsee  ol  the  note,  to  all  equities  of  the  mortgagor 
against  the  mortgagee  ex  sting  prior  to  the  assignment.  A  decree  of 
foreclosure  can  only  be  had  lor  the  amount  equitably  due;  the  residue  oi 
the  amount  d.ie  on  the  note  can  only  be  collected  by  means  of  a  personal 
judgment  against  the  maker.  Such  were  Meis'  legal  rights  and  remedies 
against  Heller.  Now,  we  think  the  legal  eftect  oi  the  proceedings  had  in 
general  term  was  only  to  modify,  not  reverse,  the  proceedings  at  special 
term.  The  latter,  in  effect,  lound  that  the  whole  amount  was  due  upon 
both  note  and  mortgage,  while  the  general  term  found  that  the  mortgage 
was  only  enforcible  for  a  less,  and  specified  sum.  This  left  the  amount 
found  due  upon  the  note  in  special  term  unaffected.  It  is  true  the  special 
term  rendered  a  personal  judgment  against  Heller  for  this  amount,  which 
was,  perhaps,  error,  as  the  petition  contained  no  prayer  for  such  judg- 
ment. It  is  true,  too,  that  Meis  might  have  had  execution  av^arded 
him  for  this  balance  after  his  mortgage  security  had  been  exhausted, 
or  that,  on  his  motion,  the  general  or  special  term,  either,  would  have 
permitted  him,  at  once,  and  without  working  any  delay,  to  have 
amended  the  prayer  of  his  petition,  so  as  to  ask  for  such  personal  judg- 
ment upon  the  note.  See  Draper  v.  Moore,  13  Re.  834,  (2  C.  S.  C. 
lt)7).     It  is  true  the  supplemental  petition  may  have  been  unnecessary 
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to  enable  Meis  to  obtain  the  remedy  he  sought;  but  no  motion  ^as 
mslde  to  strike  it  from  the  files,  and  issue  by  answer  was  taken,  and 
a  trial  had  upon  it.  So  the  error,  if  error  there  was,  or  the  irregularity 
ol  this  part  ol  the  proceedings,  did  not  prejudice  Heller. 

"The  court,  in  every  stage  of  an  action,  must  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings,  which  does  not  atlect  the 
substantial  rights  of  the  adverse  party;  and  no  judgment  shall  be 
reversed  or  aflected  by  reason  ol  such  error  or  delect."  Code,  Sec.  138 
[Sec.  5115,  Rev.  Stat.]. 

It  is  obvious  that,  upon  the  whole  case,  and  by  all  these  proceedings, 
Meis  has  received  from  Heller  only  what  he  became  legally  entitled  to 
recover  by  the  indorsement  of  the  note  to  him. 

The  judgment  will  be  affirmed  with  costs;  but  we  find  that  there 
was  reasonable  ground  for  these  proceedings  in  error,  and  no  penalty 
will  be  awarded. 


INSOLVENCY— NOTICE— TITLE.  2  c^s  c. 

[General  Term.  October,  1872] 

*  Marmaduke  ife  Brown  v.  Harvey,  Drake  &  Co. 

K.  &  Co.,  iti  St.  Louis,  purchnsf  d  from  M.  &  B.  cue  hundred  and  two  sacks  of  wheat 
for  cash  on  delivery,  thereby  representing  themselves  as  solvent,  and  consigned 
the  same  to  H  D.  &Co.,ai  Cincinnati.  When  M.  &  B.  demanded  payment, 
they  were  inforn,ed  that  K.  &  Co.  were  insolvent.  K.  &  Co.  transferred  the 
bill  of  lading  to  M.  &  B  ,  who  ini mediately  directed  H.  D.  &  Co.  to  sell  the 
wheat  when  it  arrived  at  Cincinnati,  and  account  to  them.  H.  D.  &  Co.  claimed 
to  be  bona  fide  purchasers  from  K.  &  Co.  and  refused  to  account  toM.  &  B: 
Held^  that  the  sale  to  K.  &  Co.  was  fraudulent,  and  passed  no  title  to  the  wheat, 
as  between  K.  &  Co.  and  M.  &  B  ,  and  that  H.  D.  &  Co.,  who  had  been  notified 
in  time,  acquired  no  title. 

J.  G   &  H.  Doaglass,  for  plaintiffs. 
Lincoln,  Smith  &  Stevens,  for  defendants. 

O'Connor,  J. 

Marmaduke  &  Brown,  plaintiffs  in  error,  and  the  firm  of  Kleinsmith 
&  Co.,  weie,  in  l^t)8,  merchants  doing  business  in  St.  Louis«  Missouri. 
On  August  11,  1868,  Marmaduke  &  Brown  sold  to  Kleinsmith  &  Co. 
one  hundred  and  two  sacks  ot  wheat  for  cash,  and  gave  to  Kleinsmith 
&  Co.  an  order  for  the  wheat,  which  was  then  lying  at  the  levee  at  St. 
Louis.  A  lew  days  before  this  transaction,  Kleinsmith  &  Co.  wrote  to 
the  defendants,  Harvey,  Drake  &  Co.,  ol  Cincinnati,  that  they  could 
forward  them  certain  qualities  of  wheat  at  prices  named.  Harvey, 
Drake  &  Co.  telegraphed  back  to  send  two  car-loads  ot  a  specified  quality. 
Kleinsmith  &  Co.  delivered  the  one  hundred  and  two  sacks  ol  wheat 
to  the  Ohio  &  Mississippi  Railroad,  consigned  to  Harvey,  Drake  &  Co.,  ot 
Cincinnati,  and  received  a  bill  of  lading  therelor,  dated  August  14,  I8(i8. 

At  this  time,  Kleinsmith  &  Co.,  of  St.  Louis,  were  not  indebted  to 
Harvey,  Drake  &  Co.,  but  the  firm  ot  Meyer,  Kleinsmith  &  Co.,  of 
Chicago,  composed  ot   the  same  persons,  was.     Harvey,  Drake  &  Co. 

*  Cited  for  the  point  that  a  party  who  has  delivered  possession  of  property 
through  fraud,  and  the  property  has  been  consigned  to  a  third  party,  may  repossess 
himself  of  the  property  against  such  third  party  who  has  been  given  proper  notice, 
Pike  V.  Bank,  2  Dec.  3,'6  (1  N.  P.  206). 
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advanced  no  money  for  the  wheat,  but  when  they  finally  sold  it,  credited 
the  amount  they  were  to  pay,  to  the  indebtedness  of  the  Chicago  firm. 

On  August  14  or  15,  two  or  three  days  after  the  purchase,  Marma- 
duke  &  Brown,  according  to  the  custom  in  case  of  cash  sales,  sent  in 
their  bill  to  Kleinsmith  &  Co.  for  the  one  hundred  and  two  sacks  of 
wheat,  and  were  informed  that  Kleinsmith  &  Co.  bad  no  means  of  pay- 
ing the  same;  that,  in  iact,  Kleinsmith  &  Co.  had  failed  and  gone  into 
bankruptcy.  Kleinsmith  &  Co.,  however,  who  were  still  in  possession 
of  the  bill  of  lading,  and  the  wheat  being  .still  at  the  depot  ol  the  rail- 
road in  East  St.  Louis,  by  the  direction  of  the  Chamber  of  Commerce  of 
St.  Louis,  translerred  the  bill  of  lading  to  Marmaduke  &  Brown,  and 
assigned  to  them,  in  writing,  whatever  interest  they  may  have  had  in- 
the  wheat.     This  was  also  on  August  14  or  15. 

Marmaduke  &  Brown  immediately  wrote  to  Harvey,  E rake  &  Co., 
informing  them  ol  the  whole  transaction,  asserting  their  ownership,  and 
directing  them  to  sell  the  wheat  and  account  to  them,  Marmaduke  & 
Brown.  It  is  probable  from  the  evidence  that  this  letter  was  received  by 
Harvey,  Drake  &  Co.,  belore  the  wheat  reached  Cincinnati.  Harvey, 
Drake  &  Co.  refused  to  recognize  Marmaduke  &  Brown  in  the  transac- 
tion, and  claimed  to  be  dona  fide  purchasers  from  Kleinsmith  &  Co. 

The  failure  and  insolvency  of  Kleinsmith  &  Co.  were  complete. 
According  to  the  testimony,  nothing  bas  been  realized  from  their  assets, 
and  nothing  is  expected. 

Upon  this  state  of  lacts,  Maimaduke  &  Brown  brought  their  action 
against  Harvey,  Drake  &  Co.  for  the  value  of  the  wheat  and  the  sacks 
in  which  it  was  contained.  The  jury  returned  a  verdict  in  their  favor 
for  the  value  of  the  sacks,  about  which  at  the  trial  there  was  no  dispute, 
but  found  in  favor  of  Harvey,  Drake  &  Co.  for  the  wheat.  The  plain- 
tiffs below,  plaintifls  in  error  here,  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  the  case  is  now  here  in  error. 

The  principal  question  in  the  case  before  us  is,  whether  the  verdict 
can  be  sustained  by  the  evidence.  From  all  the  testimony  in  the  case, 
it  seems  to  us  the  conclusion  cannot  be  escaped,  that  at  the  time  of  the 
cash  sale  and  delivery  of  the  wheat  to  Kleinsmith  &  Co.,  they  were 
fully  aware  of  their  hopelessly  insolvent  condition,  and  of  their  utter 
inability  to  pay  for  the  same.  The  sale  was  for  cash,  without  any  con- 
dition. The  implied  representation  was  that  the  vendees  were  able  and 
ready  to  pay  on  delivery,  and  would  pay  on  demand.  Now,  if  this  be 
so,  as  between  Marmaduke  &  Brown  and  Kleinsmith  &  Co.,  it  is  clear 
that,  by  reason  ol  these  implied  fraudulent  representations,  no  title  to 
the  wheat  vested  in  Kleinsmith  &  Co.,  and  that,  so  far  as  they  were 
concerned,  Marmaduke  &  Brown  might  well  have  maintained  an  action 
of  replevin  lor  the  same.  The  title  to  property  must  always  be  some- 
where, and  it  the  title  to  this  wheat  never  vested  in  Kleinsmith  &  Co., 
it  must  have  remained  with  Marmaduke  &  Brown,  and  as  Kleinsmith  & 
Co.  could  not  transfer  a  title  which  they  never  possessed,  it  results  that 
the  defendants,  Harvey,  Drake  &  Co.,  could  derive  no  title  through 
them,  unless  Marmaduke  &  Brown  had  been  guilty  of  some  such  negli- 
gence or  conduct  as  would  mislead  innocent  parties  and  estop  them  from 
denying  that  Kleinsmith  &  Co.  had  a  good  title. 

The  evidence  shows  that  Marmaduke  &  Brown  exercised  great 
diligence  in  immediately  notifying  Harvey,  Drake  &  Co.  of  the  whole 
transaction  and  of  their  claim  to  the  ownership  of    the   goods.     The 
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defendants  received  the  goods  with  this  notice,  and  were  in  no  way  mis- 
led»  and  having  appropriated  the  wheat  to  their  own  use,  it  is  but  just 
that  they  should  account  to  the  true  owner  for  it. 

We  think,  thereiore.  that  the  court  at  special  term  erred  in  over- 
ruling the  motion  ior  a  new  trial,  and  entering  judgment  on  the  verdict. 

The  judgment  at  special  term  is  reversed,  and  a  new  trial  granted. 

This  view  ot  the  case  renders  it  unnecessary  to  consider  the  objec- 
tions urged  against  the  charge  of  the  court  at  special  term. 


PROMISSORY  NOTES— SURETY— ANSWER.  2  c^.c. 

[General  Term,  October,  1872.] 

Christian  Schmidt  v.  Henry  Cordks. 

Where  suit  is  brought  upon  a  promissory  note  against  two  persons,  one  of 
whom  is  a  surety  and  known  to  be  such  by  the  payee  and  plaintiff  at  the  time 
of  receiving  the  note,  and  such  surety  does  not  deny  the  making  of  the  note^ 
but  answers  that  for  a  sufficient  consideration,  without  his  constent,  the  plain- 
tiff ^ave  furtner  time  to  the  principal  debtor  in  which  to  p&yf  and  the  plaintiff 
replies  that  such  further  time  was  not  given  without  the  consent  of  the  surety, 
but  with  his  full  knowledge  and  consent:  He/dithai  such  answer  is  new  matter 
constituting  a  defense,  and  the  burden  of  proof  is  upon  the  party  setting  it  up 
to  prove  every  material  allegation  contained  in  it,  and  a  defendant  must  prove 
that  he  did  not  consent  to  such  extension  of  time. 

Banning  &  Emery,  and  E.  S.  Throop,  for  plaintiti  in  error. 
J.  W.  Applegate,  for  defendant  in  error. 

Yaplb,  J. 

This  is  a  petition  in  error  brought  to  reverse  the  judgment  of  this 
court  in  special  term,  for  an  alleged  misdirection  ol  the  court  to  the  jury. 

Henry  Cordes  brought  suit  upon  a  promissory  note  against  one 
Henry  Grube  and  Christian  Schmidt,  the  plai^itiff  in  error.  The  first- 
named  delendant  made  default,  and  Schmidt  answered  that  he  was  only- 
surety  in  the  promissory  note  sued  upon,  as  the  plaintiff,  Cordes,  at  the 
time  of  receiving  it,  knew,  and  that  subsequently,  for  a  sufficient  con- 
sideration, and  without  his  consent,  the  plaintid  gave  time  to  the  prin- 
cipal to  pay  the  note.  The  plaintiff  replied,  denying  that  such  lurther 
time  was  given  without  his,  Schmidt's  consent,  but  that  he  expressly 
consented  to  the  giving  of  such  further  time. 

The  court  charged  the  jury  that  the  burden  of  proof  was  upon 
Schmidt  to  satisfy  them,  by  the  preponderance  of  evidence,  that  sucn 
further  time  was  given  by  the  plaintiff  to  the  principal  without  his^ 
Schmidt's,  consent. 

This  charge  was  clearly  correct ;  for,  to  a  make  a  successful  defense, 
it  was  legally  obligatory  upon  Schmidt  to  establish  every  material 
allegation  in  his  answer,  it  being  new  matter  set  up  by  way  of  defense  to 
the  statements  of  fact  contained  in  the  petition,  all  of  which  the  answer 
admitted.  Had  the  answer  failed  to  state  that  time  was  given  to  the 
principal  without  the  consent  of  the  surety^  it  would  have  been  bad  on 
demurrer,  and  the  defendant  failing  to  prove  it  at  the  trial,  the  plaintiff 
would  have  been  entitled  to  a  judgment,  the  making  of  the  note  being 
admitted.     That  fact  was  an  essential  element  in  the  defense,  and  it  is 
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to  be  likened  to  the  case  oi  au  action  for  injury  resulting  Irom  a  defend- 
ant's culpable  negligence.  The  plaintiff  must  prove  that,  on  his  part, 
fae  cooimitted  no  culpable  negligence  contributing  directly  to  his  injury. 
If,  in  such  cases,  the  defendant  may  be  said  to  be  held  to  prove  a  nega- 
tive, it  is  because  the  same  is  an  essential  ingredient  in  his  case  or 
defense.     See  Hoffman  v.  Gordon.  15  Otiio  St.  207,  215. 

Judgment  affirmed  without  penalty,  as  there  was  reasonable  ground 
for  the  proceedings  in  error. 


«  CSC.         ASSESSMENTS— PLAINTIFF— ASSIGNMENT. 

[General  Term,  October,  1872.] 

Scully  &  Dixon  v.  Wm.  Ackmeyer  bt  al. 

1.  In  an  action    to  enforce  a  sewer  assessment,  either  against  the   property,  or 

personally  against  the  owner,  where  the  entire  transaction  has  arisen  since  the 
passaf(e  o(  the  municipal  code  of  1869,  the  municipal  corporation,  and  not  the 
beneficiary  o(  the  claim,  must  be  the  party  plaintiff. 

2.  The  assignment,  by  the  municipal  corporation,  of  the  claim  to  such  beueficiaty 

and  '.irecting  payment  to  he  mnde  to  him,  does  not  empower  the  latter  to  main- 
tain an  action  upon  it  in  his  name;  nor  can  any  assignee  of  such  claim  sue  in 
his  own  name,  but  must  use  that  ot  the  municipality. 

I.  J.  Miller,  for  plaintiffs. 

A.  G.  W.  Carter,  for  deiendants. 

Yaple,  J. 

This  case  stands  upon  demurrer  to  the  petition,  reserved  lor  the 
decision  here  from  special  term.  The  plaintiffs  sue  to  recover  a  sewer 
assessment  upon  a  lot  in  the  city  of  Cincinnati,  demanding  a  personal 
judgment  against  Ackmeyer,  who  holds  a  lease  for  ten  years  upon  the 
premises,  in  which  lease  he  covenanted  with  his  lessor,  among  other 
things,  to  pay  oft  and  discharge  all  assessments  that  should  be  charged 
upon  the  property*  and  also  asking  to  subject  the  land  to  the  payment  of  ' 
the  assessment.  The  entire  transaction  has  arisen  since  the  passage  of 
the  municipal  code.  May  7,  l8t)9,  and  is  governed  by  that  act,  and 
subsequent  supplementary  and  amendatory  statutes.  Alter  the  assess- 
ment and  completion  ot  the  work,  the  city  of  Cincinnati  formally  assigned 
the  claim  to  the  plaintiffs,  and  they  bring  suit  upon  it  in  their  own 
names.  In  support  of  the  demurrer,  it  is  insisted  that  the  facts  stated 
show  that  there  is  no  cause  of  action  subsisting  in  favor  of  the  plain- 
tiffs against  the  defendant,  who  demurs,  but  that,  if  the  facts  stated 
constitute  any  cause  oi  action,  it  is  one  in  favor  ol  the  city  ol  Cincin- 
nati only. 

We  think  the  demurrer  well  taken.  The  municipal  code,  [66  O. 
X.  149]  in  relation  to  the  cost  of  sewers,  Sec.  627,  [Sec.  2393,  Rev. 
Stat.]  provides  that  ^'proceedings  for  the  recovery  of  the  assessments, 
or  the  enforcement  ot  the  lien,  shall  be  as  directed  in  chapter  forty- 
eight."  That  chapter,  Sees.  546,  547,  [Sec.  2686,  Rev.  Stat.]  enacts 
that  the  assessment  may  be  recovered,  or  the  lien  enforced  in  the  name 
of  the  corporation.  The  former  statute  [60  O.  L.  223]  (2  S.  &  C.  1505. 
Sec.  30),  repealed  by  the  municipal  code,  authorized  such  proceedings, 
•either  in  the  name  ot  the  corporation.  **or  in  the  name  ol  any  person 
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to  whom  the  municipal  corporation  shall  have  directed  payment  to  be 
made/'  It  will  be  seen  that  the  clause  authorizing  the  real  owner  ot 
the  claim  to  sue  in  his  own  name,  if  the  corporation  should  direct  pay- 
ment to  be  made  to  him,  has  been  repealed. 

In  this  statute,  '^may''  is  obviously  to  be  construed  '^mmt,'^  and 
the  provisions  ol  the  code  of  civil  practice,  requiring  actions  to  be 
brought  in  the  name  ot  the  real  party  in  interest,  have  no  application 
to  this  special  class  of  cases.  Cases  like  this  are  to  be  considered  as 
exceptions  to  the  ordinary  class.  State  v.  Lee.  21  Ohio  St.  t)62,  and 
cases  there  cited.  The  alleged  assignment  by  the  city  to  the  plaintiffs 
is  no  more  tlian  was  the  former  direction  of  payment  to  the  person  by  the 
corporation.  But  parties,  by  contract,  can  no  more  change  the  rules 
prescribed  by  statute  governing  parties  to  actions,  than  they  can  repeal 
such  statute.  The  claim  and  right  of  enforcement  are  created  and 
regulated  by  statute  alone. 

It  is  true  that  the  municipal  code  expressly  authorizes  such  claims 
to  be  assigned,  but  no  right  is  given  to  the  assignee  to  sue  in  his  own 
name;  he  can  no  more  do  so  than  an  assignee  of  9i  chose  in  action  2X 
common  law.  As  in  that  case,  the  real  beneticiary  has  the  right  to  use 
the  name  of  the  necessary  legal  plaintiff  to  enforce  the  right.  A. proper 
mode  of  styling  such  cases  would  be:  **The  (^City  of  Cincinnati) ^  for 
the  use  of  A.  B.,  against  C.  D.**  This  would  advise  all  concerned  as 
to  who  really  prosecutes  the  claim,  and  to  whom  payment  is  to  be  made. 
We  consider  no  other  question  presented  in  the  argument  ol  counsel. 

Demurrer  sustained. 


BANK  STOCK— HYPOTHECATION.  2  £f  0 

[General  Term,  October,  1872.] 

*R.  W.  Lee  v.  Citizens  National  Bank  of  Piqua  kt  al. 

1.  a  uational  banking  association  was  organized  under  the  act  of  congress  of  1864. 

In  its  articles  of  association^  it  provided  that  the  bank  might  make  by-laws, 
"  to  prohibit,  if  the  directors  shall  so  determine,  the  transfer  of  stock  owned 
by  any  stockholder  who  may  be  liable  to  it,  either  as  principal  debtor  or  other- 
wise, without  the  consent  of  the  board."  It  subsequently  adopted  a  by-law, 
providing  that  "  certificates  of  stock  shall  contain  upon  them  notice  of  the  pro- 
vision, that  no  transfer  of  the  stock  shall  be  made  without  the  consent  of  the 
board  of  directors  by  any  stockholder  indebted  to  it."  It  then  adopted 
another  by-law,  providing  that  certificates  of  stock,  signed  by  the  president 
and  cashier,  may  be  issued  to  stockholders,  and  the  certificate  shall  state  upon 
the  face  thereof  that  the  stock  is  transferable  only  on  the  books  of  the  bank ; 
and  when  stock  is  transferred,  the  certificates  thereof  shall  be  returned  to  the 
bank  and  canceled,  and  new  certificates  issued." 

2.  It  then  issued  certificates  of  stock,  which  did  not  state  that  they  were  not  trans- 

ferable by  the  holder  while  liable  to  the  bank,  but  which  stated  that  they  were 

*  Cited  for  the  point  that  where  legal  questions  arise  dependent  wholly  upon 
the  federal  constitution  and  acts  of  congress,  and  in  no  way  involving  any  state 
constitution  or  legislation,  decisions  of  the  Supreme  Court  of  the  United  States  are 
to  be  followed  in  construing  the  same  by  state  courts,  as  the  Supreme  Court  of  the 
United  States  may  review  a  decision  of  a  state  court  involving  the  construction  of 
an  act  of  congress  constitutionally  passed.  In  re  Brophy,  4  Dec.  391,  cited  in  sup- 
port of  the  proposition  that  a  bank,  by  virtue  of  a  statute,  may  have  a  valid  lien 
upon  its  stock  in  the  hands  pf  a  party  indebted  to  it,  or  his  assignee,  if  the  debt  to 
the  bank  was  incurred  before  notice  of  assignment.      Bank  v.  Bank,  5  Dec.  Re.  342. 

68    Dec. 
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"  transferable  only  on  the  books  of  the  bank,  in  person  or  by  attorney,  on  the 
surrender  of  such  certificates."  And,  upon  the  backs  thereof,  were  printed 
blank  forms  of  assignment  and  power  of  attorney,  under  seal,  for  the  holders 
to  assign  their  stock. 

3.  The  cashier  of  such  bank,  who  was  also  a  director,  became  the  owner  of  a  cer- 

tificate for  fifty  shares  of  its  stock,  each  share  being  for  one  hundred  dollars. 
He  signed  his  name  to  the  blank  form  of  assignment  and  power  of  attorney, 
and  delivered  the  same  to  a  business  firm,  of  which  he  was  a  member,  to  raise 
money  upon  for  the  use  of  such  firm.  The  firm  hypothecated  it  and  delivered 
it  to  bankers,  who  loaned  money  upon  the  faith  of  it,  they  having  no  knowledge 
of  the  owner's  liability  to  the  bank,  and  no  notice  of  the  requirements  of  its 
articles  of  association  or  by-laws.  At  the  time  of  such  pledging,  the  party 
to  whom  the  certificate  of  stock  was  issued,  was  liable  to  his  bank  for  a  large 
sum  of  money.  He  afterward,  being  cashier  and  custodian  of  the  bank's  trans- 
fer books,  transferred  such  stock  on  the  books  to  the  president  of  the  bank» 
individually,  but  really  in  trust  to  secure  the  bank  for  his  liabilities  to  it.  The 
certificate  was  not  returned,  it  being  in  the  hands  of  his  pledgees,  and  the 
transfer  was  made  on  the  books  without  the  knowledge  of  any  one  except  such 
cashier;  but  it  was  afterward  ratified,  the  president  of  the  bank  personally 
assumed  all  the  liabilities  of  the  cashier,  and  the  bank  thereupon  transferred 
this  stock  to  him  upon  its  books,  and  has  since  paid  him  the  dividends  upon 
the  same.  ^ 

4.  The  bankers  to  whom  the  stock  had  been  pledged,  not  being  repaid  their  loan  in 

full,  sued  the  pledgor,  said  cashier,  and  recovered  a  judgment  against  him  for 
between  $1,500  and  $1,600,  upon  which  they  caused  execution  to  issue ;  and,  to 
make  their  money,  let  the  sheriff  levy  on  the  stock  in  their  hands,  they  deliver- 
ing it  to  him  for  the  purpose,  when  it  was  further  levied  upon  on  two  other 
executions  in  favor  of  the  debtor's  other  general  creditors.  It  was  sold,  like 
personal  property,  at  sheriff's  sale,  without  the  pledgor's  consent  to  either 
levy  or  sale,  and  another  firm,  knowing  the  terms  upon  which  the  pledgees 
held  it,  purchased  it  for  f  1,600,  it  being  wonh  about  par,  which  money  they 
paid  to  the  sheriff,  who  paid  over  to  the  original  pledgees,  who  retained  it  in 
satisfaction  of  their  debt,  and,  with  their  Consent,  the  sheriff  delivered  the 
stock  certificate,  accompanied  by  a  bill  of  sale,  to  the  purchasers.  They  sold 
and  delivered  it  to  the  plaintiff,  who  was  one  of  their  firm  at  the  time  of  their 
purchase. 

6.  The  certificate  of  stock  was  duly  pre.sented,  by  the  purchasers,  to  the  bank,  and 
a  transfer  on  the  books  to  them  duly  demanded  and  refused,  on  the  grounds 
aforesaid,  and  because  the  same  stood  transferred  to  the  president  of  the  bank 
as  the  owner,  in  person,  thereof.  The  bank,  being  located  in  another  county 
than  that  in  which  the  suit  was  brought,  voluntarily  entered  its  appearance  to 
the  action  in  the  county  where  suit  was  brought :     Held — 

(1)  That  the  act  of  congress  authorizing  the  organization  of  the  bank  and 
providing  for  its  government,  the  articles  of  association,  the  rules  and  by-laws 
of  the  bank,  and  the  act  of  issuing  and  Jorm  of  the  stock  certifi- 
cate must  all  be  construed  together;  and  while,  in  such  cases  the  bank's 
equity  and  rights  are  superior  to  those  of  the  mere  general  creditors  or  stock- 
holders, a  person  who  receives  such  certificate  from  the  holder,  so  indorsed 
in  blank,  in  the  usual  course  in  business,  for  value,  and  without  actual  notice  of 
the  owner's  liability  to  his  bank,  or  of  its  rules  and  by-laws,  acquires  a  right 
and  property,  in  such  stock,  paramount  to  the  equities  of  the  bank,  and,  upon 
return  of  the  certificate,  may  compel  such  bank  to  transfer  such  stock  to  him. 
Such  stock  is  not  negotiable  paper,  in  the  legal  sense  ot  the  term,  but  the 
assignee's  right  is  derived  from  the  tact  that  the  bank  itself  has  put  it  in  the 
power  of  its  stockholder  to  raise  money  upon  it,  and  must  bear  the  loss  as 
between  it  and  an  innocent  purchaser,  or  pledgee. 

(2)  In  this  case,  this  stock  has  never  been  transferred  ;  the  acts  of  the  cashier  and 
bank  attempting  to  do  so  are  void,  the  certificate  of  stock  not  having  been 
returned  as  required  by  the  rules  of  the  bank,  and  that  was  notice  to  the  bank 
of  others'  rights  in  the  stock. 

(3)  The  owner  of  a  certificate  of  stock,  in  the  form  of  that  in  this  case,  may  assign 
it  and  appoint  an  attorney  in  blank,  though  it  be  an  instrumeut  under  seal. 

(4)  Such  stock  cannot  be  levied  upon  and  sold>on  execution,  and  such  attempted 
levy  and  sale  are  void,  without  the  levy  and  sale  were  assented  to  by  the  owner 
of  the  certificate. 
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(6)  The  holder  of  such  stock  in  pledge,  as  collateral  security  for  its  owner's  debt,  is 
an  agent  of  the  latter,  which  agency  is  coupled  with  an  interest  in  the  pledge, 
and,  like  a  trustee,  he  must  account  to  his  cestui  que  trust  for  the  surplus 
remaining  after  the  satisfaction  of  his  interest,  which  imposes  upon  him  the 
duty  of  guarding  the  interests  of  all  parties  as  far  as  possible.  He  can  only 
sell  with  the  consent  of  the  pledgor  or  after  due  notice  to  him,  and  if  he  do  so, 
he  will  be  liable  for  the  sacrifice  of  others'  interests. 

(6)  Upon  the  facts  of  this  case,  the  bankers  holding  the'pledge  have,  in  equity, 
assigned  their  debt  and  pledge  to  the  plaintiff,  who  stands  in  their  stead. 

^)  He  can,  therefore,  not  claim  title  to  the  entire  stock,  but  only  a  lien  upon  it  for 
$1,600,  and  interest  upon  that  sum  from  the  date  of  paying  the  money  to  the 
sheriff;  therefore,  he  cannot  thus  sacrifice  S5,000  worth  of  stock  for  Sl,600. 

6.  Section  57  of  the  national  banking  act,  authorizing  suits  to  be  brought  against 

snch  banks,  in  state  courts,  only  in  the  counties  of  their  location,  is  a  mere 
personal  privileg:e,  which  they  may  waive,  and  if  they  enter  their  appearance 
to  suits  brought  in  other  counties,  they  give  to  the  state  courts  full  jurisdiction 
over  them. 

7.  Where  legal  questions  arise,  dependent  wholly  upon  the  constitution  of  the 

United  States  or  acts  of  congress,  and,  in  no  way  involving  any  state  constitu- 
tion or  legislation,  the  decisions  of  the  Supreme  Court  of  the  United  States 
settling  the  construction  of  the  same  will  be  followed  by  the  state  courts, 
though  they  may  have  construed  similar  provisions  in  the  constitution  and 
statutes  of  their  own  states  differently. 

Huston  &  Shunk,  for  plaintiff. 

Matthews,  Ramsey  &  Matthews,  for  defendants. 

YAPI.B,  J. 

This  case  comes  before  us  for  decision  upon  the  law  and  facts,  by 
reservation  Irom  special  term. 

The  plaintiff,  in  his  petition,  alleges  that  the  Piqua  Bank  is  organ- 
ized under  what  is  known  as  the  national  banking  act,  passed  June  3, 
18(54,  and  located  at  Piqua,  Miami  county,  Ohio;  that,  on  May  2,  1867, 
one  Robert  B.*  Moores,  then  a  director,  and  the  cashier  ol  the  bank, 
became  the  owner  and  holder  of  fifty  shares  of  its  capital  stock,  of  $100 
each,  authenticated  by  the  signature  of  the  defendant,  G.  Volney  Dorsey, 
as  president,  and  Moores  as  cashier,  with  a  blank  lorm  ol  indorsement 
and  power  of  attorney,  under  seal,  printed  on  the  back  thereof;  that 
Robert  B.  Moores,  the  owner  and  holder  of  such  certificate,  afterward 
signed  his  name  to  such  blank  iorm  ot  indorsement  and  power  of 
attorney,  and,  before  November  4,  1867,  delivered  the  same  to  a  trading 
firm  ol  which  he  was  a  member,  composed  ol  himself  and  one  Henry  A. 
Perkins,  lor  hypothecation,  lor  the  benefit  of  such  firm;  that,  on 
November  4,  the  firm  hypothecated  the  certificate  by  delivering  it,  so 
indorsed,  as  collateral  security,  to  A.  G.  Burt  &  Co.,  bankers  in  the  city 
of  Cincinnati,  in  the  usual  course  of  business,  tor  a  loan  of  $3,00U  to  the 
firm,  such  stock  having  been,  before  that  time,  lully  paid  over  to  the 
bank  by  Moores;  that  part  of  such  loan  was  repaid,  and  the  balance 
being  due,  Burt  &  Co.,  on  November  27. 1869,  brought  suit,  in  this  court, 
against  such  firm,  on  its  note  given  for  such  loan,  and,  at  the  February 
term,  1870,  recovered  a  judgment,  against  Robert  B.  Moores  (Perkins 
having  been  discharged  in  bankruptcy),  lor  $1,556,  with  interest  Irom 
January  3,  1870,  and  $11.10  costs;  that,  on  April  21,  1870,  Burt  &  Co. 
caused  an  execution  to  be  issued  on  the  judgment,  which  was  levied 
upon  such  stock  in  their  hands,  together  with  two  other  executions  in 
favor  of  general  creditors  ot  Moores,  by  the  sheriff',  and  which  stock 
was,  by  that  officer,  sold,  at  sheriff's  sale,  on  May  5,  1870,  to  Adolph 
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Wood  &  Co.,  for  the  sum  of  tl,6U0  (Moores  not  assenting  to  such  levy 
and  sale),  and  the  certificate,  with  a  bill  oi  sale,  delivered  to  them,  and 
the  money,  after  deducting  costs,  handed  over  to  Burt  &  Co.,  who 
received  the  same;  that,  on  May  24,  1870,  Adolph  Wood  &  Co.,  such 
owners  and  holders,  presented  the  certificate  of  stock  and  bill  of  sale  to 
the  bank,  and  demanded  a  transfer  of  the  stock  to  them  on  the  books  of 
the  bank,  which  demand  the  cashier  refused  to  comply  with,  by  order  ot 
the  board  of  directors  ot  the  bank;  that  Wood  &  Co.  then  sold  and  traos- 
leried  the  certih^ate  to  the  plaintiff,  who  is  the  holder  and  owner 
thereof,  but  that  the  bank  refuses  to  recognize  him  as  such,  or  to 
transfer  the  stock  to  him  on  its  books;  and  that  the  defendant,  G.  Volney 
Dorsey,  the  president  of  the  bank,  claims  to  have  some  right  or  interest 
in  the  subject  ol  the  litigation. 

The  plaintiff  then  prays  the  court  to  establish,  by  judgment,  his 
ownership  of  the  stock,  free  irom  all  claims  or  alleged  liens  upon  the 
same  by  the  defendants;  that  the  bank  be  required  to  transfer  the  stock 
to  him  on  its  books,  and  to  account  to  him  for  all  dividends  since  May 
6,  1870,  and  for  alternative  and  general  relief. 

Upon  the  summons  issued  in  the  case,  there  is  this  indorsement: 
**By  virtue  of  express  authority,  we  hereby  enter  the  appearance  of  the 
defendants.  Matthews  &  Ramsey.*'  The  bank  has  not  answered,  but 
is  represented  in  court  by  its  attorneys. 

Dorsey  filed  an  answer  and  cross-petition,  alleging  that  he  is  the 
sole  owner  ol  the  stock;  that,  on  January  1(5,  1858,  he,  being  the  presi- 
dent ot  the  bank,  received  from  Robert  B.  Moores,  then  a  director  and 
the  cashier  of  I  he  bank,  and  to  whom  such  certificate  of  stock  had  been 
issued,  and  in  whose  name  it  then  stood  upon  the  transfer  books  ol  the 
bank,  a  complete  transfer  of  such  stock,  with  certain  other  stock  of 
Moores'  to  sectire  to  the  bank  an  indebtedness  ol  said  Moores  to  it, 
amounting  to  $23,500;  that  he,  Dorsey,  continued  to  hold  such  stock, 
subject  to  a  lien  thereon  of  the  bank,  for  all  Moores'  indebtedness  to  it, 
until  July  26,  I8t)9,  when  he,  Dorsey,  gave  his  individual  obligation 
to  the  bank  for  the  then  amount  of  Moores'  indebtedness  to  it,  amounting 
to  $37,247.29,  a  large  part  ot  which  he  has  since  paid,  and  for  the 
balance  of  which  he  is  still  bound  to  the  bank;  that,  on  August  9.  I8t>9, 
the  bank  consented  to  and  did  transfer  to  him  all  its  rights  in  all  such 
stock;  that,  by  the  rules  and  by-laws  of  the  bank,  such  certificates  of 
stock  are  transferable  only  on  the  books  of  the  bank  by  the  stockholder 
in  person  or  by  attorney,  each  certificate  containing  a  printed  notice  to 
that  effect;  that  it  was  provided  by  section  15  of  the  by-laws  of  the 
bank,  before,  on,  and  ever  since  November  4,  1867,  among  other  things, 
that  the  stock  of  the  bank  should  be  transferred  only  on  the  books  of 
the  company,  and  that  no  transfer  should  be  made,  without  the  consent 
of  the  board  of  directors,  by  any  stockholder  who  should  be  liable  to  the 
bank,  either  as  principal  debtor  or  otherwise;  and  that  from  May  9,  iSffJ, 
until  after  November  4,  1867,  when  Moore's  stock  was  pledged  to  Burt 
&  Co.,  Moores  was  liable  to  the  bank  in  the  sum  oi  $8,500,  which 
r<»mained  unpaid  and  was  part  of  the  liability  assumed  by  him,  Dorsey. 
He  then  prays  that  the  plaintiff  may  be  compelled  to  deliver  up  the 
certificate  of  stock  to  him,  and  that  the  same  may  be  canceled. 

The  following  is  a  copy  of  the  certificate  of  stock  and  the  indorse- 
ment in  blank  by  Moores: 


SUPERIOR  C0X7RT.  917 


Lee  V.  Bank. 


*The  Citizens  National  Bank  of  Piqua,  state  of  Ohio.  No.  47.  60 
shares.  This  is  to  certify  that  Robt.  B.  Moores  is  entitled  to  fifty  shares, 
of  one  hundred  dollars  each,  of  the  capital  stock  of  the  Citizens  National 
Bank  of  Piqua,  transferable  only  on  the  books  of  the  bank,  in  person  or 
by  attorney,  on  the  surrender  of  this  certificate.*' 

*'G.  VoLNEY  DORSEY,  President. 

*'R.  B.  Moores,  Cashier. 

"Piqua,  Ohio,  May  2,  1867.'' 

[25  cent  revenue  stamp.] 

On  the  back: 
For  value  received, hereby  sell,  transfer,  and  assign  to 


( I 


the  shares  of  stock  within  mentioned,  and  authorize to  make  the 

necessary  transfer  on   the  books  of  the  bank. 

'^Witness  my  hand  and  seal,  this  —  day  of ,  186 — . 

[seal.]  ** Robert  B.  Moores." 

Witnessed  by . 

The  by-law  fifteen,  referred  to  in  the  delendanl's  answer,  provided 
that  certificates  of  stock  shall  contain  ubo7i  them  notice  of  the  provision 
that  no  transfer  of  the  stock  shall  be  made  without  the  consent  ot  the 
board  of  directors  by  any  indebted  stockholder.  This,  the  certificate 
does  not  contain. 

It  was  issued  under  by-law  sixteen,  which  provided  that  * 'certifi- 
cates of  stock,  signed  by  the  president  and  cashier,  may  be  issued  to 
stockholders,  and  the  certificate  shall  state  upon  the  lace  thereof,  that 
the  stock  is  transferable  only  upon  the  books  of  the  bank,  and  when 
stock  is  transferred,  the  certificates  thereof  shall  be  returned  to  the  bank 
and  canceled,  and  new  certificates  issued." 

Article  six  of  the  articles  of  association  ol   this  bank  also  provided 
that  it  might  make  by-laws  \,o'' prohibit,  if  the  directors  shall  so  determine^ 
the  transfer  of  stock  owned  by  any  stockholder  who  may  be  liable  to  it 
eitfter  as  principal  debtor  or  otherwise,  without  the  consent  of  the  board, ' ' 

From  May  till  after  November  4,  1867,  Robt.  B.  Moores  was  only 
liable  to  the  bank  in  the  sum  of  $8,500  with  Dorsey,  who  is  his  iather- 
in-law,  as  indorser,  and  in  $2,000,  for  which  he  was  indorser  lor  a  Mr. 
Moores;  but,  during  all  that  time,  he  usually  had  a  balance  in  his 
favor,  upon  the  books  ol  the  bank,  of  between  86,000  and  $7,000.  '  He 
continued  to  be  a  director  in  and  cashier  ol  the  bank  for  some  time 
after  January  16,  1868,  when  the  transfer  of  this  stock  was  made  to 
Dorsey  on  the  books  of  the  bank.  Moores,  being  cashier,  on  January 
16,  1868,  without  Dorsey  *s  knowledge,  transferred,  on  the  bank's  books 
all  his  rights  title,  and  interest  to  G.  Volney  Dorsey.  To  this,  and  other 
shares  ol  stock,  the  word  ^'trustee,*'  after  **Dorsey,*'  was  subsequently 
inserted,  on  the  advice  ot  counsel;  but  wheteher  in  Moores'  presence  or 
with  his  consent,  does  not  expressly  appear,  though,  it  is  presumed  it 
was.  Of  course,  the  certificate  of  stock  was  not  present  or  returned, 
and  it  was,  at  the  time,  without  the  assent  of  the  board  ol  directors. 
Since  August  9,  1870,  when  the  bank  transferred  all  its  rights  in  this 
stock  to  him,  Dorsey  has  received  the  dividends  upon  it,  viz:  two  and 
one-half  per  cent,  semi-annually. 

The  evidence  shows  that  when  this  stock  was  sold  by  the  sheriff  to 
Wood  &  Co.,  May  5,  1870,  such  stock  was  worth  par,  or  seventy-five 
per  cent,  oi  its  face  at  forced  sale. 
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The  bank,  having  given  up  all  claims  upon  the  stock,  and  accepted 
Dorsey  as  Its  debtor,  the  question  of  right  to  be  determined  is  between 
the  plaintiff  and  Dorsey. 

Section  5  of  the  act  of  1864,  provided  for  the  organization  of  national 
banks,  requires  articles  of  association,  ''which  shall  specily,  in  general 
terms,  the  object  lor  which  the  association  is  formed,  and  may  contain 
any  other  provisions,  not  inconsistent  with  the  provisions  of  this  act, 
which  the  association  may  see  fit  to  adopt  for  the  regulation  ol  its  busi- 
ness and  the  conduct  of  its  affairs." 

And  Sec.  8  provides  that  the* 'board  oi  directors  shall  also  have 
power  to  define  and  regulate,  by  by-laws  not  ^inconsistent  with  the  pro- 
visions of  this  act,  the  manner  in  which  its  stock  shall  be  transl erred," 
etc. 

Section  12  enacts  that  the  capital  stock  ot  such  banks  shall  be 
divided  into  shares  of  $100,  be  deemed  personal  property,  and  transferable 
on  the  books  of  the  association,  ''Hn  such  manner  as  may  be  prescribed 
in  the  by  laws  or  articles  of  association,^^  But  Sec.  35  forbids  such  bank 
Irom  making  any  loan  or  discount  on  the  security  of  the  shares  oj  its  own 
capital  stocky**  and  from  becoming  the  purchaser  or  holder  tbereot, 
,  unless  to  prevent  loss  on  a  debt  previously  contracted  in  good  faith, 
and  then  it  must  dispose  of  the  same  within  six  months. 

Section  37  of  the  act  of  l8t>3  C12  Stat,  at  Large,  676)  contained, 
substantially,  the  same  provision  as  the  present  Sec.  35  (13  Stat,  at 
Large,  110);  but  Sec.  36  oi  tbe  act  ol  1863,  repealed  and  supplied  by 
Set.  12  ot  the  act  of  1864,  above  mentioned,  expressly  provided  that 
**no  shareholder,  etc.,  shall  \i2iVQ  power  to  sell  or  transfer  any  share  held 
in  his  own  right,  so  long  as  he  shall  be  liable,  either  as  principal 
debtor,  surety,  or  otherwise,  to  the  association  lor  any  debt,"  etc.  This 
restriction  is  repealed  by  the  act  of  June  3,  1864,  and  entirely  omitted 
irom  its  provisions. 

It  will  thus  be  observed  that,  under  the  act  of  1868,  such  associa- 
tions could  not  so  draw  their  certificates  ol  stock,  or  frame  their  articles 
of  association,  or  by-laws,  as  to  permit  a  stockholder  to  vest  a  para- 
mount equitable  right  ot  property  in  them  in  innocent  purchasers  lor 
value,  while  such  stockholder  should  be  indebted  to  the  bank;  but  under 
tbe  act  of  1864,  this  may  be  done;  so  upon  principle,  the  question  in 
every  case  would  be,  whether  the  bank,  in  view  of  its  articles  ol  associa- 
tion, by-laws,  and  authorized  form  ol  certificates  of  stock,  construed 
together,  has  or  has  not  done  so. 

There  have  been  adjudications  upon  these  points  under  these  acts. 
In  the  case  of  the  Bank  v.  Lanier,  11  Wall.  369,  the  Supreme  Court  of 
the  United  States  have  held,  that,  where  a  stockholder  in  such  a  bank 
agrees  with  it  that  if  it  will,  in  futurCy  deposit  with  him  its  funds  at  a 
bank  of  his  in  another  city,  it  shall  have  a  lien  on  his  stock  to  secure 
such  deposits,  so  thereafter  to  be  made,  and  he  does  not  deposit  such 
stock  with  the.bank,  but  keeps  it,  and  assigns  it  for  value  to  an  inno- 
cent purchaser,  such  purchaser  can  hold  it  as  against  such  bank.  This 
decision  is  clearly  correct,  under  the  act  of  1864,  for  a  deposit  is  a  loan, 
and  the  statute,  Sec.  35,  forbids  any  loan  upon  the  iaith  of,  or  pledge  or 
deposit  of  its  stock  by  or  with  such  bank.  And  if  the  bank  cannot 
receive  or  hold  its  stock  in  pledge  for  future  loans,  it  can  acquire  no  lien 
therefor  by  mere  agreement  not  accompanied  by  delivery.  This  case 
carefully  distinguishes  between  such  cases  and  those  in   which  snch 
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banks  endeavor  to  secure  themselves  for  the  previous  indebtedness  ol 
stockholders,  incurred  independently  ot  the  credit  ol  their  stock. 

In  Knight  v.  Old  National  Bank,  4  Law  Times  Rep.  240,  a  stock- 
holder, previously  indebted  to  the  bank,  made  an  assignment  of  his  stock 
for  the  benefit  ot  his  creditors;  and  his  assignee  claimed  it  tor  creditors 
generally  against  the  bank,  which,  in  its  articles  of  association,  iorbid 
the  valid  transfer  of  such  stock  while  the  stockholder  should  be 
indebted  to  the  bank,  and  the  circuit  court  of  the  United  States,  Cliflord, 
J. ,  held  that  such  assignee  could  not  recover  against  the  bank.  The 
vital  lacts  of  this  case  were  wholly  ditlerent  irom  those  in  Bank  v. 
Lanier,  supra.  The  debt  was  one  contracted  in  the  past;  and  the  plain- 
tifi  was  the  mere  assignee  ior  the  benefit  of  creditors.  No  third  person's 
rights  intervened.  An  assignee  in  bankruptcy,  or  under  insolvent  laws, 
acquires  only  the  rights  of  his  assignor;  any  claim  in  his  hands  ia  sub- 
ject to  all  the  equities  ol  everybody,  as  it  would  have  been  in  the  hands 
oi  the  debtor.  Hence,  it  was  as  if  the  debtor  himself  had  insisted  that 
the  bank  should  transfer  his  stock  to  his  creditors  generally.  This 
rule  ot  law  is  settled  by  the  uniform  and  unbroken  course  of  decisions, 
both  in  England  and  the  United  States.  Scott  v.  Surman,  Willes  400; 
Newhall,  Ex  parte,  2  Story  360;  Mitchell  v.  Winslow.  2  Story  680; 
Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  596;  Strong  v.  Clawson,  5  Gilm. 
(111.)  346;  [Gibson  v.  Warden]  Warden,  etc.  v.  Gay  lord  &  Son,  81  U.  S. 
(14  Wall.)  244. 

The  confusion  produced  by  this  decision,  and  its  apparent  conflict 
with  the  Bank  v.  Lanier,  simply  arises  from  the  fact  that  a  wrong 
reason  was  given  for  the  decision;  for  it  is  not  at  all  in  conflict  with  that 
case.  In  the  Bank  of  Attica  v.  Bank,  20  N.  Y.  501,  the  court  held  that 
a  bank  could  not  pass  such  by-laws,  because  the  act  of  its  incorporation 
provided  that  it  might  do  so  in  its  articles  of  association^  from  which 
Justice  Cliflord  inferred  that  a  national  bank  may  make  such  provisions 
in  its  articles  of  association,  but  not  by  a  mere  independent  by-law; 
though,in  Bank  v.  Lanier,  supra.W  was  the  illegality  of  the  matter  covered 
by  the  by-law  that  the  court  based  the  decision  upon.  In  Conklin  v. 
Bank,  45  N.  Y.  655,  which  was  a  case  of  the  assignment  by  a  stockholder 
of  his  stock  for  the  benefit  of  creditors,  though  previously  indebted  to 
his  bank,  his  stock  certificate  stating  on  its  face  that  the  stock  'Ms  not 
transferable  until  all  liabilities  of  the  stockholder  to  this  bank  are  paid," 
the  court  held  the  transfer  good  as  against  the  bank  on  the  assumed 
authority  of  the  Lanier  case,  decided  by  the  Supreme  Court  of  the  United 
States.  With  all  due  respect,  we  hold  that  the  question  in  Bank  v. 
Lanier,  supra,  was  a  wholly  different  one,  and  that  this  New  York  case 
was  wrongly  decided. 

The  next  inquiry  is,  what  is  the  law  where  such  a  banking  corpo- 
ration has  provided  in  its  articles  ol  association  and  by-laws,  that  no 
stockholder  shall  assign  or  transfer  his  stock  while  indebted  to  the  bank, 
such  liability  having  been  created  previously,  and  not  in  any  way  upon 
the  security  of  the  stock  itself,  when  the  bank  has  adopted  and  issued 
to  such  stockholder  2iformoi  certificate  entirely  omitting  reference  to 
such  restriction,  and  stating  that  no  transfer  is  to  be  made  on  its  .books, 
except,  on  return  of  the  certificate  in  person  or  by  attorney,  with  a  blank 
form  ot  assignment  and  power  of  attorney  printed  on  the  back  of  such 
certificate;  and  such  stockholder  slfall  have  signed  his  name  to  the  blank 
assignment  and  power   of  attorney,  and  delivered  the  certificate  tipon 
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sale  or  pledge  to  a  third  party,  for  value,  which  party  has  no  other 
knowledge  than  what  the  certificate  contains.  Does  such  holder 
acquire  an  equity,  paramount  to  that  ot  the  bank,  created  and  reserved 
by  its  articles  ot  association  or  by-laws  ?  II  so,  it  will  add  great  value 
to  such  stock  by  enabling  its  original  takers  to  avail  themselves  oJ  it 
as  a  basis  of  credit  in  the  business  world,  and  prevent  them  from  virtu- 
ally sinking  so  much  ol  their  means  in  the  bank,  and  will  greatly  add 
to  the  kinds  and  amount  ot  property  the  commercial  world  may  base 
business  transactions  upon.  It  would  obviously  facilitate  the  organiza- 
tion of  such  banks,  for  men  would  then  take  stock,  knowing  that  they 
did  not  withdraw  so  much  of  their  property  from  furnishing  them  a 
basis  of  credit  with  the  world.  It  this  cannot  be  done,  all  moneys 
invested  in  national  bank  stock  is  rendered  useless  to  the  owners  as  a 
basis  of  credit,  whether  they  are  indebted  to  their  banks  or  not.  For 
this  the  world  cannot  know.  The  case  of  the  Bank  v.  Lanier,  78  U.  S. 
(11  Wall.)  369,  376,  378,  does  not  decide  that  such  a  purchaser  or 
pledgee  from  such  st(X?khoIder,  of  such  a  certificate  as  was  issued  in  this 
case,  does  acquire  a  paramount  equity  in  the  stock  over  the  bank,  and 
as  against  its  articles  of  association  or  by-laws. 

But,  it  is  here  contended  that  this  case  is  not  correctly  decided,  and 
we  are  asked  to  hold  the  law  to  be  different.  The  national  banking  act 
has  nothing  to  do  with  state  constitutions  or  laws.  It  depends  entirely 
upon  an  act  of  congress,  and  we  feel  it  our  duty  to  follow  the  construc- 
tion given  to  that  act  by  the  Supreme  Court  ot  the  United  States,  as 
that  and  all  federal  courts  do  to  the  decisions  ot  the  highest  state  courts 
upon  questions  depending  wholly  upon  state  constitutions  and  laws. 
Were  our  state  courts  to  hold  this  question  differently,  the  Supreme 
Court  ot  the  United  States  would  review  and  annul  such  decisions.  This 
is  not  a  case  where  states  have  construed  their  reserved  powers  one  way, 
and  the  United  States  another,  and  the  question  is  presented,  which  is 
the  ultimate  judge  ot  such  reserved  powers.  The  argument  of  counsel 
for  the  defendant,  Dorsey,  could  only  be  properly  urged  for  consideration 
in  that  class  of  cases. 

The  symmetry  of  the  law,  under  so  complex  a  system  of  govern- 
ment as  we  have,  require  us  to  hold  as  we  do  in  this  class  of  cases.  But 
the  decision  of  the  Supreme  Court  of  the  United  States  but  followed 
well  considered  decisions  of  state  courts  made  upon  the  very  point,  and 
the  correctness  of  which  is  expressly  affirmed.  We  allude  to  cases 
growing  out  of  the  celebrated  Schuyler  frauds.  See  New  York  &  N.  H. 
R.  Co.  V.  Schuyler.  34  N.  Y.  30,  83,  85;  Bridgeport  Bank  v.  Railway 
Co.,  30  Conn.  231.  These  cases  decide  that  such  a  certificate  can  only 
be  transt erred  on  the  books  of  the  corporation  by  a  return  of  the  same, 
and  if  not  so  returned  by  the  stockholder,  that  is  notice  to  the  company 
that  he  has  parted  with  it  to  somebody,  of  the  nature  of  whose  rights  it 
is  bound  to  inquire  before  taking  any  action  in  the  premises.  And  they 
clearly  establish  that  by  such  valid  transfer  by  the  stockholder,  without 
notice  of  his  indebtedness  to  the  bank,  the  stockholder's  assignee 
acquires  an  equity  paramount  to  the  bank's.  Also,  that  the  stock- 
holder's signature  to  the  blank  assignment  and  power  of  attorney, 
though  under  seal,  is  valid,  and  that  such  a  certificate  makes  the  stock- 
holder the  agent  of  the  bank,  and  all  whom  it  represents,  to  sell  or 
pledge  and  pass  title  to  such  stock  ceftificates.  Bridgeport  Bank  v.  Rail- 
road Co.,  30  Conn.  231.    These  two  cases  gave  the  Supreme  Court  of 
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the  United  States  abundant  authority  for  the  decision  in  Bank  v.  Lanier, 
supra. 

It  is  said  that  Conant  v.  Reed.  1  Ohio  St.  298,  303,  decides  the  very 
reverse.  Not  at  all.  Section  4t)  of  the  Ohio  banking  law,  43  O.  L  43, 
is  almost  word  lor  word  the  provision  contained  in  Sec.  3t>  ot  the  act  oi 
congress  of  1863,  restricting  the  stockholder's  power  of  transfer,  which 
is  not  in  the  act  of  18t)4,  under  which  these  transactions  arose 

Pendergast  v.  Bank  of  Stockton,  4  Law  T.  R.  247.  252,  decided  by 
the  circuit  court  of  the  United  States  lor  Calilornia,  is  not  in  point.  In 
that  case  the  person  taking  the  stock  from  the  stockholder  had  full 
knowledge  of  the  ride  adopted  by  the  bank^  and  of  the  stockholder's  indebt- 
edness to  it. 

So  we  are  clearly  of  the  opinion  that  Burt  &  Co.  acquired  a  lien 
paramount  to  the  rights  of  this  bank  by  the  tiansler  of  this  stock  to  him 
by  Moores  to  secure  the  money  loaned  to  his  firm.  One  ol  two  innocent 
parties  must  suffer,  and  the  bank,  by  drawing  the  certificate  in  the  form 
it  did,  put  it  in  Moores'  power  to  injure  the  public,  and  must  bear  the 
loss.  The  facts  satisfy  us  that  Moores  intrusted  it  to  his  firm  for  that 
purpose,  and  took  the  benefit  ot  the  money  raised  upon  its  credit,  and 
the  New  York  and  Connecticut  cases  above  cited,  as  well  as  the  case  in 
11  Wallace,  establish  that  the  bank  could  not  transfer  this  stock  on  its 
books  to  anybody  without  its  return,  and  that  its  non -production  was 
notice  to  it  of  Burt  &  Co.'s  rights.  In  fact,  Moores  himself,  the  bank's 
cashier,  and  the  man  who  had  pledged  it,  undertook  to  transfer  it  with- 
out the  conj-ent  of  the  board  of  directors  of  the  bank.  For  these  reasons 
the  stock  has  never  been  validly  transferred  to  Dorsey.  The  attempts  to 
do  so  are  void.  When  transferred,  new  certificates  must  issue,  and  if 
that  could  be  done  without  the  surrender  of  the  old,  a  double  issue  oi 
stock  would  be  the  result. 

It  is  next  contended  that  the  plaintitl  has  no  title  to  this  stock, 
because  Burt  &  Co.  surrendered  jt  to  the  sherifl,  who  levied  their  execu- 
tion upon  it,  under  which  it  was  sold,  and  that  this  relinquished  their 
lien  arising  from  the  pledge  to  them,  and  plaintitl,  through  the  sheriff's 
sale,  acquired  no  other  right  to  the  stock  than  that  of  Robert  B.  Moores', 
to  which  ttie  bank's  rights  were  paramount.  We  admit  that  such  right 
of  the  bank,  under  its  articles  of  association  and  its  by-laws,  was  para- 
mount to  the  rights  of  the  general  creditors  of  Moores.  Whitaker  v. 
Sumner,  37  Mass.  (20  Pick.)  399,  decided  by  Shaw,  C.  J.,  is  a  leading 
case  relied  upon.  But  before  it  can  be  considered  as  iu  point,  we  must 
determine  whether  the  sheriff's  levy  and  sale  upon  this  execution  were 
of  any  validity,  whether  they  were  not  absolutely  void,  and  the  stock, 
therefore,  never  in  the  hands  of  the   law  at  all. 

The  stock  could  not  be  levied  upon  and  sold  upon  execution. 
Oystead  v.  Shed,  12  Mass.  505.  510;  Denton  v.  Livingston,  9  Johns. 
96:  Goodenow  v.  Duffield,  Wright  455,  456;  Haven  v.  Wentworth, 
2  N.  H.  93:  McClelland  v.  Hubbard,  2  Blackf.  361;  Johnson  v.  Craw- 
lord,  6  Blackf.  377;  Buford  v.  Buford,  4  Ky.  (1  Bibb)  305,  306;  Thomas 
V.  Thomas.  9  Ky.  (2  Marsh.  A.  K.)  430;  Cosby  v.  Ross,  26  Ky.  (3 
Marsh.  J.  J.)  290,  291. 

So  the  levy  and  sale  upon  execution  are  void,  it  not  appearing  that 
Robert  B.  Moores  assented  thereto.  Burt  &  Co.  could  only  have  sold 
it  through  the  law  by  proceedings  on  creditor's  bill,  or  by  proceeding  in 
aid  of  execution,  if  no  third  party's  rights  intervened,  or  upon  attach- 
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ment,  under  our  statute,  against  Moores.  Now,  upon  the  evidence,  we 
are  satisfied  that  Burt  6l  Co.  gave  the  certificate  to  the  sheriff  to  make 
their  money  out  of  it  by  a  sale;  that  when  he  had  done  so,  they  took 
the  money  from  Wood  &  Co.,  who  well  knew  the  terms  on  which  they 
held  the  stock,  and  assented  to  the  transfer  of  the  certificate  to  them, 
the  sheri£f  being  the  agent  of  both  parties,  and  this  worked  an  eguitalde 
assignment,  a  thing  well-known  to  the  law,  and  differing  from  subroga- 
tion in  the  fact  that  the  latter  applies  more  properly  to  principal  and 
•surety,  of  all  their  interest  in  the  stock,  to- wit:  the  amount  of  their 
judgment  and  costs,  less  the  costs  subsequent  to  the  issuing  of  the 
execution  to  Wood  &  Co.,  who  have  translerred  their  rights  to  plaintiff, 
a  member  of  the  firm  of  Wood  &  Co.  Tne  amount  due  Burt  &  Co.  on 
the  judgment,  on  May  5,  1870,  when  Wood  &  Co.  paid  their  money, 
was  $1,599.38,  or  we  may  say,  $1,600,  the  amount  paid  for  the  stock. 

Burt  &  Co.'s  possession  of  the  siock  was,  and  the  plaintiff's  is,  the 
possession  of  an  agent  coupled  with  an  interest.  The  stock  could  not 
be  sacrificed  by  them  while  in  their  hands.  In  a  proper  way  they  could 
have  realized  their  money  from  it,  and  for  the  balance  they  would  have 
stood  as  trustees  for  other  interested  parties.  They  could  not  sacrifice 
the  stock  without  rendering  themselves  liable  for  a  breach  oi  their  trust. 
They  did  not  sell  it  as  the  law  requires  in  the  case  oi  a  pledge  or 
collateral  security.  See  Story  Agency  Sees.  489a,  488,  489,  49t),  and 
cases  there  cited. 

The  plaintiff  can  only  claim  $1,600,  with  interest  from  May  5,  1870. 

We  shall,  therefore,  adjudge  and  decree  that  the  defendant,  Dorsey, 
pay  to  the  plaintiff  the  sum  of  $1,600,  with  interest  from  May  5,  1870, 
upon  the  payment  of  which,  the  plaintiff  shall  surrender  to  him  this  cer- 
tificate of  stock,  and  that  the  bank  shall  issue  no  certificate  of  stock  to 
Dorsey  or  his  assigns,  in  lieu  of  this  certificate,  for  the  amount  included 
in  this  judgment,  before  Dorsey  shall  pay  the  same  to  the  plaintiff,  or 
allow  dividends  to  him  or  them  upon  sugh  amount.  It  seems  that  Sec. 
57  of  the  banking  act  of  1864  only  authorizes  national  banks  to  be  sued 
in  state  courts  in  the  counties  or  cities  where  located;  but  this,  we  hold, 
is  a  mere  personal  privilege^  which  may  be  waived,  as  this  bank  has 
expressly  done  in  this  case. 

Judgment  will  be  entered  accordingly,  each  party  to  pay  his  own 
costs. 


2  CSC.  INJUNCTION— CORPORATION  NAME. 

[General  Term,  October,  1872.] 

*  McGowAN  Bros.  Pump  and  Machine  Co.  et  ax.,  v.  John  H. 

.    McGowAN. 

Theodore  and  John  McGowan  Nvere  manufacturers  of  pumps,  under  the  name  of 
"  McGowan  Brothers."  John  sold  out  all  his  interest  in  the  business  and 
assets  of  the  firm  to  Theodore,  including  the  old  patterns,  with  the  name 
*' McGowan  Brothers"  on  them,  and  Theodore  was  to  assume  the  liabilities  and 
succeed  to  the  business  of  the  firm,  and  associate  with  himself  others  if  he 
chose  After  the  contract  of  sale  was  executed,  there  was  inserted  in  the 
notice  of  dissolutio'n  a  privilege  to  Theodore  of  using  the  old  firm  name,  as  to 

*  Motion  for  leave  to  file  a  petition  in  error  to  reverse  this  judgment  was 
,.efused  by  the  Supreme  Court,  22  Ohio  St.  370. 
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which  there  had  been  no  previous  negotiation.  Theodore,  with  others,  pro- 
cured a  certificate  of  incorporation,  under  the  name  "  The  McGowan  Brothers 
Pump  &  Machine  Company,"  and  transferred  to  the  said  corporation  all  his 
rights  and  interest,  as  purchased  from  John :  Held^  that  John,  who  set  up  a 
similar  business  by  himself,  was  entitled  to  an  injunction  to  restrain  the  cor- 

g oration  from  the  use  of  **  McGowan  Brothers"  in  its  name,  the  use  of  the  old 
rm  name  granted  to  Theodore,  being  in  the  nature  of  a  revocable  license. 
That  the  old  name  is  not  a  trade  mark  to  be  used  by  the  corporation;  and 
while  it  has  the  right  to  use  the  old  patterns  and  sell  the  castings  with  the 
name  "  McGowan  Brothers"  on  them,  it  can  not  hold  out  by  the  corporate  name, 
that  all  the  articles  made  by  it  are  in  part  the  product  of  the  skill  and  labor  of 
John,  or  that  the  corppration  is  in  fact  the  old  firm  That  a  well  founded  appre- 
hension of  injury  is  sufficient  to  warrant  an  injunction,  where  the  act,  if  com- 
pleted, must  give  a  ground  of  action.  i 

Sage  &  Hinkle,  and  A.  Taft  &  Sons,  for  plaintiff  in  error. 
Thomas  McDougal,  and  Hoadly  &  Johnson,  for  defendant  in  error. 

Hagans,  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the  court 
at  special  term,  and  comes  here  on  findings  of  the  iact  and  the  law.  To 
the  finding  oi  facts  no  exception  was  taken,  but  a  motion  lor  a  new  trial 
was  made,  on  the  ground  that  the  judgment  of  the  court  below  was  con- 
trary to  law  in  certain  points,  and  not  sustained  by  the  findings  of  fact. 

The  action  was  brought  by  the  defendant  in  error  to  restrain  the 
plaintiff  in  error  from  using  the  name  '*McGowan  Brothers,*'  in  the  cor- 
porate style.  The  material  facts  found  show  that  Theodore  J.  McGowan 
began,  in  1862,  the  manufacture  and  sale  oi  hydraulic  machinery  and 
tobacco  presses,  and  in  l8t)3  went  into  partnership  with  his  brother,  the 
detendant  in  error,  under  the  firm  name  ol  J.  H.  &  T.J.  McGowan, 
adding  to  the  business  of  Theodore  the  manufacture  and  sale  ol  pumps; 
that  they  continued  in  this  business  till  18G5,  when  the  firm  name  was 
changed  to  ^^ McGowan  Brothers ^^^  under  which  name  the  brothers  con- 
tinued to  do  a  profitable  business  till  July  16.  1870,  when  the  firm  was 
dissolved;  that  the  principal  part  of  the  business  was  the  manufacture 
and  sale  of  pumps,  both  of  the  brothers  being  respectively  owners  of 
several  patents;  that  the  tactory  and  salesroom  oi  the  firm  were  at  94 
and  96  Elm  street,  Cincinnati,  Ohio,  and  the  foundry  in  the  Seventeenth 
ward. 

When  the  firm  was  dissolved,  the  partners  entered  into  a  written 
contract,  dated  July  15,  1870,  by  which,  among  other  things,  John  H. 
sold  to  Theodore  J.  his  interest  in  all  the  tools,  fixtures,  patterns,  stock, 
accounts,  bills  receivable,  and  all  other  property  and  assets  of  the 
copartnership,  at  $11,000:  and  John  H.  reserved  the  right  to  make,  use, 
and  sell  articles  and  machinery  manufactured  under  any  of  the  patents 
used  by  the  firm,  and  issued  to  him  individually  or  to  the  firm,  but 
none  issued  to  Theodore  J.  Theodore  J.  asumed  all  liabilities.  At  the 
same  time  the  following  notice  ol  dissolution  was  signed  by  both 
partners : 

**The  copartership,  etc.,  is  dissolved  by  mutual  consent.  The 
business  will  be  conducted  by  Theodore  J.  McGowan,  who  assumes 
all  partnership  liabilities,  and  is  to  collect  all  accounts  due  the  firm  and 
to  use  the  firm  name  in  settlement,  *  * 

At  the  same  time,  the  defendant  in  error  signed,  for  publication 
with  the  notice  oi  dissolution,  a  card  thanking  the  public  for  patronage  to 
the  firm,  and  soliciting  a  continuance  of  it  to  ''my  brother,  who  succeeds 
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to  the  business."  On  the  same  day,  in  preparing  the  notice  of  dissoln- 
tion  for -publication,  there  was  inserted,  alter  the  words  "the  business 
will  be  conducted  by  Theodore  J.  McGowan/*  the  words  '''under  the  old 
style  firm  name^*'  either  by  John  H.  or  by  his  consent;  and  the  notice 
thus  altered  was  published  on  July  17,  1870.  The  reason  given  to  John 
H.  by  Theodore  J.,  for  this  alteration  was,  that  he  wanted  to  use  a 
quantity  of  bill-heads  and  other  printing  on  hand,  which  had  been  pro- 
cured by  the  old  firm,  and  which  he  had  bought. 

While  the  ;iegotiations  for  the  dissolution  were  pending,  it  was 
understood  that  the  partner  who  purchased  the  property  ol  the  firm,  and 
succeeded  to  the  business,  should  be  entitled  to  associate  one  or  more 
persons  with  him  therein;  and  accordingly,  shortly  after  the  purchase^ 
Theodore  J.  associated  two  of  the  plaintiffs  in  error  with  him,  under 
the  name  of  **McGowan  Brothers,*' until  l he  incorporation  hereinafter 
mentioned.  About  a  week  or  ten  days  alter  the  publication  of  the 
altered  notice,  John  H.  objected  that  the  alteration  had  been  made 
without  his  consent,  and  objected  to  the  use  oi  the  name  ^'McGowan 
Brothers.**     This  was  before  the  formation  of  the  corporation. 

On  August  11.  1870,  the  natural  persons,  plaintiffs  in  error, 
associated  themselves  together,  pursuant  to  law,  to  torm  a  corporation, 
called  **The  McGowan  Pump  &  Machine  Company,**  lor  the  purpose  of 
carrying  on  the  business,  and  the  ceriiticale  was,  on  August  20,  1870, 
recorded  in  the  recorder's  oflSce  ol  Hamilton  county,  Ohio. 

On  August  18,  1870,  John  H.  announced,  in  the  papers,  that  he 
had  engaged  in  the  manufacture  of  pumps  and  other  machinery,  in  Cin- 
cinnati, under  the  name  of  *'John  H.  McGowan  &  Co.,'*  the  factory  to 
be  known  as  **The  McGowan  Engine  &  Pump  Company  Works."  The 
plaintiffs  in  error  never  organized  under  their  act  of  incorporation, 
but  on  August  24,  1870,  did  obtain  an  act  of  incorporation  under  the 
name  *'The  McGowan  Brothers  Pump  &  Machine  Company,**  one  of  the 
plaintiffs  in  error,  and  shortly  alter  ward  organized  under  it.  The 
reason  alleged  by  the  plaintiff  in  error  for  making  this  change  of 
incorporation,  was  to  avoid  confusion  of  correspondence  and  orders 
which  might  result  Irom  similarity  of  names. 

All  the  property  and  assets  conveyed  by  John  H.  to  Theodore  J. 
was  conveyed  by  Theodore  J.  to  said  company.  One  of  the  names 
attached  to  the  certificate  of  incorporation  was  John  H.  McGowan, 
Sr.  who  was  the  father  ot  the  defendant  in  error,  and  who  became  an 
incorporator,  by  a  gift  ol  stock,  in  the  company,  of  the  nominal  value 
of  $500,  from  Theodore  J.  The  father  was  an  old  man  unknown  to  the 
public,  poor,  and  possessed  no  knowledge  of  the  business. 

A  large  part  of  the  business  of  the  corporation  consists  of  the  manu- 
facture of  said  pumps,  from  patterns  which  were  sold  by  John  H.  to 
Theodore  J.,  and  at  the  ol.d  foundry,  to  which  the  name  '*McGowan 
Brothers**  is  atttached,  and  of  which  they  form  a  part,  and  that  name  is, 
therefore,  cast  upon  the  articles  manufactured.  The  company  has  sent 
out  large  numbers  of  printed  circulars  to  the  old  customers,  containing 
the  notice  of  dissolution  as  altered;  but  in  its  printed  advertisements  the 
corporation  is  announced  as  ** McGowan  Brothers  P.  &  M.  Co,,'*  the 
words  *'McGowan  Brothers**  being  in  bold  type,  and  especially  con- 
spicuous, and  **P.  &  M.  Co.**  in  ordinary  type,  and  much  less  con- 
spicuous. This  also  occurs  in  some  circulars,  and  in  some  the  name  is 
printed  in  lull. 
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Daring   the  negotiations   for   the  dissolution 
Theodore  J.  desired  John  H.  to  bind  himself   not  t< 
business  in  Cincinnati,  which  he  positive!}'    refui 
the  negotiations  lor  the  dissolution,  nothing  was 
will  of  the  business,  or  the  right  ot  Theodore  J. 
name.     No  valuation  was  especially  made  of  or  coi 
paid  for  such  use,  other  than  appears  in  the  contract 

John  H.  is  widely  known  as  a  man  of  great  i 
ability,  and  as  the  senior  member  ot  the  old  lirm  of  '  *1 
and  is  now  extensively  engaged  in  a  similar  busin 
the  use  of  the  words  **McGowan  Brothers"  in  th 
in  catalogues,  circulars,  advertisements,  bill-beads,  ; 
manufactured  from  the  old  patterns  only,  and  by  tl 
in  error's  father's  name,  as  a  member  of  said  corp 
way,  however,  than  in  the  record  of  it  in  the  count: 
is  to  some  extent  led  to  believe  that  the  defendant  in 
with  plaintiffs  in  error  in  their  business,  and  that 
**McGowan  Brothers,"  and  defendant  i^  error  is  ur 
combating  this  belief  in  the  prosecution  ol  his  busin 

As  matter  ot  law,  the  court  lound  that  the  sah 
to  Theodore  J.  carried  with  it  the  good  will  of  the 
Brothers,"  and  that  the  same  passed  by  assignment  1 
J    to  the  McGowan  Brothers  Pump  &  Machine  Co 
and  is  the  property   thereof,  and  by  consequence  t 
entitled   to   all  correspondence   and  orders  addr^essed 
Brothers,  and  John  H.  has  no  right  to  them.     But  tb 
tion  has  no  right  to  use  the  words  "McGowan  Brothc 
corporate  name  or  otherwise,  except  as  presently  stale 
is   deceived   by   such   use,  and  John  H.  irreparably 
court  ordered  the  plaintiffs  in  error  to  be  restrained  li 
words  as  part  of  the  corporate  name,  and  from  usin 
same  in  their  business,  in  any  manner,  except  upon  t 
John  H.  to  TheoJore  J.  at  the  time  ol  the  dissolution, 
therefrom.     And  the  plaintiffs  in  error  were  allowed  5 
to  change  their  corporate  name,  provided  that  the} 
style  themselves  successors  to  the  McGowan  Brothers, 
divided. 

The  plaintiffs  in  error  excepted  to  the  decisior 
they  had  no  right  to  use  the  old  firm  name  as  part  of  1 
otherwise  than  as  provided  for  by  the  court;  that  the 
and  John  H.  irreparably  injured,  and  to  the  restrainin 

There   can    be   no   doubt  that  where  one  partnei 
partner  a  going  business,  every  advantae:e  arising  froi 
sole  ownership  of  the  premises,    stock,  and  establi 
advantages  acquired  by  the  old  firm  in  carrying  on  its 
connected  with  the  old  place  or  the  old  name,  passet 
Lord    Elden    describes   this  in    Crutwell  v.  Xye,   17 
probability  that  the  old  customers  will  resort  to  the  0 
vendor  will  not  be  prevented  Irom  carrying  on  a  si  mi! 
where,  or  with  whom  he  pleases.     Story  Part.,  Sec.  i 
Sec.  161  ;  Kennedy  v.  Lee,  3  Mer.   440;  Chenum  v. 
29;  Churten  v.  Douglass,  5  Jurist  (N.  S.),  887;  S.  C 
174. 
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Clearly,  by  the  contract  of  sale,  Theodore  J.  was  given,  in  the  busi- 
ness he  afterward  chose  to  establish,  the  exclusive  right  to  represent  his 
own  or  some  other  concern,  as  "late  McGowan  Brothters,"or  as  '*succes- 
sors  to  McGowan  Brothers.'*  Whether  the  right  to  use  the  name 
"McGowan  Brothers,**  stmpliciter,  passed  also  to  Theodore  J.,  by  the 
sale,  is  not  so  clear.  One  partner  might,  for  a  sufficient  consideration, 
sell  this  right,  assuming,  ol  course,  all  the  consequences  of  its  subse- 
quent use.  It  he  suffered  himselt  to  be  held  out  still  to  the  world  as 
a  partner,  he  might  be  made  liable  as  such,  though  a  notice  of  dissolu- 
tion was  published.     Parsons  Part.  413,  414,  and  cases. 

In  looking  into  the  notice  of  dissolution,  we  find  that  the  use  is 
provided  oi  the  old  firm  name  in  settlement.  It  is  said,  that  Theodore 
J.  had  this  right  to  this  use  in  the  absence  of  any  stipulation.  This 
is  so;  but  we  think  the  stipulation  for  this  right  was  an  exclusion  of  the 
right  to  use  it  in  any  other  way.  It  is  conceded  that  it  must  be 
expressly  conveyed ;  but  no  special  valuation  of  the  use  contended  for, 
seems  to  have  been  made  or  any  special  consideration  paid  lor  it.  It  is 
said,  that  the  consent  ol  John  fl.  to  the  alteration  of  the  notice  of  disso- 
lution is  his  construction  ot  what  was  the  contract  at  the  time.  It, 
however,  appears,  that  it  was  rather  a  license  to  Theodore  J.  to  use  the 
old  firm  name.  It  so,  it  was  revoked  in  sutiicient  time.  While  John 
H.  might  have  been  willing  that  Theodore  J.  might  use  the  old  firm 
name  simpiiciier,  he  might  well  reJuse  to  allow  the  use  ol  it  by  him  in 
connection  with  others.  In  this  view  it  was  a  personal  license,  and 
without  consideration.  There  is  certainly  no  express  stipulation  in  the 
contract  lor  such  use  of  the  old  firm  name  as  is  claimed,  and  we  think 
the  finding  of  the  court  on  this  point  was  right.  This  is  not  the  case 
of  a  surviving  partner,  who  may  have  the  right,  under  some  circum- 
stances, to  continue  the  business  in  the  old  name.  Nor  is  it  a  case  such 
as  Banks  v.  Gibson,  34  Beav.  566.  where  two  partners  simply  divided 
the  assets  ol  the  concern,  but  made  no  airangement  as  to  the  use  of 
the  firm  name.  There  Sir  John  Romily.  M.  R.,  refused  an  injunction, 
holding  that  each  had  the  liberty  ot  using  the  old  firm. 

But  whether  both  conclusions  are  correct  or  not,  the  real  ground  on 
which  the  defendant  in  error  stands,  according  to  the  findin«:s  of  the 
court,  is  that  the  present  use  of  the  old  firm  name  injures  the  business  of 
the  defendant  in  error,  which  is  a  similar  business,  as  well  as  deceives 
the  public,  and  that  the  plaintiffs  in  error  derive,  in  fact,  the  benefit  of 
his  name  and  his  skill  by  the  use  they  make  of  the  old  firm  name, 
thereby  depriving  him  of  his  just  shareof  the  public  patronage  and  ot 
the  fruits  of  his  experience,  reputation,  and  labor;  that  the  impression 
prevails  that  John  H.  is  supposed  to  be  a  member  of  the  corporation,  or 
rather  that  the  corporation  is  in  fact  the  old  firm,  composed  of  both 
brothers.  There  is  not  only  the  idem  sonans,  but  the  purpose  to  take 
advantage  of  this  state  of  lact,  to  the  detriment  of  the  defendant  in  error, 
in  what  ought  to  be.  to  him  a  lair  field  of  competition.  The  court  found 
that  John  H.  was  obliged  to  combat  this  state  of  lact.  No  such  use  ol 
the  old  firm  name  could  have  been  contemplated  by  the  parties;  for  the 
contract  does  not  exclude  John  H.  from  carrying  on  a  similar  business 
in  Cincinnati.  The  court  below  does  not  proceed  on  the  idea  that  John 
H.  would  be  liable  lor  any  debts  contracted  by  the  corporation.  Such 
a  proposition  could  not  be  maintained  perhaps.  Nor  yet  is  the  decree 
lounded  on  any   ground  that  there  is  not  the  right  to  indicate  that  the 
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corporatioa,  is  continuing  the  business  oF  the  old  ti) 
'  ground  that  the  use  of  the  old  firm  name  made  by 
such  as  to  indicate  that  John  H.  is  a  member  ot  it. 

No  actual  damage  was  found  to  have  been  doi 
actual  diversion  ot  trade.  The  defendant  in  error  appn 
not  without  reason.  It  is  enough,  when  a  party  ii 
act,  which,  if  completed,  must  give  a  ground  of  a 
injury  which  cannot  be  well  compensated  in  damag 
interference  of  the  court. 

The  argument  of  the  plaintiffs  in  error  proceeds 
that  John  H.  sold  to  them  the  right  to  use  the  rami 
have  seen  that  this  claim  cannot  be  sustained.  Nor  ( 
on  the  ground  that  ;t  is  a  mere  trade  mark.  While  it 
tiffs  in  error  may  have  the  right  to  make  castings  from 
"McGowan  Brothers"  on  them,  which  Theodore  J.  pn 
very  different  use  from  that  made  of  the  name  in  tl 
The  use  of  the  name  on  these  patterns  does  not  give  an 
to  the  articles  made  from  them,  growing  out  of  the 
the  McGowan  Brothers,  but  only  indicates  that  they  t 
the  hrm,  made  o<  the  old  patterns ;  while  the  other  i 
old  firm  name,  by  the  corporation,  hold  out  that  all 
afactured  by  it  are  in  part  the  product  of  the  skill  a; 
defendant  in  error.  American  Trade  Mark  Cases,  t 
V.  Am.  L.  C.  Co  ,  10  Jurist  (N.   S).   513;  S.C  ,  11  J 

A  large  number  ol  cases  were  cited  in  tbe  argumet 
reason  from  them  to  change  the  views  we  have  express 
error  in  the  judgment,  and  it  will  be  affirmed. 


LIFE  INSDRANCE— PROMISSORY   NOTE 
[General  Term,   October,  1872.] 

*Mi'TUAi,  Bbnkfit  Life  Ins.  Co,  v.  Jdlia  M.  Fr 

1.  A  mutual  life  insurance  company  insured  the  Hie  of  a  mi 
annual  premium,  to  be  paid  at  the  beginning  of  each  year, 
the  policy  was  to  cease  and  determine,  the  insured  lo  forf 
and  all  rights  under  such  policy.  The  insured  paid  three 
but  gave  his  promissory  note  for  the  next  year's  premium,  t 
the  company  assented  to,  payable  six  months  after  date,  b< 
higher  rate  than  the  rules,  etc.,  of  the  company  provided  I 
vided:  ''  Being  for  premium  on  policy  No.  2'), 187,  and  if  nt 
said  policy  IB  to  be  void."  The  note  was  not  paid  at  mai 
company  demand  payment  of  the  maker,  on  the  day  it  beci 
payment  at  other  times.  The  maker  was  solvent  Whe 
premium  would  have  fallen  due,  by  the  terms  of  the  pol 
made  of  it  to  the  agent  of  the  company,  the  latter  refused  t 
lag  that  tbe  rislc  had  determined  hj  reason  of  the  non-pa 
and  demanded  back  the  receipt  given  for  the  previous  yt 
continued  to  hold  the  note.  In  an  action  brought  after 
insured,  to  recover  upon  the  policy :    Held,  that  the  pavme 
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ipso  facto^  ceases  and  determines,  as  the  insured  has  the  option  whether  he 
will  continue  to  be  insured  in  such  company,  which  can  not  compel  him  to  do 
so,  or  recover  a  renewal  premium,  if  he  elects  not  to  continue  the  risk. 

2.  But  if  the  promissory  note  of  the  insured  be  accepted  by  the  company,  in  pay- 

ment of  such  premium,  on  terms  other  than  those  prescribed  in  the  policy  or 
rules,  etc.,  of  the  company,  but  stating  that  it  is  given  for  such  premium,  and 
if  not  paid  at  maturity,  such  policy  is  to  be  void,  the  terms  of  payment 
become  a  condition  subsequent^  and  the  policy  is  only  void  at  the  option  of  the 
company,  which  can,  if  it  choose,  recover  the  amount  of  the  note  after  its 
maturity,  the  risk  having  attached. 

3.  To  work  a  forfeiture  for  the  non-payment  of  such  a  promissory  note,  thecom- 

panv  must  demand  payment  of  it  on  the  day  it  becomes  due,  during  the  busi- 
ness hours  of  the  day,  and  if  not  paid,  declare  the  policy  forfeited,  or  void ; 
but  no  such  demand  of  payment  of  stipulated  annual  premiums,  in  the  manner 
required  by  the  terms  of  a  policy  of  insurance,  need  be  made. 

4.  The   practice  of  asking  a  long  series  of  charges,  which,  if  given  by  the  court  to 

the  jury,  would  amount  to  a  partial,  one-sided  argument  by  the  court  of  the 
party's  case,  commented  on  and  condemned. 

Sage  &  Hinkle,  for  plaintiff  in  error. 
Hoadly  &  Johnson,  for  defendants  in  error. 

Yaple,  J. 

This  is  a  petition  in  error,  prosecuted  by  the  insurance  company, 
to  reverse  a  judgment  rendered  against  it,  on  the  verdict  ol  a  jury,  in 
favor  of  the  defendants  in  error  at  a  special  term  of  this  court,  for 
$8,248.20.  All  the  evidence  adduced  at  the  trial,  the  charge  of  the 
court,  and  the  charges  asked  by  the  parties,  are  embodied  in  the  bill  of 
exceptions.  The  insurance  company  is  a  mutual  one,  incorporated  under 
the  laws  of  New  Jersey,  the  act  ot  incorporation,  instructions  to  agents, 
and  the  appointment  of  the  general  agent  here,  with  an  enumeration  of 
his  powers  and  authority,  were  put  in  evidence.  On  July  t>,  1864,  the 
company,  through  its  general  agent  at  Cincinnati,  Ohio,  R.  Simpson, 
insured  the  life  of  Maynard  French,  for  the  benefit  of  his  wile,  Mrs.  Julia 
A.  French,  and  he  surviving  her,  lor  the  benefit  of  their  children,  by 
policy  No.  25,187,  in  the  sum  of  $10,000,  for  an  annual  premium  paid, 
and  to  be  paid,  of  $725,  per  year,  on  or  before  noon  o!  July  6,  of  each 
year.  In  policies  where  the  annual  premium  amounted  to  more  than 
$50,  the  rules  of  the  company  provided  that  only  the  one-hall  thereof 
should  be  paid  in  cash  each  year,  and  lor  the  other  half,  the  insured 
was  required  to  give  his  note,  drawing  six  per  cent,  interest,  payable 
annually,  which  note  was  to  be  a  basis  lor  assessments  for  losses,  among 
other  things,  and  was  made  a  lien  on  the  policy  till  paid;  and  when 
annual  dividends  were  declared,  the  amount  thereof  was  to  be  deduct- 
ible, at  his  option,  from  the  insured's  indebtedness  lor  premiums.  This 
would  require  a  new  note  for  the  unpaid  half  due  for  premiums  to  be 
given  each  year. 

This  policy  provides  that  if  such  annual  pri^miums  shall  not  be  so 
paid,  on  the  days  named,  the  '^company  shall  not  be  liable  to  the  pay- 
ment of  the  sum  insured,  or  any  part  thereof,  and  this  policy  shall  cease 
and  determine/^  And  if  the  policy  shall  cease,  or  "become  null  or 
void,  all  previous  payments  made  thereon,  and  all  profits,  shall  be 
forfeited  to  the  company." 

The  annual  premiums  falling  due  respectively,  on  July  6,  1865  and 
1866,  were  duly  paid  or  settled  for,  to  the  acceptance  of  the  insurance 
company,  the  evidence  being  that  a  credit  was  given  on  the  cash  part  of 
^ach  payment.     On  July  6,  1867,  the  cash  part  of  the  premium  to  be  paid 
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was  f427.76,  and  the  note  to  be  given  on  account  ot 
tbat  of  the  following  year  was  $1,450,  which  note  wa; 
ment  with  Simpson,  the  agent,  Maynard  French  gi 
dated   as  of  July   25.  ISHl,  for  $213.H>i.  in   the   ord 
promissory  note,  of  which  the  following  is  a  copy: 
■'•213.87.  Cincinnati 

"Six  months  after  date  I  promise  to  pay  to  tl 
Benefit  Lite  Insurance  Company  $213.87,  ieing-  for 
26,187,  and  if  not  paid  at  tnaiurily  said  policy  is  to  be  : 

"Value  received;  payableat  Cincinnati,  wiii  it 
cent. 

A  receipt  was  then  given  to  French  for  the  yeai 
jury  have  found,  upon  all  the  evidence,  that  Simps 
aiithnritv  tn  settle  fnr  the  nremiiim  in  this  tnnnner.  or 
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was  not  taken  in  pursuance  ol  any  of  the  terms  or  requirements  of  the 
policy,  or  rules  or  laws  ot  the  company,  which  only  require  notes,  where 
the  same  are  authorized  to  be  taken,  drawing  six  per  cent,  interest.  It 
was  taken  for  part  of  a  premium  due,  seven  per  cent,  being  the  consid- 
eration for  the  delay  ot  such  payment. 

Now,  what  is  the  legal  etlect  of  the  policy  itself  ?  It  is  an  agreement 
to  insure  the  life  of  French  from  year  to  year  during  his  life,  on  the 
payment  to  it,  each  year,  of  a  certain  amount  ot  money  as  a  premium 
for  the  risk  taken.  His  failure  to  pay  such  premium  at  the  beginnin 
oi  each  year,  unless  waived  by  the  co^ipany,  ipso  facto  would  cause 
the  policy  to  '*cease"  and  determine. 

It  was  a  contract  that  could  only  continue  from  year  to  year,  at  the 
option  of  the  insured,  who  could  let  it  drop  at  any  time.  If,  on  July  6, 
1867,  the  insured  had  said  to  the  company,  '*I  will  not  pay;  I  do  not 
wish  to  insure  longer  in  the  company,"  it  could  not  have  compelled 
him  to  do  so.  -  It  could  not  have  sued  and  recovered  from  him  that  or 
any  subsequent  year's  premium.  Its  remedy  was  provided  against  the 
insured  by  the  forfeiture  of  all  his  moneys  previously  paid  and  rights 
under  the  policy.  Hence  the  payment  of  eacU  year's  premium  was  a 
condition  precedent  to  the  further  existence  of  the  contract.  See  Mutual 
Benefit  Life  Ins.  Co.  v.  Jarvis,  22  Conn.  133. 

Had  this  note  been  taken  in  pursuance  ot  any  stipulation  of  the 
policy,  or  rules  or  laws  of  the  company  authorizing  it  as  a  method  of 
paying  the  annual  premium,  it  would  then  have  been  a  condition 
precedent  to  the  continuance  of  the  policy,  and  upon  non-payment  when 
due,  the  policy  would  have  ceased  and  determined,  as  of  July  6,  1867; 
but  if  not  so  provided  for,  this  would  not  necessarily  be  so.  McAllister 
V.  Insurance  Co.,  101  Mass.  558;  Robert  v.  Insurance  Co.,  12  Re.  668 
(1  Disn.  355);  Robert  v.  Insurance  Co..  13  Re  66  (2  Disn.  106,  107); 
New  England  Mut.  Life  Ins.  Co.  v.  Hasbrook,  32  Ind.  447,  449. 

Let  us,  then,  inquire  whether  the  note  given  in  this  case  could 
have  been  sued  upon  and , recovered  by  the  company  after  it  became  due, 
or  whether  the  maker  could  have  successfully  defended  against  it  on 
the  ground  that  he  had  elected  to  insure  no  longer  with  the  company. 
We  think  he  could  not.  The  risk  for  the  whole  year  would  have 
commenced;  the  policy  for  that  year  would  have  attached,  and  the 
company  would  have  carried  it  six  months  and  three  days,  liable,  in 
case  of  the  insurer's  death,  during  the  whole  time.  The  payment  of  the 
note  became  a  condition  subsequent^  which  only  the  company  could  avail 
itself  of.  There  would  have  been  an  election  on  the  part  of  the  insured 
to  insure  tor  another  year,  and  not  a  refusal  to  do  so,  as  if  he  had  not 
attempted  to  pay  the  premium  lor  the  year,  in  which  case  there  would 
have  been  no  liability  on  his  part.  Such  terms  in  the  note  made  the 
policy  merely  voidable  at  the  option  of  the  company.  Forfeitures  are  not 
favored,  especially  where  delay  can  be  compensated  for  in  money.  Boyd 
V.  Talbert,  12  Ohio  212,  214;  Smith  v.  Whitbeck,  18  Ohio  St.  471-  Still 
the  company  might  have  forfeited  the  policy  on  non-payment  of  the 
note  when  it  became  due;  but  it  should  have  exercised  the  right 
promptly.  It  should  have  demanded  payment  on  the  last  day  of  grace 
during  the  business  hours  of  the  day;  and  it  such  payment  was  not 
then  made,  it  should  have  declared  the  policy  forfeited  or  void.  This 
is  in  accordance  with  well  settled  rules  for  enforcing  forfeitures  for 
breaches  of  conditions  subsequent.     No  such  demand  is  required  in  the 
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case  of  the  non-performance  oi  conditions  precedent,  as  the  stipulation  in 
a  policy  for  the  payment  of  annual  premiums,  though  it  is  usual  tor 
companies  to  notify  parties  a  tew  days'  in  advance  of  the  time  such 
annual  payments  are  to  be  made,  but  this  is  mere  accommodation.  The 
company,  then,  did  not  determine  or  make  void  this  policy  when  the 
note  fell  due,  and  it  became  a  mere  debt,  like  the  check  given  lor  the 
other  hall  of  that  year's  cash  premium. 

This  may  seem  to  be  a  harsh  requirement,  but  let  it  be  borne  in 
mind  that,  in  conducting  the  business  oi  Hie  insurance,  its  rules  should 
not  be  violated  or  departed  from,  as  was  done  in  this  ca^e.  If  parties 
will  depart  from  the  settled  and  safe  usages  ot  the  business,  and  enter 
into  collateral  agreements  governed  by  entirely  different  rules  of  law, 
they  must  bear  the  consequences.  In  their  anxiety  to  do  a  large  busi- 
ness and  reap  much  trom  premiums  on  risks,  insurance  companies  are 
too  generally  departing  from  the  course  that  experience  has  demonstrated 
to  be  essential  to  their  soundness  and  salety. 

This  disposes  of  the  objections  to  the  charge  oi  the  court.  They 
were,  in  our  view,  iavorable  to  the  company.  In  none  oi  the  charges 
asked  by  the  company,  and  refused  and  qualified,  or  asked  by  the  plain- 
tiff and  given,  do  we  find  any  error  prejudicial  to  the  company.  The 
charge  asked,  that  the  insured  *'is"  held  to  a  knowledge  of  the  rules ,^ 
etc.,  of  a  mutual  company,  did  not  prejudice  the  party  in  this  case,  by 
the  court  giving  instead,  ''may  be  held,"  etc.,  for  there  was  evidence 
before  the  jury  of  assent  by  the  company  to  this  particular  transaction, 
though  not  co^^ered  by  its  rules,  and,  in  the  form  asked,  the  charge 
might  have  misled  the  jury.  It  would  take  too  much  time  to  particularly 
specify  and  comment  upon  all  the  charges  asked,  as  they  are  long  and 
numerous.  A  practice  has  become  common  of  drawing  up  a  long  list  of 
charges,  which,  were  a  court  to  give  them,  would  amount  to  a  very 
partial,  one-sided  argument  by  the  court  to  the  jury  of  such  party's 
case,  and  exclude  from  them  the  real  questions  of  fact  to  be  determined 
in  view  of  the  whole  subject  of  dispute.  Why  this  practice  should 
continue  it  is  difficult  to  see,  as  in  almost  every  instance  it  defeats  such 
party  before  the  jury,  who  always  realize  that  such  instructions  do  not 
fairly  cover  the  case,  and  who  naturally  think  that  such  party  has  no 
hopes  of  his  case,  and  is  merely  attempting  to  defeat  justice  by  a  series 
of  technicalities;  and  if  the  court  shall  have  charged  the  jury  correctly 
upon  the  subjects  upon  which  such  charges  are  specially  asked,  giving 
their  due  relations  to,  and  bearings  upon,  other  matters  (as  a  court  is  not 
bound  to  give  a  charge  in  the  very  language  asked)  reviewing  courts 
will  favor  its  course,  and  look  with  no  great  favor  upon  the  long  list  of 
charges  asked,  and  which  it  declines  to  give. 

We  think  the  evidence  warranted  the  verdict.  The  judgment  below 
is  therefore  affirmed,  but  without  penalty. 
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s  o^.c.  COURTS— REMOVAL  OF  CAUSE— STATUTES. 

Fannie  A.  Best  v.  New  York  Life  Ins.  Co. 

After  suits  brouf^ht  on  policies  of  life  insurance,  and  after  petitions  filed  by  the 
insurance  companies  for  removal  of  the  causes  to  the  circuit  court  of  the 
United  States,  under  the  act  of  congress  of  1867,  the  legislature  of  Ohio  passed 
an  act  requiring  life  insurance  companies,  among  other  things,  to  file  with  the 
auditor  of  state  waivers  of  all  claim  or  right  to  remove  any  cause  then  or 
thereafter  pending  in  any  of  the  courts  of  the  state,  wherein  any  of  said  com- 
panies may  be  parties,  to  the  courts  of  the  United  States,  which  the  defendants 
did.    Held— 

(1)  That  under  the  act  of  congress  the  petition  for  removal  mast  be  signed  by 
the  applicant  in  propria  persona,  and  the  bond  required  must  be  offered  for 
acceptance  when  the  application  is  made. 

That  the  act  of  the  legislature  requiring  such  a  waiver  is  not  repugnant  to  the 
constitution  and  laws  of  the  United  States,  or  restrictive  of  the  right  of  the 
companies  to  litigate  in  the  federal  courts. 

(3)  That  the  state  of  Ohio   may  give    its  assent  to  the  transaction  of  business 

within  its  territory  by  foreign  corporations,  on  such  terms  and  conditions  as 
it  pleases,  if  not  repugnant  to  the  constitution  of  the  United  States  or  restrict- 
ive of  the  right  of  litigation  in  the  federal  courts. 

(4)  That  it  is  as  competent  for  these  corporations  to  execute  these  waivers  pur- 

suant to  this  legislation,  and  they  are  as  much  bound  by  them  as  it  they 
waived  the  right  of  removal  in  open  court. 

(5)  That  the  defendants  are  estopped   from  denying  the  propriety  and  validity  of 

their  waivers  or  of  the  legislation,  because  they  were  and  still  are  doing 
business  in  Ohio  by  virtue  of  them,  and  are  receiving  benefits  under  them. 

J.  C.  Healy,  and  Forrest  &  Lindemann,  lor  plaintiffs. 
Sage  &  Hinkle,  lor  defendants. 

Hagans.  J. 

These  are  motions  [Fannie  A.  Best  v.  New  York  Lile  Ins.  Co.,  and 
Catharine  Senn  v.  Atlantic  Mutual  Liie  Ins.  Co.]  reserved  here,  on  peti- 
tions for  the  removal  ot  the  causes  to  the  circuit  court  of  the  United 
States,  under  the  act  of  congress  passed  in  March,  1867.  As  we  construe 
that  act,  it  requires  the  petition  for  removal  to  be  signed  by  the  appli- 
cant in  propria  persona,  and  the  bond  named  in  the  act  to  be,  at  the  time 
the  petition  is  tiled,  offered  for  acceptance.  Under  the  act  oi  1798,  if 
the  party  applying  failed  in  these  respects,  it  was  held  to  be  a  general 
appearance  to  the  action  and  a  waiver  of  the  right  of  removal.  Kirk- 
patrick  v.  Hopkins,  2  Miles  (Pa.)  277. 

It  may  be  doubted  whether  these  petitions  are  signed  by  the  defend- 
ants. Certainly  the  bonds  do  not  appear  to  have  been  odered  for  accept- 
ance, when  the  application  was  made.  Technically  speaking,  there- 
fore, we  ought  not  to  entertain  the  applications  at  sill.  But  it  was  con- 
ceded that,  under  the  act  of  lb67,  these  were  formal  objections,  and 
they  were  waived  in  open  court. 

These  were  actions  on  policies  of  life  insurance,  and  it  was  agreed 
that  when  the  applications  lor  insurance  were  made  and  the  policies 
issued,  the  plaintiffs  were  residents  of  Ohio,  where  the  defendants  were 
then  doing  business  by  their  agent,  they  being  foreign  corporations: 
that  when  the  petitions  for  removal  were  filed,  the  defendants  were  and 
still  are  engaged  in  the  transaction  of  business  in  Ohio;  that  since  the 
filing  of  the  petitions  for  removal  to  the  circuit  court  ot  the  United 
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States,  ia  compliance  with  the  provisioas  of  the  t 
assembly  of  Ohio,  passed  Apiil  10  and  27,  1872  ((5! 
70  O.  L.  37],  155)  [repealed.  Sec.  7437,  (834)  Rcf.  Si 
for  the  purpose  of  obtaining  a  license  lo  carry  on  bi 
have  each  filed  with  the  auditor  of  state  a  written  ins 
and  sealed,  waiving  all  claim  or  right  to  transfer  i 
then   or  thereafter  pending  in  any  of  the  courts  of 
either  of  said  companies  may  be  parties,  to  any 
United  States,     The  New  York  Life  Insurance  Comi 
ol    this    instrument,  which  contains,   besides  this  i 
that  it  is  signed  u?tder  compulsion  tinder  protest  agaii 
tionality  ol  such  laws,  and  denying  the  legal  validit;       i 
of  such  waiver,  and  reserving  the  right  to  test  the  v: 
This  company  also  agreed  that  by  prosecuting  the  pt 
it  did  not  wish  to  be  understood  as  withdrawing  its 
ing  to  release  itself  (rom  any  of  the  obligations  impt 
ol  the  same,  its  object  being  si;aply  to  test  the  powet 
to  impose  such  obligations  on  it,  and  to  assert  its  rig 
cause,  notwith^tandng  the  tiling  ol  said  waiver. 

It  may  be  remarked  that  we  do  not  see  how  this 
under  compulsion.  Just  how  the  state  could  put  a 
duress  is  not  clear  to  us.  This  company  was  not  obi 
this  state  to  do  business,  and  is  not  obliged  to  contir 
purpose.  On  the  contrary,  the  execution  and  fil: 
were  wholly  voluntary  on  its  part,  and  done  for  the  | 
ing  profit  in  the  prosecution  of  its  business  here.  I 
good  taste,  to  say  the  least,  ia  view  of  the  fact  tba'  I 
company,  for  the  purpose  of  rtmoving  the  cause,  havf 
believe,  from  prejudice  and  local  influence,  it  will  not 
justice  in  this  court,  to  add  in  the  record  that  it  did  m 
its  waiver,  but  at  the  same  time  asserts  its  right  of  rei 

But,  aside  from  these  considerations,  we  come  to  t 
cause  which  requires  our  determination. 

A  reference  to  the  waivers  shows  that  they  we 
auditor  ot  state  after  the  petitions  for  removal  W' 
waivers  extend  lo  causes  then  and  thereafter  pending  ii 
ol  this  state  in  which  the  companies  may  be  parties. 

It  is  objected  to  this  legislation:  First.  That  a  co 
by  the  laws  of  another  state,  has  equally  with  a  citizen 
right  to  litigate  in  the  courts  of  the  United  States.  Q 
authorities  were  cited  in  support  of  this  proposition,  an 
law  on  this  subject  as  too  well  settled  to  admit  of  any  ' 
That  the  right  to  litigate  in  the  courts  of  the  United 
afiected    by    state    legislation.     Quite   a   number   of     \ 
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authorizing  the  removal  of  causes  to  the  courts  of  the  United  States, 
would  stand  or  be  in  any  sense  effective.  Our  Supreme  Court  has  held 
that  every  step,  taken  in  a  cause  subsequent  to  a  petition  to  remove, 
would  be  coram  non  judice.  Shelby  v.  Hoffman,  7  Ohio  St.  450;  Gordon 
V.  lyongest,  41  U.  S.  (16  Pet.)  97;  Stevens  v.  Insurance  Co.,  41  N.  Y. 
149;  Hpbbs  v.  Insurance  Co.,  56  Me.  417;  Hatch  v.  Railroad  Co.,  6 
Biatch.  105;  Morton  v.  Insurance  Co.,  105  Mass.  141;  Akerly  v.  Vilas, 
6  Abb.  U.  S.  284. 

We  do  not  understand  that  this  legislation  cuts  off  the  rights  ot  the 
parties  to  litigate  in  the  courts  of  the  United  States.  The  plaintiffs  could 
have  gone  to  New  York  and  might  have  brought  these  suits  in  the 
United  States  court  there,  and  there  could  be  no  restriction  of  the 
defendants'  right  to  litigate  them.  These  corporations  have  the  right 
to  bring  suit  in  Ohio  in  the  United  States  court,  and  no  state  legislation 
has  attempted  to  deprive  them  of  it.  It  is  only  theit  right  of  removal, 
where >  they  are  voluntary  plaintifis  or  are  defendants  in  a  state  court, 
that  is  afiected,  if  at  all,  by  the  waiver  in  question.  See  Railway  Co. 
V.  Whiilon.  80  U.  S.  (13  Wall.)  270.  Third.  It  is  said  that  state  legis- 
lation, requirng  foreign  corporations  to  waive  the  right  to  litigate  in 
the  courts  of  the  United  States,  is  unconstitutional  and  void,  and  the 
waiver  cannot  be  enforced.  By  which  we  suppose  is  meant  that  legis- 
lation requiring  such  corporations  to  waive  their  right  of  removal  of 
causes  to  the  federal  courts  as  a  condition  on  which  they  may  do  business 
in  the  state,  in  all  cases  where  they  are  defendants  in  a  state  court,  is 
unconstitutional  and  void,  and  the  waiver  cannot  be  enforced.  This 
presents  the  real  question  in  the  case. 

A  foreign  corporation  may  not  transact  business  in  Ohio,  except  by 
consent  of  the  state  of  Ohio,  either  express  or  implied,  or,  as  it  is 
usually  called,  by  the  comity  of  the  state.  And  the  state,  in  which  such 
a  corporation  seeks  to  do  business,  may  discriminate  against  it,  in  lavor 
of  its  own  corporations,  by  legislation.  The  consent,  under  which  the 
foreign  corporation  transacts  business,  *'may  be  accompanied  by  such 
conditions  as  the  state  of  Ohio  may  impose,  provided  they  are  not 
repugnant  to  the  constitution  and  laws  of  the  United  States.*'  Lafayette 
Ins.  Co.  V.  French.  59  U.  S.  (18  How.)  404;  Bank  of  Augusta  v.  Earle, 
38  U.  S.  (13  Pet.)  519;  Paul  v.  Virginia,  75  U.  S.  (8  Wflll.)  168. 

In  this  last  case  the  Supreme  Court  of  the  United  States  held  that 
every  condition,  imposed  by  a  statute  of  Virginia  on  a  foreign  insurance 
company,  was  constitutional  and  lawful;  and  that  these  companies  are 
not  citizens  within  the  meaning  of  that  clause  of  ttie  constitution,  which 
provides  that  '^citizens  of  each  state  shall  be  entitled  to  all  the  privil- 
eges and  immunities  ot  citizens  of  the  several  states;*'  and  that  such 
legislation  was  not  in  conflict  with  this  clause  or  the  commercial  clause 
of  the  constitution;  and  that  the  assent  of  the  state  to  the  transaction  of 
business  within  it,  to  foreign  corporations,  may  be  given  on  such  terms 
as  it  pleases.  The  Virginia  statute  contains  every  provision  of  our  law 
relating  to  license  and  the  deposit  of  certain  bonds  by  the  companies. 
And  the  case  of  Lafayette  Ins.  Co.  v.  French,  supra^  decides  that  a 
condition,  respecting  the  appointment  of  an  agent  of  the  corporation 
and  service  of  process  on. him,  is  valid. 

As  has  already  been  said,  the  defendants  were  under  no  compulsion 
to  execute  this  waiver.  It  is  simply  a  condition  upon  whish  they  have 
the  right  to  transact  business  in  this  state,  which  the  legislature  has  the 
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right  to  enact.  It  is  not  an  enactment  that  the  state  courts  shall  have 
exclusive  jtirisdiction  of  all  suits  growing  out  of  that  business,  for  the 
deiendants  have  the  right,  in  a  proper  case,  to  go  into  the  iederal  courts 
lor  any  cause  of  action  arising  here.  Such  an  act  would,  if  it  went  to 
that  extent,  be  unconstitutional;  lor  though  corporations  are  not 
citizens  for  some  purposes,  such  as  the  right  of  migration,  etc.,  they  are 
citizens  within  the  judiciary  acts  lor  the  purpose  ot  enforcing  contracts.^ 

This  question  may  be  thus  stated :  In  an  action  brought  against 
the  defendants  in  a  state  court  of  competent  jurisdiction,  in  which  the 
defendants  are  served  with  process,  can  we  hold  the  defendants  bound  by 
such  a  waiver  to  have  waived  the  exercise  of  the  right  to  remove  a 
cause  to  the  federal  courts?  ^^ow,  the  exercise  of  the  right  to  remove 
a  cause  by  the  defendants,  in  the  absence  of  any  state  legislation^  is 
wholly  optional.  They  may  do  it  or  not,  just  as  they  please.  May 
they  not  waive  the  right  by  either  not  exercising  it  in  time,  or  by  their 
own  positive  act  or  agreement  ?  Suppo.«e  the  defendants  should  ccme 
into  court  in  these  actions,  and  in  open  court,  on  the  record,  waive  the 
right  of  removal.  Would  it  not  be  as  competent  for  them  to  do  so  as 
to  waive  the  right  to  service  by  process,  or  the  right  oi  appeal,  or  to  take 
a  proceeding  in  error,  or  the  removal  of  a  cause  to  another  county,  and 
would  it  not  be  as  binding  ?  And  may  they  not  do  any  of  these  by  a 
contract  ?  Or  suppose  they  neglect  to  exercise  any  of  these  rights,  are 
they  not  bound  as  other  parties  by  their  own  default  ? 

It  is  true,  as  a  contract,  this  waiver  might  not  be  good  as  between 
the  parties,  for  no  consideration  can  be  said  to  have  passed  between 
them.  But  this  act  is  a  public  act,  and  all  persons,  including  the  defend- 
ants, assent  to  the  laws  ol  the  state  and  they  are  binding  on  them;  and 
the  duty  of  making  this  waiver  was  created  by  law,  and  in  this  view 
derives  its  force  wholly  therefrom.  **A  party  is  barred  by  the  statute 
of  limitations,  not  because  he  has  so  agreed,  but  because  such  is  the 
positive  law.**  The  positive  law  which  gives  the  defendants  the  right 
to  transact  business  here,  also  couples  with  it  a  condition  which  the 
state  has  the  right  to  annex.  And  the  defendants  have  entered  into  a 
solemn  stipulation  accordingly  with  the  state,  which  is  the  representative 
of  its  citizens.  And  it  applies  to  the  remedy.  It  is  the  law  of  the  place 
of  the  remedy,  and  the  courts,  as  deriving  their  authority  from  the 
state,  are  bound  to  enforce  it.  See  Nute  v.  Insurance  Co.,  72  Mass.  (6 
Gray)  174.  Suppose  the  state  authorities  should,  for  good  cause,  revoke 
this  license.  It  cannot  be  contended  that  they  have  not  the  right  to  do  so. 
Or  suppose  that  defendants  had  refused  to  execute  and  file  these  waivers. 
Can  it  be  contended,  under  the  authorities,  that,  in  either  case,  the 
defendants  could  lawfully  have  transacted  business  in  the  state  ?  The 
protest  of  one  of  the  defendants  amounts  to  nothing.  The  waiver  was 
executed  and  filed,  and  it  could  test  the  question  as  well  by  not  reserving 
the  right  in  the  Instrument  itself. 

How,  then,  stand  these  cases?  The  defendants  have  complied  with 
the  act  and  filed  their  waiver.  They  have  appeared  in  these  causes  and 
voluntarily  admitted  it,  sTnd  stand  by  it.  And  we  can  see  no  good  reason 
why  they  should  not  be  bound  by  it  in  these  causes,  as  in  the  case  oi 
any  other  waiver  which  they  are  competent  to  make  in  the  causes.  They 
now  substantially  say,  we  are  doing  business  in  Ohio,  because  we  filed 
this  waiver;  we  waive  in  these  causes  our  right  of  removal,  and  ask  the 
court  to  hold  us  to  it,  if  the  legislation  authorizing  the  waivers  is  no 
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unconstitutional.  But,  again,  they  have  not  only  made  these  waivers, 
but  in  iact  ratify  and  confirm  them,  and  have  received  and  are  receiving 
benefits  under  the  act  of  the  legislature;  and  they  ought  to  be  estopped 
from  denying  its  constitutionality,  or  questioning  its  propriety,  or  the 
propriety  and  force  ol  their  stipulation.  Tuis  principle  is  fully  recog- 
nized and  applied  in  Ferguson  v.  Landrum,  68  Ky.  (5  Bush)  280,  where 
the  Supreme  Court  of  Kentucky  held  that  although  a  law  providing  for 
the  issuing  oi  bonds  to  enable  the  people  ot  a  county  to  prevent  a  draft, 
which  bopds  were  to  be  paid  out  as  bounty  to  volunteers,  was  unconsti- 
tutional and  void;  yet  all  those  who  acquiesced  in  the  legislation,  or 
approved  of  it  and  received  beneiits  under  it,  were  estopped  to  deny  its 
constitutionality,  and  were  liable  to  a  tax  authorized  by  the  enactment 
for  the  payment  ot  the  bonds.  4  Kent  Com.  *261;  Mr.  Justice  Cowen, 
in  Denzell  v.  Odell.  3  Hill  (N.  Y.)  215,  219;  Moran  v.  Miami  Co. 
(Comrs.),  67  U.  S.  (2  Black;  272. 

These  considerations  seem  to  us  conclusive,  and  these  petitions  and 
motions  must  therefore  be  refused. 


8  0^.0.       DELINQUENT  TAXES— COUNTY  TREASURER. 

[General  Term,  October,  1872.] 

F.   J.  Maykr,  Treasurer,   v.  Cincinnati    German  Building 

Assn.  No.  1. 

Under  the  provisions  of  Sees.  38  and  1L4  of  the  tax  law,  2  S.  &  C.  1454,  1476,  a 
county  treasurer  can  not  maintain  a  civil  action  against  a  delinquent  tax|>ayer, 
but  must  pursue  the  remedy  required  by  said  Sec.  38,  and  obtain  a  rale  upon 
the  tax  debtor  through  and  upon  the  notice  prescribed  therein  to  be  served 
upon  such  delinquent. 

Forrest  &  Lindemann,  for  plaintiff  in  error. 
Stallo  &  Kittredge,  for  defendant  in  error. 

Yaple,  J. 

This  is  a  petition  in  error,  prosecuted  to  reve-se  the  judgment  of 
this  court  rendered  at  special  term,  upon  sustaining  a  demurrer  to  the 
petition. 

The  petition  states  that  the  plaintifi  is  the  treasurer  ot  Hamilton 
county;  that  the  defendant  is  an  Ohio  corporation  located  in  said 
county;  that  on  and  before  the  third  Monday  in  May,  1871,  it  was 
possessed  of  personal  property  of  the  value  of  $85,500  liable  to  taxation 
in  said  county;  that  such  property  was  duly  listed  for  taxation  for  the 
year  1871;  that  the  amount  of  the  tax  levied  upon  it  was  $788.10,  which 
amount  became  due  and  payable  on  December  20,  1871,  the  defendant 
having  failed  to  avail  itself  ot  the  option  given  it  by  law  to  pay  the 
one-half  thereof  on  the  said  December  20,  1871,  and  that  said  amount, 
with  the  statutory  penalty,  $81.53,  was  then  due  to  the  plaintifi  from 
the  deJendant,  which  the  defendant,  though  often  requested,  had  wholly 
failed  to  pay,  for  all  oi  which,  with  costs,  the  plaintiff  asked  judgment. 
The  suit  was  brought  and  summons  issued  on  March  20,  1872.  The 
summons  is  in  the  usual  form  of  such  writs  in  civil  actions.  On  it  is 
indorsed  the  amount  claimed  to  be  due,  $819.69;  but  it  nowhere  states 
for  what  the  money  is  claimed  to  be  due. 
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The  defendant  demurred  to  the  petition  on  the  grounds:  1.  That 
the  plaintiff  had  no  authority  to  sue;  and,  2.  That  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  ot  the 
plaint]  tl. 

When  the  demurrer  was  sustained,  the  plaintiff  did  not  ask  to 
amend,  but  submitted  to  a  judgment  against  him  upon  the  pleadings; 
and  the  question  now  presented  is,  was  such  judgment  erroneous? 

Because  the  plaintill  was  treasurer  and  authorized  by  la^  to  receive, 
keep,  and  disburse  all  taxes,  it  does  not  lollow  that  be  had  the  right  to 
sue  lor  and  recover  them  in  a  court  of  justice,  as  persons  may  do  who 
have  rights  of  action  belonging  to  them  as  individuals.  Treasurers, 
like  other  officers  created  by  law,  have  just  such  rights  and  powers  as  the 
law  vests  them  with,  and  none  other ;  and  where  the  law  prescribes  the 
mode  in  which  they  shall  proceed  in  a  given  class  of  cases,  they  must 
substantially  pursue  that  mode.  Special  statutory  remedies  in  such 
cases  must  be  pursued  in  the  manner  prescribed  by  statute.  This, 
plaint! fi's  counsel  do  not  question,  but  they  maintain  that  this  petition 
can  be  sustained  under  Sec.  38  [Sec.  1097,  Rev.  Stat.1  oi  the  tax  act, 
[56  O.  L.  175]  2  S.  &  C.  1454,  and  Sec.  114,  p.  1476  [5^  O.  L.  101;  Sec. 
1094,  Rev.  Stai.]  of  the  same  act. 

The  last  section  provides,  that  when  one-half  of  the  taxes,  etc., 
shall  not  be  paid  on  or  before  December  20,  next,  after  they  shall  have 
been  charged,  etc.,  the  county  treasurer  shall  proceed  to  collect  the 
same  by  distress  or  otherwise^  as  may  at  the  time  be  prescribed  by  law.  etc., 
with  five  per  cent,  penalty,  etc.,  and  further  providing  that  if  the 
December  halt  tax  be  not  paid,  the  entire  tax  for  the  year  shall  be  due. 

Section  38  provides,  that,  if  the  county  treasurer  shall  be  unable  to 
collect  (such  tax)  by  distress  or  otherwise^  etc.,  he  shall  apply  to  the 
clerk  of  the  court  of  common  pleas  in  his  county,  at  any  time  after  his 
annual  settlement  with  the  county  auditor^  whereupon  such  clerk  shall 
cause  a  ywtice  to  be  served  upon  such  {tax  debtor),  requiring  him,  forth- 
with^ to  show  cause  why  he  should  not  pay  such  taxes;  and  if  he  shall  iail 
to  show  a  sufficient  cause,  said  court,  at  the  term  to  which  said  notice  is 
returnable^  shall  enter  a  rule  against  him  ior  the  payment  of  such  taxes 
and  the  cost  of  such  proceedi?ig,  which  rule  shall  have  the  force  and  effect 
of  a  judgment  at  law  and  be  enforced  by  attachment,  or  exectition,  or 
such  Process  as  may  be  directed  by  the  court.  We  presume  this  last  clause 
would  allow  the  enforcement  of  the  rule,  by  proceedings  lor  contempt, 
which  could  not  be  done  upon  a  mere  execution.  The  plaintiff  contends 
that  the  petition  and  summons  in  this  case  substantially  amount  to 
the    special  statutory  remedy  prescribed  by  Sec.  38. 

We  think  not.  The  summons  issues  from  the  court  through  the 
clerk,  hot  from  the  clerk  by  virtue  of  his  office  alone,  at  the  sole  require- 
ment of  the  county  treasurer  under  the  special  statute.  Besides,  it  says 
not  a  word  about  any  taxes.  The  statutory  notice  would  have  to  state 
with  sufficient  fullness  and  particularity  the  nature  of  the  demand  for 
taxes,  and  require  the  party  to  show  cause,  yi?rMzwM,  why  he  should 
not  pay  such  taxes,  and  be  made  returnable  to  a  termxyi  the  court.  It 
would  have  to  purport  to  come  from  the  clerk  as  the  clerk  of  the  court 
of  common  pleas,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided. No  separate  petition  as  the  foundation  ot  the  demand,  as  in 
civil  cases,  would  be  necessary ;  but  the  rule  would  be  granted  or  refused 
upon  the  writ  or  notice,  and  against  the  demand  stated  in  the  notice, 
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the  tax  debtor  would  be  required  to  shove  cause.  The  cost  of  the  two 
proceedings  might  be  very  different  in  amount.  This  proceeding  is  but 
another  name  for  a  scire  fcLcias^  which  13  the  plaintiff's //fadfm^,  and  to 
which  the  detendant  is  to  answer,  or  show  cause  against  it.  Where  a 
statute  prescribes  scire  fogies  as  the  remedy,  a  party  surely  could  not  sue 
in  assumpsit,  or  maintain  a  bill  inequity;  and,  especially,  where  the 
entire  right  of  recovery  is  given  and  regulated  by  statute.  The  statute, 
then,  from  which  the  plaintiff  derives  all  his  rights  in  the  premises  and 
which  prescribes  his  remedy,  has  not  been  attempted  to  be  pursued  in 
this  case.  Section  90  [see  Sec.  1102,  Rev.  Stat.],  page  1468,  of  the  same 
act,  prescribes  a  given  remedy  by  the  treasurer  in  certain  classes  ot 
cases,  to  which  the  one  now  before  us  does  not  belong.  And  [29  O.  L. 
291]  2  S.  &  C.  1587,  Sec.  18  [Sec.  1096,  Rev.  Stat]  gives  a  county 
treasurer  a  right  to  sue  in  his  own  name,  in  a  civil  action  {debi)^  where, 
alter  making  settlement  with  the  county  auditor,  he  shall  stand  charged 
with  any  unpaid  taxes  for  which  he  bas  not  received  credit.  This 
merely  subrogates  him  to  the  right  of  the  state  lor  such  taxes,  and  looks 
to  him  personally  for  them.     It  has  no  application  to  this  case. 

We  hold,  then,  that  upon  the  facts  stated  in  this  petition  the  plain- 
tit!  has  no  right  to  maintain  this  suit  against  the  defendant  in  his  own 
name,  and  that  it  states  no  cause  of  action  in  his  favor  against  the  detend- 
ant. * 

The  judgment  will,  therelore,  be  affirmed. 


«  oji  c.  CONTRACTS— PARTNERSHIP. 

840 

[General  Term,  October,  1872.] 

J.  B.  Cook  v.  Elijah  Drais. 

1.  Where  D  entered  into  a  written  contract  with  C.  &  J.»  as  partners,  J  signing 
the  firm  name  in  the  absence  and  without  the  knowledge  of  C,  to  sell  and 
deliver  to  them,  at  a  specified  place,  between  the  10th  and  20th  days  of  Jane, 
1865,  from  one  hundred  and  fifty  to  three  hundred  head  of  smooth  merchant- 
able hogs,  the  exact  number  to  be  at  D's  option,  averaging  two  hundred  and 
fifty  pounds  gross  weight  and  upward — C  &  J  to  name  the  day  of  delivery 
between  the  10th  and  20th  of  June  and  give  D  three  days'  notice  thereof,  the 
price  per  hundred  pounds  gross  weight  to  be  $13 ;  and  O  gave  notice  in  May 
that  he  would  fill  the  contract  with  two  hundred  and  sixty-two  head  of  hogs, 
when  C  denied  his  liability  on  the  contract,  and  no  notice  was  ever  given  D  of  a 
day  for  delivery ;  and  D  was  ready  and  willing  to  comply  with  the  terms  of 
his  contract  on  June  19,  1865,  and  did  then,  at  the  place  of  delivery,  weigh 
two-hundred  and  sixty-two  head  of  hogs,  which  averaged  278  2-131  pounds  per 
head,  which  C.  &.  J.  could  have  had  by  paying  for  them,  but,  not  doing  so,  D 
kept  and  sold  them — such  hogs  being  worth,  at  the  time  and  place  of  dHivery, 
only  $7  per  hundred  pounds  gross  weight.     Held — 

(1)  That  the  term  "  between  "  excluded  both  the  10th  and  20th  days  of  June  and 
that,  upon  the  facts  of  the  case,  D  was  required  to  be  ready  and  willing  to 
deliver  on  the  19th  day  of  June ;  and  that,  under  the  contract,  he  had  until 
that  day  to  elect  what  number  of  hogs  over  one  hundred  and  fifty  to  three 
hundred  he  would  deliver. 

(2)  That  no  actual  weighing,  tendering,  or  setting  apart  by  D  of  such  hogs,  was 
necessary  to  enable  him  to  maintain  an  action  against  the  defendants  for  their 
breach  of  contract  to  purchase  the  hogs ;  to  be  ready  and  willing  to  deliver, 
at  the  place  of  delivery,  is  all  that  the  law  requires,  and  the  measure  of  his 
damages  is  the  difference  between  the  contract  price,  reckoning  two-hundred 
and  fifty  pounds  per  hog,  and  the  market  price  at  the  time  and  place  of 
delivery.     Quaere :    If  by  weighing  but  not  actually  vesting  property  in  the 
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hogs  in  defendants,  plaintiff  could  recover  damages  for  what  the  hogs  weighed, 
averaged  oyer  two-hundred  and  fifty  pounds  gross  weight? 

%  If  C.  &  J.  were  partners  in  the  purchase  of  hogs,  to  be  delivered  in  June  of  that 
year,  J  had  authority  to  bind  C  by  the  above-mentioned  contract,  even  if,  as 
between  C.  &  J.,  it  was  a  term  of  the  copartnership  that  J  should  contract  for 
CO  hogs  without  C's  consent,  unless  D  knew  of  such  term  when  J  contracted 
with  him  for  the  firm. 

3.  If,  in  such  a  case,  the  plaintiff  makes  out,  by  his  evidence,  a  clear  prima  facie 
right  of  recovery,  and  the  defendant  a  prima  facie  defense,  and  the  court 
expressly,  by  mentioning  the  same,  charges  the  jury  that  the  plaintiflf 
must  satisfy  them  by  proof  of  all  the  material  facts  of  his  case,  and  then 
charges  them,  in  regard  to  weighing  the  plaintifiTs  and  defendant's  evidence, 
that,  if  *'  upon  the  whole  evidence  they  should  find  a  preponderance  of  it  in  favor 
of  the  plaintiff,  their  verdict  would  be  for  him,"  such  charge  is  not  erroneous. 

Tilden  &  Hyman,  for  plaintiff. 
Forrest  &  Lindemann,  for  defendant. 

Yaplb,  I. 

Drais  brought  suit  in  this  court  against  Cook  and  one  James  K. 
Johnson,  who  was  not  served  with  process,  as  partners,  and  obtained  a 
verdict  against  Cook  for  $5,801.5B,  upon  which  the  court,  at  special 
term,  rendered  a  judgment,  overruling  a  motion  made  by  Cook  for  a 
new  trial.  To  reverse  such  judgment,  a  petition  in  error  is  now  pros- 
ecuted here  by  Cook. 

The  action  was  one  for  damages,  for  breach  of  an  alleged  written 
agreement,  signed  by  Johnson,  as  for  Cook  and  Johnson.  This  agree- 
ment bears  date  January  4,  1865.  It  states  that  Drais  had  that  day  sold 
to  Cook  and  Johnson  Irom  150  to  300  head  ot  smooth  merchantable 
hogs — the  number  of  hogs  over  150,  and  not  exceeding  300,  to  be  at  the 
option  of  Drais.  The  hogs  were  to  average  260  pounds,  or  upward, 
gross  weight,  and  they  were  to  be  delivered  at  Washington  Court 
House,  Fayette  county,  Ohio,  Irom  the  tenth  to  the  twentieth  day  of 
June,  1865,  on  such  day,  between  the  tenth  and  twentieth,  as  Cook  & 
Johnson  might  require,  by  giving  Drais  three  days'  notice  of  such  day, 
and  on  delivery  of  the  hogs,  Drais  was  to  receive  for  them  $13  per 
hundred,  gross  weight. 

The  petition  then  avers  that  the  defendants  tailed  to  give  the  plain- 
tiff notice  of  the  time  at  which  they  would  receive  the  hogs,  though 
plaintiff  notified  them  of  the  number  he  would  deliver,  viz.,  262  head; 
and  that  on  June  Vd^  1865,  he  had  262  head  of  hogs,  averaging  278 
2-131  per  head,  or  weighing  in  all  72,840  pounds  gross,  in  every  respect 
such  as  the  terms  of  the  contract  required,  at  Washington  Court  House, 
where  he  was  then  ready  and  willing  to  deliver  them  to  the  defendants, 
and  to  perform  all  the  terms  of  the  contract  on  his  part;  but  that  the 
defendants  wholly  failed  to  accept  or  pay  for  the  hogs,  and  that  the  then 
market  price  of  such  hogs  was  only  seven  dollars  per  hundred,  gross 
weight,  at  said  place  of  delivery;  and  he  asked  for  a  judgment  for  the 
diflerence  between  such  contract  and  market  price,  with  interest  from 
June  19,  1865. 

In  his  answer.  Cook  denied  all  liability  upon  the  contract,  claiming 
that  Johnson  was  not  his  partner,  and  had  no  authority  to  bind  him. 
He  also  denied  the  plaintiff's  readiness  and  willingness  to  perform  the 
contract  on  his  part,  etc. 

The  m3tion  for  a  new  trial  was  asked  on  the  grounds  that  the  verdict 
was  against  the    evidence;  that  the  court,   on  the    trial,    improperly 
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refused  to  admit  evidence  offered  by  the  defendant,  and  admitted  incom- 
petent testimpny  oflered  by  the  plaintiff,  and  erred  in  its  charges  and 
refusals  to  charge  to  the  jury.  The  petition  in  error  alleges  that  the 
court  erred  in  not  granting  a  new  trial  tor  such  reasons. 

Nothing  has  been  urged  or  claimed  in  the  argument  before  us  on 
the  grounds  of  the  improper  admission  or  rejection  of  evidence. 

First,  then,  was  the  finding  of  the  jury  manilestly  against  the  evi- 
dence ?  As  to  the  partnership  between  Cook  and  Johnson,  and  Cook 
telling  Drais  such  partnership  existed,  Drais  and  Coo^  contradict  each 
other  upon  every  material  point.  Drais'  testimony,  if  true,  makes  out 
his  case;  Cook's,  if  true,  a  deiense. 

That  Cook  and  Johnson  did  purcha-e  some  lots  of  Juue  delivery 
hogs  in  partnership,  in  that  neighborhood,  about  that  time,  is  beyond 
question.  This  fact  was  evidence  to  go  to  the  jury  for  what,  under  all 
the  circumstances,  they  might  deem  it  worth,  to  prove  a  partnership  in 
the  purchase  of  all  June  hogs,  though  Cook  signed  all  such  concracts 
lor  him  and  Johnson,  for  he  was  not  in  Washington  when  Johnson  signed 
the  agreement  in  question.  Drais  is  also  contradicted,  or  not  borne  out, 
in  some  of  his  statements  ol  lact  by  other  disinterested  witnesses,  who 
testify  in  the  case.  This  was  for  the  jury  to  consider  in  determining 
what  credence  they  would  give  to  his  testimony. 

Johnson,  in  his  deposition,  fully  makes  out  a  partnership  between 
him  and  Cook  in  this  transaction,  and  swears  that  Cook  desired  him  to 
get  oQt  of  reach  ol  the  court,  so  that  his  -testimony  could  not  be  taken 
in  the  case.  Such  hogs  fell  in  price  irom  $13  per  hundred  gross,  at  the 
time  of  the  contract,  to  seven  dollars  per  hundred  gross,  at  the  time 
specified  for  delivery.  All  these  facts  the  jury  were  to  consider. 
And,  without  further  recapitulating  the  testimony,  all  of  which  we  have 
carefully  read,  we  may  say  that  we  see  no  reason  sufiicient  to  authorize 
us  to  reverse  the  judgment  on  this  ground.  In  lact,  we  think  it  most 
likely  that  the  plaintiff,  Drais,  would  always  recover  before  a  jury  on 
this  evidence.  From  the  time  ol  contracting  until  the  time  of  delivery, 
the  price  ot  hogs  fell  from  $13  per  lOU  pounds  to  seven  dollars  per  100 
pounds  gross  weight,  and  this  is  a  circumstance  almost  always  having  a 
controlling  weight  with  a  jury  in  a  case  otherwise  evenly  balanced  upon 
the  evidence.  It  is  true  that  it  may  be  said  that  the  chance  of  gaining 
money  by  a  plaintiff  ought  to  discredit  his  case,  upon  the  ground  of 
motive,  as  much  as  the  defendant's  defense  should  be  questioned  by  his 
chance  of  losing  the  same  amount;  that  the  prospect  ot  gain  is  as  potent 
as  that  ot  loss,  or  that  that  which  is  the  stronger  cannot  be  ascertained 
by  any  general  rule,  but  depends  solely  upon  the  nature  of  the  particular 
persons  involved  in  the  transaction.  All  this  may  be  philosophically 
correct,  yet  juries  almost  invariably  attribute  the  greater  force  to  the 
prospect  of  loss;  and  this  case  would  never,  perhaps,  become  an  exception 
to  such  usual  result. 

We  are  next  brought  to  the  consideration  of  the  charges  of  the  court 
given  and  refused,  premising  that  the  whole  charge  of  the  court  to  the 
jury  has  not  been  brought  before  us. 

.  The  defendant.  Cook,  asked  the  court  to  charge  the  jury  that  "to 
authorize  a  recovery,  the  burden  of  proof  is  with  the  plaintiff  to  prove 
that  Johnson  was  authorized  to  use  the  name  of  Cook,  and  bind  him  in 
entering  into  the  contract,  and  execute  the  instrument  in  controversy. 
As  a  matter  of  law,  this  authority  may  be  expressly  given  or  may  be 
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inlerred  from  circumstances;  but,  upon  the  case  here  presented,  if  the 
jury  believe  that  Cook  did  not,  by  his  conduct  or  otherwise,  authorize 
Johnson  to  enter  into  the  contract,  and  did  not  by  his  ctcts  or  declara- 
itons,  in  tact,  induce  and  lead  Drais  to  believe  that  he  intended  so  to 
authorize  him  to  act,  on  the  faith  ot  which  he  did  so  enter  into  the  con- 
tract, then  the  defendant  is  not  liable  in  this  action,  and  the  verdict 
should  be  in  his  favor." 

This  charge  the  court  gave  as  asked. 

The  defendant  then  asked  the  court  further  to  charge  that  'Mt  was 
incumbent  on  Drais,  under  the  contract  in  evidence  in  the  case,  to 
exercise  his  option  to  determine  tor  how  many  hogs  the  instiument 
should  operate  as  a  contract  oi  sale,  and  to  give  notice  of  such  election 
to  Cook  and  Johnson,  or  one  of  them,  it  partners,  within  a  reasonable 
time,  and  to  notify  them  that  he  would  be  prepared  to  deliver  the 
number  so  designated  on  the  tenth  to  the  nineteenth  ot  June,  and  not 
June  20,  1865,  and  it  is  incumbent  on  the  plaintiff  to  prove  these  facts, 
and  if  the  jury  are  of  the  opinion  that  they  are  not  sufficiently  proved, 
the  verdict  of  the  jury  should  be  lor  the  defendant." 

This  charge  the  court  refused  to  give  as  asked,  but  gave  it  with  this 
qualification:  **But  it  you  believe  that  Cook  and  Johnson  were  partners, 
and  that  Cook  repudiated  the  contract  and  refused  to  be  bound  by  it, 
that  would  excuse  the  plaint iti  from  exercising  the  option,  il  he  chose 
to  do  so." 

The  court  thus  charged  the  jury  that  the  last  day  upon  which  Drais, 
the  plaintiff,  could  legally  insist  upon  filling  the  contract,  was  June  19, 
1865,  and  this  was  correct.     '^Between'  two  da\s  named  excludes  both. 

The  court  also  charged  the  jury  that,  within  a  reasonable  time,  under 
all  the  circumstances  of  the  case,  belore  the  earliest  day  named  in  the 
contract  for  the  delivery  of  the  hogs,  it  was  Drais'  duty  to  notify  Cook 
and  Johnson  of  the  number  of  hogs,  above  the  minimum  number  required 
by  the  contract,  he  intended  to  deliver  to  them  on  the  day,  between  the 
tenth  and  twentieth  of  June,  that  they  should  name,  and  advise  him 
three  days  in  advance  ot  the  time  of  delivery,  unless  Cook  had  previously 
denied  all  liability  upon  the  contract. 

This  charge  was  given,  we  presume,  because  another  judge  ol  this 
court,  at  a  former  term,  had  decided,  on  demurrer  to  an  amended  peti- 
tion, that  it  was  incumbent  on  Drais  to  make  such  election  of  number 
and  give  such  notice.  But  that  was  clearly  error.  The  contract  required 
Drais  to  make  no  such  election  in  advance  ot  the  day  fixed  by  Cook  and 
Johnson  for  the  delivery  of  the  hogs,  or  to  give  any  such  notice  in 
advance  of  such  fixed  day.  A  contract  by  a  seller  to  deliver  from  one 
hundred  and  fifty  to  three  hundred  hogs,  at  his  option,  on  a  given  day, 
gives  him  until  the  day  of  delivery  to  exercise  his  option  as  to  number. 
The  length  of  time  to  deliver,  and  the  option  as  to  ho'v  many  the  seller 
will  deliver  at  such  time,  go  together  and  end  together.  They  are  not 
separable  in  point  of  time. 

This  our  Supreme  Court  has  expressly  held,  in  Nixon  v.  Nixon,  21 
Ohio  St.  114.  There  the  plaintilt,  ori  August  21,  1866,  made  a  contract 
with  the  defendant  for  the  sale  of  from  fifty  to  one  hundred  head  of  hogs, 
to  be  delivered  at  a  place  named,  between  Christmas  and  New  Year's 
following,  the  hogs  to  weigh  Irom  twenty-five  to  one  hundred  pounds, 
etc.;  and  in  an  action  against  the  defendant  tor  refusing  to  accept,  the 
court  say:  **tlie  plaintiff  was  not  bound  to  notify  the  defendant  before  the 


942  OHIO  DBCISIONa 


Superior  Court  of  dnclnnati. 


time  of  delivery  of  the  number  of  hogs  he  intended  to  deliver,  and  the 
giving  ot  such  notice  would  not  preclude  the  plaintifi  irom  tendering  a 
less  number  than  was  specified  in  the  notice,  provided  there  was  no  traud, 
and  the  notice  did  not  operate  to  mislead  the  defendant  to  his  prejudice  *' 

The  charge,  then,  both  as  asked  and  given,  was  more  favorable  to 
Cook  than  it  ought  to  have  been,  and  he  cannot  complain  of  it  on  that 
account. 

The  defendant,  Cook,  then  further  asked  the  court  to  charge  the 
jury,  that,  * 'unless  the  jury  are  satisfied  from  the  evidence,  that  on  some 
day  prior  to  June  20,  1865,  the  plaintiff  had  two  hundred  and  sixty-two 
head  of  hogs  of  the  description  mentioned  in  the  contract,  and  all  of 
them  weighed^  so  that  they  were  in  a  condition  to  be  paid  for  and  received 
by  Cook  and  Johnson^  the  defendant  is  entitled  to  a  verdict,  unless  there 
is  also  sufficient  evidence  that  Cook  and  Johnson,  or  either  ot  them  by 
Ifinguage  or  conduct,  expressly  waived  the  performance  of  these  acts.'' 
This  charge  the  court  also  refused  to  give  as  asked,  but  gave  the  same 
with  this  qualification:  '*But  such  a  tender  would  not  be  necessary,  so 
far  as  the  defendant  is  concerned,  ii  yon  believe,  from  the  evidence,  that 
the  defendant  or  Johnson,  it  partners,  absolutely  refused  to  recognize 
or  to  perform  his  part  of  the  contract,  so  as  to  render  it  idle  and  useless 
for  the  plaintifl  to  weigh  all  the  hogs  on  or  before  June  19." 

In  considering  this  charge,  let  us  inquire  what  was  the  gist  of  tbe 
action.  It  was  simply  to  recover  damages  for  a  breach  of  a  contract  for 
the  sale  ot  property,  not  for  the  price  of  property  actually  sold  and 
delivered  under  and  in  pursuance  ol  such  contract  of  sale.  To  recover 
damages  for  tbe  mere  breach  of  a  contract  of  sale  of  personal  property, 
all  that  the  plaintifi  need  aver  and  prove  is  readiness  and  willingness  to 
perform  the  conditions  of  the  contract  on  his  part;  he  need  not  tender, 
or  in  the  absence  ol  the  opposite  party,  actually  set  apart,  weigh,  or  num- 
ber the  property  contracted  to  be  sold,  which  would  be  equivalent  to 
a  tender.  This  is  settled  by  such  an  unbroken  current  of  authorities, 
both  English  and  American,  that  we  deem  it  useless  to  cite  any  in  its 
support.  But,  when  the  seller  wishes  to  vest  pro|>erty  contracted  to  be 
sold  in  the  buyer,  charge  him  with  its  price  and  place  it  at  his  risk— so 
that  if  destroyed,  the  loss  would  fall  upon  tbe  buyer  and  not  the  seller— 
a  tender,  or  its  equivalent,  must  be  made.  Tbe  charge  asked  confounded 
the  two  subjects,  and  was  erroneous.  Here  again,  the  error  was  against 
Drais,  for  he  kept  the  hogs,  and,  we  presume,  afterward  disposed  ol  them 
at  a  loss,  not  for  Cook  and  Johnson,  but  upon  his  own  account.  He 
seems  to  have  weighed  the  hogs  only  to  get  at  the  true  amount  ot  his 
damages,  and  there  is  no  complaint  that  he  Has  recovered  too  much:  so 
we  are  not  called  upon,  and  do  not  decide  whether  or  not  he  should  have 
recovered  only  on  65,500  pounds  for  262  hogs,  at  250  pounds  gross  each, 
instead  ot  on  72,840  pounds  gross,  for  such  number. 

It  is  next  objected  that  the  court  charged  the  jury,  that,  'Mf  upon 
the  whole  evidence,  they  should  find  a  preponderance  of  it  iu  favor  of 
the  plaintiff,  their  verdict  would  be  for  him." 

The  objection  seems  to  be,  that  the  charge  required  the  jury  to  find 
a  verdict  in  tavor  of  the  plaintiff,  if  he  had  before  them  more  evidence 
than  the  defendant,  even  though  his  evidence  may  not  have  made  out 
a  prima  facie  case  in  his  favor. 

In  view  of  the  evidence  (and  it  is  all  before  us),  and  of  the  other 
charges,  so  far  as  they  have  been  set  out  in  the  bill  of  exceptions,  we 


think  this  charge  is  not  tairly  liable  to  sach  coastmctioo.  The  plaln- 
tifl  surely  made  out  before  the  jury  a  strong  prima  facie  case;  and  the 
defendant,  a  prima  facie  defense.  The  court  had  also,  in  the  very  words 
asked  by  the  defendant's  counsel,  charged  the  jary  that  it  was  incambent 
upon  the  plaintiff  to  satisfy  them,  upon  the  evidence,  ol  the  essential 
tacts  upon  which  his  case  depended.  This  charge,  then,  was  no  more 
than  telling  the  jury  that  the  plaiqtiS  was  not  to  prove  his  case  beyond 
a  reasonable  doubt,  but  merely  by  a  preponderance  ol  evidence.  It  is 
difficult  to  see  how  a  jury  could  have  Jailed  to  understand  it,  or  how  it 
could  have  misled  them  in  this  ca^e. 

Long  V.  Hitchcock,  38  Eng.  C.  L.  255.  cited  by  Cook's  couusel  to 
us,  was  not  a  case  in  error.  It  was  a  charge  to  a  jury.  One  witness,  a 
servant,  was  the  only  witness  iu  the  cause,  and  he  was  for  the  plaintitl. 
He  was  asked  if  he  had  not  made  different  statements  to  his  master,  and 
he  did  not  know  but  what  he  had,  but,  il  so,  the  lacts  were  as  be  then 
stated.  A  juror  desired  the  master  sworn  as  a  witness;  the  judge  said 
that  could  not  be,  as  the  witness  bad  not  denied  making  such  statements 
to  him,  but  that  it  made  little  difference,  as  the  jury  must  be  satisfied  of 
the  truth  of  the  facts  sworn  to,  iu  order  to  find  for  the  plaintiff. 

Parker  v.  Johnson.  25  Ga.  57t>,  was  the  case  ot  an  action  tor  breach 
of  warranty  ol  soundness  in  the  sale  of  a  slave,  and  the  question  was 
whether  the  disease  originated  belore  or  alter  the  sale.  The  court 
charged  that  the  jury  should  find  according  to  the  weight  of  probability. 
This  charge  was  held  erroneous. 

In  Mays  v.  WjUiams,  27  Ala.  267,  it  was  doubtful  whether  the 
detendant  had  proved  an  essential  element  in  his  defense  at  all,  such 
defense  being  new  matter.  Yet,  the  court  charged,  that  all  required  was 
that  the  prool  should  preponderate  in  fafror  oi  one  party  or  the  other, 
and  the  jury  must  find  according  to  the  preponderance  ot  the  proof.  This 
was  rightly  held  error  in  that  case,  for  neither  party  bad  any  prool  at  all 
on  the  essential  point  which  the  delendant  was  bound  to  make  out,  but 
in  the  cause,  generally,  the  defendant  had,  perhaps,  oflered  the  gteatest 
amount  ol  evidence. 

In  Lexington  Fire  L.  &  M.  Ins.  Co.  v.  Paver,  16  Ohio  324,  the  court 
simply  reasons  upon  the  nature  of  evidence,  generally,  in  illustrating 
the  difference  between  proof  beyond  a  reasonable  doubt  and  by  a  pre- 
ponderance ot  testimony.  Language  n^ust  be  limited  to  and  construed 
by  the  context,  or  it  will  mislead  us  widely  where  accuracy  is  essential. 
An  eminent  English  judge  has  said  that  the  English  language  is  yet 
so  imperlect.  that  one-half  that  is  written  in  it  can  not  be  understood, 
unless  interpreted  by  the  context.  Upon  the  evidence,  and  in  view  ol 
such  other  charges  as  were  given  in  this  case,  this  charge  was  not 
erroneous. 

And,  lastly,  it  is  objected  that  the  court  charged  the  jury,  "if  there 
was  a  partnership,  or  were  representations  by  the  defendant.  Cook,  that 
there  was  a  partnership,  the  verdict  would  be  against  him." 

It  is  obvious  from  the  whole  case,  and  Irom  the  arguments 
counsel,  that  this  charge  was  given  with  others  by  the  court,  stati 
that  if  all  other  requisite  facts  were  proved,  and  Johnson  alone  made 
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This  was  not  error,  for  if  there  was  such  partnership,  Johnson  was 
Cook's  agent  to  bind  him  by  an}'  contract  made  within  the  scope  of  the 
partnership  business.     Myers  v.  Standart,  11  Ohio  St.  29,  40. 

Any  secret  understanding  between  Cook  and  Johnson,  that  Cook 
alone  should  buy  hogs,  or  that  Johnson  should  not  buy  without  Cook's 
express  assents  to  every  purchase,  unless  brought  to  Drais'  knowledge, 
would  not  be  binding  on  Drais.  Limited  partnerships  are  regulated  in 
this  state  by  statute,  the  terms  of  which  a  party  must  pursue,  if  be 
would  not  be,  bound,  generally,  by  his  copartner's  contracts  within  the 
scope  of  the  partnership  business.  It  is  said  that  representations  by 
Cook  to  others,  that  he  was  such  partner  with  Johnson,  unless  com- 
municated to  Drais,  would  not  bind  Cook,  if  he  were  actually  a  partner. 
This  may  be  so,  but  we  think  the  fair  meaning  ol  tlfe  charge  given,  was, 
'* representations  made  to  plaintiff."  It  is  the  very  language  the  delend- 
ant  asked  the  court  to  give  in  the  first  charge,  and  which  was  given.  It 
does  not  say  representations  made  to  persons  in  the  community,  and  such 
is  not  its  meaning  when  taken  in  connection  with  the  entire  context. 

The  judgment  will  be  aflSirmed,  but  without  the  statutory  penalty, 
in  relation  to  which  the  clerk  is  directed  to  make  the  proper  entry. 


2  c^  c.         STOCKHOLDERS  -ASSESSMENTS. 

[General  Term,  January,  1873.] 

*  John  J.  Hooker  v.  John  Kilgour. 

In  a  proceeding  to  recover  an  assessment  from  a  stockholder  in  an  Ohio  corpora- 
tion on  his  statutory  liability,  to  pay  its  debts,  the  petition  did  not  contain  a 
statement  that  the  stockholder  was  such  while  the  debt  for  which  judgment 
had  been  obtained  against  the  corporation  was  incurred,  and  in  the  other 
pleadings  in  the  cause  it  appeared  that  in  fact  he  was  not  such  stockholder: 
Heldy  that  it  was  error  to  render  judgment  by  default  against  such  stockholder 
for  an  assessment,  inasmuch  as  the  petition  omitted  a  constitutive  fact  under 
the  code,  and  no  such  fact  could  be  presumed  to  have  been  proved,  when  no 
trial  was  had,  and  no  proof  exhibited. 

Collins  &  Herron,  and  A.  Taft  &  Sons,  lor  plaintiff. 

Matthews,  Ramsey  &  Matthews,  and  Pugh  &  Pugh,  for  defendant. 

Hagans,  J. 

On  July  15,  1868,  Charles  H.  Kilgour  filed  his  petition,  alleging 
that,  at  the  February  term,  1868,  of  this  court,  he  had  obtained  judgment 
against  the  Pendleton  Street  Railroad  Company  for  $31,484.(54,  that 
belore  that  time  all  the  property  of  said. company  had  been  sold  in  pro- 
ceedings to  foreclose  a  mortgage,  in  which  it  had  been  all  exhausted  in 
payment  ot  the  bonds  secured  thereby,  except  about  $100;  that  he  was 
a  party  to  those  proceedings,  but  got  no  money;  that  the  company  is 
an  Ohio  company,  and  is  insolvent,  and  has  no  real  or  personal  property 
out  of  which  his  judgment  can  be  satisfied ;  that  said  company  is  indebted 
to  various  other  parties,  in  a  sum  less  than  the  stock;  that  be  is 
a   stockholder    in    said    company,    and    that    the    other   defendants, 

*  Reversed,  Brown  v.  Hitchcock,  36  Ohio  St.  683.  The  statement  in  this  case 
that  Wehrman  v.  Reakirt,  13  Re.  617  (1  C.  S.  C.  230)  is  regarded  as  settled  law  in 
Ohio  because  an  application  for  leave  to  file  a  petition  in  error  was  refused  by  the 
Supreme  Court  is  referred  to  in  Mason  v.  Alexander,  44  Ohio  St.  336. 
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among  whom  Hooker,  the  plaintiff  in  error,  is  named,  are  the  other 
stockholders,  who  are  chargeable  pro  rata  with  the  statutory  liability 
in  a  sum  equal  to  the  indebtedness  of  the  company,  and  some  of  them 
are  also  chargeable  with  balances  due  on  stock  subscriptions,  and  that 
there  are  controversies  among  the  stockholders  as  to  the  number  of 
shares  held  by  them  respectively.  A^nd  he  prays  that  an  account  of  the 
indebtedness  may  be  taken,  and  the  stockholders'  liability  be  ascer- 
tained, and  that  assessments  on  them  be  made,  and  the  debts  paid. 

The  plaintiff  in  error  was  served  with  process,  or  at  least  we  are 
bound  to  so  regard  it,  so  lar  as  the  record  shows;  and  being  the  owner 
at  the  time  judgment  was  rendered  herein  of  $7,900  of  the  capital 
stock,  he  was  assessed  ^3,219.30  lor  the  payment  of  debts,  and  at  the 
June  term,  1870,  judgment  was  rendered  against  him  theretor  by  default. 

No  evidence  which  goes  to  show  Hooker's  liability  appears  by  the 
record,  except  that  we  tind  from  the  answer  of  John  Kilgour,  who  is 
also  a  stockholder,  that  at  the  time  the  debt  upon  which  Charles  H. 
Kilgour  obtained  judgment,  as  well  as  the  other  debts  ol  the  company 
were  incurred  by  it,  Hooker  was  not  a  stockholder.  Hooker  now  pros- 
ecutes this  petition  in  error,  to  reverse  the  judgment  against  him,  and 
all  the  parties  to  the  suit  are  made  properly  defendants  in  error. 

It  will  be  observed  that  the  petition  of  Charles  H.  Kilgour  nowhere 
contains  any  statement,  that,  at  the  time  the  debts  for  which  he  had 
obtained  judgment,  as  well  as  the  other  debts  ol  the  company  were 
created,  Hooker  was  a  stockholder.  To  hold  Hooker  liable  under  the 
statute,  it  must  have  appeared  in  the  testimony  that  Hooker  was  such 
stockholder  at  the  time  any  of  the  debts  were  created.  Wehrman  v. 
Reakirt,  13  Re.  517  (1  C.  S.  C.  230.  237). 

In  this  case  an  application  lor  leave  to  file  a  petition  in  error  in  the 
Supreme  Court  was  made  and  refused;  so  that  it  is  the  settled  law  in 
Ohio.  And  this  statement  is  the  law  elsewhere,  and  seems  entirely 
justified  on  the  familiar  principle  that  it  can  not  be  claimed  that  credit 
was  given  under  the  statute  providing  this  liability,  to  persons  who  were 
not  stockholders  when  the  debt  was  contracted.  Such  stockholders 
could  not  give  sanction  to,  or  acquiescence  in  the  creation  of  such  debts. 
Story  V.  Putman,  25  N.Y.  214;  Shaler  v.  Bliss.  27  N.  Y.  297,  298.  And 
the  recent  case  of  Devos  v.  Gray,  22  Ohio  St.  159,  is  upon  the  same 
principle. 

This  being  the  rule,  it  must  appear  not  only  that  there  is  a  debt, 
but  that  it  must  have  been  contracted  while  Hooker  was  a  stockholder. 
This  averment  should  appear  in  the  petition.  If  a  demurrer  had  been 
interposed,  the  petition  would  have  undoubtedly  been  held  bad,  because 
ot  the  omision  of  this  material  statement.  The  petition,  according  to 
the  code,  must  contain  **a  statement  of  the  tact  constituting  the  cause 
of  action,  in  ordinary  and  concise  language,  and  without  repetition." 
But  here  is  a  petition  that  does  not  contain  such  a  statement,  ''consii- 
tuting  the  cause  ot  action.*'  There  is  the  omission  of  a  statement 
which  only  entitles  Kilgour  to  a  judgment  against  Hooker.  Corry  v. 
Gay  nor,  21  Ohio  St.  277;  Dennistown  v.  Bank,  13  Re.  33  (2  Disn.  52). 

It  is  contended,  however,  that  every  pleading  is  to  be  liberally  con- 
strued in  favor  of  the  pleader;  and  that,  after  judgment,  every  intend- 
ment is  to  be  taken  in  its  favor.  As  already  stated,  the  petition  alleges 
that  Hooker  is  a  stockholder,  and  is  liable  to  the  plaintiff  therein,  and 
the  other  creditors  of  the  company.  This  is  all  it  alleges  in  this  respect. 
60    Dis. 
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At  most,  this  statement  is  an  inference  of  law  merely,  and  not  a  state- 
ment of  facts.  Under  the  code,  the  petition  should  contain  a  statement 
of  all  the  material  and  issuable  facts  which  are  relied  on  as  constituting 
the  cause  of  action.  These  are  called,  in  Garvey  v.  Fowler,  4  Sandt. 
665,  constitutive  lacts,  for  the  action  depends  on  them.  Catten  v. 
Gunter,  1  Duer  266.  And  a  judgment  by  default  cures  no  delect  in 
the  petition,  which  would  not  have  been  aided  on  general  demurrer. 
For  no  fact  can  be  presumed  to  have  been  proved,  when  no  trial  has  been 
had  and  no  proof  exhibited.  And,  therefore,  under  the  old  practice, 
a  motion  in  arrest  ot  judgment,  for  the  insufficiency  of  the  declaration, 
after  a  default,  operates  precisely  as  a  general  demurrer  to  the  declara- 
tion would  have  operated.  Gould  Pleadings  626,  ch.  10;  Perry  v. 
Goodwin,  6  Mass.  49H.  499;  Choynski  v.  Cohen,  39  Cal.  601;  Fournier 
v.  Faggott,  8  Scam.  347. 

If  it  appeared  that  this  material  tact  had  been  proved,  it  might  \)e 
an  amendment  ot  the  petition  would  be  allowed  after  judgment.  In  look- 
ing into  the  pleadings,  however,  and  especially  into  the  answer  of  John 
Kilgour,  which  is  uncontradicted,  there  is  disclosed  the  history  of  the 
debts  of  this  company,  and  it  appears  that  they  were  contracted  long 
before  Hooker  became  a  stockholder.  It  would  be  manifestly  unjust  to 
hold  him  to  a  liability  which  he  never  incurred,  and  which,  lor  aught 
that  appears,  was  never  proved.  Indeed,  the  facts  appearing  in  that 
answer  are  admitted,  and  to  allow  the  judgment  to  stand  would  work 
great  injustice. 

We  think  the  jud^^ment  should  be  reversed,  and  the  cause  remanded. 


2  c^c.  BILLS  OF  EXCEPTIONS— DONATIONS. 

[General  Term,  January,  1873.] 

John  J.  Hooker,  Admr.,  etc.  v.  Wittenberg  College 

1.  If  a  bill  of  exceptions  does  not  profess  to  set  out  the  evidence,  but  merely  states 

that  there  was  evidence  before  the  jury  "  tending  to  show  "  that  the  obligor  of 
a  bond,  *'  at  and  about  the  time  "  he  is  alleged  to  have  executed  it,  '*  was  of 
diseased  and  unsound  mmd,*'  yet  fails  to  state  that  the  evidence  tended  to 
prove  that  he  was  incompetent  to  execute  such  bond  by  reaf  on  of  such  diseased 
and  unsound  mind,  the  court,  upon  error,  cannot  infer  that  the  evidence 
went  to  the  extent  of  tending  to  prove  mental  incapacity ;  and  especially  is  this 
so  \i  no  such  defense  is  set  up  in  the  pleading^,  and  a  charge  ot  the  court  in 
such  case  upon  what  insanity  is  and  what  will  or  w:ll  not  constitute  a  defense 
on  that  ground,  is  wholly  immaterial. 

2.  In  a  statute  incorporating  a  college  for  the  promotion  of  scientific  and  theologi- 

cal knowledge,  such  corporation  was  authorized  to  receive  ^^  donations  *^  but 
the  net  was  silent  as  to  subscriptions :  Held^  that  where  a  party  executed  a 
bond,  reciting  that  the  same  was  in  fulfillment  of  an  undertaking,  agreement, 
and  subscription  between  the  obligor  and  other  persons  and  the  college,  to 
create  for  it  an  endowment  fund,  such  bond  is  a  '*  donation  "  within  the  mean- 
ing of  the  statute,  and  is  enforcible  in  law  against  the  obligor. 

A.  Taft  &  Sods  and  I.  J.  Allen,  for  plaintiffs. 
Huston  &  Shunk,  for  defendant. 

Yaple,  J. 

This  is  a  proceeding  upon  petition  in  error,  asking  to  reverse  a  judg- 
ment rendered  by  this  court,  at  special  term,  in  favor  of  the  board  ot 
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lollege,  against  Hooker,  as  administrator  oi 

1,  for  $2,.931  and  costs. 

a  iury,  which  rendered  a  verdict  against  the 

^  sum;  a  motion  for  new  trial  was  made  and 

ins  taken,  which  does  not  set  out  the  evi- 

ipon    the  verdict,  and  a  petition  in  error 

upon  a  sealed  instrument  (a  bond),  dated 

Startzman  to  the  above  named  board  of 

^0  conditioned,  ''that,  whereas,   the  said 

other   persons^  having    undertaken    and 

ard  of    directors  to  endow   Wittenberg 

artzman  having  subscribed  for  that  pur- 

hilars,  payable  to  said  board  of  directors, 

ir  atter  his  decease,  with  interest  from 

y  during  the  natural  life  of  said  Samuel 

muel  Startzman  shall,  during  the  term 

pay  the  said  interest  annually,  and  if 

\  Samuel  Startzman  shall  also,  within 

aid  board  of  directors,  or  its  assigns, 

liars,  then  this  obligation  to  be  void. 

luel  Startzman,  bis  heirs,  executors, 

right,  at  any  time   belore  the   said 

sed  and  discharged  from  the  obliga- 

to  said  board  ol   directors,  or  its 

rest  that  shall  have  accrued  thereon 

e   facts  and   circumstances  under 

which  were  well  known  to  the 

allege  was    incorporated    bv  the 

t,  passed  March  11,  1845  (43  O. 

tific  and  theological  knowledge, 

lired  **by  purchase  or  i/^«a//V?«;'' 

ege  was  dependent  wholly  upon 

;  that  the  college  was  location 

and  other  similar  bonds  were 

out  the  objects  ol  the  charier; 

obligations,  the  plaintiff   was 

ndertook  to  execute  the  same, 

ment  of  officers  and  teachers 

1  such  trust,  the  plaintiff  ha? 

r  the  payment  of  which  thi 

t,  by   answer,   denied  the 
»  proved  or  not. 
t  there  was  evidence  g? 
ndant's  intestate,   at 
1  writing,  u^kdu  whic' 
h  is  hereto  attache 
sed  and   unsound  f 

i  to  the  evidence 
*  he  executed  t^ 
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was  of  ^* diseased  and  unsound  mind^'^  and  in  relation  to  the  validity  of 
the  bond  as  a  debt  against  his  estate,  are  all  that  the  plaintiff  in  error 
complains  of. 

As  to  the  first,  the  court  charged  the  jury : 

"That  the  law  presumes  mental  capacity  to  contract,  and  it  would 
devolve  on  the  defendant  to  rebut  that  presumption  by  satisfactory 
proof  of  insanity ;  and  that,  in  regard  to  insanity,  when  there  is  no  frenzy 
or  raving  madness,  the  legal  and  true  character  of  the  disease  is  delusion^ 
or,  as  the  physicians  express  it,  illusion  or  hailtianation,** 

To  this,  the  defendant  below  excepted. 

And  the  defendant  below  asked  the  court  to  instruct  the  jury: 

**First.  That  the  bond  sued  upon  may  be  void  of  itself  for  want  of 
consideration;  and  ii  void,  an  action  cannot  be  maintained  thereon, 
unless  the  same  be  rendered  valid  by  virtue  of  statutory  provision." 

This  charge  the  court  gave  as  requested. 

**Second.  That  the  charter  of  Wittenberg  College  authorizes  it  to 
acquire  property  for  its  purposes,  either  by  'purchase  or  donation,'  and 
not  otherwise;  and  that  a  donation  or  gift  is  not  valid  without  delivery 
of  the  thing  donated  or  given,  and  that  'donation'  and  'subscription^  are 
not  words  of  the  same  import. 

* 'Third.  And  that  there  being  here  no  delivery,  but  merely  a 
promise  to  give  a  donation  in  the  future,  such  promise  is  not  binding 
tor  want  of  consideration  and  for  want  of  statutory  provision  making 
such  promises  binding  under  the  charter  to  the  present  plaintiff." 

The  last  two  instructions  asked,  the  court  refused;  and  the  plaintiff 
excepted. 

The  court  then  charged  the  jury: 

*'That  the  delivery  of  the  instrument  sued  upon  was,  of  itself,  a 
donation^  and,  under  the  plaintiffs*  charter,  would  sustain  the  plaintiffs' 
present  action." 

When  a  case  comes  before  a  court  upon  error  based  upon  a  bill  of 
exceptions,  like  the  one  in  this  case,  viz.,  that  there  was  evidence 
merely  'lending  to  prove,"  etc.,  it  must  expressly  state  a// that  the  evi- 
dence tended  to  prove — nothing  can  be  inferred.  '*We  can,  in  such 
cases,  infer  nothing  beyond  what  the  bill  of  exceptions  expressly  states 
the  evidence  tended  to  prove."  United  States  Exp.  Co.  v.  Bachman, 
13  Re.  885,  888  (2  C.  S.  C.  251,  256) ;  Leach  v.  Church,  10  Ohio  St.  148. 

This  bill  of  exceptions  does  not  state  that  Startzman  was  incompetent 
to  contract  by  reason  of  a  diseased  and  unsound  mind.  It  simply  states 
that  at  and  about  that  time  the  evidence  tended  to  *'show"  that  his  mind 
was  diseased  and  unsound,  leaving  it  to  mere  inference  that  he  was  not, 
for  that  reason,  competent  to  make  a  valid  contract,  which  does  not  nec- 
essarily follow  in  all  cases  of  diseased  or  unsound  mind.  Cases  have 
been  known  where  persons  whose  minds  were,  beyond  question,  diseased 
and  unsound — who  were  in  a  lunatic  asylum,  under  treatment  therefor 
— have  yet  been  perfectly  rational  upon  their  business  affairs,  and  com- 
petent to  manage  them,  and  whD  have,  while  so  confined,  directed  their 
management  by  letter.  Of  course,  if  incompetency  to  contract  for  such 
cause  be  claimed,  such  diseased  and  unsound  condition  of  the  mind 
must  be  carefully  considered.  Startzman  may  have  had  a  diseased  brain, 
causing,  by  lesion,  partial  paralysis  of  the  body,  and  yet  he  may  have 
been  shown,  by  evidence  given  to  the  jury,  to  have  been  competent  to 
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conduct  business,  both  public  and  private,  in  a  most  rational  and  effi- 
cient manner. 

No  defense  of  insanity,  or  incapacity  to  make  the  bond  in  suit,  by 
reason  of  diseased  or  unsound  mind,  was  set  up  in  the  answer,  as  the 
code  requires,  that  being  new  matter  constituting  a  defense;  but  the 
question  seems  to  have  been  suggested  during  the  trial-  -11  an  answer  had 
been  filed  stating  only  that  Startzman,  at  the  time  he  executed  the  bond, 
was  possessed  of  a  diseased  and  unsound  mind,  without  averring  that  he 
was  thereby  rendered  incompetent  to  contract,  it  would  not  have  stated 
facts  sufficient  to  constitute  a  defense.  We  are,  then,  to  conclude  that 
there  was  not  evidence  given  tending  to  prove  all  the  facts  necessary  to 
constitute  a  defense.  If  there  was  not,  the  charge  of  the  court  upon 
insanity  was  merely  an  abstract  charge,  outside  of  the  evidence  in  the 
case;  and,  whether  correct  or  not,  lurnishes  no  ground  of  error. 

This  is  too  well  settled  in  Ohio  to  need  the  citation  of  a  single 
authority.  Such  charges  can  not  misleadih^  jury,  for  there  is  nothing 
to  which  they  can  apply.  We  need  not,  therelore,  consider  whether 
the  charge,  if  the  evidence  had  required  it,  was  erroneous  or  not.  It 
may  have  been  too  narrow,  though  founded  upon  the  very  text  of  2 
Redfield's  Greenl.  Ev.,  Sec.  371,  a. 

Thefe  may,  perhaps,  be  chronic  insanity  where  there  is  no  delusion, 
illusion,  or  hallucination,  and  no  raving  madness.  Perhaps  the  best 
practical  test  of  insanity  is  to  compare  the  person  with  his  former  sell, 
while  undoubtedly  sane,  making  the  proper  allowance  for  differences  of 
bodily  health  and  strength.  If  all  the  1  acuities  brought  into  exercise 
are  similar  in  kind  and  character  to  what  they  have  ever  been  observed 
to  be,  though  not  so  strong  in  degree,  the  person  is  sane,  even  if  his 
ailment  result  from  a  diseased  brain.  Abnormal  mental  manifestations 
ot  any  kind,  producing  any  marked  line  ol  unnatural  conduct  on  the 
part  of  the  individual,  are  all  evidences  of  insanity. 

But  this  subject  we  are  to  dismiss  in  the  consideration  of  this  case, 
for  the  reason  that  the  evidence  given  at  the  trial  did  not  tend  to  *'show" 
or  prove  that  Startzman,  irom  a  diseased  and  unsound  condition  of  mind, 
was  not  competent  to  ea  ecute  this  bond. 

This  brings  us  to  the  consideration  of  the  main  question  in  the  case, 
as  want  or  failure  ol  consideration  may  be  set  up  as  defense  to  an  action 
upon  a  deed  or  other  sealed  instrument  in  Ohio.  The  bond  sued  upon 
in  this  case  purports  to  have  been  made  in  execution  and  performance 
ot  an  undertaking,  agreement,  and  subscription,  made  by  Startzman 
with  the  plaintiff  and  other  subscribers,  to  endow  this  college,  which 
was  made  either  before  or  at  the  time  of  executing  the  bond,  but  inde- 
pendent ly  of  it 

This  the  plaintifl  maintains  made  the  bond  a  present  debt,  not  a 
mere  executory  promise,  but  an  executed  act,  under  seal.  Where  a 
transaction  is  unauthorized  by  law,  or  is  contrary  to  law  or  public  policy, 
and  a  party  has  executed  it,  he  will  be  bound  by  such  execution. 

The  case  ot  Roll  v.  Raguet,  4  Ohio  400;  Raguet  v.  Roll,  7  Ohio 
(pt.  1)  76;  Raguet  v.  Roll,  7  Ohio  (pt.  2)  70,  fully  illustrates  the  prin- 
ciple and  the  distinction  between  things  executed  and  executory.  To 
suppress  a  criminal  prosecution,  a  note  was  given  by  one  party  to  the 
other,  secured  by  mortgage  on  real  estate.  In  an  action  upon  the  note 
no  recovery  was  permitted,  because  the  promise  was  executory.  No 
oreclosure  ot   the  mortgage  was  permissible,  lor  the  same  reason      it 
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being  a  mere  security  lor  the  debt;  bat  a  recovery  in  ejectment  upon  the 
mortgage  deed  was  finally  had,  because  the  contract  in  that  view  was 
fully  executed.     See  also  Goudy  v.  Gebhart,  1   Ohio  St.  2t)2. 

The  plaintiff  also  claims  that  this  college  was  expressly  authorized 
by  its  charter  to  receive  ^^donaiions\^'  and  as  the  act  does  not  distinguish 
between  a  donation  and  a  subscription,  even  the  latter,  if  merely  exec- 
utory, is  a  donation  within  its  meaning.  The  defense  contends  that 
this  entire  transaction  is  executory,  and  that  a  donation  means  a  gift 
executed. 

It  this  be  the  correct  construction  of  this  statute,  then  its  provisions 
are  strangely  defective,  and  inadequate  to  secure  the  objects  of  such  a 
college. 

As  one  of  the  best  supports  such  an  institution  can  have  is  an 
endowment  fund  upon  which  it  can  rely  and  base  its  undertakings,  and 
as  but  little  could  be  expected  to  be  given  in  money  or  property  in  hand, 
such  recourse  would  be  virtually  c|^nied  it,  if  defendant's  view  of  this 
statute  be  the  correct  one.  The  policy  of  our  state  has  ever  been  to 
encourage  institutions  ot  this  kind,  and  all  statutory  enactments  in  their 
behalf  are  to  be  liberally  construed.  We  think  that  the  principles 
settled  in  the  Commissioners  v.  Perry,  5 Ohio  57,  and  in  Ohio  Wesleyan 
Female  College  v.  Love,  16  Ohio  St.  20,  settle  both  propositions  of  law  as 
claimed  by  the  plaintiff  in  its  favor.  Love's  subscription  in  the  last 
case  was  merely  executory;  but  the  statute  expressly  authorized  the 
college  to  receive  subscriptions  as  well  as  "donations,"  thus  distin- 
guishing between  them  in  that  act.  In  these  two  cases,  all  the  author- 
ities relied  on  by  both  parties  are  cited  by  counsel  .or  court.  The 
tendency  for  years  has  been  to  extend  further  and  further  liability  upon 
subscriptions  of  this  kind,  though  merely  charitable,  and  intended  in  no 
way  to  benefit  pecunarily  the  subscribers. 

Most,  if  not  all  the  cases,  however,  speak  as  ii  the  actual. undertak- 
ing and  carrying  out  of  the  object  by  the  beneficiary  is  essential.  We 
concede  that,  if  the  object  be  abandoned  without  any  obligations  having 
been  incurred,  no  recovery  can  be  had  in  such  cases;  but  the  collection 
of  such  funds  may  otten  be  necessary  to  commence,  carry  on,  and 
complete  the  undertaking,  and  in  such  cases  it  is  difficult  to  perceive 
why  such  claims  are  not,  from  the  time  they  are  incurred,  eniorcible 
according  to  their  terms. 

The  judgment  will  he  affirmed,  without  penalty. 


s  o^s.c  INJUNCTION— LEGISLATIVE  GRANT. 

[General  Term,  January,  1873.] 

♦Little  Miami  Elevator  Co.  v.  Cincinnati  (City). 

The  act  of  the  legislature,  passed  March  24,  18(53,  ceded  to  the  city  of  Cincinnati 
anthority  and  permission  to  enter  upon,  improve  and  occupy  as  a  public  high- 
way, and  for  sewerage  purposes,  the  Miami  canal,  from  Broadway  to  the  Ohio 
river,  as  owned  and  held  by  the  state,  subject  to  all  outstanding  rights  or 
claims  with  which  the  grant  might  conflict ;  provided  that  before  work  shoold 
he  done  by  the  city,  the  plan  of  improvement  should  be  approved  of  by  the 
board  of  public  works,  and  that  the  city  should  not  obstruct  the  flow  of  water 
through  the  canal,  nor  destroy  or  injure  the  then  supply  of  water  for  tmtllinz 

*  Affirmed,  30  Ohio  St.  629. 
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purposes.  Afterward,  the  board  of  public  works  agreed  to  the  plan  of  improve- 
ment, and  nnconditionally  authorized  the  work  to  be  done  below  Third  street, 
and  the  city  began  and  was  prosecuting  it  accordingly;  and  afterward  the 
board  of  public  works  undertook  to  convey  and  secure  to  the  plain ti£f  the  use 
of  water  power  from  lock  No.  7,  above  Third  street  to  be  transferred  and  con- 
veyed by  a  circular  conduit  to  the  plaintifiTs  eievator  below  Third  street,  and 
upon  the  refusal  of  the  city  to  construct  it,  the  plaintiff  procured  an  injunction 
to  stop  the  improvement,  according  to  the  plan  agreed  upon  with  the  board  of 
public  works  :    Held — 

(1)  That  the  board  of  public  works  had  no  power  to  make  such  conveyance,  and 

that  the  city  can  not  be  bound  by  such  an  incumbrance  of  the  property  granted 
to  her  by  the  state. 

(2)  That  the  only  obligation  upon  the  city  is  not  to  obstruct  the  flow  of  water,  nor 

to  destroy  or  injure  the  supply  of  water  for  tnilling  purposes^  and  that  the 
plaintiff  id  not  a  milling  corporation ;  and  for  every  and  all  other  purposes,  the 
water  power  of  the  canal  was  abandoned  or  ceded  by  the  st&te  to  the  city,  and 
as  no  claim  for  damages  could  be  sustained  on  that  ground  against  the  state,  no 
liability  therefor  was  cast  upon  the  city  by  the  grant  to  her. 

This  case  is  reserved  here  on  a  demurrer  to  the  petition  by  the  city. 

The  plaintiff  alleges  that  it  is  a  corporation;  that  it  has  erected  and 
is  using,  at  the  southwest  corner  ot  Front  street  and  Eggleston  avenue, 
a  costly  and  suitable  structure  for  receiving,  storing,  and  delivering 
wheat  and  other  grains  in  connection  with  railroads  and  steamboats;  that 
on  June  26.  1869,  it  became  the  owner  of  the  water  power  created  by  the 
state  of  Ohio,  at  lock  No.  8  of  the  Miami  canal,  between  Congress  and 
Front  streets,  Cincinnati;  that  prior  to  May  8,  1861,  the  state  had  con- 
structed locks  for  the  descent  ot  water  from  the  basin  west  of  Broadway, 
at  each  ol  which  it  provided  water  power,  to  be  used  lor  grist  mills  and 
other  purposes  to  which  power  of  that  description  could  be  applied. 
Especially  at  lock  No.  8,  there  had  been  provided  water  power  sufficient 
to  drive  sisc;  pairs  of  millstones,  four  leet  six  inches  diameter,  capable 
of  converting  one  hundred  bushels  of  wheat  into  superfine  flour  in 
twenty-iour  hours — said  power  to  be  derived  from  the  level  of  the  canal 
immediately  above,  and  to  be  available  for  eleven  months  in  the  year,  at 
least;  that  on  May  8,  1861,  there  was  granted  by  the  governor,  in  pursu* 
ance  of  the  act  ot  the  general  assembly  of  Ohio,  to  Kent  Jar  vis  and  others, 
a  lease  ot  said  canal  tor  ten  years,  with  the  right  to  receive  the  rents  for 
water  power,  including  that  at  lock  No.  8,  which  was  alterward  extended 
for  another  term  oi  ten  years;  that  the  title  plaintiff  acquired  on  June 
29,  1869,  was  from  the  lessees  aforesaid  and  from  the  board  of  public 
works,  by  deed,  conveying  all  the  interest  they  had  in  said  water  power, 
subject  to  the  stipulations  and  provisions  of  the  lease  from  the  state  of 
Ohio  to  Clark  Williams,  ol  date  March  26,  1836,  except  that  the  plaintiff 
was  released  and  discharged  from  the  payment  of  rent;  that  by  said  con- 
veyance to  plaintifi,  it* had  the  right  of  transferring  said  water  power  to 
and  using  the  same  upon'  the  lot  mentioned  at  such  point  as  might  be 
designated  by  the  engineer  ot  the  board  of  public  works,  who  would  ap- 
prove only  such  plan  of  making  head  and  tail  races  by  the  defendant  as 
should  secure  to  plaintiff  the  use  of  such  power;  that  on  March  24,  1863, 
the  legislature  passed  an  act  which  granted  to  the  city  the  authority  and 
permission  to  enter  upon,  improve,  and  occupy  as  a  public  highway,  and 
for  sewerage  purposes,  all  of  the  canal  from  the  east  side  of  Broadway 
to  the  Ohio  river,  as  owned  and  held  by  the  state,  subject  to  all  outstand- 
ing rights  or  claims,  with  which  the  grant  might  conflict,  provided  that 
before  work  should  be  done  by  the  city  the  plan  of  improvement  should 
be  approved  by  the  board  of  public  works;  that  said  grant  should  not 
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extend  to  the  revenues  derived  from  the  water  privileges,  which  are 
reserved,  and  is  made  upon  iurther  condition  that  the  city  should  not 
obstruct  the  flow  of  water  through  the  canal  nor  destroy  or  injure  the 
present  supply  of  water  for  milling  purposes,  and  should  be  liable  to  all 
damages  arising  from  such  obstruction,  and  the  governor  was  authorized 
to  make  a  conveyance  accordingly;  that  afterward  the  grant  was  made 
to  the  defendant,  and  the  plan  of  improvement  was,  on  December  29, 
18t)3,  agreed  to  by  the  board  ol  public  works,  as  far  as  regards  its  gen- 
eral leatures,  reserving  the  right  to  approve  or  disapprove  any  details  oi 
construction  which  may  in  any  manner  affect  the  interests  of  lessees  of 
water  power,  and  that  while  the  work  of  construction  may  be  commenced 
at  any  and  all  points  below  Third  street,  there  shall  be  no  work  done 
above  Third  street  until  Iurther  examination,  with  a  view  of  settling 
details;  that  the  defendant,  on  August  7.  1867,  made  a  contract  with 
John  Boyle  to  construct  a  sewer  from  Broadway  to  the  Ohio  river, 
along  Eggleston  avenue,  under  the  direction  and  to  the  satisJaction  of 
the  city  civil  engineer,  under  which  contract  Boyle,  prior  to  June  17, 
1869,  had  constructed  the  larger  part  of  the^  sewer,  and  was  proceeding 
to  construct  a  water-way  Irom  the  point  ol  discharge  irom  lock  No.  7, 
near  Third  street  bridge,  to  the  Ohio  river,  but  so  imperfectly  and  badly 
devised  as  to  destroy,  in  effect,  the  water  power  at  lock  No.  8. 

The  plaintiff  avers  that  on  June  17,  18(59,  the  owners  ol  the  water 
power  at  lock  No.  7  obtained  an  injunction  against  the  delendant,  which 
is  still  pending,  restraining  her  from  constructing  the  water-way  afore- 
said; that  relying  on  these  facts,  and  on  the  assurance  of  the  board  of 
public  works,  that  the  water  power  at  lock  No.  8  would  be  preserved 
and  protected,  the  plaintifl  purchased  the  same  on  June  26,  1869;  that 
some  complaints  being  made  to  ihe  board  of  public  works,  the3%  on 
September  18,  1869,  made  an  order  requiring  a  circular  conduit  of  nine 
feet  in  diameter,  with  a  flowing  cross  section  ol  water  equal  to  fifty-five 
feet»  should  be  constructed  irom  Third  street  to  the  river,  together  with 
other  details;  that  incase  the  city  and  lessees  could  not  agree  on  a  plan, 
that  then  the  plan  might  be  finally  determined  by  the  board,  ''provided 
that  no  plan  should  be  approved  that  did  not  secure  to  plaintiff  the  use 
oi  the  power  irom  lock  No.  8,  as  granted  by  the  board;*'  that  under  the 
act  of  the  legislature  of  ^^pril  18,  1870,  [67  O.  L.  68]  being  an  amend- 
ment of  the^  municipal  code,  the  city  constituted  a  board  of  sewerage 
commissioners,  and  on  June  10,  1870,  the  plaintiff  submitted  to  said 
board  a  proposition  ol  settlement  oi  all  controversy,  and  while  it  was 
pending  the  defendant  was  proceeding  to  fill  up  the  space  heretofore 
occupied  by  the  canal,  claiming  that  the  contract  with  Boyle  was 
forfeited,  and  is  proceeding,  without  any  plan  being  submitted  to  or 
approved  by  the  board  of  public  works,  or  report  of  sewerage  commis- 
sioners, to  dump  dirt  upon  the  sewer  along  Eggleston  avenue,  to  the 
depth  of  thirty  leet  and  forty  feet  wide,  and  will  run  a  street  upon  such 
space  so  being  filled,  and  is  constructing  said  Eggleston  avenue  sewer, 
from  Third  street  to  the  Ohio  river,  ot  the  diameter  of  six  feet  only, 
when,  by  the  order  oi  the  board  of  public  works,  it  should  be  nine  feet, 
and  no  provision  is  made  for  a  tail-race,  nor  any  plan  by  which  the  water 
power  ot  the  plaintiff  is  to  be  preserved,  to  the  irreparable  injury  of 
the  plaintiff.     The  plaintiff  prays  an  injunction,  which  was  granted. 

Pugh  &  Throop,  for  plaintiff. 

Moore,  Conner  &  Warrington,  for  defendant. 
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HA.GANS,  J. 

There  are  two  propositions  involved  in  this  case,  either  of  which, 
we  think,  is  sufficient  to  dispose  oi  the  plaintift's  claim,  as  made  in  the 
petition. 

It  appears  that  on  October  29,  1863,  the  board  of  public  works 
approved  and  accepted  the  plans  of  improvement  submitted  to  it,  and 
expressly  accepted  them  without  condition  so  iar  as  they  related  to 
that  part  of  the  improvement  below  Third  street,  and  directed  the  com- 
mencement ot  the  work  accordingly.  Yet,  on  June  ^t),  1869,  without 
the  consent  of  the  city,  the  board  ol  public  works  not  only  conveyed  to 
the  plaintifl  the  water  power  it  claims,  releasing  it  from  air  rent,  but 
also  assumed  to  convey  the  privilege  of  transferring  and  using  said 
power  on  the  lot  of  the  plaintiff  on  the  southeast  corner  of  Front  stt  eet 
and  Eggleston  avenue,  and  to  secure  the  use  at  that  point,  which  was 
confirmed  by  the  order  of  September  18,  1869.  This,  we  think,  that 
board  had  no  power  to  do.  There  is  nothing  in  the  act  of  the  legisla- 
ture granting  to  the  city  the  canal,  conferring  such  a  power,  or  provid- 
ing in  any  way  for  its  exercise  in  tavor  of  lessees.  And  inasmuch  as 
there  is  no  averment  that  the  city  did  or  has  consented  to  it,  she  can  not 
be  bound  by  this  incumbrance  of  a  property  granted  to  her  by  the  state, 
attempted  to  be  put  on  it  subsequently. 

Again,  an  examination  of  the  act  granting  the  canal  to  the  city, 
provides  thai  the  city  **shall  not  obstruct  the  flow  of  water  through 
said  canal,  nor  destroy  nor  injure  the  present  supply  ol  water  for  milling 
purposes,'^  This  is  the  full  extent  of  her  obligation  in  this  respect. 
Now,  the  plaintiff  is  not  a  milling  corporation,  nor  does  it  claim  the 
use  of  its  water  power  lor  * 'milling  purposes,*'  but  to  operate  an  elevator 
for  the  purposes  named  in  the  petition.  The  original  lease  of  all  these 
water  powers  clearly  appears  to  be  \ox  milling  purposes  only;  but  still 
we  have  no  doubt  they  might  have  been  used  for  other  purposes.  We 
think,  however,  that  by  the  act  of  the  legislature  granting  the  canal  to 
the  city,  the  state  abandoned  the  water  power  for  all  other  purposes 
than  ''milling  purposes,  "or  it  was  included  in  the  grant  to  the  city. 
This  view  excludes  the  plaintiff's  claim  from  any  consideration  what- 
ever by  the  city;  and  as  no  claim  could  be  sustained  for  damages,  by 
reason  of  such  abandonment,  against  the  state,  no  liability  was  cast 
upon  the  city  by  the  act  ceding  it  to  her.  And  it  is  not  averred  that 
the  city  is  a  party  to  the  conveyance  to  the  plaintiff  ot  the  water  power 
which  it  claims.  Indeed,  the  plaintiff  took  no  title  to  any  water  power 
for  the  purpose  of  an  elevator  at  all,  for  it  had  been  abandoned  for 
such  a  purpose  by  the  state  before  the  conveyance  of  June  26,  1869,  or 
was  ceded  to  the  city.  The  use  of  the  water,  to  which  it  is  put  by 
plaintiff,  however  proper  before  the  grant  to  the  city,  was  revocable  at 
the  pleasure  of  the  state,  and  being  revoked  by  the  grant,  could  not  be 
revived  after  it;  or,  if  it  was  granted  to  the  city,  the  board  of  public 
works  had  no  title  to  convey. 

The  case  of  Hubbard  v.  Toledo,  21  Ohio  St.  379,  seems  to  us 
decisive  of  this  case;  and  the  demurrer  will  be  sustained,  and  if  the 
parties  desire  it,  the  cause  will  be  remanded  to  special  term  for  further 
proceedings. 
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z  ass.  JUDGMENTS— REAL  ESTATE— TITLE, 

[General  Term,  January,  1873.] 

Solomon  Katzbnbsrgbr  et  al.  v.  Morris  Pishbl  bt  al. 

A  wife,  by  deed,  held  certain  real  estate  which  was  the  subject  of  an  action  brought 
to  satisfy  a  judgment  against  her  husband,  on  the  ground  that  he  furnished  the 
money  for  the  purchase  of  said  real  estate  and  to  make  improvements  thereon, 
and  title  was  taken  in  the  wife  to  hinder,  delay  and  defraud  creditors.  The 
purchase  money,  $500  (a  mortgage  haying  been  assumed  by  her  for  the  balancr), 
was  paid  more  than  four  years  before  said  action  was  brought,  but  the  improve- 
ments had  been  made  within  iour  years  of  the  commencement  of  said  action: 
fields  that  the  claim  was  barred  as  to  the  $600  m  pursuance  oi  the  statute  of 
limitations  (S.  &  C.  949,  Sec.  15),  and  as  the  interest  of  creditors  is  in  the  improve- 
ments only  to  the  extent  of  their  judgment,  in  event  of  sale,  the  mortgage 
must  be  first  satisfied,  next  the  |500  paid  by  said  wife  as  part  of  the  purchase 
money,  next  the  said  judgment  and  costs,  and  the  balance  paid  to  the  wife. 

Hoadly  &  Heinsheimer,  for  plaintiffs  in  error. 
Tilden  &  Hyman,  for  defendants  in  error. 

O'Connor,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  at  special  term. 

The  action  below  was  to  subject  certain  real  estate,  the  title  of 
record  to  which  was  in  the  wife  of  Solomon  Katzenberger,  one  of  the 
plaintitJs  in  error,  to  the  payment  ot  a  certain  judgment  obtained  by 
the  defendants  in  error,  against  Solomon  Katzenberger.  The  property 
in  question,  on  Seventh  street,  in  this  city,  was  conveyed  to  Fanny 
Katzenberger,  one  of  the  plaintitls  in  error,  and  wile  of  said  Solomon, 
by  Moses  Bloom,  also  one  of  the  plaintiffs  in  error,  the  consideration 
being  $(5,000,  of  which  $500  only  were  paid,  and  a  mortgage  given  on 
the  premises  conveyed  for  the  balance  of  the  purchase  money.  In  1868, 
improvements  were  made  on  the  property  to  the  amount  of  about  $7,000, 
as  claimed  by  the  plaintiffs  in  error,  by  and  with  the  money  ot  Fanny 
Katzenberger. 

The  defendants  in  error,  whose  judgment  amounts  to  $l,tj59,  claim 
in  their  pleading,  and  offer  evidence  tending  to  prove,  that  the  $500, 
part  of  the  purchase  money,  and  the  $7,000  paid  for  improvements,  were 
the  moneys  ol  Solomon  Katzenberger,  and  were  furnished  by  him  to 
his  wite,  Fanny,  in  whose  name  the  deed  was  taken  and  the  improve-  . 
ments  made,  with  the  intent  to  hinder,  delay,  and  defraud  creditors. 
On  the  other  hand,  it  is  claimed  by  the  plaintitls  in  error  in  their  plead- 
ings, and  they  ottered  evidence  tending  to  prove,  that  the  $500  and  the 
$1,000  were  given  to  Fanny  Katzenberger  by  her  son,  Moses  Katzen- 
berger, a  young  man  who,  in  1866,  was  about  twenty-one  years  of  age, 
and  who,  as  is  claimed,  made  this  money  in  various  business  transac- 
tions. 

Upon  this  question  oi  lact,  the  court  iu  special  term  found  the  issne 
for  the  defendants  in  error,  and  without  setting  aside  the  deed  for  actual 
fraud,  held  that  the  transactions  hindered  and  delayed  creditors,  and 
were,  therefore,  constructively  fraudulent;  and  held  also  that  the  real 
estate  in  question  was  subject  to  the  payment  of  the  judgment  of  the 
defendants  in  error,  and  gave  judgment  accordingly. 
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The  only  question,  then,  before  us,  is  whether  the  judgmett  of  the 
court  below  was  warranted  by  the  evidence.  It  should  be  stated  that  the 
claim  of  the  defendants  in  error  was  the  only  outstanding  claim  against 
Solomon  Katzenberger,  he  having,  after  his  failure,  paid  ott  all  other 
claims  at  ninety  cents  on  the  dollar,  and  offered  to  pay  oil  this  claim  at 
the  same  rate,  which  was  refused. 

In  the  first  place  it  should  be  remarked  that  the  judgment  at  special 
term  cannot  apply  to  the  deed  made  to  Fanny  Katzenberger,  nor  to  the 
$500  consideration,  whether  paid  by  her  with  money  given  her  by  her 
son  Moses  or  not;  because,  as  to  that  transaction,  mure  than  lour  years 
elapsed  betore  the  commencement  ol  the  action  to  set  aside  the  deed  on 
account  of  fraud,  or  to  subject  the  real  estate  to  .the  payment  of  the 
judgment,  and,  therefore,  as  to  that  part  of  the  case,  the  defendants  in 
error  were  barred  by  Sec.  15  [see  Sec.  4982,  Rev.  Stat.]  of  the  statute  of 
limitations.  [51  O.  L.  57]  1  S.  &  C.  949.  But  alter  the  title  then  con- 
veyed in  1866,  and  as  to  the  character  oi  which  it  was  too  late  for  the 
defendants  in  error  to  inquire,  improvements  were  placed  upon  the  prop- 
erty in  1^68,  to  the  amount  of  about  $7,000,  increasing  the  value  of  the 
original  title  by  that  amount;  and  as  to  these  improvements,  the  action 
having  been  commenced  within  four  years  from  the  time  they  were 
made,  the  defendants  in  error  had  the  right  to  inquire,  and  the  court 
below  having  found  that  they  weie  paid  for  with  the  money  of  Solomon 
Katzenberger,  and  having  given  judgment  as  before  stated,  the  question 
now  is,  and  the  only  question,  whether  the  judgment  can  be  sustained 
by  the  testimony.  7 he  rule  is,  that  unless  the  tinding  of  the  court 
below,  or  the  verdict  of  a  jury,  and  the  judgment  of  the  court  theieon, 
are  manifestly  against  the  weight  of  the  evidence,  the  finding  and  the 
judgment  must  be  affirmed.  The  case  does  not  stand  as  if  this  was  a 
court  of  first  impression,  weighing  the  evidence  for  the  first  time.  Were 
it  so,  we  might  be  authorized  upon  this  evidence  to  give  judgment  for 
the  plaintiff  in  error.  But  a  judgment  has  already  been  rendered  bv  a 
court  of  competent  jurisdiction,  and  that  judgment,  resting  solely  on  the 
facts  of  the  case,  must  be  affirmed,  unless  clearly  unauthorized  by  the 
evidence.  We  cannot  say  that  it  was  so  unauthorized.  There  was  evi- 
dence tending  to  prove  the  finding  of  the  court,  and  the  amount  of  that 
•evidence,  and  the  weight  of  it,  were  submitted  to  the  court,  and  the 
court  finally  passed  upon  it.  We  think  the  court  was  warranted  in  com- 
ing to  the  conclusion  at  which  it  arrived;  and  yet  the  evidence  being 
conflicting,  had  the  court  arrived  at  the  opposite  conclusion,  we  should 
have  been  equally  unwilling,  and  would  have  been  equally  unauthor- 
ized in  law,  to  set  aside  the  finding  and  judgment. 

The  judgment  is,  therefore,  affirmed,  but  should  it  become  neces- 
sary to  sell  the  property,  inasmuch  as  the  judgment,  by  reason  of  the 
statute  of  limitations  referred  to,  cannot  reach  the  original  title  of  Fanny 
Katzenberger,  and  as  the  interest  of  the  defendants  in  error  is  in  the 
improvements  claimed  to  belong  to  said  Fanny,  only  to  the  extent  of 
their  judgment,  the  mortgage  for  the  balance  of  the  purchase  money 
must  first  be  paid  out  of  the  proceeds  of  such  sale;  next  the  $500  paid 
by  the  said  Fanny  as  part  of  the  purchase  money;  next  the  claim  of  the 
defendants  in  error  and  the  costs,  and  the  balance  to  be  paid  to  said 
Fanny  Katzenberger. 

Judgment  affirmed  accordingly. 
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»  OS  c.  ILLEGAL  CONTRACT— LOCUS  PENITENTIAE. 

[General  Term,  January,  1873.] 
*JOHN  J.    HOOKBR   ET  AL.   V.   J.   S.    De   PALOS  ET  AL. 

1.  Where  lands  were  contracted  to  be  conveyed  for  the  pnrpose  of  promoting  a  gift 

enterprise,  contrary  to  the  statute,  and  $600  was  paid  on  the  land,  and  the  balance 
was  to  be  paid  in  one  thousand  tickets  and  out  of  the  proceeds  of  the  sales  of 
other  tickets;  and  it  appearing  that  the  lands  were  one  of  the  prizes  in  the  gift 
enterprise,  and  that  many  of  the  tickets  in  the  enterprise,  which  had  been 
nearly  all  put  out  for  sale,  had  been  sold,  when  the  grantees  of  the  land  aban- 
doned the  scheme,  dalled  in  all  the  tickets,  and  refunded  to  holders  the  money 
they  had  paid,  except  about  $25,  rescinded  the  contract,  and  brought  suit  to 
recover  back  the  $500  paid  on  the  lands :    //eld — 

(1)  That  inasmuch  as  one  of  the  considerations  and  all  the  purposes  of  the  con- 
tract were  illegal,  the  whole  contract  was  void  ;  and  that  having  rescinded  the 
contract,  by  which  they  prevented  the  illegal  act  from  being  done,  the  grantees 
had  a  right  to  recover  back  the  money  they  had  paid  in  part  performance  of  an 
executory  contract.  They  disaffirmed  the  contract,  and  did  what  they  could  to 
repair  the  wrong  committed  against  the  statute.  The  policy  of  the  law  is  to 
grant  the  wrongdoer  a  iocus  in  Pentieniia,  for  the  avowed  purpose  of  repress- 
ing the  mischief  and  advancing  the  remedy. 

(2)  That  a  claim  that  the  grantors  should  keep  the  money  paid,  in  consideration 
of  their  trouble  and  the  loss  of  opportunity  to  make  a  sale  of  the  property,  can 
not  be  considered. 

2.  It  is  not  error  to  allow  evidence  to  go  to  the  jury  which  does  not  contradict  or  vary 

the  contract,  but  puts  the  court  in  the  situation  of  the  parties  at  the  time  it  was 
made,  to  enable  them  to  arrive  at  the  intention  of  the  parties,  and  to  prevent  the 
plaintiffs  from  obtaining  the  fruits  of  an  illegal  bargain. 

J.  &  R.  A.  Johnslon,  lor  plaintifis  in  error. 
Lane  and  S.  B.  Carter,  for  defendants  in  error. 

Hagans,  J. 

On  October  25,  1866,  John  J.  Hooker  and  Col.  A.  E.  Jones  entered 
into  a  written  contract  to  sell  and  convey  to  J.  S.  De  Palos  and  E.  H. 
C.  Phillips,  in  consideration  of  $3,000  cash  in  hand,  and  123,000,  pay- 
able. 18,000  November  25.  1866,  and  »15,000  December  20.  1866,  and 
1,000  tickets  in  a  gift  ent'^rprise  (in  which  said  lands  were  to  constitute 
prizes),  between  said  last  dates,  a  tract  ol  land  in  Spencer  township, 
Hamilton  county,  Ohio,  containing  nearly  eleven  acres.  It  was  also 
agreed  that  if  De  Palos  &  Phillips  made  default  in  payment.  Hooker 
and  Jones  had  the  option  to  consider  the  contract  at  an  end.  and  the 
money  paid  forfeited,  and  the  right  to  dispose  of  the  lands  to  any  other 
person,  as  it  the  contract  had  never  been  made.  De  Palos  &  Phillips, 
in  fact,  paid  to  Hooker  and  Jones  but  $500  cash,  and  gave  their  note  (or 
$2,500,  the  remainder  of  the  cash  payment,  which  note  was  never  paid. 

Immediately  upon  obtaining  this  contract,  De  Palos  &  Phillips 
projected  a  gilt  enterprise  or  lottery,  in  which  this  and  other  personal 
and  real  property  appear  as  prizes.  The  scheme  shows  that  there  were 
10,081  gifts,  of  the  alleged  value  of  $75,000;  100,000  tickets,  at  one 
dollar  each.  They  issued  posters  and  handbills,  specimens  of  which  are 
in  evidence,  in  which  all  the  details  are  set  forth,  and  they  included  a 
concert  at  Mozart  Hall,  in  this  city,  on  January  30,  1867,  and  the  draw- 

*  Reversed,  28  Ohio  St.  251.  ' 
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ing  was  to  occur  on  February  4,  thereafter.  They  promised  to  give  the 
Newsboys'  Home  $5,000,  and  the  balance  ol  the  net  proceeds  was  to  be 
divided  among  other  charitable  institutions.  They  also  issued  all  the 
tickets,  and  put  out  some  20,000  to  30,000  of  them  for  sale,  and  some 
ot  them  were  sold.  It  was  an  attractive  enterprise,  and  inasmuch  as  the 
whole  net  proceeds  were  to  be  divided  among  deserving  objects,  it  seems 
a  pity  that  so  benevolent  a  plan  should  have  been  disturbed.  But  the 
grand  jury  of  this  county  thought  it  would  be  best  to  inquire  into  the 
matter,  which,  coming  to  the  ears  ot  De  Palos  &  Phillips,  they,  with 
unaccountable  haste  seemingly,  abandoned  the  enterprise,  callea  in  all 
the  tickets,  except  twenty-live,  which  they  tried  to,  but  could  not  lind. 
and  returned  all  the  money  they  had  received  for  the  sale  of  tickets, 
except  the  money  for  the  twenty-five  tickets  named. 

In  the  meantime,  Jones  and  Hooker  had  frequently  called  on  the 
defendants  in  error  for  the  money  contracted  to  be  paid,  but  failed  to 
get  any.  On  November  21,  18tj6,  Col.  Jones  addressed  a  letter  to  the 
board  of  trustees  ol  the  Orphan  Asylum,  in  which  he  advises  them  of 
the  benevolent  purpose  of  De  Palos  &  Phillips,  to  divide  to  the  board 
part  of  the  proceeds  of  the  enterprise,  which  they  desired  the  board  to 
accept.  He  also  stated  that  he  had  examined  the  plan,  and  certified  that 
it  was  strictly  honorable  and  would  be  honestly  conducted,  and  also 
certified  to  the  honorable  character  ot  Phillips.  On  the  same  day,  Jones 
and  Hooker  addressed  a  letter  to  the  Geiman  Protestant  Orphan  Asylum, 
to  very  much  the  same  j^urport.  As  stated,  however,  the  enterprise  was 
abandoned  shortly  alter  these  letters  were  written,  perhaps  in  December, 
though  Col.  Jones  puts  it  as  late  as  February,  1867.  Finally,  the  con- 
tract for  the  sale  ol  the  land  was  rescinded,  and  this  suit  is  bi ought  to 
recover  the  8500  cash  paid  on  its  purchase. 

De  Palos  testifies  that,  at  the  time  the  contract  was  executed. 
Hooker  and  Jones  understood  that  he  and  Phillips  were  young  men,  with 
little  or  no  means,  and  that  Jones  and  Hooker  weie  to  get  the  money 
for  payment  on  the  contract,  from,  or  as  tickets  were  sold.  This  state- 
ment both  Jones  and  Hooker  deny,  though  the  testimony  and  the  cir- 
cumstances strongly  corroborate  it.  De  Palos  also  states,  that  in  the  fall 
ol  1866,  or  winter  of  1867,  he  notified  Jones  that  the  enterprise  was 
withdrawn,  and  demanded  the  repayment  of  the  $500,  and  that  both 
Jones  and  Hooker  promised  to  repay,  or  to  pay  some,  when  they  should 
eflect  a  sale  ol  the  land,  which  they  both  deny.  In  the  fall  of  1867  they 
did  effect  a  sale,  at  a  considerable  actual  loss.  De  Palos  also  says  Jones 
promoted  and  aided  the  enterprise,  and  there  is  testimony  to  that  lact 
though  he  denies  it.  There  can  be  no  doubt  that  both  Hooker  and 
Jones  knew  the  purpose  of  the  purchase  (for  the  contract  states  it)  that 
the  money  to  pay  for  it  was  to  come  from  the  sale  of  tickets,  and  were 
advised  of  everything  that  transpired. 

Col.  Jones  says,  that  between  January  30,  1867,  and  February  20, 
1867,  he  advised  an  abandonment  of  the  enterprise,  and  his  readiness  to 
take  the  land  back,  which  De  Palos  &  Phillips  refused,  saying  they  were 
going  to  carry  it  on  in  Kentucky;  and  that  afterward,  when  the  parties 
were  all  together  in  Hooker's  ofl&ce,  De  Palos  &  Phillips  relinquished 
all  claim  to  the  land,  and  in  consideration  ol  the  trouble  to  which  Jones 
and  Hooker  had  been  put,  and  the  loss  ol  chances  oi  sale  of  the  land,  it 
was  agreed  that  they  should  keep  the  8500.  Mr.  Hooker  reiterates  this 
statement.     Col.  Jones  stated  his  willingness  still  to  convey,  or  procure 
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to  be  conveyed,  the  property  according  to  the  contract.  Mr.  Hooker 
says,  in  January  and  February,  1^67,  he  and  Jones  insisted  that  the 
money  should  be  paid  or  the  contract  given  up,  though  they  never  agreed 
to  abrogate  it,  but  they  finally  gave  it  up  in  March  or  April,  1867,  and 
that  DePalos  &  Phillips  refused  to  comply  with  the  contract. 

The  cause  was  tried  at  the  June  term,  1872,  and  the  court,  upon 
request,  charged  the  jury,  to  which  no  exception  was  taken,  and  both 
plaintiffs  and  defendants  asked  special  charges,  all  of  which  were  given 
except  two.  The  defendants  in  error  asked  the  court  to  charge,  that, 
'  'A  contract  executory  in  Iciw  is  a  contract  yet  to  be  executed  or  lulfitled, 
and,  as  applied  to  a  lawful  contract,  it  does  not  remain  executory  as  to 
both,  if  time  or  any  other  ingredient  stipulated  for  in  the  contract  has 
not  been  complied  with  by  either.  The  party  seeking  to  avail  himself 
of  the  executory  nature  of  the  contract,  must  show  himself  to  have  been 
ready  to  perform  his  part  and  be  without  fault.  So  where  the  contract 
is  illegal,  Ihe  party  claiming  the  right  to  rescind  and  to  recovet  back 
money  paid  thereon,  must  occupy  the  same  relative  position  as  the  party 
seeking  to  enforce  the  legal  executory  contract.  It  ceases  to  remain 
executory  as  to  him.  if  he  has  not  performed  his  part.  He  has  nothing 
on  his  part  to  rescind  or  put  an  end  to. "  To  the  refusal  to  give  this 
charge  the  plaintitls  in  error  excepted.  The  jury  brought  in  a  verdict 
for  St)t)5  for  defendants  in  error,  and  the  plaintiffs  in  error  moved  for  a 
new  trial,  which  was  overruled,  and  judgment  entered  on  the  verdict, 
to  all  of  which  exceptions  were  taken.  This  was  all  done  at  the  trial 
term. 

The  petition  is  framed  in  two  aspects,  viz:  that  when  the  contract 
was  abrogated,  the  plaintiffs  in  error  promised  to  repay  the  $500,  and 
also,  that  when  the  plaintiffs  in  error  sold  the  lands  to  other  parties,  they 
thereby  disabled  themselves  from  performing  the  contract  with  defendants 
in  error,  and  so  they  were  bound  to  repay.  The  answer  was  a  simple 
denial  of  liability,  to  which  a  demurrer  was  interposed  and  sustained, 
and  plaintiffs  in  error  given  leave  to  answer.  To  this  ttiere  was  an 
exception,  and  it  is  urged  now,  that  the  court  should  have  searched  the 
petition  on  this  demurrer,  and  if  there  was  no  cause  of  action,  the  cause 
should  have  been  dismissed.  Though  the  contract  is  set  out  in  the 
petition,  there  is  nothing  on  its  face  to  inform  the  court  of  the  precise 
natuie  of  the  transaction.  The  averments  are  sufficient,  and  we  see  no 
error  here.  The  plaintiffs  in  error  filed  ati  amended  answer,  in  which 
they  first  denied  any  promise  to  repay  the  $600,  or  that  the  contract 
was  ever  abrogated,  and  a^er  readiness  and  willingness  to  perform  the 
contract,  until  the  inability  of  the  defendants  in  error  to  pay  the  pur- 
chase money  become  apparent,  when,  with  their  consent,  they  conveyed 
the  lands  to  other  parties,  and  the  defendants  in  error  agreed  they  should 
retain  the  $500.  Second,  That  these  lands  were  prizes  in  a  gift  enter- 
prise and  while  the  contract  remained  executory,  it  was  not  rescinded. 
To  this  another  demurrer  was  interposed,  and  it  was  overruled  and  the 
cause  dismissed.  But  the  entiy  of  the  dismissal  was  afterward  set  aside 
and  a  reply  filed,  putting  the  whole  case  at  issue.  Some  irregularity 
was  alleged  in  this,  but  there  is  nothing   in  the  record  to  show  it. 

The  motion  for  a  new  trial  and  the  errors  alleged  stand  upon  various 
grounds.  Thus,  that  the  verdict  is  against  the  evidence;  against  the 
law;  against  the  charge  of  the  court;  that  the  court  erred  in  admitting 
evidence  relating  to  the  understanding  of  the  parties  at  the  time  of  mak- 
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ing  the  contract ;  that  the  court  erred  in  the  general  charge,  and  refused 
to  charge  as  asked  by  plaintiffs  in  error,  and  erred  in  giving  the  charge 
asked  by  the  defendants  in  error,  to  which  the  plaintiffs  in  error  took  no 
exception^  and  erred  in  overruling  the  motion  for  a  new  trial.  We  need 
not  notice  a  number  of  these  grounds.  Some  ot  them  are  good  by  them- 
selves, some  are  contradictory,  and  some  need  not  have  been  stated  at 
all.  Is  the  verdict  against  the  evidence  ?  We  do  not  think  we  are  at 
liberty  to  disturb  it  for  this  reason.  Did  the  court  err  in  admitting  evi- 
dence as  to  the  understanding  between  the  parties  at  the  time  the  con- 
tract was  made,  as  to  the  fact  that  the  money  to  pay  for  the  land  was  to 
come  from  the  sale  of  tickets  ?  We  think  not.  This  evidence  does  not 
contradict  or  vary  the  contract.  It  is  always  competent  to  put  the  court 
in  the  place  of  the  parties  at  the  time,  by  proving  the  circumstances 
under  which  it  was  made,  to  enable  them  to  arrive  at  the  intention  of 
the  parties.  Hildebrand  v.  Pogle,  20  Ohio  147.  Indeed,  any  iact 
which  might  destroy  the  plaintiff's  right  to  recover,  and,  if  it  be  admitted 
that  the  contract  is  unlawful,  to  prevent  them  from  obtaining  the  iruits 
of  an  illegal  bargain,  is  competent  evidence.  Russell  v.  De  Grand,  15 
Mass.  35.  In  this  view,  the  admission  of  the  testimony  did  the  plain- 
tiffs in  error  no  harm.  They  certainly  ought  not  to  complain  ot  it,  lor 
it  was  in  their  favor. 

Did  the  court  err  in  the  general  charge?  Was  the  verdict  against 
tiie  law  ?  Whether  it  was  against  the  charge  of  the  court,  does  not 
seem  material  to  inquire.  The  question  is,  as /the  record  presents  it, 
is  the  verdict  against  the  law?  And  this  we  may  properly  inquire  into, 
though  no  exception  by  the  plaintitl  in  error  was  taken  to  the  general 
charge,  or  to  any  of  the  special  charges,  except  as  to  one,  which  we 
shall  notice  presently.  It  is  undoubtedly  the  law,  where  the  evidence 
and  all  is  before  us,  that  if  the  error  of  the  law,  occurring  at  the  trial, 
be  such  as  to  make  the  verdict  contrary  to  law,  a  new  trial  should  be 
granted,  though  no  exception  was  taken  to  the  ruling  of  the  court. 
Kline  v.  Wynne,  10  Ohio  St.  223;  Mowry  v.  Kirk,  19  Ohio  St.  375. 

It  is  admitted  by  all  the  parties  that  this  was  an  illegal  contract,  con- 
trary to  the  laws  of  Ohio  [29  O.  L.  144]  (1  S.  &  C.  433,  Sec.  43)  [see  Sec. 
6929,  Rev.  Stat.],  and  it  is  admitted,  indeed  it  could  not  be  well  denied, 
from  the  evidence,  that  the  parties  were  all  equally  implicated  in  this 
scheme.  All  that  was  done,  including  the  contiact,  was  illegal  and  void. 
The  contract  was  indivisible,  both  as  to  its  purposes  and  consideration ;  and 
it  can  not  be  said  that  part  of  it  was  good  and  part  of  it  was  bad,  and  that 
we  should  sustain  that  which  is  good  and  hold  void  that  which  is  bad.  It 
one  of  two  considerations  be  unlawful,  the  contract  is  void.  We  do  not 
think  that  if  a  court  had  been  called  on  to  specifically  enforce  this  contract, 
it  would  have  done  -so  in  whole  or  in  part.  The  whole  contract  was 
unlawful,  and  the  guilty  purpose  clearly  appears  on  the  face  of  the  con- 
tract; and  all  the  parties  were  equally  criminal,  tliough  not  equally 
liable  to  prosecution  under  the  statute.  Widoe  v.  Webb,  20  Ohio  St. 
431;  Moses  v.  Katzenberger,  12  Re.  19  (1  Han.  46). 

Now,  if  the  contract  was  executed,  the  court  would  leave  the  parties 
where  they  found  them,  and  the  action  should  be  dismissed.  If,  how- 
ever, the  contract  is  to  be  regarded  as  executory  merely,  then,  at  any 
time  before  the  unlawful  act  is  done,  he  who  has  advanced  money  in 
consideration  ot  an  unlawful  contract,  may  rescind  it,  and  prevent  the 
thing  from  being  done,  and  recover  back  his  money.     **It  would  seem 
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obvious,"  says  Mr.  Parsons  in  his  work  on  Contracts,  2  Parsons  Cont. 
747,  "that  if  he  delays  rescinding  until  his  rescission  is  inoperative,  and 
the  thing  will  still  be  done,  although  the  contract,  at  the  time  ol  tlie 
rescission,  was  in  form  executory,  it  should  come  under  the  same  rule  as 
an  executed  contract  for  unlawful  purposes."  In  such  a  case  the  law 
refuses  to  interfere,  unless  the  case  shows  one  doing  and  the  other  suffer- 
ing a  wrong,  when  the  sutlerer  will  be  entitled  to  a  remedy,  but  not  the 
wrongdoer. 

Let  us  apply  these  principles  to  this  case.  The  first  cause  of  action 
set  out  in  the  petition  seeks  a  recovery  on  the  strength  ol  a  promise  to 
pay  back  this  $500  in  consideration  of  the  rescission  ol  an  illegal  con- 
tract. This  proceeds  on  the  idea  of  an  affirmance  of  a  contract  which 
was  malum  prohibitum,  for  il  the  contract  be  good,  the  promise  to  repay 
on  rescission  was  founded  on  a  sufficient  consideration.  Manifestly 
there  could  be  no  recovery  on  that  ground.  But  the  second  cause  of 
action  is  sufficient.  It  is  brought  on  a  disaffirmance  of  the  contract. 
The  law,  which  is  always  mercilul,  gives  the  wrongdoer  in  this  class 
of  cases  a  locus  peniteniia.  It  is  not  our  province  to  scrutinize  the 
motives  of  the  party;  it  is  enough  that  he  disaffirms  the  contracts,  and 
either  undoes  such  portions  ot  the  wrong  as  he  has  committed  in  the 
prosecution  of  the  unlawful  purpose,  or  does  what  he  can  to  repair  th 
injury  done,  before  the  contract  is  consummated.  In  this  case  the 
rescission  was  operative,  except  as  to  twenty-five  tickets;  but  the  enter- 
prise was  stopped.  It  is  said,  however,  that  this  contract  was  executed. 
But  we  think  not;  something  was  yet  to  be  done  by  both  parties;  a  deed 
was  to  be  made,  and  a  receipt  ol  the  wages  of  an  illegal  scheme  on  the  one 
part,  and  the  prosecution  and  fulfillment  of  that  scheme  on  the  other. 
The  case  of  Brown  v.  Timmany,  20  Ohio  81,  is  decisive  of  the  principle 
involved  in  this  case;  and  though  in  other  respects  that  case  was  subse- 
quently overruled  (see  Walker  v.  Dc^vlin,  2  Ohio  St.  593,  604.  and 
McGatrick  v.  Wason,  4  Ohio  St.  5(56),  the  principle  of  the  decision  has 
not  been  touched.  There  an  agreement  was  made  on  Sunday,  whereby 
the  plaintiti  was  to  deliver  the  defendant  a  yoke  ol  oxen  in  exchange  lor 
a  colt  ol  plaintiff's  and  five  dollars  in  money.  The  money  was  paid  down 
when  the  contract  was  made,  and  the  defendant  was  to  bring  the  oxen 
the  next  day  and  take  away  the  colt.  If  he  failed  to  do  so,  he  was  to 
forleit  and  pay  to  plaintiff  one  dollar.  The  defendant  wholly  tailed  to 
lulfill  the  contract,  and  this  action  was  brought  to  recover  back  the 
money.  The  court  say  this  was  an  illegal  contract  and  money  advanced 
in  part  performance  of  it,  and  if  either  party  sees  fit  to  put  an  end  to  its 
further  fulfillment,  the  amount  paid  may  be  recovered  back.  In  this 
case,  as  in  that,  the  contract  was  not  wholly  executed.  The  plaintiffs 
in  error  admit  that  the  contract  is  illegal  and  fnust  repudiate  it,  and 
indeed  have  done  so.  How,  then,  can  they  withhold  the  money  that 
has  been  advanced  on  the  faith  of  the  agreement?  We  do  not  think  the 
alleged  agreement  that  defendants  in  error  were  to  let  the  plaintiffs  in 
error  keep  the  money,  in  consideration  ol  their  trouble  and  loss  of 
opportunities  for  sale,  is  sufficient.  The  plaintiHs  in  error  brought  that 
very  state  ol  things  on  themselves,  and  they  ought  not  to  complain,  and 
do  not  make  the  claim  with  good  grace.  It  is  in  the  nature  of  a  counter- 
claim, which  the  court  will  not  countenance.  But  it  is  said,  suppose 
^9,999  tickets  had  been  sold,  and  the  defendants  in  error  then  chose  to 
repudiate  the  contract,  having  paid  the  plaintiffs  in  error  a   large  part 
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ot  the  parchase  money,  what  then  ?  It  is  said  if  the  principle  stated  is 
good,  it  should  hold  good  under  this  state  oi  fact.  It  may  be  enough 
to  say  that  we  are  not  now  called  on  to  determine  this  state  of  case.  The 
iocus  pemten^ia  \s,  by  OUT  siSitutQ  on  gaming,  put  lar  beyond  such  a 
case  as  that  at  bar.  Even  after  money  has  been  lost  at  gaming  and  the 
money  paid  over,  yet  it  may  be  recovered  back  by  the  loser.  And 
parties  to  illegal  bets  may  recover  their  respective  deposits  after  the 
contingency  has  happened  on  which  the  money  was  staked,  and  alter 
the  same  has  been  paid  over.  An  examination  ot  cases  will  show  that 
the  policy  ol  the  law  in  nearly  every  state  in  the  union  is  to  enlarge  the 
iocza  i>enitenitcs  for  the  avowed  purpose  of  repressing  the  mischief  and 
advancing  the  remedy.  See  McAllister  v.  Hoffman,  16  Serg  &  R.  147; 
Barrett  v.  Neill,  Wright  472. 

As  was  well  said  by  Judge  Wood,  in  the  case  last  cited,  which  was 
that  of  a  bet  on  a  contemplated,  but  finally  abandoned  horse-race,  **it 
seems  to  us  such  agreements  ought  all  to  be  abandoned,  not  kept,  and 
it  would  be  iniquitous  to  allow  a  depositary,  under  such  circumstances, 
to  plunder  the  retracting  and  repenting  parties."  Here  the  parties  undid 
all  the  mischief  they  had  done,  or  honestly  tried  to' do  so.  and  put  them- 
selves in  a  position  to  demand  the  money  bacR. 

Though  it  may  be  true  the  court  erred  in  its  general  charge,  which 
we  have  not  thought  it  necessary  to  consider,  the  verdict  is  right,  and 
supported  by  the  evidence.  It  is  obvious  that  the  charge  asked  by  the 
plainti^s  in  error,  and  refused  by  the  court,  if  at  all  intelligible,  was 
properly  refused.  At  most,  it  contains  abstract  propositions,  which  the 
court  was  not  bound  to  give. 

On  the  whole  case,  we  think  the  verdict  is  right  and  in  accordance 
with  the  law  of  this  case,  and  the  judgment  will  be  afiirmed;  but  on  the 
condition  that  the  detendants  in  error  remit  the  twenty-five  dollars  for 
tickets  sold  and  money  not  refunded.  We  are  not  willing  that  they 
should  keep  that  too,  but  that  they  should  simply  be  placed  in  statu  quo. 

A  great  many  authorities  were  cited  to  us,  all  of  which  we  have 
examined;  but  we  have  been  unable  to  see  that  they  are  opposed  to  the 
principles  we  have  stated  as  the  .law  in  this  state. 

Judgment  affirmed. 


INSURANCE— MISREPRESENTATIONS.  «  c^so- 

[General  Term,  October,  1872.] 

MuTUAi,  Bbnkfit  Life  Ins.  Co.  v.  Godfrey  Holterhoff, 

Admr.,  etc. 

Representations  made  to  procure  a  policy  of  life  insurance  (which  policy  provides 
that  it  shall  he  void  if  such  representations  are  untrue),  that  the  insured  is 
temperate  as  to  the  use  of  intoxicating  liquors  and  has  always  been  so,  will 
Hvoid  the  policy  and  discharge  the  insurer,  if  at  the  time  of  procuring  such 
insurance,  the  insured  was  addicted  to  periodical  and  habitual  **  spreeipg,*'  and 
the  insurance  company,  its  agents,  and  examining  physician  were  all  ignorant 
of  such  fact  when  the  premium  was  accepted  and  the  insurance  effected — there 
being  no  premium  received  after  knowledge  of  such  fact  came  to  the  company. 

Sayler  &  Sayler,  for  plaintifli  in  error. 

Lincoln,  Smith,  Warnock  &  Stephens,  for  defendant  in  error. 

61    Dis. 
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YAPI.E,   J. 

This  is  a  proceeding  in  error  brought  to  reverse  a  judgment  rendered 
by  this  court  in  special  term  in  favor  of  the  defendant  in  error  and 
against  the  plaintiff  in  error  for  $5,734.  The  cause  was  tried  by  a  jury. 
Many  errors  of  law  occurring  at  the  trial  are  alleged  by  the  plaintifl  in 
error,  and  it  also  claims  that  the  verdict  was  manifestly  against  the 
evidence,  and  this  last  alleged  ground  of  error  is  the  only  one  we  find 
it  necessary  to  pass  upon. 

On  May  4,  1868,  the  deceased,  Francis  M.  Davidson,  effected  an 
insurance  upon  his  life  with  this  company  for  the  sum  oi  $5,000,  (or  a 
premium  then  paid  of  $125,  and  a  like  annual  premium  to  be  by  him 
thereafter  paid  during  the  continuance  of  the  policy. 

In  the  policy,  it  was  stipulated,  among  other  things,  that  if  the 
insured  should  die  **by  reason  of  intemperance  from  the  use  of  intoxicat- 
ing liquors,  *  *  *  this  policy  shall  be  void,  null,  and  of  no  ettect." 
Also,  *'that  if  the  declaration  made  by  or  for  the  assured,  and  bearing 
date  May  4,  1868,  and  upon  the  faith  of  which  this  agreement  is  made, 
shall  be  found  in  any  respect  untrue,  then,  and  in  such  case,  this  policy 
shall  be  null  and  void."  Also,  ''that  in  every  case  where  this  policy 
shall  cease  or  become  null  or  void,  all  previous  payments  made  thereon, 
and  all  profits,  shall  be  forfeited  to  the  said  company.'' 

In  his  declaration,  the  Insured  was  asked  and  answered:  "13  A.  Is 
the  party  sober  and  temperate?"  **Yes.*'  *'B.  Has  he  always  been 
so?**  **Yes.''  **21.  Is  the  party  aware  that  any  untrue  or  fraudulent 
allegation  made  in  effecting  the  proposed  insurance,  will  render  the 
policy  void,  and  that  all  payments  of  premium  made  thereon  shall  be 
forfeited?'*     '•Yes.*' 

The  intimate  iriend,  George  H.  Alcoke,  to  whose  name  and  resi- 
dence the  insured  referred  in  his  declaration,  was  asked  and  answered 
in  writing  as  follows:  **3  A.  Are*  his  habits  of  life  temperate?" 
"Yes."  **B.  Has  he  always  been  temperate?'*  **Yes.**  Alcoke  testi- 
fied on  the  trial,  that  he  signed  this  statement  at  the  lequest  of  and  to 
accommodate  the  insured  without  giving  any  special  attention  to  the 
matter.  He  also  stated  to  the  company,  that  Davidson  did  not  practice 
any  bad  or  vicious  habit  teriding  to  shorten  life.  The  insured  iurther 
answered  that  he  never  had  any  serious  sickness,  and  that  Dr.  McCarty 
attended  his  family.  The  company's  examining  physician,  Dr.  W.  W. 
Dawson,  passed  the  applicant,  recommending  the  company  to  take  the 
risk,  but  certified  that  he  was  not  acquainted  with  him,  and  the  solicit- 
ing agent,  John  M.  Macy,  who  procured  the  risk,  testified  on  the  trial, 
that  he  was  not  acquainted  with  Davidson,  and  there  was  no  evidence 
in  the  case  to  show  that  he  or  anybody  connected  with  the  company  did 
know  him. 

On  January  31,  1869,  the  insured  died  after  being  confined  lor  a 
short  period  to  his  room  and  bed.  In  the  prooi  of  loss  made  out  by  the 
deceased*s  administrator,  and  by  him  offered  in  evidence  to  the  >ury, 
the  delendant  not  at  the  time  objecting,  the  deceased's  physician.  Dr. 
D.  W.  McCarty,  states  in  writing  under  oath,  as  follows:  **Of  what 
disease  did  he  die?**  "Congestion  of  the  brain."  * 'What  were  the 
general  symptoms  pr€sent  during  the  disease  .^"  **Great  prostration  ot 
the  nervous  system.**  "What  causes,  in  your  opinion,  operated  to  pro- 
duce the  disease  or  diseases  of  which  deceased  died?"  "Cold,  and 
derangement   of    excretory   organs    afid  overstimvlationy     **Was   the 
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deceased  in  the  habit  of  using  spirituous  liquors  ?  If  so^  how  did  it  affect 
his  healths  Answer,  ** Periodical —would  go  for  months  without 
liquor — never  had  delirium.^ ^ 

This  proof  of  loss  was  gotten  up  solely  by  those  interested  in 
recovering  upon  the  policy,  and  it  gives  no  answer  to  the  question,  how 
the  use  of  intoxicating  liquors  affected  the  health  of  the  deceased,  except 
it  is  said  that  he  never  had  delirium.  All  the  symptoms,  except  cold, 
it  will  be  observed,  were  such  as  usually  attend  sickness  produced  by 
drunkenness.  This  physician  was  not  called  as  a  witness  at  the  trial. 
The  defense  was  that  the  insured,  at  the  time  of  effecting  the  insurance 
and  until  his  death,  was  addicted  to  intemperance  and  died  from  the 
excessive  use  ot  intoxicating  liquors.  Now.  those  who  use  intoxicat- 
ing liquors  at  all  within  the  purview  ot  such  insurance  policies,  may  be 
divided  into  three  classes. 

The  first  drink  sometimes,  and  upon  occasions,  as  it  were  more  by 
accident  than  otherwise,  even  to  intoxication,  but  in  so  exceptional  a 
manner  that  no  one  can  say  that  they  have  any  habit  in  regard  to  such 
use.  They  can  stop  at  any  time,  even  take  the  glass  from  their  lips  in 
the  midst  of  the  banquet,  and  whether  such  drinking  injures  the  health 
ot  those  who  do  it  or  not,  no  one  can  tell  with  certainty — some  think 
it  does,  others  not.  It  is  obvious  that  this  class  would  not  be  embraced 
in  the  termi:  ol  a  policy  such  as  that  in  this  case. 

A  second  class  acquire  a  constant  appetite  for  the  use  of  intoxicat- 
ing liquors,  and  a  regular  habit  oi  using  them,  so  that  the  whole  s>stem 
is  kept  under  the  immediate  influence  of  alcoholic  stimulants.  They 
aie  known  as  constant,  habitul  drunkards.  This  class  would  be  within 
the  prohibition  ol  this  polcy. 

A /^tV^  class  acquire  a  constitutionally  nervous  appetite  for  alcoholic 
liquors.  It  really  amounts  to  a  disease.  A  case  is  easily  recognized  by 
all  who  are  well  acquainted  with  the  person.  Such  persons  may  remain 
sober  for  a  month,  three,  or  six  months,  or  even  a  year  at  a  time,  and 
refuse  to  taste  any  intoxicating  drinks  (they  must  refuse  if  they  would 
not  get  drunk),  and  then  go  upon  what  is  called  ''a  spree''  oi  great 
intensity  and  lasting  for  a  longer  or  a  shorter  period,  usually  until  pros- 
tration and  sickness,  and  often  delirium,  compel  a  cessation  and  termi- 
nate the  **spret."  When  beginning,  or  in  the  midst  of  such  periodical 
debauch,  no  earthly  considerations  or  persuasions  can  arrest  the  course 
ot  the  subject  or  induce  him  to  stop  drinking.  In  this  he  is  strikingly 
difierent  from  the  first  class  above  named  who  use  intoxicating  liquors. 
And  there  are  two  varieties  of  **spreers."  The  one  is  boisterous,  is 
seen  everywhere,  and  seeks  out  and  talks  to  everybody.  The  other  is 
conscious  of  his  self-degradation  and  disgrace,  and  hides  himself  from 
observation  at  his  home  or  room  so  as  not  to  be  seen  and  not  to  have 
his  condition  and  habit  imown.  And  few  except  his  family,  intimates 
or  neighbors  may  know  or  suspect  him.  I  have  not  mentioned  a  class 
of  persons,  who  use  intoxicating  liquors  prescribed  as  medicine,  or  who 
use  them  at  meals,  as  part  of  their  food,  without  any  observable  mental 
or  physical  eiOfects.  They  do  not  come  within  the  purview  of  legal  con- 
sideration in  connection  with  life  insurance.  The  classes  within  such 
policies  are  not  those  whose  wills  completely  regulate  and  control  their 
use  of  intoxicating  liquors,  but  those  in  which  the  use  and  habit  daily 
or  periodically  control  and  master  the  will — where  desire  and  appetite 
contend  with  and  master  the  wish  and  judgment  to  retrain. 
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The  evidence  in  this  case,  without  recapitulating  it  (for  we  do  not 
wish  to  say  anything  hurtful  to  the  feelings  oi  his  relatives  and  friends), 
convinces  us  that  the  insured,  though  an  honest  and  efficient  business 
man  when  sober,  was  a  '^spreer"  at  the  time  he  ettected  tbis  insurance 
and  continually  up  to  the  time  of  his  death,  which,  we  have  no  doubt, 
was  caused  by  a  heavy  "spree."  A.nd  that  the  insurance  company  or 
any  of  its  agents,  or  examining  physician,  did  not  know  this  fact  when 
his  premium  was  accepted  and  the  insurance  effected.  He  died  during 
the  first  year. 

The  testimony  of  his  being  so  addicted  to  intemperance  from  the 
use  ot  intoxicating  drinks,  we  regard  as  overwhelming,  and  the  jury 
must  have  acted  under  som?  great  mistake  in  their  apprehension  of  the 
law  applicable  to  the  facts.  The  physician,  McCarty,  in  the  proof  of 
loss,  says  he  never  had  delirium;  but  it  is  proved,  that  while  be  was  the 
physician  o\  the  family,  he  never  specially  treated  the  deceased  until 
called  to  see  him  during  his  fatal  illness.  A  physician  formerly  connected 
with  the  hospital,  and  whose  testimony  is  uncontradicted,  swears  that 
he  treated  him  at  the  hospital  twice,  if  not  three  times,  ior  delirium 
tremens,  one  attack  being  very  severe.  It  is  also  proved  that  he  was 
taken  there  to  be  treated  from  his  house,  and  this  is  also  uncontradicted. 

Ttiere  is  still  stronger  evidence,  which  need  not  be  quoted.  The 
testimony  occupies  some  two  hundred  pages,  all  of  which  we  have  care- 
fully read,  and  it  is  all  one  way,  with  l>ut  lew  exceptions  and  little 
qualification.  The  law  upon  this  subject  is  so  well  settled  as  to  render 
the  citation  of  authorities  unnecessary.  Even  when  no  question  is 
asked  the  applicant  for  insurivnce  as  to  his  habits  as  to  drunkenness,  and 
he  is  intemperate;  that  fact,  il  there  be  no  subsequent  waiver,  will 
render  the  policy  void  on  the  ground  of  concealment.  Bunyon  45; 
Bliss  lt)7. 

The  judgment  will  be  reversed  on  the  ground  that  the  verdict  was 
clearly  against  thcevidence. 


2  CSC.  TRUSTEES— ATTORNEYS-CONTRACT. 

[General  Term,  January,  1873.] 

♦Hali^am  &  Hallam  v.  MaxwelI/  &  Jordan. 

1.  M.  &  J.  being  trustees  of  H.,  a  bankrupt,  employed  H.  &  H.,  attorneys  at  law,  to 

perform  certain  legal  services  for  the  benefit  of  the  bankrupt's  estate,  there 
being  no  special  contract  that  H.  &  H.  should  look  to  the  bankrupt's  estate  for 
compensation :    Held — 

(1)  That  M.  &  J.  were  individually  liable  to  H.  &  H.  for  such  services. 

(2)  That  the  party  employing  an  attorney  or  counsel  to  perform  any  service  in  his 
professional  capacity,  in  the  absence  of  a  special  agreement  to  the  contrary,  is 
personally  responsible  for  any  such  services  rendered. 

2.  The  general  rule  is,  that  the  party  employed  looks  to  the  employer  for  payment; 

and  where  a  trustee  employs  an  agent,  m  the  execution  of  his  trust,  such  agent 
must  look  to  the  person  employing  him,  individually,  for  his  payment,  and  can 
have  no  claim  on  the  trust  funds. 


*  This  is  a  reversal  of  the  decision,  ante  814.  Approved  on  the  point  that  unless 
there  is  a  special  contract  to  the  contrary,  an  assignee  of  a  bankrupt's  estate  is 
liable  individually  for  personal  services. 


SUPERIOR  COURT.  %5 


Hallam  v.  Maxwell. 


Matthews.  Ramsey  &  Matthews,  lor  plaintifis. 
Hoadly  &  Johnson,  lor  defendants. 

O'Connor,  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  in  favor  oi  defend- 
ants, at  special  term. 

James  R.  Hallam  and  Theodore  P.  Hallam,  the  plaintiffs  in  error, 
who  were  also  plaintitts  below,  were,  in  I8t)8,  attorneys  at  law,  practic- 
ing in  Covington,  Ky.,  under  the  firm  name  of  Hallam  &  Hallam.  It 
appears  by  their  petition  that,  in  January,  1868,  Alexander  T.  Stewart 
and  others,  comprising  the  firm  of  Alexander  T.  Stewart  &  Co.,  of  New 
York  city,  instituted  in  the  circuit  court  ot  Kenton  county.  Kentucky, 
an  action  in  equity,  against  Lewis  C.  Hopkins,  to  recover  $18,368  lor 
merchandise  alleged  to  have  been  purchased  ot  said  Stewart  &  Co.,  and 
that  in  said  action  said  Stewart  &  Co.  obtained  an  order  of  attachment 
against  the  property  ot  said  Hopkins,  which  order  was  executed  by  the 
sheriff  of  said  county  by  attaching  real  estate  to  the  value  of  more  than 
$25,000,  the  property  ol  said  Hopkins.  And  that  afterward,  at  the 
June  term  of  said  court,  the  defendants,  George  Maxwell  and  Isaac  M. 
Jordan,  claiming  to  be  the  trustees  in  bankruptcy  oi  the  estate  of  said 
Hopkins,  employed  these  plaintitls  as  their  attorneys  to  attend  and 
defend  said  action  on  their  behalf,  and  that  said  defendants  then  prom- 
ised to  pay  these  plaintiffs  a  reasonable  compensation  lor  said  services. 
And  the  plaintiffs  allege  that,  by  reason  ol  their  employment,  they  per- 
formed legal  services,  for  which  they  claim  a  judgment  against  the  said 
George  Maxwell  and  Isaac  M.  Jordan,  individually,  for  the  sum  of 
»1,200. 

The  defendants.  Maxwell  &  Jordan,  allege  in  their  answer: 

1.  That  they  are  the  trustees  in  bankruptcy  of  said  Hopkins,  and 
were  at  the  time  of  said  alleged  employment  of  plaintiffs,  and  that  as 
such,  by  virtue  of  Sec.  14  ol  the  bankrupt  act  of  March  2,  1867,  they 
were  entitled  to  twenty  days*  notice  from  the  plaintiffs  of  their  intention 
to  bring  an  action  against  them,  as  trustees,  and  ci  the  cause  of  said 
action,  and  that  such  notice  was  not  given. 

2.  The  defendants  deny  that  they,  as  individuals,  employed  the 
plairitiffs,  or  either  of  them,  to  perform  any  of  the  services  mentioned  in 
the  petition,  but  aver  that  the  services  rendered  were  rendered  on  behalf 
ol  the  trustees  of  L.  C.  Hopkins. 

3.  The  defendants  deny  the  amount  and  value  o(  the  services 
rendered. 

The  court  below,  to  whom  the  case  was  submitted  without  the 
intervention  of  a  jury,  was  requested  to  find  the  facts  and  law  separ- 
ately; in  compliance  with  which  request  the  court  lound  upon  the  evi- 
dence the  following  to  be  the  facts: 

1.  That 'the  delendants,  Maxwell  &  Jordan,  were  trustees  of  the 
estate  of  Lewis  C.  Hopkins,  bankrupt,  under  Sec.  43  of  the  bankrupt 
act,  and  were  interested  only  as  such  trustees  in  the  suit  in  which  the 
services  for  which  this  suit  is  brought,  were  rendered,  and  that  the 
plaintitls  have  always  known  these  facts,  and  represented  the  trustees 
oi  the  estate  ol  L.  C.  Hopkins,  bankrupt,  in  such  proceedings. 

2.  That  more  than  twenty  days  prior  to  the  proceedings  in  this 
case,  the  plaintiffs  in  this  suit  presented  to  the  said  defendants  the 
following  bill: 
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''The  trustees  oi  L.  C.  Hopkins,  bankrupt,  to  Hallam  &  Hallam, 
attorneys,  Dr. :  On  account  of  professional  services,  in  A.  T.  Stewart 
&  Co.  V.  L.  C.  Hopkins  &  Co.,  in  Kenton  circuit  court,  Kentucky,  $500. 
Received  payment.'* 

And  that  no  other  or  further  demand  was  made,  or  notice  ot  action 
given,  prior  to  the  commencement  of  this  action. 

3.  That  there  is  no  evidence  to  show  that  there  are  not  lunds 
belonging  to  the  said  estate  in  the  hands  ot  the  said  trustees. 

And  the  court  finds  the  facts  in  the  case  no  further. 

Whereupon  the  said  court  finds  as  matters  oi  law: 

1.  That  the  said  defendants,  Maxwell  &  Jordan,  are  not  person- 
ally primarily  liable  for  such  services. 

2.  That  the  presentation  of  said  bill  was  not  sufficient  notice  of  the 
intention  to  bring  this  action  under  Sec.  14  ot  the  bankrupt  act. 

Whereupon  the  court  gave  judgment  in  favor  ol  the  defendants, 
and  that  they  recover  their  costs. 

To  reverse  this  judgment,  this  proceeding  in  error  has  l)een  prose- 
cuted. The  only  question  before  us  is,  whether  the  court  below  erred 
in  deciding  that,  under  the  facts  of  the  case,  no  recovery  could  be  had 
against  Maxwell  &  Jordan  individually,  but  that,  it  liable  at  all,  they 
were  only  liable  as  trustees,  and  that  the  plaintiffs,  therefore,  must  look 
to  the  estate  of  Hopkins  for  compensation  for  their  legal  services. 

This  seems  to  be  a  new  question  in  our  courts,  and  is  one  of  con- 
siderable interest  to  lawyers  and  those  who,  occupying  a  fiduciary  rela- 
tion, employ  them  for  the  benefit  of  their  trust. 

In  the  case  of  Bowman  v.  Tallman,  2  Robertson  385,  Tallman  was 
executor  ol  his  father's  will,  b}'  which  certain  real  estate  in  the  city  of 
New  York  was  to  be  divided  among  his  sisters  and  their  issue,  and  his 
mother.  It  becoming  necessary  to  divide  the  estate  by  partition,  or  by 
a  sale  under  the  statute,  Tallman  employed  Bowman,  a  lawyer,  to  take 
and  carry  on  the  necessary  legal  steps  to  effect  the  result.  For  these 
services  Bowman  sent  his  bill  to  Tallman,  charging  him  personally 
with  the  amount.  Tallman,  among  other  defenses,  denied  his  personal 
liability  for  those  legal  services,  they  having  been  rendered  for  the 
benefit  of  the  estate.  Under  the  instruction  of  the  court  below,  the 
jury  rendered  a  verdict  for  Bowman  for  the  amount  claimed,  upon  which 
judgment  was  rendered,  from  which  judgment  Tallman  appealed  to 
the  superior  court.  The  judge  announcing  the  opinion  oi  the  superior 
court  held,  *'that  it  is  a  well-established  elementary  principle  ot  law, 
that  the  party  employing  an  attorney  or  counsel  to  perform  any  seivice 
in  his  professional  capacity,  in  the  absence  of  a  special  agreement  to 
the  contrary,  is  personally  responsible  for  any  such  services  rendered;*' 
citing  Wilson  v.  Burr,  25  Wend.  386;  2  Shaw  421,  marginal  leference; 
2  Chitty  Pleading  69,  and  note  d\  Hill  v.  Tucker,  1  Taunt.  7.  It  was 
also  held,  that  the  general  rule  is,  that  the  party  employed  looks  to  the 
employer  for  payment;  and  where  a  trustee  employs  an  agent,  in  the 
execution  oi  his  trust,  such  agent  must  look  to  the  person  employing 
him,  individually,  for  his  payment,  and  can  have  no  claim  on  the  trust 
funds;  and  cites  Noyes  v.  Blakeman,  6  N.  Y.  (2  Seld.)  667.  580.  And 
Chief  Justice  Robertson,  in  a  concurring  opinion,  says:  ''  'Employment' 
and  ^retainer'  seem  to  imply  a  personal  obligation,"  citing  Hill  v. 
Tucker,   1   Taunt.  9,  Wilson   v.  Burr,  25   Wend.  386.     Also,  "if  the 
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defendant  was  acting  as  a  trustee  and  not  as  an  agent,  he  was  respon- 
sible in  the  first  place,  at  all  events,  as  principal."  citing  No3'es  v. 
Blakeman,  supra.  "Indeed,"  the  judge  continues,  '*in  regard  to 
attorneys,  the  presumption  as  to  the  person  to  whom  the  credit  is  held 
to  be  given,  seems  to  be  reversed;"  and  cites  2  Chitty  Pleading  69 ; 
Shaw  422;  Wilson  v.  Burr.  25  Wend.  386;  Hill  v.  Tucker,  1  Taunt.  9. 
In  the  case  ol  Mygatt  v.  Wilcox,  45  N.  Y.  306,  the  court  ol  appeals 
held: 

1.  Executors  and  administrators  are  personally  liable  for  the  serv- 
ices of  an  attorney  on  their  final  accounting,  rendered  upon  their 
retainer. 

2.  Administrators  who  retain  an  attorney  to  attend  for  them  in 
proceedings  against  them  as  administrators,  on  a  final  accounting 
beiore  the  surrogate,  are  jointly  liable  to  such  attorney,  although  their 
interests  upon  a  distribution  are  differei\t ;  and  that  interest  is  recoverable 
upon  an  attorney's  account  from  the  time  it  is  rendered  to  the  client. 
And  the  court  say,  **a  party  who  employs  an  attorney  is  personally 
liable  to  him  for  his  services,  although  acting  as  a  trustee  or  in  a  repre- 
sentative capacity  in  the  business  in  which  he  employs  him,"  and  cites 
Bowman  v.  Tallman,  supra. 

In  Noyes  V.  Blakeman,  Ji/^ra,  the  court  of  appeals  say:'*'It  is 
undoubtedly  true,  as  a  general  rule,  that  where  a  trustee  employs  agents 
in  the  execution  ol  his  trust,  they  are  to  look  to  him  individually,  and 
have  no  lien  upon  the  trust  iund  tor  their  compensation.  If  he  is  in 
lunds  he  is  bound  to  protect  the  estate,  in  which  case  he  has  no  hen,  and 
consequently  cannot  assign  any,  having  none  to  assign. 

These  authorities  all  point  one  way,  and  we  have  been  referred  to 
no  authority,  and  have  seen  none,  which  holds  a  difierent  doctrine. 

The  result  of  these  authorities  is,  that  the  party  employed,  in  the 
absence  of  a  st>ecial  agreement  to  the  contrary,  looks  to  the  employer 
for  payment ;  and  where  a  trustee,  in  the  absence  of  a  special  agreement 
to  the  contrary,  employs  an  agent  in  the  execution  of  his  trust,  such 
agent  must  look  to  the  person  employing  him,  individually,  for  his  pay- 
ment, and  can  have  no  claim  on  the  trust  funds. 

In  view  of  these  authorities,  the  only  question  before  us  is,  was 
there  a  special  agreement  between  the  parties,  that  Hallam  &  Hallam 
should  look  to  the  estate  ol  Hopkins  for  compensation  for  their  pro- 
fessional services?  If  there  was  not.  Maxwell  &  Jordan  are  responsible, 
individually,  to  the  plaintiffs. 

The  answer  of  Maxwell  &  Jordan  does  not  set  up  such  special 
agreement,  nor  any  special  agreement,  and  there  is  no  evidence  tending 
to  show  that  there  was  any  special  agreement.  It  is  true  that  more 
than  twenty  days  before  the  commencement  of  this  suit,  Hallam  & 
Hallam  presented  a  bill  to  the  defendants  as  trustees  of  Hopkins,  bank- 
rupt. This,  however,  does  not  prove  a  special  agreement  to  look  to  the 
estate  of  Hopkins  for  compensation.  The  form  of  the  bill'  was  most 
favorable  to  the  defendants,  had  they  seen  proper  to  pay  it;  but  as  they 
refused  payment,  and  it  became  necessary  to  bring  suit,  the  plaintifls 
were  compelled  to  stand  on  the  facts  ot  the  case;  lor  if  suit  had  been 
brought  against  the  defendants  as  trustees,  they  might  have  answered 
that  there  was  no  special  contract  binding  the  estate. 
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We  conclude,  therefore,  that  the  court  at  special  term  erred  in  find- 
ing, as  a  matter  of  law,  **that  the  said  deiendants,  Maxwell  &  Jordan, 
are  not  personally  primarily  liable  lor  such  services,"  and  in  dismissing 
the  action  and  rendering  judgment  for  the  deiendants. 

The  judgment  at  special  term  is  reversed,  and  the  case  remanded  for 
further  proceedings. 


2  o^c  PARENTS  AND  CHILD— CONVEYANCE, 

[General  Term,  January,  1873.] 

♦Fred  Brrkemever  et  ux.  v.  Joseph   Kellerman  et  dx. 

A  daughter,  on  the  day  of  coming  of  age.  made  a  conveyance,  for  sufficient  consid- 
eration, to  her  mother  and  stepfather,  as  a  family  adjustment  of  their  respective 
rights  in  certain  property,  which  jras  devised  to  the  mother  and  daughter  by 
the  father  and  husband,  aud  on  the  improvement  of  which  the  stepfather  had 
expended  his  own  moneys ;  &nd  it  appearing  that  the  settlement  was  fair  and 
reasonable,  and  that  there  was  an  absence  of  fraud :  //e/d,  that  the  mere  re- 
lations of  the  parties  and  other  slight  circumstances,  though  tending  in  some 
degrv^e  to  show  undue  influence  over  the  child,  is  not  enough  to  authorize  a 
court  of  equity  to  set  aside  the  conveyance.  Such  transactions  between 
parents  and  children  will  be  regarded  with  favor,  and  the  court  will  not  mi- 
nutely weigh  the  considerations  on  one  side  or  the  other. 

Stanton  &  Richard,  for  plaintiffs. 

Lincoln,  Smith  &  Stephens,  for  defendants. 

Hagans,  J. 

This  suit  was  brought  to  set  aside  a  conveyance  of  real  estate  on 
the  ground  o)  fraud  and  undue  influence  and  lor  an  account. 

John  H.  Overbeck,  about  the  year  1844,  bought  ot  George  W. 
Tucker  for  $650,  say,  thirty-lour  feet  of  ground  on  the  northeast  corner 
of  Eighth  and  Freeman  streets,  in  this  city,  fronting  one  hundred  feet 
on  Eight  street.  Overbeck  was  poor,  and,  up  to  the  time  of  his  death, 
had  paid  on  account  ol  the  purchase,  out  ol  his  earnings,  S250,  and  had 
erected  a  little  house  of  four  rooms,  which  was  unfinished  and  partly 
paid  for.  Overbeck  died,  having  made  a  nuncupative  will,  in  which  he 
bequeathed  to  his  widow,  now  tlje  wiie  of  the  defendant,  Kellerman, 
and  his  two  children  by  her  (a  girl  and  boy,  then  four  and  five  years  ot 
age  respectively)  this  real  estate,  two  horses  and  a  wagon,  household 
furniture,  and  eighty  acres  of  land  in  Mercer  county,  in  this  state.  This 
will  was  not  proved  or  recorded  in  that  county;  but  letters  of  adminis- 
tration were  taken  out  in  this  county  on  the  estate,  and  the  appraisers 
set  oti  $500  to  the  widow  for  her  year's  allowance  and  what  household 
effects  there  were.  No  further  steps  seem  to  have  been  afterward  taken 
to  settle  up  the  estate.  The  horses  and  wagon  were  appraised  at  $150 
and  the  house  at  $400.  No  guardian  was  appointed  tor  the  infant 
children.  It  appears  the  estate  was  in  debt  about  $1,200,  including  the 
balance  due  Tucker  on  the  lot.  The  widow  went  to  work  at  once;  con- 
tinued to  haul  stone  and  brick  with  the  horses  and  wagon,  which  had 
been  the  business  of  her  husband,  and  in  process  of  time,  succeeded 
not  only  in  supporting  her  family,  but  in  paying  all  the  debts  of  the 
estate,  including  the  balance  due  on  this  lot.     In  June,  1846,  Tucker 

»  Modified,  32  Ohio  St.  239. 
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conveyed  the  lot  to  the  widow  and  two  children,  according  to  Over- 
beck's  will.  After  this  time,  the  lot  was  tilled  up  and  the  streets  graded 
and  paved.  Shortly  after,  the  boy  died,  and  his  sister,  now  the  wile  of 
plaintiff,  became  the  owner  of  an  undivided  two-thirds  of  the  property. 
Soon  alter  this,  the  widow  ol  Overbeck  intermarried  with  Joseph  Keller- 
man,  defendant;  and  in  1851,  was  erected,  partly  with  his  means  and 
with  knowledge  of  the  state  ot  the  title,  a  three-story  brick  building  in 
front  and  a  two-story  brick  in  rear,  at  a  cost  ot  some  ¥2,000.  Lisette 
remained  with  her  mother;  was  sent  to  school;  did  some  housework; 
learned  to  sew,  paying  her  wages  to  her  mother,  by  whom  she  was 
boarded  and  clothed,  until  she  was  married,  in  May,  I8t)2,  to  Fred. 
Berkemeyer,  the  plaintiff. 

On  the  evening,  between  eight  and  nine  o'clock,  of  September  1, 
1859,  the  day  Lisette  was  eighteen  years  old,  hi  r  mother,  without  having 
previously  spoken  to  her  on  the  subject  and  without  knowing,  as  she  says, 
of  her  lights  in  the  proi  erty,  invited  her  to  go  to  F.  X.'  Dengler's  house. 
Dengler  was  a  lawyer  in  this  city,  of  good  standing,  with  whom  her 
mother  had  previous  interviews  on  the  subject.  It  appears  Mr.  Dengler, 
at  the  request  of  her  mother  to  arrange  the  matter,  had  made,  on  the 
representations  ot  Mrs.  Kellerman,  a  carelul  estimate  of  the  value  of 
Lisette's  interest  in  this  lot,  taking  into  consideration  the  history  of  the 
iamily  and  the  proper  charges  and  credits  accordingly,  the  items  of 
which  have  been  lost.  He  ascertained  that  the  value  ol  Lisette's 
interest  in  the  lot  was  $600.  Thereupon  Mr.  Dengler  prepared  a  deed 
lor  the  lot  from  Kellerman  and  wite  to  LisettCrin  consideratiuu  of 
$2,800;  and  also  a  deed  (rom  Lisette  to  Kellerman  and  wile  lor  the 
same,  in  consideration  of  S3, 400,  the  deed  to  them  jointly*  being  made 
because  Kellerman  had  largely  contributed  to  the  improvement  of  the 
lot.  Mr.  Dengler  also  prepared  a  mortgage  on  the  lot,  irom  Kellerman 
and  wile  to  Lisette,  for  $600,  payable  in  two  years,  with  interest. 
Accordingly,  on  the  evening  of  the  day  Lisette  became  ol  age,  Mr.  and 
Mrs.  Kellerman,  Father  Somers  (a  Catholic  priest,  to  whose  congrega- 
tion the  parties  belonged),  Lisette,  and  Mr.  Deni>ler  being  present,  and 
aiter  tne  whole  matter  was  fully  explained  to  Lisette  by  Mr.  Dengler, 
the  papers  were  executed  as  Mr.  Dengler  had  drawn  them.  All  the 
parties  assented  to  the  fairness  of  the  arrangement;  and  the  deeds  and 
mortgage  were  delivered.  Mr.  Kellerman  at  first  seemed  reluctant  to 
execute  the  mortgage,  but  finally  did  so;  and  tbe  parties  declared  them- 
selves satisfied  and  lelt  Mr.  Dengler's  house. 

The  lot  was  valued  by  the  parties  at  something  over  $100  a  loot, 
which  the  court  below  found  to  be  its  value  at  the  time.  Adopting 
$3,400  as  the  value  of  the  lot,  the  amount  charged  against  it  appears  to 
be  $2  800.  The  court  lound  that  this  amount  was  made  up,  leginning 
with  Overbeck's  death,  at  a  time  when  the  memory  ol  all  the  parties 
was  fresh.  Allowance  was  made  for  Mrs.  Overbeck's  labor,  expenses 
of  filling  up  lot,  taxes,  assessments  for  streets,  etc.,  taking  care  of  and 
educating  Lisette,  interest,  expenditures  by  Mr.  Kellerman  on  the  lot 
after  the  marriage,  and  perhaps  an  allowance  for  Lisette's  earnings 
Irom,  say,  fifteen  to  eighteen  years  of  age.  These  items  seem  to  be  fair 
to  take  into  consideration  for  the  purposes  ol  the  arrangement. 

It  further  appears,  that  the  mortgage  was,  in  fact,  in  Lisette's  con- 
trol from  the  time  of  its  delivery  to  her;  that  the  interest  was  paid  to 
her  and   that  ten   years  after  she  was  ot  age  and  seven  years  at  ter  her 
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marriage  the  principal  was  paid  to  her  and  her  husband  with  full  knowl- 
edge of  all  the  lacts. 

A  number  of  minor  points  in  the  testimony  appear,  which  do  not 
seem  now  necessary  to  consider.  One  ot  these  only  deserves  special 
mention.  It  appears  that  Mr.  Kellerman  paid  the  taxes  on  the  Mercer 
county  land  lor  a  number  ol  years;  that  Berkemeyer  had  contracted  to 
sell  it  tor  $1,200,  and  refused  to  refund  the  taxes,  by  reason  of  which 
the  purchaser  refused  to  complete  the  contract  ol  purchase.  But  Keller- 
man  and  wife,  in  open  court,  oflered  to  release  any  claim  lor  the  taxes 
and  to  convey  the  land  to  Mrs.  Beikemeyer. 

On  the  hearing,  the  court  dismissed  the  petition,  but  directed  the 
release  and  conveyance  mentioned. 

But  lor  the  exertion  and  labors  of  Mrs.  Overbeck,  the  estate,  il 
closed  up,  would  have  been  largely  insolvent.  The  indebtedness  was 
$1,200,  and  the  allowance  to  the  widow  for  her  year's  support  was  $500 
more,  while  the  assets  were  utterly  insufficient  to  meet  these  demands. 
In  looking  into  the  history  of  the  family  as  disclosed  in  the  testimony, 
it  can  not  be  said  this  family  arrangement  and  settlement  was  unfair  to 
Lisette.  When  Overbeck  died  the  family  had  nothing;  and  whatever 
Lisette  had  at  the  time  of  the  settlement  was  almost  wholly  due  to  the 
mother's  frugality,  strong  purpose,  and  admirable  management.  And 
if  the  mother  had  been  strict  in  exacting  her  rights  it  might  be  said, 
Lisette  was  entitled  to  nothing  whatever,  but  that  it  all  belonged  to  the 
mother.  She  might  well,  ex  €equo  et  bono^  have  taken  the  conveyance 
Irom  Tucker  in  her  own  name  exclusively.  In  tnis  view  the  taking  ot 
the  deed  to  hersell  and  children  was  a  mere  matter  of  bounty  to  them. 

It  is  said  this  is  a  clear  case  for  the  interposition  of  the  court  on 
the  ground  ot  fraud  and  undue  influence,  growing  out  of  the  other  facts 
and  circumstances  in  the  case.  It  is  claimed  that  here  was  a  deed  made 
by  a  daughter  to  her  mother  and  stepfather  on  the  very  day  she  was  of 
age,  in  adjustment  of  an  account,  the  items  of  which  were  furnished  at 
the  instance  of  the  mother  to  an  attorney  employed  Dy  her,  under  whose 
direction  the  whole  matter  was  completed. 

It  must  be  observed  this  is  not  a  case  ol  voluntary  conveyance, 
without  consideration,  from  a  daughter  to  a  mother  and  stepfather.  But 
the  whole  transaction  is  in  fact  a  family  settlement.  For  Mrs.  Keller- 
man  had  not  only  expended  her  own  labor  and  money  on  the  property, 
but  Mr.  Kellerman  had  also  expended  his  moneys-  in  improving  the 
property  by  the  erection  ol  a  house  on  it,  which,  in  equity,  Lisette  and 
Mrs.  K.  should  not  wholly  enjoy  or  own.  The  testimony  shows  that 
it  the  property  had  been  worth,  at  the  time,  $4,500,  the  payment  to 
Lisette  of  $600,  with  the  title  vested  in  him  aod  Mrs.  Kellerman  would 
about  repay  him  for  his  expenditure.  Again,  it  appears  in  the  testimony 
that  there  were  children,  the  fruit  ot  this  second  marriage,  and  it  was 
entirely  reasonable  that  in  the  arrangement  Mr.  Kellerman's  interest 
should  be  recognized  and  adjusted. 

The  case  is  wholly  outside  ol  that  class  ol  cases  cited  to  us,  relating 
to  fiduciaries,  as  well  as  that  other  class  of  cases  relating  to  voluntary 
conveyances  between  parents  and  children.  In  this  latter  class,  fraud 
and  undue  influence  is  not  presumed,  as  in  the  former,  but  must  be 
proved.  The  burden  ot  proof  is  on  the  plaintifls  here.  Long  v.  Mullord, 
17  Ohio  St.  484,  504,  citing  Smith  v.  Kay.  7  House  of  L.  751. 
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There  does  not  appear  any  positive  evidence  ot  confidence  abused 
or  betrayed,  or  influence  upon  the  hopes  or  fears  of  Lisette,  used  to 
ellect  any  wrong  or  dishonorable  purpose,  or  anv  oppression  to  force  the 
result,  unless  they  be  lound  in  the  circumstances  surrounding  the  parties 
at  the  time.  As  already  stated,  the  consideration  of  the  transaction  was 
not  uniair  or  inadequate.  On  the  contrary,  it  is  the  case  ol  a  girl  on 
the  day  of  her  age,  agreeing  to  a  settlement  or  arrangement  of  family 
matters,  prepared  by  a  gentlemen  of  known  integrity,  who  acted  impar- 
tially, lair  in  itself,  and  entirely  reasonable  and  honorable  to  all  the 
parties  concerned;  and  presenting  no  facts  sufficient  to  show  that  the 
transaction  was  not  perfectly  fair  and  voluntary  on  Lisette's  part.  And 
there  appears  no  reasonable  ground  to  presume  otherwise.  And  this 
view  of  the  case  disposes  of  most  of  the  authorities  cited  to  us  on  the 
argument  by  the  plaintiH  in  error. 

It  is  not  every  case  even  of  a  voluntary  conveyance  by  a  child  to  a 
parent  that  is  to  be  deemed  void.  There  are  no  considerations  of  pub- 
lic policy  that  requires  that  it  should  be  so  held.  The  case  of  Jenkins 
V.  Pye,  37  U.  S.(12  Pet.)  241,  263,  is  a  very  interesting  and  exhaustive  case 
in  point,  in  which  the  authorities  are  discussed.  Indeed,  the  court  in  that 
case,  which  was  one  of  a  conveyance  from  a  daughter  to  her  lather,  goes 
so  lar  as  to  say  that,  although  there  may  be  circumstances  tending  in  some 
small  degree  to  show  undue  influence,  yet  it  the  transaction  appears 
reasonable  it  has  been  considered  enough  to  outweigh  slight  circum- 
stances so  as  not  to  aflect  the  validity  of  the  deed.  For  to  hold  otherwise 
would  be  to  say  that  a  parent,  instead  ol  wishing  to  promote  the  interest 
and  welfare  ol  a  child,  would  be  seeking  to  overreach  and  delraud  it. 
The  presumptions  are  all  the  other  way.  Taylor  v.  Taylor,  49  U.  S.  (8 
How.)  183,  201;  Bergen  v.  Udall,  31  Barb.  25;  1  Story  Eq.  Jur.,  Sec. 
309a. 

Regarding  thiS  transaction  as  a  lamily  settlement,  in  which  the 
parties  were  equally  advised  of  their  rights,  and  there  was  no  conceal- 
ment or  imposition,  it  would  be  unobjectiona))le.  The  matters  involved 
in  It  were  certainly  such  as  Lisette  ought  to  recognize  and  approve,  and 
be  desirous  to  etiectuate  the  end,  because  it  was  honorable  and  right. 

In  Baker  v.  Bradley,  7  De  G.  M.  &  G.  620,  the  language  oi  the 
court  commenting  on  the  case  is  very  strong:  **Transactions  between 
parent  and  child  may  proceed  upon  arrangements  between  them  for  the 
settlement  of  property,  or  of  their  rights  in  property  in  which  they  are 
interested.  In  such  cases  the  court  regards  the  transactions  with  favor. 
It  does  not  minutely  weigh  the  consideration  on  one  side  or  the  other. 
Even  ignorance  of  rights,  if  equal  on  both  sides,  may  not  avail  to 
impeach  the  transaction.'' 

To  the  same  eflect  are  Stapleton  v.  Stapleton,  1  Atk.  5;  Corey  v. 
Corey,  1  Ves.  18;  Kenchant  v.  Kencbant,  1  Bro.  Ch.  374;  Gordon  v. 
Gordon,  3  Swanst,  4t)3;  Hartop  v.  Hartop,  21  Beav.  265;  Hoghten  v. 
Hoghten,  15  Beav.  300;  Wycherly  v.  Wycherly,  2  Eden  178;  Puller  v. 
Ready,  2  Atk.  592;  Green  v.  Goodall,  41  Tenn.  (1  Cold.)  404,  409. 

We  have  said  nothing  about  the  delay  in  filing  this  petition,  wbich 
was  on  May  31,  1870,  or  of  the  subsequent  ratification  of  the  settlement 
by  the  receipt  of  the  interest  and  principal  of  the  mortgage.  These 
facts  might  be  of  no  moment,  if  the  case  presented  suflicient  reasons  for 
the  interference  of  the  court  on  other  grounds. 
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As  to  the  decree  of  the  court,  directing  the  defendants  to  convey  to 
Lisette  the  Mercer  county  lands,  the  defendants  do  not  complain  and  the 
plaintiits  cannot. 

On  the  whole  case,  we  think  the  judgment  ought  to  be  affirmed. 
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Second  National  Bank  of  Cincinnati  v.  R.  C.  M.  Lovbll  et  ai,. 

1.  If  persons  procure  a  special  act  of  incorporation  from  the  legislature  of  another 

state,  and  organize  under  such  act,  with  no  actual  intent  to  evade  or  defraud 
the  laws  of  Ohio,  but  for  the  purpose  of  holding  property  and  doing  business 
chiefly  in  Ohio,  and  keep  an  office  and  hold  their  annual  meetings  fn  the  state 
creating  such  corporation,  and  all  their  business  meetings,  for  convenience,  in 
this  state,  the  courts  of  this  state  will  not  treat  such  corporation  as  a  mere  co- 
partnership, or  joint  stock  company,  or  association  of  individuals,  but  recognize 
Its  acts  ana  obligations  as  corporate. 

2.  If  one  of  the  officers  of  such  body  loan  money  to  it  upop  a  promissory  note  pur- 

porting to  be  made  by  it,  by  its  president,  he  will  be  estopped  from  denying  its 
corporate  existence,  and  can  not  recover  upon  the  same  against  the  stockhold- 
ers personally. 

3.  And  if,  to  obtain  a  loan  of  money,  he  pledges  suih  note  as  collateral  security. 

his  lender  knowing  that  the  organization  claims  to  be  a  corporation,  and  the 
individual  stockholders  were  ignorant  of  such  transactions,  such  last  lender,  or 
pledgee,  stands  in  the  shoes  of  his  borrower,  and  can  not  recover  against  the 
stockholders  personally,  because  his  borrower  could  not.  Such  paper  is  not 
the  commercial  paper  of  individuals  taken  in  the  usual  course  of  business,  with- 
out notice  of  the  rights  of  the  stockholders  against  personal  liability  upon 
the  same. 

Pugh,  Throop,  and  Hoadly  &  Johnson,  for  plaintitt. 
Lincoln,  Smith  &  Stevens,  for  defendant. 

Yaple,  J. 

This  is  a  proceeding  in  error,  to  reverse  a  judgment,  rendered  in 
special  term,  against  the  plaintiff,  and  in  favor  of  the  defendants — 
Joseph  L.  Hall,  Miles  Greenwood,  and  J.  H.  French.  The  bank  brought 
an  action  against  Lovell,  J.  H.  French,  Joseph  L.  Hall,  Miles  Green- 
wood, B.  Homans,  Jr.,  J.  Smith  Homans,  Jr.,  Francis  Howland,  and' 
Nathan  T.  Johnson,  as  copartners,  but  three  oi  whom  were  ever  served 
with  process,  to-wit,  the  three  in  whose  tavor  judgment  was  rendered. 
The  action  was  brought  upon  a  promissory  note,  of  which,  with  the 
indorsements,  tne  following  is  a  copy: 
*'J7,500.  Cincinnati,  June  10,  1869. 

**Ninety  days  alter  date,  we  promise  to  pay  to  the  order  oi  R.  C. 
M.  Lovell  seven  thousand  five  hundred  dollars,  payable  at  the  office  of 
Homans  &  Co.     Value  received. 

[$3.75  stamp.]  **Southbrn  Ohio  Coal  Co., 

'*By  R.  C.  M.  Lovell.  President." 

Indorsed.  '^R.  C.  M.  Lovell." 

[5  cent  stamp,  canceled  September  11.  1869.] 

''Demand,  notice,  and  protest  waived. 

"R.  C.  M.  LovRix.'^ 
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In  June,  1869,  B.  Romans,  Jr.,  the  owner  of  the  bank  called 
^'Romans  &  Co.,"  the  holder  of  the  note,  deposited  it,  with  other  paper, 
amounting  in  all  to  over  (32,000,  with  the  plaintitt,  as  collateral  security 
for  a  loan  it  then  made  him,  upon  the  laith  thereof,  of  $20,000. 

B.  Romans,  Jr.,  became  insolvent  on  August  26,  1869,  before  the 
maturity  of  this  note,  and  was  afterward  declared  a  bankrupt. 

The  defendants  served  with  process  denied  by  answer,  among  other 
things,  that  they  executed  the  note,  or  that  the  defendants  named  in  the 
petition  were  <:opartners,  or  personally  liable  on  the  note. 

On  February  26,  1868,  the  Southern  Ohio  Coal  Company  was 
incorporated  by  the  legislature  of  the  state  of  Kentucky,  by  special  act^ 
naming  R.  M.  C.  Lovell,  J.  H.  French,  and  B.  Romans,  Jr.,  and  con- 
stituting them,  their  associates,  successors,  and  assigns,  a  body  politic 
and  corporate,  with  power  to  contract,  etc.,  in  all  places;  the  principal 
office  was  to  be  kept  in  Covington,  Kentucky,  and  power,  so  far  as 
Kentucky  could  authorize  it,  was  expressly  granted  to  purchase,  lease, 
hold  and  use,  and  mine  real  property  in  or  out  of  the  state,  not  exceed- 
ing ten  thousand  acres;  also,  the  right  to  hold  and  use  personal  property, 
merchandise,  etc.  The  capital  stock  was  fixed  at  $300,000,  to  be 
divided  into  shares  ot  $100  each,  to  be  subscribed  and  paid  lor  in  such 
manner  as  the  by-laws  might  prescribe. 

On  the  next  day,  February  29,  1868,  an  organization  was  effected 
under  this  charter  at  Covington,  the  directors  being  Lovell,  French, 
Johnson,  and  Romans;  Lovell  was  elected  president,  and  B.  Romans," 
Jr.,  secretary  and  treasurer  ol  the  corporation.  It  was  in  evidence  upon 
the  trial  that  it  was  intended,  bona  fide,  to  keep  the  office  ol  the  company 
in  Covington;  that  an  office  was  always  there,  and  that  the  annual 
meetings  were  held  there.  It  appears,  however,  that  most,  if  not  all  the 
subsequent  business  meetings  of  the  directors  were  held  in  Cincinnati, 
Ohio,  at  Romans'  bank,  he  residing  in  Covington,  and  carrying  on  his 
bank  in  Cincinnati.  At  the  time  ot  procuring  the  act  ot  incorporation, 
Lovell,  French,  and  B.  Romans,  Jr.,  resided  in  Kentucky;  J.  Smith 
Romans,  Jr.,  Francis  Rowland,  and  Nathan  T.  Johnson,  in  New  Jersey  ; 
and  Greenwood  and  Rail,  in  Cincinnati,  Ohio;  but  the  two  latter  had 
nothing  to  do  with  the  enterprise  until  after  the  charter  was  obtained, 
after  which  they  subscribed  $5,000  stock  each,  being  assured  it  ^as  a 
Kentucky  corporation.  It  seems,  also,  that  French  did  not  become  a 
stockholder  in  fact  until  after  the  charter  was  procured^  when  he  sub- 
scribed and  paid  $5,000.  The  enterprise  was  set  on  foot  and  organized 
by  the  other  parties  and  French,  the  New  Jersey  parties  having  coal 
lands  in  Athens  county,  Ohio,  which  they  put  in  as  stock  at  a  valuation 
of  over  $80,000. 

They  first  designed  to  organize  as  a  coporation  under  the  laws  of 
Ohio,  and  had  articles  duly  prepared  for  that  purpose,  when  they  ascer- 
tained that  none  ot  them  could  be  directors,  as  they  did  not  reside  in 
the  state.  Some  of  them  lived  in  Kentucky,  cfnd  all  could  become 
directors  in  that  slate.  They  were  also  informed  that  there  would  be 
no  individual  liability  under  the  laws  of  that  state,  whereas  they  would 
be  personally  liable  in  double  the  amount  of  their  stock  in  Ohio;  but, 
if  they  could  have  been  qualified  to  act  as  directors  in  Ohio,  it  appears 
ttiat  they  would  have  been  organized  under  the  Ohio  law.  They  took 
the  course  they  did  upon  the  advice  of  counsel,  and  with  no  actual 
intent  to  perpetrate  a  fraud  upon  the  laws  of  this  state.     It  appears, 
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also,  that  they  did  keep  an  office  in  Covington,  Kentucky /and  it  does  not 
appear  that  they  did  not  intend  to  do  any  business  in  that  state,  though, 
doubtless,  the  great  preponderance  of  the  company's  interest  was  ex- 
pected to  lie  in  Ohio.  Indeed,  furnishing  coal  to  the  factories  of  New- 
port and  Covington,  Kentucky,  would  seem  to  be  an  almost  necessary 
consequence  of  the  prosecution  o!  a  successful  business  by  this  corpora- 
tion. It  was  not  successful.  It  had  difficulty  with  the  railroad  com- 
pany with  which  it  contracted  to  bring  its  coal  to  Cincinnati;  and 
Hotnans'  lailure  seems  to  have  virtually  destroyed  it. 

The  plaintifl  contends  that  these  defendants  are  personally  liable  on 
the  note  sued  upon,  because,  in  Ohio,  the  Soathem  Ohio  Coal  Company 
was  never  a  corporation,  as  the  parties  getting  it  up  did  so  to  become 
an  Ohio  corporation  in  fact,  but  nominally  a  foreign  corporation,  with 
intent  to  defraud  the  constitution  and  laws  of  Ohio;  and  that,  while  we 
are  precluded  from  holding  that  they  perpetrated  a  fraud  upon  the  state 
of  Kentucky  in  procuring  the  special  act  of  incorporation,  we  are  author- 
ized to  find  that  they  were  personally  guilty  of  a  fraud  upon  the  state  ol 
Ohio  in  accepting  and  organizing  under  that  charter  after  it  was  passed, 
and  in  assuming  to  act  under  it  in  Ohio 

If  the  facts  made  out  such  a  case,  I  have  no  doubt  of  the  correctness 
of  the  legal  position  assumed  by  the  plaintiff,  though  one  of  my  bretbren 
has.  I  do  not  think  that  individuals,  by  any  mere  fraudulent  device, 
can  come  into  the  state  ol  Ohio  and  control  its  constitution  and  laws  for 
their  own  gain,  by  disregarding  them,  made,  as  they  were,  for  the  pro- 
tection of  its  citizens,  even  if  the  legislature  has  not  lorbidden  them  to 
do  so  by  statute.  Hill  v.  Beach,  1  Beas.  31;  Land  Grant  Ry.  Co.  v. 
Coffey  Co.,  6  Kans.  245:  Newburg  Petroleum  Co.  v.  Weare,  27  Ohio 
St.  343,  district  court,  Washington  county,  Ohio,  by  Brinkerhoff,  C.  J.: 
'^ Heldy  that  an  incorporated  company,  under  the  laws  of  another  state, 
for  the  exclusive  purpose  of  transacting  business  in  this  state  cannot, 
as  such  incorporated  company,  brin^  suit  in  our  courts." 

But,  if  such  incorporated  company  keeps  an  office  in  the  state 
creating  it,  and  may  do  business  there,  though  very  little  as  compared 
with  the  business  expected  to  be  done  in  Ohio,  and  none  of  its  organizers 
were  qualified,  by  the  laws  of  this  state,  to  conduct  it,  and  for  that 
reason  it  became  incorporated  in  another  state,  such  body,  we  think, 
sho.uld  be  recognized  in  Ohio  as*a  corporation  of  the  state  creating  it. 
Merrick  v.  Van  Santvoord,  34  N.  Y.  208.  The  note,  sued  on,  purports 
to  have  been  made  by  the  corporation  and  not  by  the  members  thereof. 
The  latter,  therefore,  are  not  personally  liable  upon  it,  for  the  reason 
that  it  is  the  note  of  a  corporation. 

But,  grant  that  this  is  no  corporation,  are  these  defendants,  Green- 
wood, Hall,  and  French,  personally  liable  upon  this  note  to  this  bank? 
If  they  are,  it  is  because  the  note  is  their  contract,  express  or  implied. 
The  note  itself,  and  all  the  facts  connected  with  the  transaction,  make 
it  clear  that  they  did  not  expressly  contract  as  individuals. 

Is  it  their  implied  contract  ?  If  so,  it  is  becau^se  the  consideration 
is  money  had  and  received  for  their  joint  individual  use,  which,  in 
equity  and  good  conscience,  they  ought  to  pay. 

Lovell,  without  their  knowledge  or  express  consent,  borrowed 
money  from  Romans  &  Co.  (Benj.  Romans,  Jr.,  the  treasurer  and 
secretary  of  the  coal  company)  for  which  he  gave  this  note.  Romans 
must  be  held   to  have  known  all  the  facts  in  relation  to  the  nature  and 
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powers  oi  the  company,  and  be,  clearly,  could  not  maintain  a  personal 
action  thereon  against  these  parties.  He  would  have  been  estopped  to 
deny  the  existence  ot  the  Kentucky  corporation.  Now,  for  a  loan  to 
himseli,  he  deposited  this  note  with  the  bank  as  collateral  security,  of 
which  these  defendants  had  no  knowledge.  It  does  not  purport  to  be 
their  individual  negotiable  note,  but  the  note  ot  a  corporation.  It  surely 
was  not  their  commercial  paper.  The  bank,  at  farthest,  only  took  it 
for  what  it  might  be  in  law.  If  in  law  (apart  from  the  law  governing 
commercial  paper  negotiated  before  due)  these  defendants  would  have 
been  liable  to  Homans  foi  money  had  and  received,  the  bank  merely 
acquired  that  tight.  They  would  not  have  been  liable  to  Homans;  and 
the  bank  acquired  no  better  right. than  Homans'.  See  Porter  v.  Dunlap, 
17  Ohio  St.  591,  595,  596;  Devoss  v.  Gray,  22  Ohio  St.  159. 

In  this  case,  too,  it  is  proved  that  the  bank  knew  this  coal  company 
claimed  to  be  a  corporation,  so  it  did  not  take  this  note  in  the  usual 
course  of  business  as  the  joint  note  of  these  deiendants,  individually;  and 
this,  it  there  could  be  any  doubt  otherwise,  places  it 'in  the  shoes  of 
Homans,  who  admittedly  could  hold  none  ot  these  defendants  personally. 
Neither  Loveli  nor  Homans  was  ever  the  authorized  agent  of  these 
defendants  to  bind  them  personally  by  contract. 

The  judgment  is  affirmed. 
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rOeneral  Term,  January,  1873] 

Frances  Hamilton,  Admrx.,  v.  William  S.  Taylor,  Assignee.  Etc. 

1.  Where  a  foreign  administratrix  brings  suit  in  Ohio  to  assert  a  right,  and  after 

answer  of  counterclaim  dismisses  the  petition,  and  takes  leave  to  answer  the 
counterclaim,  and  does  so,  and  proceeds  to  trial  without  objection,  she  can 
not  then  be  heard  to  object  that  the  court  had  no  jurisdiction  to  hear  and  de- 
termine the  cause. 

2.  H  covenanted  to  convey  to  a  married  woman,  on  or  before  August  4,  1868,  cer- 

tain lands  in  fee,  upon  the  punctual  payment  of  $7,000 — $500  cash,  which  was 
paid;  $380  on  August  4,  1865;  $360  on  August  4,  1866;  $390,  on  August  4,  1867, 
and  $5,420,  August  4,  1868;  and  agreed,  "  if  desired  by  W,  I  will  cancel  this 
agreement  at  any  time  prior  to  August  4,  1868,  and  refund  whatever  amount  is 
paid,  with  interest."  W  failed  to  make  the  payment  due  August  4, 1867,  and 
shortly  afterward  elected  to  rescind :    Held — 

(1)  That  this  contract  was  mutually  obligatory,  though  W  was  a  /erne  covert  \  and 

that  though  there  was  default  in  the  payment  due  in  August,  1867,  the  exercise 
of  the  option  to  rescind  the  contract  on  the  part  of  W,  in  September,  1867,  was 
within  its  terms,  and  authorized  a  recovery  of  moneys  paid  on  it :    Heid — 

(2)  That,  by  the  terms  of  the  contract,  the  exercise  of  the  option  to  rescind  by  W, 

without  joining  her  husband,  was  a  literal  compliance  with  the  contract. 
The  right  to  exercise  it  was  personal  to  her,  and  its  exercise  defeated  any 
possible  estate  the  husband  might  have  had  in  the  land. 

Worthington  &  Worthington,  lor  plaintiB  in  error. 
Pugh  &  Strickland,  for  deiendant  in  error. 

Hagans,  J. 

The  plaintiff  in  error,  who  is  the  administratrix  of  Thomas  Hamil- 
ton, deceased,  brings  the  action  to  have  the  following  contract  canceled 
on  the  ground  of  fraud: 
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'*This  memoranda  witnesseth  that  I,  Thomas  Hamilton,  of  Ladlow, 
Kentucky,  do  hereby  offer  and  agree  to  sell  and  convey  in  fee  simple,  by 
deed  of  general  warranty,  to  Cordelia  M.  Wilder,  her  representativ^es 
and  assigns,  on  or  before  August  4,  I8t)8,  upon  the  punctual  payment 
by  her  or  them  of  $7,000  consideration  money,  the  following  real  estate, 
viz:  All  that  lot  of  land  on  the  east  side  of  Mill  street,  Cincinnati, 
Ohio,  commencing  at  the  intersection  and  north  corner  of  an  alley,  about 
one  hundred  and  ninety-three  feet  south  of  Fifth  street,  being  thirty  feet 
front  and  one  hundred  and  ten  feet  deep  on  rear  line,  together  with  all 
the  privileges  and  appurtenances  to  the  same  belonging — the  said 
f7»000  to  be  paid  to  me  as  follows:  $500  is  paid  this  day,  ihe  receipt  of 
which  is  hereby  acknowledged;  $330,  August  4,  l8t)5;  $360,  August  4. 
1866;  $390.  August  4,  1867;  and  $5,420.  August  4,  1868.  And  if 
desired  by  C.  M.  Wilder.  I  will  caicel  this  agreement  at  any  lime 
previous  to  August  4,  1868,  and  reiund  whatever  amount  is  paid,  with 
interest.     Dated  February  4,  1864. 

*'  Thomas  Hamilton.** 

Attest:     ''Thomas  Hurst,  A.  W.  Griffith.'' 

This  writing  is  acknowledged  by  Himihon  before  a  notary  public 
— A.  W.  Griffith.  Hamilton  subf^equently  died  in  Kenton  county, 
Kentucky,  where  letters  of  administration  were  taken  out  by  his  wife, 
the  plaintiff  in  error^  November,  1866.  Cordelia  M.  Wilder  and  her 
husband,  John  R.  Wilder,  and  Nicholas  Bird,  were  made  parlies  defend- 
ant. 

In  January.  1871,  the  defendant,  Mrs.  Wilder,  answered  that  she 
had  paid  the  $500  named  in  the  contract,  and  also  the  $330  named 
therein,  on  August  4,  1864.  thereby  anticipating  its  payment,  and  also 
the  $360  due  August  4,  1866,  on  July  10,  ol  that  year,  and  alleges  that, 
on  OT  about  Octol)er  10,  1867,  she  noti6ed  the  administratrix  of  Hamil- 
ton that  she  elected  to  rescind  the  agreement,  and  presented  her  claim 
to  the  administratrix,  duly  authenticated,  for  allowance  and  payment  out 
of  the  estate,  according  to  the  contract,  which  was  rejected.  Hamilton 
gave  receipts  for  the  $330  and  the  $360  payments,  which,  as  well  as 
Hamilton's  signature  to  the  contract,  it  is  alleged  were  lorgeries — all  of 
which  Mrs.  Wilder  denies,  as  well  as  that  she  procured  the  signatures 
to  them  or  to  the  contract.  And,  by  way  of  counterclaim,  demands 
judgment  and  to  recover  back  the  moneys  she  had  paid  to  Hamilton  on 
.the  contract.     Mr.  Wilder  joins  in  this  answer  and  counterclaim. 

In  December,  1871,  the  plaintiff  in  error  dismissed  her  action,  and 
asked  leave  to  file  an  answer  to  the  counterclaim,  which  was  done  on 
the  same  day.  That  answer  to  the  counterclaim,  and  one  filed  in  May, 
1872.  puts  in  issue  all  the  allegations  of  the  answer  and  counterclaim 
of  Mrs.  Wilder,  and  asks  to  be  dismissed. 

In  March.  .1872,  Mrs.  Wilder  was  declared  a  bankrupt,  and  the 
defendant  in  error  was  appointed  her  assignee  in  bankruptcy. 

It  aopears,  from  the  bill  of  exceptions,  that  John  R.  Wilder,  the 
husband' ot  C.  M.  Wilder,  died  in  1869;  that  in  Septembter,  1867, 
Cordelia  M.  Wilder  made  out  her  account  against  Hamilton's  estate  for 
the  payments  made  on  the  contract,  and  interest,  amounting  to  $1,364.23, 
and  in  the  affidavit  expressly  states  she  desires  to  cancel  the  contract, 
and  elected  to  annul  it.  and  demands  repayment  of  the  said  moneys. 
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On  October  10,  1867,  on  the  same  paper,  she  executed  this  writng: 

'*I  hereby  authorize  John  S.  Scott,  sheritl  ot  Kenton  county,  Ken- 
tucky, to  demand  payment  of  the  foregoing  sum  ot  $1,364.23  from  the 
administratrix  of  Thomas  Hamilton's  estate,  and  to  receive  said  sum  for 
me  and  receipt  therefor  in  my  name." 

It  seems  Scott  presented  the  claim  to  the  administratrix  shortly 
afterward,  and  payment  was  refused. 

The  testimony  in  the  cause  is  quite  voluminous,  and  relates  princi- 
pally to  the  alleged  forgeries  to  the  contract  and  receipts;  and  a  large 
number  of  exceptions  were  taken  to  testimony,  and  a  large  number  of 
exceptions  to  the  rulings  of  the  judge  at  special  term,  on  the  law  of  the 
-case^  A.  special  verdict  was  rendered  by  the  jury,  in  lavor  of  the  delend- 
ant  in  error,  for  the  amount  of  the  payments  on  the  contract,  and 
interest,  and  judgment  was  rendered  on  the  verdict. 

The  jury  found  that  the  conract  and  the  receipts  were  genuine. 
This  was  the  principal  issue  of  fact,  and  was  found  in  favor  of  the 
defendant  in  error,  and  we  see  no  reason  to  disturb  the  findings  of  the 
jury  in  that  respect. 

Tne  questions  of  law  in  the  record  of  the  case  are  very  important, 
and  have  been  argued  to  us  with  great  learning,  and  ability,  and  at 
some  length.  Those  questions  requiring  our  consideration  may  be 
stated  thus: 

First.  An  action  cannot  be  brought  and  maintained  in  Ohio  against 
a  foreign  administratrix. 

Second.  The  payment  of  the  installment  of  purcha.se  money  due 
August  4,  1867,  is  a  conaition  precedent  to  the  light  of  rescission  reserved 
in  the  contract,  and  Mrs.  Wilder  having  failed  to  make  that  payment, 
could  not  elect  to  rescind.     There  must  be  a  rescission  before  a  recovery. 

Third.  And  even  il  she  could  so  elect,  she  has  not  exercised  her 
right,  and,  therefore,  no  recovery  could  be  had  by  her. 

Upon  the  first  question  presented  by  the  record,  it  may  be  sufficient 
to  say,  after  a  careful  examination  of  the  law  and  ol  the  authorities 
-cited  to  us,  that  the  administratrix  in  this  case  having  come  voluntarily 
to  Ohio  to  assert  a  suppo.sed  right  (which  she  might  undoubtedly  do) 
and  having  dismissed  her  petition  after  it  had  been  answered  and  a 
'Counterclaim  filed,  and  having  in  the  same  entry  of  dismissal  without 
objection,  oral  or  pleaded,  asked  leave  to  answer  the  counterclaim  and 
did  so,  and  having  proceeded  to  trial  without  objection  until  the  court 
came  to  charge  the  jury,  it  would  be  anomalous,  indeed,  that  the  verdict 
and  judgment  could  not  stand.  To  hold  otherwise,  would  be  in  eiiect 
to  decide  that  she  is  entitled  to  come  into  our  courts,  under  our  statutes 
and  by  comity,  and  assert  her  rights,  but  shall  not  be  bound  by  a  deter- 
mination of  the  issues  in  a  counterclaim  made  by  her  own  pleadings 
and  tried  without  objection  to  the  jurisdiction  until  the  jury  is  charged. 

In  this- view,  it  is  unnecessary  to  examine  the  constitutionality  of 
the  statute  expressly  allowing  an  action  to  be  maintained  in  a  case  like 
this.     [42  O.  L.  52]  1  S.  ife  C.  613.     [Repealed  15  O.  L.  963.] 

We  may  now  consider  the  remaining  two  questions  together  for 
convenience.  It  will  be  seen  that  the  jury  found  that  Hamilton  not 
only  executed  the  contract  and  received  the  two  subsequent  payments, 
but  that  the  contract  was  rescinded  and  Mrs.  Wilder  was  now  entitled 
to  recover  back  the  money  paid.  This  would  seem  to  be,  under  the  cir- 
cumstances, if  the  contract  was  rescinded,  nothing  but  justice;  for  it 
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would  be  a  very  bard  rule  whicb  would  allow  tbe  estate  of  Haniiltoo 
to  keep  botb  the  land  and  tbe  money.  The  defendant  in  error  stands 
upon  a  rescission.  Tbe  claim  of  tbe  piaintitl  in  error  stands  upon,  first, 
the  failure  ol  Mrs.  Wilder  to  make  the  payment  of  August  4,  1867,  and 
second,  her  subsequent  inability,  by  reason  thereof,  to  elect  to  rescind, 
or  if  able,  iailure  to  make  a  sufficient  election  to  do  so. 

In  looking  into  the  case,  tbere  is  no  doubt  that  the  contract,  although 
Mrs.  Wilder  was  a  married  woman,  had  tbe  mutuality  that  was  ne\.-essary 
to  make  it  complete  and  binding  on  her;  and  certainly  if  she  had  paid 
all  the  purchase  money,  Hamilton  could  not  escape  bis  obligation  to 
convey  on  the  ground  that  Mrs.  Wilder  was  a  married  woman.  It 
follows  that  if  he  had  received  part  of  tbe  consideration,  ani  then  the 
contract  was  rescinded,  be  could  not  be  heard  to  excuse  himselt  from^ 
refunding  tbe  money  lor  tbe  same  reason. 

It  does  not  seem  to  us  that  the  contract,  carefully  construed,  makes 
the  payment  of  the  previous  installments  a  condition  precedent  to  the 
right  to  exercise  the  option  to  rescind.  She  may  exercise  it  at  any 
time  she  desires.  Certainly,  the  punctual  payment  of  the  installment  is 
made  a  condition  precedent  to  the  conveyance  ot  the  property,  and 
nothing  more.  We  cannot  import  into  tbe  contract  new  or  other  terms 
for  tbe  parties.  To  hold  otherwise,  would  be  in  fact  to  declare  that  the 
money  paid  was  forfeited  to  the  estate.  Indeed,  tbe  very  failure  to  pay 
tbe  install lA^ent  due  on  August  4,  1867,  may  be  regarded  as  a  desire  to 
rescind  the  contract  if  there  were  nothing  else  in  the  case. 

This  brings  us  to  the  vital  question  in  tbe  case.  Was  tbe  contract 
rescinded  in  time?  By  the  terms  of  tbe  contract,  Mrs.  Wilder  had  the 
option  to  cancel  it,  it  she  so  desired,  at  any  time  previous  to  August  4, 
18t)8,  and  Hamilton  contracted  to  refund  tbe  money  paid.  Tbe  testi- 
mony shows  that,  in  October,  1867,  the  bill  lor  the  money  paid  to- 
Hamilton  by  Mrs.  Wilder  was  presented  to  tbe  plaintifi  in  error.  This 
seems  to  us,  irrespective  ot  the  question  raised  about  its  regularity,  a 
sufficient  expression  of  a  desire  to  rescind,  and  was  in  time.  The  fact 
that  the  desire  was  expressed  is  material;  how  it  was  expressed  is 
immaterial.  Having  done  so,  Mrs.  Wilder  could  not  afterward  insist 
on  the  payment  of  the  money  and  an  enforcement  of  the  contract  ta 
convey.  But  it  is  urged  that  Mrs.  Wilder's  husband  did  not  join  in  the 
expression  of  that  desire.  This  objection  goes  upon  the  ground  that  he 
had  an  interest  in  tbe  land  as  tenant  by  the  courtesy,  which  was  the 
subject  of  the  contract.  But  we  think  not.  When  the  desire  wasex* 
pressed  by  Mrs.  Wilder,  that  was  a  literal  compliance  with  tbe  contract, 
and  the  money  paid  was  her  own.  If  Mr.  Wilder  had  a  legal  estate,  of 
course  he  could  not  divest  himself  ot  it  by  his  answer  setting  up  no- 
claim  to  it,  as  appears  in  the  case.  McAtlerty  v.  Conover,  7  Ohio  St. 
99;  Clark  v.  Clark,  20  Ohio  St.  128. 

Whether  the  assertion  of  a  mere  equity  may  be  estopped  by  a  record^ 
it  is  unnecessary  now  to  decide.  For  Wilder  never  bad  even  an  equity 
in  this  contract.  The  estate  depended  upon  the  failure  of  Mrs.  Wilder 
to  exercise  a  personal  option.  It  she  exercised  that  option,  which  we 
think  she  did,  it  deleated  the  possible  estate  altogether,  and  Hamilton  or 
his  representatives  cannot  be  heard  to  object  that  it  was  the  oprtion  ot 
a  married  woman;  for  that  was  the  thing  for  which  Hamilton  contracted 
and  none  other. 

On  the  whole  case,  we  think  that  tbe  verdict  should  stand,  and  the 
judgment  must  be  affirmed. 
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[General  Term,  January,  1873.] 

T.  J.  Carmack  v.  W.  J.  M.  Gordon. 

1.  Where  the  only  error  assigned  is,  that  the  verdict  of  a  jury  was  against  the  evi- 

dence, the  law,  and  the  charge  of  the  court,  and  the  court  below  overruled  a 
motion  for  a  new  trial  based  on  such  grounds,  the  evidence  must  have  been 
clearly  with  the  party  seeking  to  reverse  the  judgment 

2.  Ordinarily,  where  personal  property  is  sold  and  the  possession  delivered  to  the 

purchaser  upon  condition  that  it  is  to  remain  the  seller's  until  paid  for,  a  pur- 
chaser from  such  conditional  buyer,  lor  full  vslue,  in  good  faith,  and  without 
notice  of  the  original  vendor's  rights,  acquires  no  title  as  against  the  latter, 
unless  such  original  vendor  has  done  some  act  to  induce  such  innocent  third 
person  to  purchase  other  than  delivering  possession  of  the  property  condition- 
ally sold  to  the  conditional  purchaser.  The  latter  has  no  better  right  to  sell 
and  pass  title  than  a  mere  bailee. 

B.  C.  True,  for  plaintiff  in  error. 
Matthews  &  Ramsey,  lor  delendant  in  error. 

Yaple,  J. 

This  is  a  proceeding  in  error  instituted  here  to  reverse  a  judgment 
in  replevin,  rendered  at  special  term,  in  favor  of  Gordon  and  against 
Carmack. 

Gordon  brought  an  action  of  replevin  against  Carmack  to  recover 
the  stock  of  a  drug  store,  of  which  he  claimed  to  be  the  owner  and 
entitled  to  the  possession,  and  which  he  averred  Carmack  wronglully 
detained  from  him,  to  his  damage,  etc. 

The  issue  was  a  general  denial,  which  was  tried  to  a  jury,  and 
resulted  in  a  verdict  and  judgment  lor  the  plaintiff,  Gordon.  A  motion 
was  made  tor  a  new  trial,  on  the  grounds  that  the  verdict  was  against 
the  evidence,  the  law,  and  the  charge  of  the  court.  The  motion  was 
overruled,  and  judgment  rendered  upon  the  verdict.  A  bill  of  excep- 
tions, embodying  all  the  evidence  and  the  charge  ot  the  court,  was  taken 
by  Carmack.  The  plaintiS  in  error  admits  the  correctness  of  the  court's 
charge,  but  insists  that  the  verdict  was  contrary  to  its  requirements. 
We  have  carefully  read  all  the  testimony,  and  cannot  say  that  the  ver- 
dict was  not  fairly  warranted  by  the  evidence  and  the  law  as  given  by 
the  court. 

In  April,  1870,  Gordon,  according  to  the  evidence,  sold  the  goods» 
conditionally^  to  >Vhite  and  Harmon,  who  received  possession  of  them, 
part  paid  ot  their  price,  and  agreed  to  pay  the  residue  in  ten  days— they 
to  belong  to  Gordon  until  paid  lor;  and  the  purchasers  removed  them 
to  a  store  which  they  had  provided.  There  was  evidence,  however, 
tending  to  show  that  they  were  not  to  sell  any  goods  until  they  paid 
Gordon. 

White  and  Harmon  sold  the  goods  to  Carmack,  but  the  evidence 
tended  to  prove  that,  during  his  negotiations  for  the  purchase,  and  also 
before  he  paid  White  and  Harmon  for  any  part  of  them,  he  was  fully 
advised  ot  Gordon's  rights  in,  and  claims  upon  them. 

From  the  nature  of  these  goods,  and  the  tact  that  the  world  would 
think  them  intrusted  to  their  possessor  ior  sale  in  the  usual  course  of 
trade,  it  might  properly  be  that  ordinary  purchasers  from  their  possessor 
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could  estop  the  principal  from  denying  the  seller's  agency  for  him.  such 
estoppel  could  hardly  be  claimed  to  exist  in  favor  of  one  who  might 
buy  the  entire  stock  of  the  person  in  actual  possession  for  the  purpose 
of  carrying  on  business.  There  was  also  evidence  that  the  time  ol  pay- 
ment was  extended  by  Gordon,  and  the  sale  made  absolute. 

The  law  upon  the  subject  of  conditional  sales  ot  personal  properly, 
where  the  purchaser  rs  given  the  possession,  is  becoming  pretty  well 
settled. 

One  ot  the  leading  cases  on  the  subject  is  Ballard  v.  Burgett,  40 
N.  Y.  314.  There  it  was  held,  two  judges  dissenting,  that  where  the 
plaint! It  sold  and  delivered  to  the  purchaser  a  yoke  ol  oxen,  and  it  was 
agreed  that  they  were  to  remain  the  property  of  the  seller  until  paid  for, 
and  such  purchaser  afterward,  before  he  bad  paid  for  them,  sold  the 
oxen  to  the  defendant,  who  paid  a  lull  price  for  them  and  bought  in 
good  faith,  without  notice  of  the  plaintiff's  rights,  such  last  purchaser 
acquired  no  title  as  against  the  plaintifl.  The  plaintiff  did  nothing  to 
mislead  the  detendant,  except  to  deliver  the  oxen  to  his  conditional 
vendee.  The  court  h^ld  that  that  alone  should  no  more  estop  than  the 
delivery  of  goods  to  a  bailee,  who,  by  virtue  of  his  possession  merely, 
cannot  sell  the  bailed  property  and  confer  title  upon  the  purchaser; 
that,  in  no  case,  except  as  to  commercial  paper,  can  the  bona  fide  pur- 
chaser of  personal  property  acquire  a  better  title  than  that  of  his  vendor. 
See  also  Story  Sales.  Sees.  313,  400,  457.  a\  Hilliard  Sales  34,  47,  48. 
157,  Sees.  2,  3.4;  Long  Sales  lt)4;  Williams  Pers.  Prop.  498,  76; 
Smith  Mer.  Law  594;  Morris  Replevin  82;  Roland  v.  Gundy,  5  Ohio 
202;  Bradeen  v.  Brooks,  9  Shep.  463;  Morrill  v.  MouUon,  40  Vt.  242; 
Case  V.  Jennings,  17  Tex.  t)6l;  Fa^cett  v.  Osborn,  31  111.  411;  Little 
V.  Page,  44  M.  412;  Allen  v.  Delano,  55  Me.  113;  Whitney  v.  Eaton,  81 
Mass.  (15  Gray)  225;  Hirschorn  v.  Canney,  98  Mass.  149;  Putnam  v. 
Lamphier.  3t)  Cal.  151;  Benj.  Sales,  287,  238;  Herring  v.  Hoppock,  16 
N.  Y.  409;  Hutchings  v.  Munger,  41  N.  Y.  155;  Hasbrouck  v. 
Lounsbury,  26  N.  Y.  598;  Sargent  v.  Metcalf,  71  Mass.  (5  Gray)  306; 
West  v.  Bolton,  4  Vt.  558;  Bunson  v.  Dougherty,  30  Tenn.  (11  Humph.) 
50;  Ballew  v.  Sudduth,  10  Ired.  176. 

As  to  what  will  estop  such  conditional  seller  from  setting  up  his 
title  against  a  purchaser  from  his  conditional  vendee,  the  decisions  in 
Ohio  upon  estoppels  in  pais  will  readily  occur  to  the  profession. 

In  this  case  there  was  no  element  of  estoppel;  yet.  in  view  ot  its 
nature,  the  goods  being  such  as  are  employed  in  the  retail  drug  trade, 
the  court  charged  the  jury  that  White  and  Harmon's  sale  to  Carmack 
passed  the  property  in  the  goods  to  him,  unless  he  was  not  an  innocent 
purchaser,  in  good  faith,  for  value,  and  every  charge  asked  by  Carmack's 
counsel  was  given.  The  law  was  charged  most  favorably  for  the  defend- 
ant, but,  according  to  such  a  rule  of  law  as  the  court  announced,  the 
evidence  iairly  warranted  the  jury  in  finding  as  they  did. 

The  judgment  is  affirmed,  without  penalty. 
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STATE  CANALS— INJUNCTION.  2  o  s  c^ 

[General  Term,  April,  1873.] 

Andrew  Erkenbrechbr  v.  Cincinnati  (City)  et  al. 

1.  The  canals  of  this  state  were  authorized  and  constructed  for  the  purposes  of  na-r- 

igation,  not  to  afford  private  persons  water  power.  The  latter  may  be  done 
where  the  former  is  not  materially  afiected,  but  subject  to  the  right  of  the  state 
to  withdraw  the  same  at  any  time  it  may  choose.  And  the  state  may  abandon 
or  relinquish  its  canals,  or  any  part  thereof,  whenever,  in  the  exercise  of  its  un- 
controllable discretion,  it  may  deem  it  best  for  the  public  interest  to  do  so. 

2.  If  the  canal  commissioners  or  board  of  public  works,  having  authority  without 

special  legislation  so  to  do,  have  authorized  the  construction  of  a  navigable 
waterway,  connected  with  and  supplied  by  the  canal,  but  which,  when  con- 
structed, forms  no  part  of  the  canal,  for  the  purpose  of  obtaining  water  rents 
for  the  benefit  of  the  canal  fund,  such  board,  without  special  legislation,  may 
abandon  and  relinquish  the  same,  or  any  part  thereof,  without  the  consent  of 
persons  whose  property  rights  may  be  injured  in  value  by  the  non-continuance 
of  the  same ;  and  all  public  improvements  theretofore  forbidden,  for  the  sole 
reason  that  they  would  destroy  or  injuriously  affect  navigation  in  such  water- 
way, are  no  longer  forbidden  after  navigation  has  been  rendered  impossible  by 
the  acts  of  such  state  authorities,  and  no  injunction  will  be  granted  to  restrain 
them. 

McGuffey,  Morrill  &  Strunk,  and  C.  D.  Cofl5n,  for  plaintiff. 
Matthews  &  Ramsey,  for  delendants. 

Yaplb,  J. 

This  case  comes  belore  us,  to  be  tried  upon  the  facts  and  the  law» 
by  reservation  from  special  term. 

The  plaintiff  is  the  owner  of  a  lot  of  ground  in  the  city  of  Cincin- 
nati, being  east  of  Broadway,  on  the  northeast  corner  oi  Eighth  and 
Broadway  streets,  upon  which  he  has  erected  and  carries  on  a  large 
manutacturig  establishment,  operated  in  part  by  water  Rowing  through 
his  lot  from  the  Miami  and  Erie  Canal,  from  which  it  is  drawn  at  Canal 
street,  midway  between  Sycamore  and  Broadway  streets;  thence  running 
south,  twenty  leet  wide,  to  the  south  side  of  Court  street;  thence  south* 
forty  leet  wide,  across  Ninth  street,  to  within  torty-foui  feet  ot  Eighth 
street;  thence  east  (crossing  Broadway  and  running  through  and  beyond 
plaintiff's  lot  until  it  again  empties  into  the  canal),  six  feet  wide,  this 
last  part  being  arched  over.  The  wide  part  is  called  *'Lockport  Basin;*' 
and,  from  the  canal  at  Canal  street  to  the  south  end  of  the  basin,  navi- 
gation by  canal  boats  in  the  past,  and  with  some  impediments  and 
interruptions  in  later  years,  was  practicable  and  common.  The  use  of 
the  water  flowing  through  his  lot,  the  plaintiff  rents  from  and  pays  rent 
to  the  state,  under  a  contract  made  with  the  state  canal  commissioners, 
now  board  ot  public  works.  And  it  the  water-way  from  the  canal  to 
the  south  end  ot  the  basin  shall  continue  to  be  open  and  unobstructed 
for  such  navigation,  as  originally  constructed  and  used,  it  will  be  of 
great  convenience  and  benefit  to  the  plaintifl,  his  property  and  the  busi- 
ness carried  on  there,  and  by  saving,  among  other  things,  drayage,  etc. 

The  defendant,  the  City  ol  Cincinnati,  has  taken  the  proper  steps 
to,  and  contemplates  building  a  bridge,  at  Ninth  street,  across  the  basin, 
and  also  to  lower  the  present  bridge  at  Court  street,  which,  if  done,  will 
render  navigation  from  the  canal  to  the  south  end  of  such  basin  impos- 
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sible;  and  it  also  intends,  at  such  Ninth  street  bridge,  to  leave  a  water- 
way for  the  water  flowing  irom  the  canal  through  the  plaintiff's  prem- 
ises, only  twelve  feet  wide  in  the  clear,  and  four  leet  depth  o\  water,  the 
center  of  such  channel  to  be  the  line  midway  between  Broadway  and 
Sycamore  streets.  The  other  defendants,  D.  K.  Bste  and  others,  own 
all  the  lots  abutting  on  both  sides  of  the  basin  its  entire  length,  and 
they  are  intending  and  preparing  to  fill  up  the  basin  so  as  to  leave  only 
a  channel  twelve  ieet  wide  and  four  ieet  depth  ot  water.  The  action  o\ 
these  defendants  and  the  city,  if  permitted  to  be  carried  out,  will  utterly 
destroy  every  part  ot  this  water-way  for  navigation;  but  will  not,  as  we 
find  upon  the  evidence,  diminish  the  aatual  supply  of  water  the  plaintift 
has  been  accustomed  to  receive  at  his  premises  for  the  uses  of  manu- 
facturing. 

The  plaintitl  seeks  to  enjoin  the  city  and  its  codefendants  trom 
carrying  out  the  changes  they  have  undertaken  to  effect. 

This  water-way  is  not,  and  never  was,  any  part  of  any  canal  con- 
structed and  owned  by  the  state.  It  originated  in  an  authorized  system 
of  procuring  property  and  water  rights  by  the  canal  commissioners,  ior 
the  use  of  the  canal  fund  of  the  state.  By  this  means,  where  the  effi- 
ciency of  canals  would  not  be  impaired  thereby,  water  could  be  with- 
drawn from  them  to  be  applied  to  milling,  manufacturing,  and  the  like 
uses,  for  which  the  state  could  derive  a  rental  for  the  benefit  of  the  canal 
fund. 

In  pursuance  ot  such  powers  and  for  such  objects,  on  January  4, 
1831,  the  Bank  of  the  United  States,  which  then  owned  the  same  and 
also  all  the  lands  now  abutting  on  the  basin  its  entire  length,  conveyed 
by  deed,  tor  a  mere  nominal  consideration  of  one  dollar,  to  the  state  of 
Ohio,  **for  the  use  of  the  canal  fund  of  the  state  ol  Ohio,'*  a  lot  east  of 
the  plaintitl 's  lot,  and  on  the  southeast  cornor  of  Eighth  and  Broadway. 

On  this  property  it  was  intended  that  the  water  from  the  canal 
should  be  used,  and  which  the  canal  commissioners  woula  sell  or  rent 
With  this  lot  of  ground  the  bank  also  conveyed  **the  right  or  privilege 
of  a  race  or  water-way  to  the  same"  (through  its  other  lands  above  men- 
tioned), **upon  the  following  conditions,  viz:  The  race  to  commence  oa 
the  south  side  of  the  canal,  north  of  Tenth"  (now  Court)  * 'street,  half- 
way between  Broadway  and.  Sycamore  streets,  and  to  run  southerly 
parallel  to  those  streets  to  within  fifty  feet  ot  Eighth  street,  and  from 
thence  easterly  parallel  to  Eighth  street,  at  the  distance  of  fifty  ieet 
therefrom,  to  the  corner  ot  the  lot  of  land  before  desciibed"  (southeast 
corner  Eighth  and  Broadway).  * 'The  said  race  to  be  excavated,  walled, 
and  bridged  in  a  suitable  manner,  at  the  expense  ot  the  state  of  Ohio, 
and  so  as  to  admit  the  free  passage  of  boats«  etc.,  from  the  canal,  along 
said  race  or  channel,  to  the  elbow  and  Eighth  street;  to  be  excavated 
and  walled  twenty  feet  wide,  to  the  south  side  of  Tenth  or  Court  street, 
and  irom  thence  to  be  excavated  and  walled  forty  leet  wide  to  within 
fifty  feet  of  Eighth  street  (one-half  of  the  excavation  of  that  space  to  be 
paid  by  the  bank)  and  from  thence  eastwardly  to  be  excavated  and 
walled  and  arched  over  six  feet  wide  in  the  clear  between  the  walls,  the 
whole  to  be  done  at  the  expense  of  the  state  of  Ohio.  This  grant  merely 
concedes  a  passage  or  way  for  water  to  pass  from  the  canal  to  the  lot  of 
land  conveyed  as  aforesaid  to  be  used  on  said  lot." 

It  is  evident  that  the  object  of  the  bank,  in  giving  this  lot  and 
water-right  to  the  state,  was  in  consideration  of  getting  in  return  a  navi- 
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^able  channel  through  the  residue  of  its  property  1      i 
conveyed,  looking  to  the  resulting  increased  value  c 
•erty  for  sale  or  use  as  fully  compensating  it  for  sue 

On  July  5,  1831,  alter  the  above-mentioned  coi 
€tate,  the  bank  conveyed  the  plaintiff's  lot  (northt     I 
and  Broadway)  in  fee  simple  to  Clark  Williams,  un< 
tiff  claims,  and  whose  title  he  holds  to  said  real  < 
purtenances.     In  this  deed  the  bank  made  this  reset 
and  reserving  a  water-way  or  race  of  twelve  feet  in  w 
side  of  said  lot  of  land  Irom  Broadway  to  said  lot  o     i 
state  of  Ohio,  so  as  to  admit  the  free  passage  of  w£ 
length  of  said  race  or  water-way;  but  over  whicl 
deed,  his  heirs  or  assigns,  will  have  the  right  ol  b 
able  way,  not  obstructing,  however,  in  any  shape,     i 
the  water." 

And  the  bank,  still  owning  all  the  lands  abutti 
stipulated  in  the  deed  as  follows: 

"It  is  further  understood,  and  stipulated  with  \    \ 
Hams,  his  heirs  and  assigns,  that  the  said  race  or  wat 
way  west  and  north,  is  to  remain  open  lor  boats,  <    : 
Broadway  west  half-way  to  Sycamore  street  to  be  /    i 
thence  north  to  Tenth"  (Court)  "street,  the   widtl 
upward,  and  from  thence  to  the  canal,  to  be  twentj 
tent  of  the  privilege  hereby  granted  being,  that  the  ss    i 
his  heirs  or  assigns,  may,  in  common  with  others^  pai 
water-way  from  the  canal  south  and  east  to  Broadwa; 

This  stipulation,  the  state  being  no  party  to  the 
makes  an  estern  extension  of  this  water-way  for  boat 
from  the  line  midway  between  Sycamore  and  Broad\  : 
Irom   the  bank  to  the  state  only  provides  for  a  six  ! 
south  end  ot  the  basin  to  be  constructed  by  the  state    I 

And  all  the  conveyances  from  Clark  Williams,  do 
that   to  plaintiff  of   his  lot.  contained  this   provision 
water-race  of  twelve  tcet  in  width  along  the  north  side  i 
from  Broadway  to  the  eastern  boundary,  so  as  to  adm  i 
ot  water  along  the  whole  length  of  the  race,  but  over 
his  heirs  and  assigns,  will  have  the  right  of  buildi  : 
way,  not  obstructing  the  free  passage  of  the  water,  w\ 
and  rights  to  the  same  belongijig^  as  secured  by  det 
No.  41,  page  153,  ot  the  Records  ot  Hamilton  county, 
of  the  bank  to  Clark  Williams.)     All  the  bank's  realt} , 
conveyed   to  the  state,  and  the  plaintitl's  lot  conve  i 
Clark  Williams,  was  comprised  in  out-lots  Nos.  9,  10, 
of  Cincinnati,  which,  on  September  3,  1832,  the  ban  I 
lots,  and  executed  and  had  recorded  a  plat  thereof,  as 
ute.    This  plat  indicated  the  canal  northeast  of  the  p 
of  Tenth,  or  Court  street,  to  the  race-way  running  tn 
point  fifty-six  feet  north  of  Eighth  str^t,  and  two  hii 
teen   feet   east   of  Broadway.     It   also   represented    i 
Eighth   streets   running  east  and  west,  and  Sycamc 
running  north  and  south;  also,  the  twenty  toot  race-w 
north  of  Court  to  the  south  side  of  Court  street,  then  i 
torty-four  teet  north  ol  Eighth  street,  as  sixty  feet  \i 
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way  thence  east  as  twelve  feet  wide.  On  the  east  and  west  sides  of  the 
basin,  and  running  from  Court  to  Eighth  streets,  two  streets  binding 
on  the  basin,  and  called  East  and  ^est  Cheapside,  were  laid  oil,  each 
about  twenty-eight  feet  wide.  The  plat  dedicates  the  streets  and  alleys 
indicated  upon  it  to  public  use,  and  concedes  them  to  the  city  of  Cincin- 
nati as  public  streets  and  alleys,  upon  condition  that  the  same  shall 
always  be  kept  in  good  repair  by  the  city,  and  that  no  bridge  or  ford 
shall  ever  be  made  across  either  of  said  basins.  The  large  basin  is  said 
to  be  central  between  Broadway  and  Sycamore  streets,  and  extends  from 
Court  street  to  within  torty-lour  feet  of  Eighth  street  the  width  ot  sixty 
feet. 

On  October  1.  1834,  an  additional  plat  was  made  and  recorded  by 
the  bank  and  other  parties,  which  is  more  extended  and  minute  than 
the  first  one,  making  East  and  West  Cheapside  about  thirty-five  feet  in 
width  each,  but  containing  no  other  matters  ol  importance  affecting  this 
case. 

It  will  be  observed  that  the  state  of  Ohio  was  no  party  to  any  of 
these  proceedings,  except  that  in  which  it  obtained  the  lot,  in  January, 
1831,  from  the  bank,  lor  the  purpose  of  securing  a  site  ior  the  use  of  the 
surplus  water  of  the  canal,  from  the  future  rents  of  which  a  revenue  for 
the  canal  fund  was  expected  to  be  derived.  Navigation  from  the  canal 
to  the  south  end  oi  the  basin  was  what  it  gave  to  the  bank  lor  the  ben- 
efit of  its  lands,  for  this  lot  and  the  privilege  of  flowing  water  to  the 
same.  It  is  clear  that  its  construction  was  a  cost  and  a  burden  to  the 
state;  for  its  own  uses,  a  race-way  not  navigable  for  canal-boats  would 
have  been  amply  sufficient.  The  canal  commissioners  (now  board  ol 
public  works)  consummated  the  entire  transaction  and  work  without 
the  special  action  oi  the  legislature.  When  done,  this  water-way  and 
basin  were  no  part  of  the  canal:  by  them  the  state  obtained  a  mere  inci- 
dent tor  the  benefit  of  the  canal  fund,  and  the  work  as  actually  con- 
structed in  a  navigable  form;  for  the  benefit  alone  of  the  bank's  other 
lands,  which  it  then  owned,  was  a  mere  consideration  for,  or  incident  to 
that  incident. 

It  next  appears  that,  on  and  prior  to  April  12,  1865,  this  subdivision 
to  the  city,  made  by  the  bank  in  1832,  had  become  a  crowded  theater  ot 
conflicting  business  interests,  and  these  basins  and  water-ways  were  much 
encroached  upon  and  interfered  with  by  the  occupants  of  the  adjoining 
property.  The  state,  to  maintain  it  in  its  original  condition,  was  driven 
to  the  necessity  of  bringing  suits  constantly  against  parties  encroaching 
upon  such  works;  so  that  it  is  easy  to  sec?  it  was  in  a  fair  way  to  lose 
more  in  bearing  the  expanses  of  litigation  than  all  the  rents  it  could 
derive  from  the  water  (its  only  object  in  retaining  it)  would  yield; 
while  a  mere  race- way,  ample  for  its  purposes,  but  not  admitting  of 
navigation,  would  probably  not  be  trespassed  upon.  On  the  last  named 
day,  one  Joseph  Richter,  the  owner  ot  a  lot  of  ground  east  ot  Ninth 
street,  and  binding  upon  the  west  side  of  East  Cheapside,  brought  suit 
in  this  court  against  the  lessees  of  the  canal  and  the  acting  member  of 
the  board  of  public  works,  to  restiain  by  injunction  the  maintenance 
by  them  oi  suits  against  him  for  encroaching  upon  said  water-way,  etc., 
which  he  averred  they  were  bringing  almost  daily;  and  also  stating  what 
he  claimed  as  his  rights,  in  equity,  in  the  premises.  To  this  action,  the 
late  George  Peabody,  who  owned  all  the  other  lands  formerly  belonging 
to  the  bank,  as  its  grantee,  was  made  a  party,  and  also  the  board  of  pub- 
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lie  works  of  the  state,  and  the  state  itselt,  as  the  rec 
by  its  attorney;  but  the  present  plaint iH   was  no  ] 
his  lot  represented  therein.     On  January  2,  1868, 
of  all  the  parties,  was  rendered  in  the  action.  It  sta 
came  also  the  state  of  Ohio,  by  her  attorney,  and  1     i 
public  works,  and  is  also  made  a  party,"  etc. 

Peabody's  title,  as  against  ail   the  parties,  wa     i 
firmed,  ''subject   to  the  easement  of  a  mill-race  oi 
center  thereof*  (<*.  ^.,  on  the  line  running   throu^ 
basin),  **from  Court  street  to  within  lorty-four  lect 
be  twelve  feet  wide  in  the  clear  between  the  walls,  o: 
to  be  four  feet  below  the  standard  water-level,  ior 
the  water  from  the  canal  oi  twelve  ieet  by  lour  feet 
or  turns  Of  the  same  capacity  at  the  south  end,  a    I 
connecting  with  the  two  mill-races  crossing  Chea-    i 
points,*'  etc.,  etc.     **The  said  George  Peabody  to     i 
across  said  lot  sixty  feet,  forty-five  Ieet  wide,*'  etc. 
of  Court  street  may  be  cut  down  to  any   grade  abo    i 
which  will  not  interfere  with  access  to  clean  out  >th 
both  sides,  which  the  proper  authorities  may  think  { 
hereby  authorized  to  so  change  the  grade,**  etc.;  a    : 
the  right  tu  deepen  the  race  to  more  than  lour  feet  if 
essary  to  do  so.  at  its  expense. 

The  state,  in  183(5,  leased  all,  or  nearly  all,  its  w   I 
the  canal  north  of  Court  street  and  the  Ohio  river, 
upon  certain  terms  and  at  certain  rates  of  rent  resei 
is  now  used  by  a  large  number  of  lessees,  who  have 
Williams.     The  terms  of  his  lease,  which  are  incorpo  i 
leases  from  him  down  to  the  present  holders,  are  sul 
as  those  prescribed  by  the  subsequent  statute  ol  Mai 
L.  87]  (1  S.  &  C.  206,  Sec.  23)  [see  Sec.  218-89,  I  ; 
they  ^'contain  a  reservation  and  condition  that  the  stal  : 
agents,  may   at  any   time  resume  the   privilege  or   ri  i 
water,  or  any  portion  thereof,  whenever  it  may  be  de  : 
the  purposes  of   navigation,  or  whenever  its  use  sh 
manner  to  interfere  with,  and  injuriously  afiect  t]pe 
**and  whenever  the  privilege  shall  be  resumed  in  w  i 
rent  reserved,  or  such   portion  thereol  as  shall  be  d< 
the  lease,  etc.,  shall  be  remitted,  cease,**  etc. 

Upon  these  facts  the  plaintiff  claims:  1.  That  1  \ 
conveyance  ol  the  bank  to  Clark  Williams  of  this,  ! 
1881,  the  full  water  rights  and  privileges,  including  t  : 
tion  mentioned  in  that  deed,  and  in  the  deed  of  Janus 
bank  to  the  state,  became  appurtenances  to  his  lot,  a 
with  the  lot  and  as  parts  of  it  to  him,  especially  as  ag;i 
Its  then  remaining  lands,  and  as  against  all  subsequent  j 
through  the  bank,  and  as  against  **third  persons,  oi 
seek  to  destro}'  or  injure  such  appurtenances.** 

2.  That  the  bank,  by  its  plats  of  September  3,  18 
18-^4,  dedicated  all  these  water-rights  to  the  public 
that  the  latter  accepted  and  is  bound  by  such  dedic 
the  prohibition  against  constructing  a  bridge  or  ford  ai 
it  is  seeking  to  do  by  the  erection  of  a  bridge  on  Nintli 
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to  the  rules  of  law  as  settled  in  Le  Clercq  v.  Gallipolis,  7  Ohio  (pt.  1) 
217.  That  is,  ''Where  land  is  dedicated  to  the  use  of  the  inhabitants 
of  a  town,  one  or  more,  especially  one  whose  property  is  atlected  in 
value,  may  enlorce  the  execution  of  the  trust;  that  those  entitled  to  the 
use  acquire  a  vested  estate  or  interest,  the  enjoyment  of  which  may  be 
obtained  in  chancery ;  and  any  interference  with  an  existing  enjoyment, 
or  the  appropriation  of  the  ground  to  a  diflerent  use,  may  he  prevented 
and  restrained  by  injunction.*' 

He  claims  that  both  by  grant  and  dedication,  he  has  the  right,  as 
against  the  city  and  its  codefendants,  to  navigate  this  water-way  and 
basin,  in  common  with  the  public,  and  a  private  right  on  account  of  the 
special  beneht  and  value  the  same  confers  upon  his  particular  lot ,  that 
the  defendants  are  seeking  to  deprive  him  ol  this  public  right,  and  also 
ot  his  private  property  rights,  and  to  inflict  upon  him  an  actual  sub- 
stantial injury. 

4.  He  says  that  having  been  no  party  to  the  Peabody  suit  in  this 
court,  the  judgment  rendered  therein  in  no  manner  affects  his  rights. 

The  defendants  claim:  1.  That  this  water-way  is  artificial  in  its 
nature,  and  but  temporary  and  precarious,  as  the  state  could  at  any  time 
resume  the  water,  and  leave  the  channel  and  basin  dry  and  abandoned; 
that  the  canal  commissioners,  or  board  of  public  works,  never  had  any 
power  by  any  means,  contract  or  otherwise,  to  create  this  water-way 
and  basin  as  a  permanent  thing;  and  that  the  rights  thereto  and  therein, 
which  the  plaintiff  claims,  could  not  become  part  of  his  realty  so  as  to 
pass  by  deed  and  run  with  the  land,  but  rights  in  respect  to  the  same 
can  only  exist  by  mere  personal  contract  or  covenant  between  grantor  and 
grantee;  and  it  is  also  claimed  that  the  plaintifi  has  no  easetnent  which 
the  law  can  recognize. 

2.  That  the  same  reason  applies  to  any  claimed  dedication,  as  its 
nature  is  not  such  as  tu  allow  of   an  estate  being  created  in  it. 

3.  That  the  whole  was  authorized  and  constructed  under  the 
authority  of  the  canal  commissioners,  or  board  of  public  works,  alone, 
without  the  aid  or  special  authority  of  the  legislature;  and  that  they 
alone,  without  legislation,  may  surrender  or  abandon  the  whole,  or,  lor 
a  stronger  reason,  any  less  part  ot  it  whenever  they  might  choose  to  do 
so;  that  no  parties  gould  acquire  any  such  vested  right  as  to  prevent 
them,  for  all  rights  were  acquired  with  the  legal  condition  attached, 
that  such  abandonment  or  surrender,  in  whole  or  in  part,  might  be  ex- 
ercised at  any  time. 

4.  That  in  the  Peabody  suit  the  state  did  surrender  and  abandon 
this  work  entirely  for  the  purposes  of  navigation,  retaining  only  a  pas- 
sage-way for  water  to  flow  from  the  canal  to  the  lot  it  bought  in  January, 
1831,  from  the  bank;  and  that  all  restrictions  against  the  bridging  or 
filling  the  basin  depend  upon  the  continued  right  of  navigation,  and 
when  the  state  takes  that  away,  all  such  restrictions  fall  with  that  upon 
which  alone  they  were  founded;  that  the  state  could  do  this  without 
the  plaintiff's,  the  city's,  or  anybody  else's  consent,  as  it  depended  upon 
its  own  will  and  pleasure,  in  the  exercise  of  a  sound  discretion,  which 
discretion  can  be  controlled  by  no  other  authority. 

5.  And  that  the  plaintiff's  supply  of  water  will  not  be  lessened  by 
the  change;  and  even  it  it  would  be,  or  taken  away  altogether  by  the 
act  ot  the  state,  plaintiff  is  powerless  to  prevent  it,  his  remedy  being 
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provided  in  the  lease  thereot  trom  the  state,  viz:  s    i 
ment,  or  an  entire  cessation  ot  payment  of  rent. 

We  think  there  can  be  no  doubt  of  the  lact  tl  i 
basin  constitute  no  part  ot  the  canal ,  that  the  stat<  | 
right  and  has  flowed  it  through  these  premises  me  : 
the  benefit  of  the  canal  fund,  and  that  the  capacity  ; 
of  navigation  was  for  no  purposes  of  the  state,  but  i 
and  convenience  of  the  property  owners,  thus  m  I 
mere  incident  of  an  incident.  Originally  this  ri  I 
great  value  to  the  property  owners  in  the  vicinity;  I 
ferred  railroads  were  almost  unknown;  the  revo  i 
transacting  the  business  atlairs  and  of  conducting 
coimtry,  which  has  been  wrought  in  later  times,  i 
ot ;  nor  was  the  growth  and  changed  condition  (  : 
the  city  foreseen  or  realized. 

The  arrangement  could  not,  in  legal  con  temp  i 
It  could  exist  only  at  the  sufferance  of  the  state 
Court  has  recently  held,  is  the  case  with  our  c  i 
Hubbard  v.  Toledo,  21  Ohio  St.  379,  398,  the  fa  I 
right  of  the  state,  at  any  time,  to  resume  the  \  i 
which  have  been  leased,  is  reserved  to  it,  and  it 
the  abandonment  ol   the  canal  by  the  state  had    I 
their  privileges  as  would  a  resumption  of  the  gn  i 
consequences  of  resumption    and  of   abandonmei  ; 
incredible  that  a  liability  should  arise,  by  implic 
which,  by  express  negation,  cannot  Irom  the  form< 
wise,  the  state  would   be  compelled    to  maintaii 
sacrifice,  for  the  benefit  of  the  lessees  of  surplus 
be.     The   creation  of   water-power  did    not  enter 
their   construction.     It    was   adventitious,  incide  i 
necessarily  precarious;    and   those   obtaining   gra : 
supposed  tc  have  taken  them,  subject  to  the  fluctua  : 
changes  of  time.*' 

It  is  obvious  that  the  right  to  abandon  or  rel 
whole  or  in  part,  rests  with  the  state  alone,  subject 
own  sound  discretion,  which  cannot  be  controlled  I 
ity.  It  need  not,  therefore,  resort  to  any  court  li 
though  that  method  furnishes  conclusive  evidence  <  i 
of  the  right  to  abandon  or  relinquish;  but  the  fact  : 
other  proper  way.  Further,  if  the  state  may,  at : 
or  relinquish  the  entire  canal,  it  may,  ior  a  strong 
any  portion  of  its  rights.  This  water-way  was  ]i 
structed  under  the  authority  ot  the  canal  commis; 
public  works,  alone,  without  the  special  authoritj 
and  it  follows  that  the  same  authority  is  compel 
relinquish  it  in  whole  or  in  part.  This  is  decided  i 
Ohio  St.  309,  in  the  case  of  an  unauthorized  loan  ol 
but  as  loans  could  only  be  authorized  by  the  legi 
while  stating  and  recognizing  the  general  rule,  that: 
lature  was  necessary  in  that  case  to  effect  the  autho 
tion  of  the  loan. 

Here,  the  record  of  the  Peabody  case  expressly 
appeared,  by  its  attorney  and  by  its  board  of  public  \i 
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to  the  decree  rendered  therein.  The  statute  [50  O.  L.  267]  (1  S,  &  C. 
88,  Sec.  4)  [see  Sec.  202  Rev.  Stat.]  requires  the  attorney  general  of  the 
state  to  appear  for  the  state,  when  required  by  the  governor  or  general 
assembly,  in  any  court  or  tribunal  in  any  case  in  which  the  state  may 
be  a  party  or  directly  interested.  In  the  case  of  Callen  v.  Ellison,  15 
Ohio  St.  446,  our  Supreme  Court  decide  that  where  the  record  ot  a 
judgment  rendered  in  this  state  finds  that  a  party  appeared  by  attorney, 
such  finding  is  conclusive  and  cannot  be  disproved  in  any  collateral  pro- 
ceeding. Chief  Justice  Robertson,  in  Roberts  v.  Caldwell,  35  Ky.  (5 
Dana)  512,  says:  '*But  as  the  record  recites  that  the  parties  appeared 
by  their  counsel,  that  lact,  thus  certified,  must  be  accredited." 

As  to  the  credit  given  to  a  judgment  in  one  state  which  has  been 
rendered  in  another,  that,  under  the  federal  constitution,  is  to  be  regu- 
lated by  congress.  As  to  such  judgments,  Shelton  v.'  Tiffin,  47  U.  S.  l& 
How.)  163,  186,  holds  that  the  recital  of  appearance  by  attorney  may 
be  disproved,  though  strong  ^rt'^^a  /aa>  evidence;  but  a  finding  that  a 
party  appeared  in  person,  cannot  be  contradicted  in  a  collateral  proceed- 
ing founded  upon  such  judgments. 

In  this  case  it  is  expressly  fo.ind  that  the  state  did  appear  by  the 
board  ot  public  works. 

The  decree  in  the  Peabody  case,  when  carried  out,  plainly  renders 
navigation  through  any  part  of  this  water-way  impossible;  nor  has  it 
been  attempted  since,  nor  can  the  state  be  compelled  to  make  or  keep  it 
navigable;  and  as  the  prohibition  against  bridging,  etc.,  the  basin  by 
the  city,  contained  in  the  dedication,  and  the  necessity  ior  the  basin 
itself,  wa  s  obviously  founded  upon  the  idea  of  preserving  navigation, 
ii  entirely  lalls  when  the  poifsibility  of  navigation  is  ended  by  the  state 
abandoning  such  right,  which,  evidently,  was  never  an  object  or  a  ben- 
efit to  it.  but  a  mere  burden  taken  upon  itself  for  the  lot-owners.  The 
adjoining  lot  owners'  title  carries  them  to  the  center  of  the  basin,  subject 
to  such  easement  as  may  exist. 

This  view  of  the  case  requires  us  to  render  a  judgment  for  the 
defendants. 

We  need  not.  therefore,  determine  whether  the  city,  notwithstand- 
ing the  prohibition  in  the  dedication  against  bridging,  may  not  do  so 
by  paying  damages  to  all  persons  for  all  injuries  caused  thereby,  and 
whether  the  latter  must  not  make  claims,  or  waive  such  damage,  under 
the  municipal  code,  Sees.  563,  564,  575.  [See  Sees.  2304,  2315.  2326,  Rev. 
Stat.]  If  these  provisions  apply  to  cases  of  this  character,  it  is  obvious 
such  improvements  cannot  be  restrained  by  injunction.  This  would 
apply  only  to  the  city,  not  the  other  defendants.  Neither  is  it  necessary 
for  us  to  determine  any  ol  the  other  questions  so  ably  and  learnedly 
discussed  by  counsel. 

Let  judgment  be  entered  for  the  defendants. 

Attorneys  for  plaintifi  argued: 

The  right  to  the  water-way  and  basin,  and  of  navigation,  is  an 
appurtenance  belonging  to  plaintiff's  lot — an  easement,  or  a  privilege, 
interference  with  which  will  be  restrained  by  injunction,  even  if  the 
right  only  be  affected.  Maure  v.  Stephens.  15  Sim.  377;  Talk  v. 
Moxhay,  11  Beav.  571;  S.  C.  2  Phillips  774;  1  Hall  &  Tw.  105; 
Patching  v.  Dobbins,  Kay  1;  Coles  v.  Sims,  5  De  G..  M.  &  G.  1;  1 
Kay  56;  Peggote  v.  Stratton,  De  G.,  F.  &  J.  33;  Whitney  v.  Railway 
Co.,  77  Mass.  (11  Gray)  359,  366;  Parker  v.  Nightingale,  88  Mass.  (6 
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Allen)  341;  21  Law  Rep.  (.Boston),  t)58;  Tootle  i 
247;  Himrod  Furnace  Co.  v.  Railroad  Co.,  22  Oh: 
Attorneys  for  defendants  argued: 
The  covenants   in   the  deed  of   the  bank   to 
those  contained  in  the  deeds  from  the  latter  to 
covenants  running  with  the  land,  nor  an  easemen 
worth.  9  Ohio  St.  340.  347;  Goddard  Law  of  Eas. 
10  Con.  B.  164;,  Weekly  v.  Wildman,   1  Rayra. 
Midland  R.  Co..   Raym.   Ld.   3,  Ch.  App.  Cas.  3( 
Hurl.  &  Colt.  121 ;  Southworth  v.  Le  Fleming,  19 
Morensey   v.  Ismay,  3  Hurl.  &  Colt.  48t);  Stockpc 
V.  Potter,    3   Hurl.    &   Colt.    326;  Bro.    Abr.  **G 
Curtis.  36  Mass.  (19  Pick.)  459;  Morse  v.  Aldrich 
31,  38,  (marg.)  110,  118,   Am.  ed.   Spencer's  case 
12  Con.  B.   91  (Eng.  C.    L.    104);  Perley   v.    Lai 
Washbufne  Eas.  8,  Sec.   11,  p.  9;  lb.  135.  136,  14: 
rich  V.   Burbank.  12  Allen    459;  Ang.   Wat.  Coui 
1849;  Grasselli  v.  Lowden,  13  Re.  198  (2  Disn.  33 
2M>1.  &  K.    517;  Mullen   v.    Strieker.    19   Ohio 
Boardman,  82  Mass.  (16  Gray)  559;   Mayor  v.  Chi 
^71;  Wood  V.  Ward.  3  Exch.  748;  Arkwrijjht  v.  C 
203;  Greatrex  v.  Hayward.  8  Exch.  291;  Gavel  v 
(N.  S.)  732;  Laing  v.  Whalley,  2  Hurl.  &  Nor.  41 
V.   Birmingham   Canal  Nav.  Co.,  3  House  of  L. 
Canal  Nav.  Co.  L.  R..  1  Eng.   &  I.  Ap.  254;  Tod 
Ohio  St.  514,  524;  Hatch  v.  Railroad  Co.,  18  Ohio 
Ry.  Co.  v.  Ruggles,  7  Ohio  St.  1;  Corwine  v.  Cov 
Street   Ry.  Co.  v.  Cumminsville.  14  Ohio  St.   523 
^8  Mass.  (4  Cush.)  332. 


COMMISSION  M£RCHANTS~-D£] 

[General  Term,  April,  1873.] 

*  Charles  Gay  v.  Thomas  W.  Fai 

Where  a  commission  merchant  receives  from  his  principal  ] 
mission,  and  where  there  is  no  evidence  showing  eithe 
of  the  principal  that  such  commission  merchant,  in 
business,  mingles  the  proceeds  of  all  sales  on  comniiss 
and  deposits  all  such  funds  in  his  own  name,  and  uses  1 
merely  giving  credit  on  his  books  to  his  principal,  o 
.  rented  to  such  custom :    Held^  that  the  failure  ot  such 
principal  on  demand  the  proceeds  of  ^he  sale  of  such  g 
which  was  created  by  a  defalcation,  while  acting  in  a 
that  such  debt  is  withdrawn  from  the  operation  of  a  d 
undei  the  act  of  1867,  and  is  embraced  within  the  exce) 
33  of  said  act. 

*  Cited  but  not  followed,  for  its  interpretation  of  the  I 
that  failure  of  a  commission  merchant  to  pay  his  principal  c 
of  a  sale  of  the  principftl's  goods,  constitutes  a  debt  whicl 
cation  while  acting  in  a  fiduciary  capacity,  and  conies  witl 
tained  in  Sec.  33  of  said  act.  Hennequin  v.  Clews,  111  U. 
V.  Snodgrass,  8  Dec.  Re.  493,  which  follows  later  decisions 
to  the  interpretation  of  the  phrase  *'  acting  in  any  fiducial 
"We  do  now,  as  the  court  did  then,  follow  the  interpre 
courts,  and,  if  in  form  we  differ  from  the  ruling  in  Gay  v.  1 
follow  it*» 
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This  case  comes  into  this  court  upon  a  reservation  of  the  questions 
of  law  and  tact  arising  upon  the  record  and  proofs. 

Lincoln,  Smith  &  Stephens,  lor  plaintiff. 

Judge  Cof&n,  for  defendant. 

O'Connor,  J. 

The  petition  alleges  that  in  November,  1868,  the  plaintift  con- 
signed to  the  defendant,  to  be  sold  on  commission,  a  quantity  of  lumber; 
that  the  defendant  sold  the  same  and  received  the  proceeds  thereof ;  that 
the  net  proceeds,  alter  deducting  expenses,  freight,  and  commissions, 
were  $73t).34;  that  the  defendant  received  the  said  proceeds  in  a  fidu- 
ciary capacity,  and  has  never  accounted  for  the  same  nor  paid  them  over 
to  the  plaintiif.  And  the  plaintitl  asks  lor  judgment  for  $736.34,  and 
interest  from  December,  1868. 

The  defendant,  answering,  denies:  First.  That  the  plaiptiff  has 
any  interest  in  the  claim,  and  alleges  that  the  same  was  assigned  before 
the  commencement  of  the  action.  Second.  That  he  received  the  money 
sued  for  in  a  fiduciary  capacity.  Third.  The  defendant  alleges  that 
on  November  8,  1869,  the  district  court  of  the  United  States  for  the 
southern  district  of  Ohio  granted  this  defendant  a  discharge  in  bank- 
ruptcy, discharging  him  trom  the  debt  set  forth  in  the  plaintilf's  peti- 
tion, and  also  trom  all  other  debts;  and  the  defendant  says  that  the  aebt, 
to  recover  which  thi^  action  is  brought,  was  not  created  by  the  Irand 
or  by  the  embezzlement  of  this  defendant,  or  by  his  defalcation  as  a 
public  officer,  or  his  defalcation  while  acting  in  a  fiduciary  character. 
The  plaintiff  admits  the  discharge  in  bankruptcy,  but  claims  that  the 
debt  is  one  of  a  fiduciary  character,  and,  therefore,  expressly  excepted 
from  the  operation  of  the  discharge  in  bankruptcy. 

The  only  evidence  in  the  case  is  this  admission  of  the  discharge  in 
bankruptcy,  and  a  deposition  of  the  plaintiff,  in  which  he  denies  that 
he  has  assigned  his  claim,  and  in  which  he  testifies  to  the  facts  stated 
in  bis  petition. 

The  only  question,  therefore,  for  us  to  consider,  is  whether  the  facts 
stated  in  the  petition  constitute  a  fiduciary  relation  on  the  part  ot  the 
defendant  toward  the  plaintiff,  or,  in  other  words,  whether  the  receipt 
and  sale  ot  this  lumber  on  commission  by  the  defendant,  and  the  receipt 
of  the  proceeds  by  him,  and  his  neglect  or  refusal  to  pay  over  the  net 
proceeds  to  the  plaintiff,  constitute,  under  the  bankrupt  act,  a  "defalca- 
tion while  acting  in  any  fiduciary  character."  If  this  question  is 
answered  in  the  affirmative,  the  defendant  is  liable  for  the  debt,  not- 
withstanding his  discharge  in  bankruptcy;  otherwise,  not. 

Section  1  of  the  bankrupt  act  of  1841  provided,  that  "all  persons 
whatsoever,  residing  in  any  state,  territory,  or  district  of  the  United 
States,  owing  debts  which  shall  not  have  been  created  in  consequence 
of  a  defalcation  as  a  public  officer,  or  as  executor,  administrator,  guard- 
ian, or  trustee,  or  while  acting  in  any  other  fiduciary  capacity ^^^  shall, 
on  a  compliance  with  the  requisites  of  the  bankrupt  law,  be  entitled  to 
discharge  under  it.  Under  this  section,  the  Supreme  Court  of  the 
United  States,  in  Chapman  v.  Forsyth,  43  U.  S.  (2  How.)  202,  held  that 
a  commission  merchant  and  factor,  who  withholds  the  money  received 
for  property  sold  by  him,  and  which  property  was  sold  on  account  of  the 
owner,  and  the  money  received  on  the  owner's  account,  was  not  indebted 
in   a   fiduciary  capacity   within  the  meaning  of   the  act.     Because,  the 
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court  say,  *'The  cases  enumerated,  to-wit,  *the  de 
officer,'  'executor,'  'administrator,'  'guardian,' 
cases  of  implied^  but  special  trusts,  and  the  *othcl 
mentioned,  must  mean  the  same  class  ot  trusts* 
technical  trusts,  and  not  those  which  the  law  impl 
A  lactor  is  not,  therefore,  within  the  act." 

Section  83  ot  the  bankrupt  act  ot  1867,  on  a  sin 
contains  much  broader  language  than  the  act  of  18 
no  debt  created  by  the  fraud  or  embezzlement  of  tfa 
defalcation  as  a  public  officer,  or  while  acting  in  a% 
shall  be  discharged  under  this  act,  but  the  debt 
the  dividend  thereon  shall  be  a  payment  on  accoun 
language  seems  to  embrace  cases  oi  implied  as  well 
to  include  debts  incurred  in  any  fiduciary  relation  i 

Seymour,  In  re,  1  Bened.  348,  on  habeas  corj 
where  R. ,  a  merchant  in  New  York,  deposited  g 
chant  in  New  Orleads,  for  sale  on  commission,  ai 
made  no  returns,  that  the  debt  contracted  by  S.  ^ 
defalcation  while  acting  in  a  fiduciary  capacity,  an 
fore,  a  debt  which,  under  Sec.  33  of  the  act  of  ' 
released  by  his  discharge  in  bankruptcy.  The  cou 
depositing  of  the  property  with  Seymour  for  sak 
Rosswog,  established  a  fiduciary  relation  between 
Seymour  with  the  execution  of  a  trust  on  behalf  ot  R 
it  was  his  duty  either  to  return  the  property  to  Ro 
him  its  proceeds.  His  failure  to  do  so  was  a  del  a! 
acting  in  such  fiduciary  capacity,  and  such  defalcal 
to  Rosswog.  Such  debt  will,  therefore,  not  be  d 
charge  of  Seymour  in  bankruptcy,  and  consequen 
for  which,  in  a  civil  action  lounded  on  it,  Seymour 
held."  *  *  *  The  court  in  this  case  drew  th 
the  acts  oi  1841  and  18t>7,  and  says:  ''The  act  of 
its  benefits  all  persons  owing  debts  created  in  cons 
tion  as  a  public  officer,  or  as  executor,  adminis 
trustee,  or  while  acting  in  any  other  fiduciary  capa 
Court  held  in  Chapman  v.  Forsyth,  43  U.  S.  (2  li 
charge  under  the  act  ot  1841  did  not  release  the  bai 
debts,  and  that  no  debt  tell  within  the  descriptioii 
a  defalcation  *while  acting  in  any  other  fiduciar 
was  a  debt  created  by  a  defalcation  while  acting  i 
same  class  and  character  as  the  capacity  of  exc 
guardian,  and  trustee.  The  Supreme  Court  held 
of  the  act  of  1841  was  not  broad  enough  to  inc 
capacity,  but  was  limited  to  fiduciary  capacities  of  a 
character.  That  was  clearly  so  under  the  act  of  184 
1867,  the  language  seems  to  have  been  intentiona 
to  extend  to  a  debt  created  by  a  defalcation  of  the  \ 
in  any  fiduciary  capacity,  and  not  to  be  limited  to 
capacity." 

In  the  case  of  Kimball,  In  re,  2  Bened.  554,  ii 
facts  were  these:  A  quantity  of  buckwheat  flour  v 
tiffs  to  the  bankrupt,  to  be  sold  by  him  on  commiss 
it  to  sell  on  commission,  and  undertook  to  pay  to 
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ceeds  of  sale,  less  his  commission;  that  he  sold  the  flour,  and  received 
for  it  $758  nver  and  above  his  commission,  but  failed  to  pay  to  the  plain- 
tin  any  part  of  such  proceeds.  He  was  arrested  on  an  affidavit  stating 
that  the  goods  had  been  sent  to  him  to  sell  on  commission,  which  he 
had  sold  and  tailed  to  pay  over  on  demand,  and  application  was  made 
to  the  bankruptcy  court  to  discharge  him  Irom  such  arrest.  The  court 
held,  that  on  that  affidavit  the  claim  against  the  bankrupt  was  a  debt 
created  by  the  defalcation  of  the  bankrupt,  while  acting  in  a  fiduciary 
capacity,  and  he  was  not  entitled  to  be  discharged  from  the  arrest. 

The  same  case  came  before  Judge  Nelson  on  review,  Kimball,  In  re, 
a  Blatchf.  292,  and  the  order  oi  the  district  court  was  affirmed,  the 
court  holding  this  language:  ♦  ♦  *  **There  is  great  difficulty  in 
saying  that  the  flour  was  not  received  and  held  by  the  bankrupt  in  a 
strictly  fiduciary  character.  The  article  was  placed  in  his  possession 
simply  to  sell  it,  and  to  remit  the  proceeds  over  and  above  his  commis- 
sion. The  money  was  not  the  bankrupt's  when  it  was  received  on  the 
sale,  but  was  the  money  of  the  owner  of  the  flbur.  It  was  a  gross 
breach  of  trust  to  apply  it  to  his  own  case." 

In  Whitaker  v.  Chapman,  3  Lans.  155,  decided  in  1870,  the  Supreme 
Court  of  New  York  held,  ihai  a  debt  due  from  a  factor  for  goods  sold 
by  him  on  commission,  is  a  debt  created  **in  a  fiduciary  character," 
within  the  meaning  ot,  Sec.  33  of  the  bankrupt  act  of  1867,  and  is  not 
covered  by  the  debtor's  discharge  in  bankruptcy.  The  case  of  Seymour, 
In  re,  sufira,  is  reviewed  and  approved. 

In  Lemcke  v.  Booth,  47  Mo.  385,  the  court  hold,  that  under  Sec 
33  of  the  bankrupt  act  of  1867,  an  indebted  lactor  or  commission  mer- 
chant stands  in  a  fiduciary  relation  to  his  principals,  with  respect  to  the 
proceeds  of  sales  of  commission  goods  in  his  charge,  and  debts  incurred 
in  such  capacity  are  not  discharged  under  that  act. 

Against  this  array  of  authority,  a  single  case  has  been  cited  by 
counsel  for  defendant,  which,  in  his  judgment,  considering  the  character 
oi  the  court  and  the  number  of  its  judges,  outweighs  all  the  opposing 
cases.  It  is  the  case  ol  Cronan  v.  Cotting,  104  Mass.  245,  decided  in 
1870.  In  that  case,  Cronan  was  indebted  to  the  estate  of  which  Amanda 
Cotting  was  the  administratrix,  and  lorwarded  to  her  certain  bills  oi 
exchange,  with  instructions  to  collect  them  and  apply  in  satisfaction  of 
the  debt  so  much  of  the  proceeds  as  was  necessary,  and  to  pay  over  to 
him  the  balance.  Amanda  collected  the  bills  of  exchange,  failed  to  pay 
over  the  balance,  and  tooic  the  benefit  of  the  bankrupt  act:  and  being 
sued  for  the  amount,  plead  her  discharge  in  bankruptcy,  and  obtained 
a  judgment  in  her  favor,  from  which  an  appeal  was  taken,  and  the 
Supreme  Court  of  Massachusetts  Ae/d:  '*That  in  the  provision  of  the 
bankrupt  act  of  18(j7.  Sec.  38,  excepting  from  the  etlect  ol  a  bank- 
rupt's discharge,  debts  created  by  him  while  acting  in  any  fiduciary 
character,  the  phrase  'fiduciary  character*  does  not  include  the  obliga- 
tion of  a  creditor,  to  whom  the  debtor  delivered  property  with  directions 
to  sell  it  and  apply  in  satisfaction  of  the  debt  so  much  of  the  proceeds  as 
might  be  necessary  tor  the  purpose,  and  to  pay  over  to  the  debtor  a 
balance  of  the  proceeds  of  the  sale  remaining  after  such  satisfaction ;  but, 
jV  seems,  implies  a  fiduciary  relation  existing  previously  to  or  independ- 
ently of  the  particular  transaction  from  which  the  excepted  debt  arises," 
The  court  say:  '*The  debt,  in  this  case,  arose  exclusively  out  ol  a  single 
transaction  between  the  parties.     Its  creation  involved  no  element  other 
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than  that  oi  contract.  The  existence  oi  the  liability  did  not  spring 
from  any  breach  of  trust.  The  only  default  consisted  in  the  nonpayment 
of  the  balance  due  to  the  plaintiff,  alter  satistying  the  purpose  ol  the 
pledge.  The  debt  did  not  result  from»  but  preceded  the  delault.*' 
Now,  if  the  Supreme  Court  of  Massachusetts  be  correct  in  the  state- 
ment that  ''the  debt  did  not  result  from,  but  preceded  the  default,"  the 
decision  oi  the  case  is  undoubtedly  right,  and  must  be  followed;  for  the 
debt^  in  order  to  be  withdrawn  from  the  operation  ol  the  bankrupt  act, 
must  have  been  created  by  the  detaidt^  and  cannot  have  existed  prior 
thereto.  When,  then,  did  the  debt  between  Cronan  and  Cjtting  spring 
into  existence?  It  will  not  and  cannot  be  claimed  that  the  bills  of  ex- 
change, sent  by  Cronan  to  Cotting,  became  the  property  of  Cotting,  as 
soon  as  she  received  them.  Siie  paid  nothing  for  them,  nor  did  she 
promise  to  pay  anything,  either  express  y  or  by  implication.  They 
were  not  delivered  to  her  for  a  price,  but  for  a  purpose.  She  had  the 
mere  possession  for  the  purpose  of  doing,  not  her  own  will,  but  the  will 
of  the  owner.  If,  then,  she  had  no  property  in  the  bills  of  exchange, 
and  was  not  chargeable  with  compensation  for  their  mere  possession, 
she  owed  no  debt  to  Cronan,  for  he  had  delivered  to  her  no  equivalent 
for  any  debt.  In  other  words,  she  was  the  mere  custodian  of  his  prop- 
erty, and  charged  with  a  certain  trust  in  reference  to  it.  In  discharge 
of  that  trust,  she  sold  the  property  and  received  the  proceeds.  When 
tlie  proceeds  were  thus  received,  to  whom  did  they,  belong  ?  Certainly 
to  Cronan,  except  in  so  far  as  he  had  given  directions  lor  the  dispostion 
of  a  part— as  to  the  balance,  she  was  again  a  mere  custodian  of  his 
property;  and  as  it  was  his  property^  she  owed  him  nothing  lor  it — con- 
sequently owed  him  no  debt.  But  when  he  made  a  demand  oi  her  for 
the  balance  of  the  proceeds,  oT  which  up  to  that  time  she  was  a  mere 
custodian  or  trustee,  and  she,  by  refusing  to  pay,  converted  the  balance 
to  her  own  use  and  thus  made  it  her  own  property,  then  there  was  a 
defalcation,  and  instantly  a  debt  was  created  by  her  defalcation  while 
acting  in  a  fiduciary  character.  No  debt  existed  until  the  detalcation 
occurred,  because  until  that  time  she  neither  had  nor  claimed  to  have 
any  property  whatever,  either  in  the  bills  of  exchange  or  in  their  pro- 
ceeds, except  as  before  stated.  As  a  matter  oi  lact,  therefore,  we  can 
not  assent  to  the  proposition  that  "the  debt  did  not  result  from,  but 
preceded  the  default;"  and  if  this  proposition  be  not  true  in  fact  and  in 
law,  the  conclusion  of  the  Supreme  Court  of  Massachusetts,  drawn  from 
it,  cannot  be  right. 

Our  attention  has  been  called,  by  counsel  for  defendant,  to  an 
article  in  the  American  Law  Review  for  October,  1872,  page  32,  in  which 
the  writer,  discussing  the  question,  **Are  our  factors  merchants  or  trus- 
tees?** takes  the  same  view  as  the  Supreme  Court  of  Massachusetts.  It 
is  to  be  observed  that  this  is  a  Boston  article  sustaining  a  Massachusetts 
court,  which,  under  the  circumstances,  is  loyal  and  commendable.  The 
writer,  however,  falls  into  the  same  error  in  a  statement  oi  (what  he 
considers)  fact,  as  we  have  endeavored  to  show  the  court  of  his  state 
did.  He  says,  on  page  87:  ** Again,  the  debt  to  be  excluded  under 
Judge  Blatchlord's  decision  (that  is,  the  case  oi  Seymour^  above  cited), 
must  have  been  created  by  defalcation,  and  could,  therefore,  have  no 
-existence  before  such  defalcation.**  This  is  true.  He  says  again:  *'It 
must  have  resulted  from,  and  not  preceded  the  default.*'  This  is  also 
true.     He  says  further:  '*But  there  is  no  default  by  a  factor  until  iailure 
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to  pay  apon  demand."  This  may  also  be  taken  as  true.  At  least  until 
that  time  no  delault  can  be  known.  Bat  he  says  still  further:  "And 
yet  ttaete  is  debt  to  his  principal  before  demand."  This  is  certainly 
not  trne,  for  it  it  exist  it  cannot  possibly  be  known,  unless  the  debt  hfls- 
arisen  between  the  parties  by  contract,  or  by  usage  cqtiivaleat  to  coa- 
tract,  and  in  that  case  the  relation  of  factor  and  principal  no  longer 
exists.  It  is  then  the  relation  ol  de 
when  shown  to  exist,  there  is  no  contr 

Aside  from  the  weight  of  authc 
decision,  we  are  of  opinion  that  the 
the  defendant,  in  the  case  cited,  comi 
she  received  the  bills  of  exchanRe.  Sh 
pose  or  trust  only,  and  while  she  held 
the  proceeds,  she  was  acting  in  a  ti( 
refused  to  pay  the  balance,  the  debt 
acting  in  a  fiduciary  character,  and  if  s 
of  Sec.  33  of  the  bankrupt  set,  as  in 
cited. 

The  Supreme  Court  ol  Massacbu: 
that  the  same  construction  given  by  i 
States  under  the  act  of  1841,  applies  to 
the  retusal  to  pay  over  the  proceeds  o 
create  a  debt  while  acting  iu  a  fiducia 
be  discharged  by  a  discharge  in  bankri 
the  other  authorities  are  the  other  way 

It  is  claimed,  however,  by  couns 
and  almost  universal  custom  ot  comn: 
proceeds  of  sales  of  various  commissi 
money,  thus  making  one  common  Iu 
own  credit,  merely  keeping  separate  at 
that  this  custom  must  be  presumed  tc 
acquiesced  in  by  Ibem;  and  that,  tb 
commissions  can  no  longer  be  regardet 
but  are  mere  (tebts.  And  this  same 
article  to  which  we  have  referred  in  thi 
isfactory  answer  to  this  view  of  the 
Duguid  V.  Edwards,  50  Batb.  288.  In 
a  commission  merchant,  had  been  arr 
New  York  code  for  a  failure  to  pay  ove 
the  affidavit,  he  had  received  in  a/ 
made  to  vacate  the  order  of  arrest,  ' 
below,  and  the  question  coming  into 
was  held : 

"Where  parties  sending  propertj 
sold,  are  not  shown  to  have  had  notice 
are  in  the  habit  of  disposing  of  the  p 
erty,  the  mere  existence  of  a  usage  and 
commission  merchants,  cannot  afiect  tl 
being  defined  and  regulated  by  well 
rules  can  not  be  abrogated  or  overthrow 
of  the  business  to  which  they  relate,  t( 

"Where  a  particular  mode  is  adop 
tion  of  the  business  of  another,  with  h 
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concluded  by  it,  and  subject  to  all  the  consequ^ 
But  where  that  differs  irom  the  settled  obligationi 
by  law,  such  knowledge  or  assent  must  be  si 
intrusting  his  business  to  another  can  be  aflected  1 

''Hence,  customs  and  usages  which  would  ha 
ing  a  party  Irom  the  duties  and  obligations  the  lai 
pose  upon  him,  are  not  allowed  to  prevail,  unlei 
the  other  party  is  secured  lor  their  observance,  or 
ious  a  character  as  reasonably  to  lead  to  the  ca 
have  known  of  their  existence,  and  intended  to  a 
even  then  they  must  not  be  unreasonable,  nor  posi 

'* Where  principals  are  not  shown  to  have  knc 
course  oi  business  adopted  by  factors,  in  the  dii 
tomers*  lunds,  as  they  are  not  precluded  irom  t 
legal  rights  by  the  mere  existence  and  observance  < 
or  assented  to  by  them,  those  rights,  as  well  as  1 
factors  arising  out  of  the  sale  ot  their  principal 
governed  solely  by  the  principles  of  law  applicable 

'^Commission  merchants,  to  whom  property 
owner,  lor  sale,  are  the  factors  of  the  owner.  1 
any  title  or  interest  in  the  property  itself,  beyond 
advances  in  paying  the  expenses  of  its  transportatic 
have  actually  made  further  advances  upon  the  fi 
made  to  them,  that  will  give  them  no  title  to  th 
merely  increase  the  extent  of  their  lien. 

'*When  they  sell  the  property,  even  though  the 
names,  and  may  consequently  be  regarded  by  the  pt 
of  it,  as  between  themselves  and  the  consignors,  th< 
selling  as  the  agents  of  the  latter,  and  as  selling  the 

"There  is  nothing  in  such  a  transaction  which 
with  the  title  to  the  proceeds  derived  from  such  sak 
they  will  receive  such  proceeds  as  the  substitute 
the  property  sold,  subject  to  the  same  lien,  unde 
of  course,)  that  the  excess  beyond  what  shall  be  i 
such  lien,  will  be  held  for  and  paid  over  to  the  con: 

*'If  the  factors  mingle  such  proceed^  of  sales  ^ 
by  depositing  them  in  bank  to  their  credit  in  a  gen 
money  in  their  business  generally,  and  tail  to  pa 
demand,  they  thereby  subject  themselves  to  the  leg 
from  the  misapplication  of  another's  property,  an< 
the  provisions  of  the  code,  as  having  received  the 
capacity. 

*'The  understanding  ol  the  legislature  seems 
factors,  agents,  and  brokers,  while  acting  in  theii 
are  acting  in  fiduciary  capacities.*' 

This  decision,  we  apprehend,  is  the  law  on 
case  before  us,  we  have  no  evidence  ol  any  knowle 
part  of  the  plaintiff,  ol  any  usage  or  custom  whi 
delendant,  instead  of  a  trustee,  a  mere  debtor.  \^ 
us  the  naked  question  only,  whether  a  factor  sustait 
toward  his  principal,  and  if  he  does,  whether  a  deb 
cation  while  acting  in  that  fiduciary  character,  is 
operation  of  the  bankrupt  act  of  1867.     For  the  rei 
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hold  (hut  the  discharge  ol  the  defendant  under  the  bankrupt  act  of  1867, 
does  not  cover  the  debt  set  out  in  the  petition;  and.  consequently,  judg- 
ment must  be  rendered  for  the  plaiatiU  for  the  amount  claimed,  with 
interest. 

Judgment  for  plaintiff. 
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We  are  clearly  of  opinion  that  the  court  erred  in  its  charge.  The 
statute  laws  of  1869  [66  O.  L  60,  Sec.  3]  provide:  ''That  it  shall  be 
lawful  for  any  resident  of  Ohio,  being  the  head  of  a  family  and  not  the 
owner  of  a  homestead,  to  hold  exempt  from  levy  and  sale  as  aforesaid^ 
personal  property  to  be  selected  by  such  person,  his  agent  or  attorney,  at 
any  time  be/ore  sale^  not  exceeding  five  hundred  dollars  in  value^  in  ad- 
dition to  the  amount  of  chattel  prpperty  now  by  law  exempted ;  the 
value  of  such  property  to  be  estimated  and  appraised  by  two  disinter- 
ested householders  of  the  county,  to  be  selected  by  the  officer  holding 
the  execution,"  etc. 

It  is  clear  that  every  such  debtor  is  entitled  to  hold,  in  lieu  of  home- 
stead, $500  worth  of  personal  property ;  and  for  his  benefit  the  act  is  to 
be  liberally  construed.  The  law  can  assign  or  set  o£f  to  him  nothing 
which  it  does  not  take  under  its  control ;  and  the  debtor,  therefore,  is  to 
make  such  demand  and  selection  out  of  property  levied  upon,  or  about 
to  be  levied  upon,  under  a  claim  of  authority,  to  satisfy  the  writ.  The 
law  can  set  off  to  him  no  more  than  it  has  seized,  or  claims  the  present 
right  to  seize.  If  that  does  not  amount  to  9^00  in  value,  surely  the  law 
will  not  allow  the  debtor  to  be  deprived  of  $600  worth  of  personal  prop- 
erty by  subsequent  writs.  If  this  could  be  done  a  creditor  might  almost 
wholly  defeat  the  debtor's  right  under  the  statute.  He  could  cause  an 
execution  to  be  issued  and  levied  upon  but  $50  worth  of  personal  prop- 
erty, which  being  claimed  and  set  off,  in  lieu  of  homestead,  he  could 
have  another  writ  issued  and  levied  upon  $460  worth,  and  thus  practi- 
cally reduce  the  exemption  to  $50.  This  surely  is  not  a  sound  or  prac- 
tical construction  of  the  statute. 

Under  our  laws,  certain  property  is  .absolutely  exempt  from  execu- 
tion. This  cannot  be  levied  upon  at  all.  Other  enumerated  articles  of 
property  are  exempt  only  at  the  election  of  the  debtor,  who  must  select 
them.  And  we  think  that  when  personal  property  is  once  assigned  in 
lieu  of  homestead,  such  specific  property  so  assigned  is  thereafter  exempt 
from  seizure  and  sale  upon  any  execution,  the  same  as  the  first  class  of 
exempt  property  above  mentioned;  but  that  if  such  exempted  property 
never,  in  all,  amounted  to  $500  in  value,  the  debtor  may,  as  against  any 
subsequent  writ,  claim  enough  additional  property  to  make  up,  with  the 
previous  assignment,  $500  in  value.  As  the  plaintiff,  so  far  as  the  record 
advises  us,  had  all  the  property,  valued  at  $415,  originaliy  set  off  to  him 
at  the  time  of  the  first  levy,  when  the  last  levy  was  made,  we  are  not 
called  upon  to  determine  what  his  rights  would  have  been  against  the 
second  execution,  as  to  holding  $500  worth  of  personalty  exempt,  if  he 
had  consumed  all  that  had  been  previously  set  off  to  him ;  but  we  do 
hold  that  he  had  the  right  to  have  property  appraised  at  $85  set  off  to 
him  under  the  levy  of  the  last  execution.  The  judgment  will  be  reversed 
and  the  cause  remanded  to  special  term  for  further  proceedings  accord- 
ing to  law. 
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%  OBO.  WILLS— WIDOW— ELECTION. 

[General  Term,  April,  1873.] 

Andrew  S.  Kunnkn  et  al.  v.  Richard  Zurline  bt  al. 

1.  A  will,  executed  by  husband  and  wife,  in  which  all  the  property  devised  is  that 

of  the  husband  only,  and  in  which  the  wife  merely  accepts  the  proyisions  of  the 
will,  is  not  the  joint  will  of  both,  but  the  valid  will  of  the  husband. 

2.  Where,  in  such  will,  the  testator  devises  all  his  real  and  personal  estate  to  hia 

wife  for  Hie,  and  the  remainder  to  his  brothers  and  sisters  and  their  legal  repre- 
sentatives, and  dies,  in  1869,  leaving  no  children  or  their  legal  representatives, 
and  his  widow  fails  to  elect  within  one  year  to  take  under  the  will,  such  widow» 
b}^  virtue  of  the  laws  of  Ohio  in  force  at  the  time  of  said  testator's  death,  waa 
entitled  to  all  his  real  estate  for  life,  and  to  all  his  personal  property  absolutely. 

H.  D.  Paul,  for  plaintiff. 

Ransford  Smith  and  Von  Seggern  &  Glidden  for  defendants. 

O'Connor.  J. 

This  is  a  reservation  upon  a  demurrer  to  the  petition. 

The  plaintiffs  are  the  brothers  and  sisters  and  nephews  and  nieces 
of  one  John  A.  Kunnen,  deceased,  who  in  January,  1852,  executed  a  will, 
of  which  the  folU>wing  are  the  material  parts  for  the  purpose  of  this 
case: 

"  We,  John  Albert  Kunnen  and  Maria  Catharine  Kunnen,  his  wife, 
having  no  children,  and  being  desirous  that  no  trouble  should  occur  after 
our  death,  concerning  the  little  property  which  may  then  be  left,  do 
hereby  make  and  publish  this  our  last  will  and  testament :  1.  I,  John 
Albert,  do  hereby  devise  to  my  said  wife,  Maria  Catharine,  all  my  prop- 
erty, real  and  personal,  that  I  may  own,  or  to  which  I  may  be  in  any  way 
entitled  at  the  time  of  my  death,  so  long  as  she  remains  my  widow,  she 
to  pay  thereout  all  just  debts.  2.  If  my  said  ^ife  should  marry  again 
after  my  death,  I  desire  that  she  shall  retain  one-half  of  my  property  as 
above  named,  and  my  brothers  and  sisters  the  other  half.  8.  If  my  said 
wife  should  die  without  marrying  again,  as  before  named,  I  desire  what- 
ever property  there  may  be  left  at  her  death  be  divided  between  my 
brothers  and  sisters  and  the  brother  of  my  said  wife,  so  that  each  receive 
an  equal  share  with  the  other.  4.  I  hereby  nominate  my  said  wife 
executrix  of  this  will  to  carry  out  the  intentions  of  this  will.  I,  Maria 
Catharine  Kunnen,  do  hereby  join  in  the  foregoing  will,  not  only  to 
express  my  full  assent  thereto,  but  also  to  dispose  of  any  property  that 
I  might  own,  or  to  which  I  am  in  any  way  entitled  in  accordance  with 
the  above  will/'  The  will  is  signed  by  both  husband  and  wife,  and  duly 
witnessed,  on  January  24,  1862. 

On  January  27,  1862,  the  following  codicil,  duly  executed,  was 
attached  to  the  will :  "  My  sister  being  already  deceased,  her  child, 
Henry  Henneke,  being  the  one  to  whom  the  part  of  my  said  sister  is 
intended  to  be  devised,  as  before  named  under  item  three,  I  desire  that 
this  part  should  go  to  the  other  two  therein  named,  if  he  should  die 
before  receiving."    This  codicil  is  signed  by  the  husband  only. 

On  August  12,  1869,  the  testator,  John  A.  Kunnen,  died,  and  on 
August  16,  1869,  the  widow,  Catharine  Kunnen,  qualified  as  executrix 
under  the  will,  and  entered  into  the  possession  of  all  the  real  estate  and 
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personal  property  left  by  the  testator.  The  personal  property  was  con- 
verted into  money,  and  realized  about  $7,000,  $3,800  of  which  she 
invested  in  a  piece  of  real  estate  in  this  city,  taking  the  title  in  fee 
simple  to  herself. 

On  December  24, 1871,  Catharine  Kunnen  died,  and  on  December 
27,  1871,  Richard  Zurline,  her  brother,  filed  for  record,  in  the  recorder's 
office  of  Hamilton  county,  Ohio,  a  deed  in  fee  simple,  executed  and 
delivered  by  Catharine  Kunnen  to  Mina  Zurline,  the  wife  of  Richard 
2^urline,  dated  December  26,  1869,  conveying  to  Mina  Zurline  the  real 
estate  for  which  Catharine  Kunnen  had  paid  (8,800. 

Mina  Zurline  and  Richard,  her  husband,  are  made  the  defendants  in 
the  case,  and  the  plaintiffs  say  in  their  petition,  that  the  said  Catharine 
Kunnen  had  only  a  life  estate  in  the  real  and  personal  property  of  her 
deceased  husband,  and  that  what  was  left  at  her  death,  after  she  had 
enjoyed  the  use  of  it,  was  left,  by  the  will  oi  John  Albert  Kunnen,  her 
husband,  to  his  brothers  and  sisters  and  nephews  and  nieces,  the  plaintiffs ; 
and  that  as  the  real  estate  deeded  to  Mina  Zurline  by  Catharine  Kunnen, 
was  purchased  by  Catharine  Kunnen  with  the  proceeds  6f  the  sale  of  the 
personal  property  which  she  (Catharine)  had  received  under  the  will  of 
her  said  husband,  that  she  had  only  a  life  estate  in  said  real  estate,  unless 
it  became  necessary  for  her  use  during  her  life,  and  that  at  her  death 
the  remainder  passed  by  said  will  to  the  plaintiffs.  The  plaintiffs,  there- 
fore, say  that  the  deed  from  Catharine  Kunnen  to  said  Mina  Zurline,  who, 
it  is  alleged,  paid  no  consideration  therefor,  was  operative  only  during 
the  life  of  said  Catharine,  and  they  ask  that  said  Mina  Zurline  may  be 
declared  by  the  court  to  have  no  interest  in  the  said  real  estate,  and  that 
said  deed  be  canceled  and  held  for  naught. 

It  should  be  stated  that  Richard  Zurline,  the  husband  of  Mina,  and 
brother  to  Catharine,  was  by  the  will  of  John  A.  Kunnen  made  one  of 
the  devisees,  to  take  equally  with  the  plaintiffs,  but  as  he  refused  to  join 
as  plaintiff  he  was  made  defendant  with  his  wife  Mina. 

To  this  petition  the  defendants  filed  a  general  demurrer.  The 
defendants  claim :' 

1.  That  the  will  is  a  joint  will,  and  therefore  void ;  and  consequently, 
by  the  statute  of  descents  of  1857  [51  O.  L.  499,  Sec.  2]  (1  S.  &  C.  502) 
(Sec.  4159  Rev.  Stat.],  the  testator,  John  A.Kunnen,  dying  without  children 
or  their  legal  representatives,  his  whole  estate,  real  and  personal,  passed 
to  his  widow  Catharine — the  personal  property  absolutely,  and  the  real 
estate  in  fee  simple — unless  it  came  to  -the  testator  by  descent  or  devise, 
or  deed  of  gift  from  an  ancestor,  in  which  case  .she  would  take  for  life 
only;  that  it  is  not  claimed  the  estate  came  to  the  testator  by  descent, 
devise,  or  deed  of  gift,  and,  therefore,  if  Catharine  took  under  the  statute, 
she  took  a  fee  simple. 

2.  That  if  the  will  is  not  a  joint  one,  and  not  void,  yet  the  widow, 
Catharine,  did  not  elect  to  take  under  it  as  provided  by  original  section 
44  [see  Sec.  5964  Rev.  Stat.]  of  the  act  of  May  3, 1852.  relating  to  wills 
(50  O.  L.  297;  Swan,  new  ed.,  1029;  1  S.  &  C.  1623, 1624) ;  and,  therefore, 
by  virtue  of  said  section  44,  failing  to  elect  to  take  under  the  will,  she 
was  entitled  to  retain  such  share  of  the  personal  estate  of  her  husband 
as  she  would  be  entitled  to  by  law,  in  case  her  husband  had  died  intestate ; 
and  that  as  her  husband  died  not  leaving  any  legitimate  child,  heir  of 
his  body,  she  was  entitled,  under  section  175  [see  Sec.  4176,  Rev.  Stat.] 
of  the  "act  of  1840,  [380.  L.  146,  Sec.  180]  for  the  settlement  of  estates 
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of  deceased  persons''  (1  S.  &  C.  601),  to  all  the  personal  estate,  as  next 
of  kin,  which  was  subject  to  distribution  upon  settlement  of  the 
estate* 

So  that  whether  the  will  is  void  or  not,  counsel  for  defendants  claim 
that  Catharine  Kunnen,  widow  of  John  A.  Kucnen,  acquired  all  his  per- 
sonal property  absolutely,  by  force  of  the  statutes  of  the  state.  And  that 
as  the  real  estate  in  question  was  purchased  by  her  with  the  money  which 
the  law  thus  gave  her,  the  plaintiffs  have  no  legal  or  equitable  interest 
in  it. 

It  is  claimed  by  counsel  for  the  plaintiffs : 

1.  That  the  will  is  not  a  joint  one ;  that  all  that  is  devised  is  devised 
by  the  husband,  and  that  all  that  the  wife  does  by  joining  in  the  will  is 
to  accept  its  provisions. 

2.  That  although  the  widow  did  not  elect  to  take  under  the  will» 
and  have  her  election  entered  upon  the  minutes  of  the  court,  in  accord- 
ance with  said  section  44  of  the  act  relating  to  wills,  yet  that  she  did 
elect,  in  foci,  to  take  under  the  will,  by  taking  possession  of  the  whole 
estate,  real  and  personal,  and  holding  the  whole  of  the  real  estate  during 
her  lite,  when,  by  law,  she  was  only  entitled  to  a  dower  interest  therein; 
and  if  she  did  so  elect  in  fact,  her  election  was  as  binding  as  if  she  had 
elected  formally  tinder  the  statute,  and  she  could  take  nothing  under 
said  section  175  of  the  statute  for  the  settlement  of  estates  of  deceased 
persons,  nor  under  the  statute  of  descents.  That  as  under  the  will  she 
was  entitled,  at  most,  only  to  the  use,  during  her  life,  of  her  husband's 
real  and  personal  estate,  and  as  at  her  death  there  was  left  the  real  estate 
in  question,  purchased  with  the  personal  property  left  by  her  husband, 
and  as  no  consideration  therefor  was  paid  her  by  Mina  Zurline,  and  as 
therefore  she  did  not  use  said  real  estate,  and  it  was  not  necessary  for 
her  support,  said  piece  of  real  estate  is  now,  by  virtue  of  the  will  of 
John  A.  Kunnen,  the  estate  in  common  of  the  plaintiffs. 

These  opposing  claims  render  it  necessary  to  consider  the  nature  of  the 
will :  whether  it  is  the  joint  will  of  the  husband  and  wife,  or  whether  it 
is  the  will  of  the  husband  only  ;  and  also  what  relation  the  widow  sus- 
tained to  the  real  and  personal  estate  of  her  deceased  husband  undef  the 
laws  of  Ohio  in  1859,  the  year  in  which  he  died. 

Is  the  will  set  out  in  the  petition  a  joint  will  ?  For  if  it  is,  it  is 
void.  In  the  case  of  Walker  v.  Walker,  14  Ohio  St.  157,  it  was  held : 
"  That  a  joint  will  is  unknown  to  the  testamentary  law  of  this  state,  and 
is  inconsistent  with  the  policy  of  its  legislation.  And  where  a  husband 
and  wife,  each  being  the  separate  owner  of  property,  join  in  the  execu- 
tion of  an  instrument  in  the  form  of  a  will,  and  treating  the  separate 
property  of  each  as  a  joint  fund,  bequeathed  legacies  and  devised  lands 
to  divers  persons,  the  same  cannot  be  admitted  to  probate  as  the  joint 
will  of  both  parties,  nor  as  the  separate  will  of  either." 

The  court,  after  reviewing  the  authorities,  say :  '*  As  has  been  said 
by  Williams  and  Jarman,  the  principal  objection  to  a  joint  will  is  the 
quality  of  revocability,  which  is  inherent  in  a  will.  It  is  of  the  essence 
of  a  will  that  it  is  revocable.  An  irrevocable  will  is  an  anomaly — a  con- 
tradiction in  terms.  It  is  the  first  deed  and  the  last  will  which  is  oper- 
ative. It  is  the  policy  of  our  law  that  wills  may  be  readily  revoked  ; 
and  hence  our  statute  of  wills  provides,  *  that  a  will  shall  be  revoked  by 
the  testator's  tearing,  canceling,  obliterating,  or  destroying  the  same 
(with  the  intention  of  revoking  it)  by  the  testator  himself,  or  by  some 
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person  in  his  presence,  or  by  his  direction,' or  bj'  some  other  writing 
executed  with  the  same  formalities  as  a  will,  as  well  as  by  operation  of 
law." 

Another  reason  against  the  validity  of  joint  wills  is  stated  by  the 
conrt  as  follows :  **  Our  legislature  provides,  in  extended  detail,  for  the 
speedy  settlement  of  the  estates  of  deceased  persons.  Suppose,  now, 
that  a  joint  will,  dealing  with  the  separate  property  of  both  parties  as  if 
it  were  a  joint  fund,  is  held  to  be  a  valid  will.  One  of  the  testators  may 
survive  the  other  for  half  a  century.  When  is  the  will  to  be  proved,  and 
to  thus  become  practically  operative?  On  the  death  of  both  testators  ?  If 
so,  how  is  the  estate  of  the  first  decedent  to  be  administered  in  the  mean- 
time, and  what  is  to  become  of  debts  and  legacies?  If  it  is  to  be  proved 
on  the  death  of  the  first  decedent,  how  are  the  legacies  to  be  paid  ?  If 
they  remain  in  abeyance  until  after  the  death  of  both  testators,  what,  in 
the  meantime,  is  to  be  done  with  that  portion  of  the  property  of  the 
decedent  which  is  ultimately  to  be  devoted  to  their  payment  ?  If,  on 
the  other  hand,  they  are  to  be  paid  in  part  at  once,  in  what  proportion 
is  the  property  of  the  first  decedent  to  contribute  for  that  purpose  ?  It 
seems  to  us  that  the  recognition  of  the  valid  existence  of  such  a  will 
would  be  so  fruitful  of  practical  difficulties,  as  to  render  it  wiser  and 
better  to  ignore  their  cause,  than  to  attempt  to  meet  and  overcome 
them." 

Is,  then,  the  will  here  in  question  a  joint  will?  The  Supreme  Courts 
in  the  same  case,  say :  ''It  is  not  a  question  relating  to  a  will  joint  in 
form  merely ;  as  being  drawn  upon  the  same  sheet  of  paper,  executed 
simultaneously,  and  employing  terms  at  the  beginning  and  close  of  the 
instrument,  which,  considered  by  themselves,  would  imply  that  it  was 
the  joint  act  of  the  parties,  which,  in  the  body  of  the  will,  its  provisions 
are  such  as  to  be  really  and  necessarily  several  in  their  substance,  oper- 
ation, and  effect.  As  where  A.  and  B.,  joining  in  the  execution  of  one 
testamentary  instrument,  therein  declare  their  will  to  be,  that,  on  the 
death  of  either  of  them,  the  survivor  shall  have  the  property  of  the  one 
who  dies  first.  Such  wills  have  been  called  mutual  wills,  by  way  of 
contradistinction  from  joint  wills ;  and  in  Connecticut  and  Georgia,  they 
have  been  upheld ;  because,  it  is  said,  they  are,  though  joint  in  form, 
necessarily  several  in  their  operation  and  effect;  inasmuch  as,  under 
such  an  instrument,  there  can  be  but  one  giver  and  one  taker  (the  whole 
taking  effect  on  the  death  of  that  one  who  first  dies,  operating  only  on 
the  estate  of  that  one)  and  there  being,  therefore,  in  substance  and  effect, 
but  one  testamentary  instrument.  Nor  is  this  (that  is,  a  joint  will)  **  the 
case  of  a  will  where  A  and  B  join  in  the  execution  of  what  is,  in  form,  a 
joint  will,  but  which  only  disposes  of  property  of  which  A  is  the  sole 
owner.  Such  a  will  has  been  sustained  as  the  several  will  of  A. ;  B. 
having  nothing  on  which  the  will  could  operate,  being  held  to  be  a  mere 
cipher  in  the  transaction." 

The  will  last  described  by  the  Supreme  Court  is  just  such  a  will 
as  the  one  now  under  consideration.  The  only  property  devised 
is  the  property  of  the  husband.  **  I,  John  Albert,  do  hereby  devise  to 
my  said  wife,  Maria  Catherine,  al/  my  property^  real  and  personal,  that  / 
may  own,  or  to  which  I  may  be  entitled  at  the  time  of  my  death,  so 
long  as  she  remains  my  widow."  This  is  the  only  property  devised  by 
the  will — ^his  property.  This  devise  the  wife  merely  accepts.  **  I,  Maria 
Catherine  Kunnen,  do  hereby  join  in  the  foregoing  will,  not  only  to 
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express  tny  full  assent  thereto,  but  also  to  dispose  of  any  property  that 
I  might  own,  or  to  which  I  am  in  any  way  entitled,  in  accordance  with 
the  above  will.''  There  is  here  no  assertion  of  the  existence  of  any 
property  belonging  to  the  wife,  and  the  property  which  she  "might 
own,"  or  to  which  she  is,  **  in  any  way  entitled,*'  seems  to  refer  only  to 
the  very  property  which  is  provided  for  her  by  the  will.  We  hold, 
therefore,  that  the  will  is  not  a  joint  will,  but  the  sole  and  valid  will  of 
John  A.  Kunnen.  And  we  may  here  remark,  in  reference  to  the  pro- 
bate of  the  will,  to  which  our  attention  was  called  in  argument,  that  the 
only  question  inquired  into  in  the  probate  of  a  will,  is  the  question  of 
its  due  execution  and  the  capacity  of  the  testator  to  make  it;  and  that 
in  accordance  with  the  ruling  in  Mears  v.  Mears,  15  Ohio  St.  90,  and  in 
Evans  v.  Anderson,  16  Ohio  St.  324,  it  is  not  the  duty  of  the  court  in 
the  probate  of  a  will  to  give  construction  to  the  will  or  to  the  provisions 
of  the  will.  In  other  words,  the  probate  of  a  will  only  ascertains  the 
proper  execution  of  the  will — not  whi^ther  the  will  is  joint  or  several, 
valid  or  invalid. 

The  will,  then,  being  valid,  and  it  containing  a  provision  in  favor  of 
the  widow,  the  next  question  is,  whether  the  widow  elected  to  take 
under  it,  either  formafly  under  the  statute,  or  in  fact^  by  accepting  the 
property  devised  and  enjoying  the  same  in  such  way  as  to  estop  her 
to  deny  that  she  did  elect  to  take  under  the  will. 

The  petition  does  not  allege,  nor  is  it  claimed,  that  the  widow 
elected  to  take  under  the  will  as  provided  by  statute,  or  that  her  election 
was  entered  upon  the  minutes  of  the  court. 

Did  she,  then,  so  accept  and  enjoy  the  property  devised  to  her  in  the 
will,  as  to  amount,  on  her  part,  to  an  election  in  foci  to  take  under  it, 
and  thus  preclude  herself  from  asserting  any  right  to  the  property,  '•  as 
next  of  kin  "  or  as  heir  under  the  statutes,  as  they  existed  in  1859,  the 
year  of  her  husband's  death  ? 

It  is  alleged  in  the  petition,  and  of  course  admitted  by  the  demurrer, 
that  on  the  death  of  her  husband,  John  A.  Kunnen,  his  widow,  Maria 
Catherine  Kunnen,  took  possession  of  all  his  real  and  personal  estate, 
and  enjoyed  the  use  of  the  same  during  her  whole  life,  and  this  is  what 
she  was  authorized  to  do  by  the  will.  It  is,  therefore,  claimed  that  as 
she  enjoyed  the  whole  estate  during  life,  and  that  as  by  law,  without  the 
aid  of  the  will,  she  would  have  been  entitled  to  only  her  dower  interest 
in  the  real  estate,  or  to  the  use  of  only  one^third  of  it  for  life,  she  did  in 
fact  enjoy  the  real  estate  by  virtue  of  the  provisions  of  the  will,  and 
that  she  did  thus  in  fact  elect  to  take  under  the  will ;  and  if  she  so 
elected  as  to  the  real  estate,  it  necessarily  follows  that  she  also  so  elected 
as  to  the  personal  estate.  But  does  it  follow,  because  the  widow,  after  the 
death  of  her  husband,  took  possession  of  all  his  former  real  and  personal 
estate,  and  enjoyed  the  same  during  her  life,  that  she  must  have  taken 
it  under  the  will?  Certainly  not;  because  if  she  had  come  into  court 
and  refused  to  take  under  the  will,  or  what  is  the  same  thing,  if  she 
refused  or  neglected  to  come  into  court  for  one  year  after  her  husband's 
death,  to  make  an  election  to  take  under  or  reject  the  provisions  of  the 
will,  she  would  have  been  entitled  under  the  laws  of  Ohio,  as  they  stood 
in  1859,  at  the  time  of  her  husband's  death,  to  all  his  real  and  personal 
estate.  And  if  such  was  the  law  at  that  time,  no  inference  can  be  drawn 
against  the  interest  of  the  widow,  from  the  fact  that  she  took  all  the 
estate  that  was  devised  to  her  in  the  will.     In  fact,  she  took  all  that  and 
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a  great  deal  more ;  she  took  by  law  an  absolute  life  estate  in  the  real 
estate,  instead  of  a  conditional  estate  during  widowhood ;  and  she  also, 
by  law,  took  all  the  personal  estate  absolutely  as  next  of  kin,  instead  of 
merely  the  use  of  it  during  life. 

By  Sec.  2  [Sec.  4159  Rev.  Stat]  of  the  statute  of  descent  and  dis- 
tribution in  reference  to  real  estate,  as  amended  April  11,  1857,  and  in 
force  in  1859  (1  S.  &  C.  501),  it  is  provided :  **  That  if  the  estate  of  the 
intestate  came  not  by  descent,  devise,  or  deed  of  gift  '*  (from  any  an- 
cestor)', "  it  shall  descend  and  pass  as  follows :  First.  To  the  children 
of  the  intestate  and  their  legal  representatives.  Second.  If  there  be  no 
children  or  their  legal  representatives,  the  estate  shall  pass  to  and  be 
vested  in  the  husband  or  wife,  relict  of  such  intestate." 

It  is  admitted  that  John  A  Kunnen,  the  deceased,  did  not  derive  the 
real  estate  by  descent,  devise,  or  deed  of  gift.  It  is  also  admitted  that  he 
left  no  children,  or  their  legal  representatives.  Nor  did  John  A.  Kunnen 
die  intestate  as  to  any  portion  of  his  real  estate  ?  If  he  did,  his  widow, 
under  this  section,  would  be  entitled  to  it  absolutely.  By  the  provisions 
of  the  will,  the  widow,  if  she  took  under  it,  would  have  had  a  life  estate 
in  all  the  testator's  real  estate,  if  she  remained  a  widow  so  long,  with 
the  remainder  to  the  testator's  brothers  and  sisters,  nephew.4  and  nieces, 
the  plaintiffs  ;  or  if  she  married  again,  she  was  to  take  one-half  the  real 
estate  in  fee  simple,  and  the  plaintiffs  the  other  half.  She  did  not  marry 
again  ;  and  if  she  did  not  elect  to  take  under  the  will  within  one  year, 
the  life  estate  intended  for  her  in  it,  was  left  undisposed  of.  The  plain- 
tiffs could  not  take  it,  for  the  will  gave  them  the  remainder  after  her 
death,  and  their  estate  could  not  vest  until  that  time.  As  to  this  life 
estate,  then,  John  A.  Kunnen  died  intestate.  Gardner  v.  Gardner,  13 
Ohio  St.  426,  430  ;  it  being  only  devised  upon  condition  that  his  widow 
would  take  it  under  the  will,  and  as  she  refused  so  to  take  it,  it  became 
subject  to  pass  to  the  next  heir  under  the  statute  of  descent  and  distribu- 
tion ;  and,  as  we  have  seen  by  said  Sec.  2  of  that  statute,  she  was  the  next 
heir,  and  it  was  thus  cast  upon  her  by  law.  What  the  widow  did  with 
said  real  estate,  or  what  became  of  it  upon  her  death,  the  petition  does 
not  disclose,  and  is  not  a  queistion  in  this  case.  But  we  have  traced  her 
right  to  a  life  estate  in  it,  only  to  show  that  her  enjoyment  of  it  during 
life  can  raise  no  presumption  that  she  elected  to  take  under  the  will ;  in 
fact,  her  very  refusal  or  omission  to  elect  to  take  under  the  will  gave 
her  the  life  estate  under  the  statute. 

In  the  next  place,  what  was  the  widow's  position  under  the  statute 
as  to  the  personal  estate  ? 

Section  43  [see  Sec.  5963,  Rev.  Stat.]  of  the  "  act  relating  to  wills," 
passed  May,  1852,  as  said  section  was  amended  April,  1858  (i  S.  &  C. 
1623),  provides : 

'*  Section  43.  If  any  provision  be  made  for  a  widow,  in  the  will  of 
her  husband,  it  shall  be  the  duty  of  the  probate  judge,  forthwith  after 
the  probate  of  such  will,  to  issue  a  citation  to  said  widow  to  appear  and 
make  her  election,  whether  she  will  take  such  provision,  or  be  en- 
dowed of  the  lands  of  her  said  husband,  and  said  election  shall  be  made 
within  one  year  from  the  date  of  the  service  of  the  citation  aforesaid ; 
but  she  shall  not  be  entitled  to  both  unless  it  plainly  appears  by  the  will 
to  have  been  the  intention  that  she  should  have  such  provision  in  addi- 
tion to  her  dower." 
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Original  Sec.  44  of  the  same  act  reads  : 

"Section  44.     The  election   of  the  widow  to  take  under  the  will 
shall  be   made  by  her  in  person,  in   the  probate  court  of  the  proper 
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Ic  is  alleged  in  the  petition  in  this  case,  that  the  real  estate  to  which 
the  plaintiffs  now  claim  title,  was  purchased  by  the  widow  with  the  per- 
sonal property  of  her  deceased  husband ;  but  as  we  have  seen,  by  failing 
to  elect  to  take  under  the  will,  that  personal  property  became  hers  as 
next  or  kin  under  the  statute,  and,  therefore,  the  real  estate  purchased 
by  the  widow  with  such  personal  properly  became  hers  in  fee  simple. 

We  hold,  therefore,  that  the  will  set  out  in  the  petition  is  the  sole 
Talid  will  of  John  A.  Kunnen  ;  that  Maria  Catharine  Kunnen,  his  widow, 
failing  to  elect  to  take  under  the  provisions  of  said  will,  took  all  his  real 
estate  for  life,  under  the  statute  of  descent  and  distribution  of  1852 ;  and 
that  she  took  all  his  personal  estate  absolutely  as  "  next  of  kin  "  under 
the  statutes  above  recited  ;  and  that  she  was  seized  in  fee  simple  of  the 
real  estate  which  she  afterward  conveyed  to  Mina  Zurline,  one  of  the 
defendants,  and  that  the  plaintiffs  have  now  no  interest  therein. 

The  demurrer  to  the  petition  must  therefore  be  sustained,  and  judg^ 
ment  entered  for  the  defendants. 


PUBLIC  MONEYS— INJUNCTION.  « c^o. 

[General  Term,  April,  1873.] 

*F.  W.  MooRB,  City  Solicitor,  etc.  v.  S.  W.  Hoffman,  City 

Auditor,  kt  al. 

1.  All  municipal  corporations  in  Ohio  derive  their  powers  by  delegation  from  the 

legislature,  which  has  conferred  upon  them  no  authority  to  appropriate  public 
moneys  raised  by  taxation  to  the  payment  of  expenses  for  entertaining  guests 
invited  to  and  receiving  their  public  hospitalities. 

2.  Injnnction  is  a  proper  remedy  to  restrain  such  unauthorized  use  of  the  public 

moneys. 

S.  Courts  have  no  power  to  restrain  by  injunction  or  otherwise,  legislation  by  the 
council  of  a  municipal  corporation,  but  can  restrain  the  carrying  out  or  execu- 
tion of  illegal  or  unauthorized  legislation ;  and  where  officers  or  members  of 
council  are  appointed  by  the  council  to  effect  the  objects  of  such  legislation, 
snch  dfficers  or  members  may  be  restrained  from  doing  so  as  effectually  as  if 
they  were  private  citizens  or  strangers. 

^.  A  city  council  has  power  to  appropriate  money  for  "incidentals"  without  speci- 
fying the  particular  objects  of  expenditure;  but  no  expenses  can  be  incidental 
which  are  not  authorized  by  law  to  be  incurred,  and  which  could  be  enjoined  if 
specified  in  an  appropriation  to  pay  them. 

I^«  Where  such  appropriations  for  ^'incidentals"  are  made  monthly  for  the  following 
current  month,  an  unexpended  balance  need  not  be  covered  into  the  treasury 
to  be  again  appropriatea,  but  the  same  stands  appropriated  for  such  purpose, 
and  the  succeeding  appropriation  can  be  made  less  to  the  amount  of  such 
unexpended  balance. 

Stallo  &  Kittredge,  for  plaintifi. 
Pugh  &  Throop,  for  defendants. 

Yaple,  J. 

This  action  is  brought  by  the  city  solicitor  of  the  city  of  Cincinnati 
to  restrain  the  unlawful  application  and  use  of  the  moneys  of  the  city, 
which  have  come  into  its  treasury  by  means  of  taxes  levied  upon  the 
citizens  and  property  within  it. 

*  Followed  on  the  point  that  it  is  not  within  the  power  of  a  municipal  corpora- 
tion in  this  state  to  appropriate  public  moneys,  raised  by  taxation,  for  the  purpose 
of  entertaining  public  guests. 


Superior  Coort  of  Clnelnnatl. 


He  is  the  law  officer  of  the  city,  acting  in  such  cases  by  virtue  of 
statutory  anthority,  in  behalf  of  the  taxpayers  and  property  witbin-tbe 
city  limits,  and  to  his  action  in  the  premises  this  court  is  bound  to  give 
■psnpTtfiil  mnstH<>ratinn  atiH  rnrctnl  nttptitinn. 
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as  such,  contemplated  drawing  their  certificate  upon  the  auditor  for  any 
of  the  unpaid  expenses  (the  $225  having  been  paid  before  suit  brought), 
this  court,  in  special  term,  refused  to  allow  an  injunction  against  either 
of  them.  Neither  did  it  appear  whether  the  city  claimed  that  there  was 
any  ordinances  appropriating  any  money  to  pay  these  expenses,  or 
whether  the  passage  of  one  by  the  council  would  not  be  first  requisite 
to  enable  any  one  to  act  in  order  to  draw  the  mone3;  from  the  treasury. 
Relief  against  the  city  was  therefore  denied,  because  courts  have  no 
power  to  enjoin  legislation  by  a  city  council,  any  more  than  they  they 
would  be  authorized  to  enjoin  the  legislature  of  the  state  from  enacting 
Bmy  law  or  passing  any  resolution,  as  city  councils  merely  exercise  such 
legislative  powers  as  are  delegated  to  them  by  the  legislature  of  the 
state,  for  the  convenient  and  proper  exercise  of  the  function,  the  legis- 
lature having  authority  to  pass,  itself,  every  ordinance  and  resolution 
that  such  council  may.  People  v.  Sturtevant,  9  N.  Y,  (5  Seld.)  263; 
Whitney  v.  Mayor  of  New  York,  28  Barb.  233;  People  v.  Mayor  of  New 
York,  32  Barb.  35  ;  Hilliard  Inj.  318,  Sec.  20. 

Fitzgerald  and  Keck,  the  special  committee,  were  then  made  parties, 
and  this  amended  petition  filed.  By  demurring,  the  defendants  admit 
the  facts  stated  therein  to  be  true,  for  the  purpose  of  passing  upon  the 
question.«  presented  by  it  for  decision. 

When  the  common  council  passed  this  resolution,  and  appointed 
Fitzgerald  and  Keck  a  special  committee  to  carry  it  out,  its  legislation 
upon  the  subject  was  concluded — at  an  end.  Then  its  mere  execution 
began.  The  city  solicitor  and  judge  of  the  police  court,  or  any  mere 
private  individuals,  could  as  well  have  been  appointed  such  committee, 
as  the  presidents  of  the  two  branches  of  the  council.  Nothing  after  the 
passage  of  the  resolution  has  been  legislative  in  its  nature,  but  merely 
ministerial.  Keck  and  Fitzgerald  are  as  liable,  therefore,  to  be  restrained 
by  injunction,  if  this  be  a  proper  case  upon  its  merits  to  warrant  it,  as 
any  person  or  officer  who  may  Undertake  to  execute  or  carry  out  the 
ends  of  illegal  legislation.     5  Seld.  263. 

Before  passing  upon  the  main  question  involved  in  the  decision  of 
this  case,  it  will  be  proper  to  decide  certain  preliminary  questions  raised 
by  the  plaintiff,  which  are  important  as  involving  the  financial  practice 
of  the  city  acted  upon  for  many  years.  The  custom  of  the  city  council 
is,  and  has  been,  every  month,  to  appropriate  from  the  general  fund,  a 
certain  specified  amount  of  money  for  '*  incidentals  " — that  is,  for  inci- 
dental, or  contingent  and  unforeseen  expenses,  or  outlays ;  and  if,  at  the 
end  of  any  month,  such  previous  appropriations  be  not  all  expended, 
the  unexpended  balance  is  not  returned,  or  covered  into  the  treasury 
and  reappropriated,  but  it  stands  as  appropriated  to  **  incidentals,''  and 
the  next  appropriation  is  made  less  by  the  amount  of  such  unexpended 
balance. 

Complainant's  counsel  contend  that  an  appropriation  for  "  inciden- 
tals "  cannot  be  legally  made,  as  the  precise  things  for  which  the  money 
is  to  be  expended  are  not  specified.  To  require  this  would  be  impracti- 
cable, needlessly  embarass,  and  often  prove  injurious  to  the  interests  of 
the  city ;  and  to  require  the  council  at  the  end  of  every  fiscal  month, 
to  cover  these  unexpended  balances  into  the  general  fund  in  the  treas- 
ury, and  immediately  reappropriate  them  for  the  next  month,  instead  of 
simply  making  the  appropriation  for  that  month  so  much  less,  could 
serve  no  useful  purpose,  and  would  entail   much  needless  labor  in  the 
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keeping  of  the  auditor's  and  treasurer's  accounts.  Once  appropriated, 
always  appropriated,  is  the  rule.  Congress  has,  by  law,  required  unex- 
pended balances,  at  the  end  of  every  two  years,  to  be  covered  into  the 
treasury  of  the  United  States.  Previously,  unexpended  appropriations 
remained  for  years,  which  caused  confusion  and  embarrassment,  as  often 
they  would  never  be  needed  for  the  original  purpose.  By  being  covered 
back  into  the  treasury,  they  can  be  appropriated  for  any  legal  purpose. 

But  it  is  obvious  that  all  expenses  of  a  municipal  corporation  in 
this  state,  whether  **  incidental  *'  or  specific,  must  be  for  some  legally 
authorized  purpose — an  object  which  such  corporation  has  power  to 
promote  or  effect ;  and  this  power  and  authority  must  be  given  it  by  leg^- 
islative  grant.  If  outside  of  this,  such  expenditures  cannot  be  "  inci- 
dental "  expenses  of  the  corporation,  but  merely  the  unauthorized  and 
illegal  use  of  the  public  moneys,  the  same  as  if  a  specific  unlawful  object 
of  expenditure  were  definitely  mentioned. 

So,  we  are  brought  to  the  real  question  presented  for  decision  by 
this  case.  Can  a  municipal  corporation  in  Ohio  expend  moneys  in  its 
treasury,  raised  by  taxation,  in  entertaining  guests,  which  its  authorities 
have  invited,  and  on  whom  they  may  bestow  the  hospitalities  of  such 
municipality  ? 

Anciently,  and,  I  believe,  generally,  in  Europe  to  this  day,  cities 
possessed  and  possess  many  independent  powers,  similar  in  their  nature 
to  those  of  the  state  or  kingdom  ot  their  location,  they  often  being,  in  a 
great  measure,  the  state  or  kingdom  itself.  They  could  invite  and  enter- 
tain sovereigns  and  illustrious  guests,  to  whom  the  city's  ruler  is  in  the 
habit  of  tendering  the  keys,  or  its  freedom — that  being:  symbolical  of  the 
fact  that  such  city  was  once  sovereign,  walled,  and  invested  with  the 
right  to  keep  out  all  comers,  who  might  claim  a  right  to  rule  it,  sur- 
rendering the  keys  of  the  gates  to  the  visiting  king  or  emperor  of  the 
state,  being  the  highest  token  of  submission  and  devoted  loyalty  to  and 
confidence  in  him. 

Our  municipal  hospitalities  to  invited  or  visiting  guests  are  evidently 
the  adoption  of  this  idea  of  city  independence  and  sovereignty.  Its 
propriety  is  strengthened  in  general  opinion  by  the  fact  that  municipali- 
ties were  existing  facts  before  our  constitutions  were  framed.  Thus 
our  new  constitution  did  not  destroy  and  recreate  their  corporate  exist- 
ence as  quasi  persons.  As  such,  they  continued  liable  for  all  their  debts 
and  obligations,  and  capable  of  enforcing  all  their  pre  existing  contract 
and  property  rights.  But  in  Ohio  they  did,  as  parts  of  the  state,  vest 
all  legislative  power  in  the  state,  to  be  exercised  directly  for  them  by 
the  legislature,  or  to  receive  such  portion  thereof  back  by  delegation  as 
the  legislature,  in  its  discretion,  might,  from  time  to  time,  see  fit  to  con- 
fer upon  them.  Their  powers  are,  then,  in  every  case,  to  be  ascertained 
by  the  grants  which  the  legislature  has  conferred  upon  them  in  their 
respective  charters ;  and  where  the  legislature  has  clearly  refrained  from 
conferring  upon  them  a  given  power,  its  failure  to  do  so  is  as  clear  a 
forbidding  of  the  exercise  of  such  power  as  though  there  were  an 
■express  prohibition.  Prigg  v.  Pennsylvania,  41  U.  S.  (16  Pet.).  539, 
617,  618.  It  is  unnecessary  (for  that  would  be  vain)  for  the  court  to 
inquire  whether  municipalities  ought  not  to  have  the  right  and  power, 
properly  and  strictly  guarded  against  abuse,  to  expend  money  in  the 
entertainment  of  guests,  where  to  do  so  would  redound  to  the  general  ben- 
efit of  their  citizens  and  commerce ;  to  defray  the  expenses  of  celebra- 
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tions  and  meetiugs  to  promote  great  improvemem 
prosperity  and  growth  may  largely  depend ;  or  tc 
tions  of  money  where  a  public  calamity  has  suddei 
munity,  as  recently  happened  to  our  sister  city 
people  of  the  northwest,  by  fire—  cases  in  which  i 
liberally  according  to  their  means,  and  preferred 
the  sufferers  at  once,  by  the  immediate  advanc< 
the  corporation,  rather  than  to  await  the  slow  at 
raising  private  contributions.  We  can  only  declai 
possess  no  legislative  power,  much  less  to  legislate 
has  declined  to  do  so.  Our  legislature  is  in  sessioi 
of  every  year,  and  to  it  resort  must  be  had  t 
defects  or  omissions  in  legislation. 

We  have  carelully  examined  every  provisioi 
ferring  powers  upon  municipal  corporations,  the 
Sec.  199  [see  Sec.  1692.  Rev.  Stat.],  of  the  munici 
18,  1870  (67  Ohio  L.  72),  containing   forty-one 
power.     They  are  all  limited,  definite,  and  speci 
whole  code,  are  any,  even  general  words,  to  be 
authorization  of  the  expenditure  of  moneys  for 
complained  of  in  this  case.     The  power  is  either 
exist.     We  have  not  stopped   here ;    but  have  e; 
cases  decided  by  courts  in  other  states,  and  can  fii 
that  countenances  outlays  of  the  public  moneys  t 
poses. 

Hodges  V.  Buffalo,  2  Denio  110,  is  directly  in 
By  statute,  power  was  conferred  upon  that  cil 
lations  *'  for  the  good  government  and  order  of  the  s 
and  commerce  thereof ^  as  may  be  necessary  to  carry 
given  to  said  council.     (Our  municipal  code  conti  i 
words  as  these,  or  their  equivalent.)     The  city  co  ; 
tion  to  aid  in  the  proper  celebration  of  the  Fourth 
committee,  composed  of  their   members,  to   carrj 
Military  guests  from  Detroit  and  Rochester  were  in  i 
tertained.     For  furnishing  such  entertainment  and  i 
had  been  made  with  Hodges  to  pay  him  $1,200.       ' 
all  this  sum  but  ^55.11,  and  to  recover  that  amoi  ; 
but  judgment  was  rendered  against  him.     The  cou 
had  ''no  authority  to  furnish  entertainment  for  th 
of  the  city  at  the  public  expense."     The  court  spy : 
be  conferred  by  statute.     It  cannot  be  taken  by  imj  1 
corporations  have  no  other  powers  than  such  as  ai ! 
or  such  as  are  necessary  to  carry  into  effect  the  pc ' 
ferred.     The  act  to  incorporate  the  city  of  Buffalo  c : 
which  countenances  the  claim  now  set  up  as  app ; 
corporation."     The  correctness  of  this  decision  is  ;i 
V.  Mayor  of  New  Vork,  3  N.  Y.  (3  Comst.),  430,  41 
*•  Until  the  decision  of  Hodges  v.  Buffalo,  supra,  nol 
quent  than  for  city  authorities  to  vote  largesses  and 
quest  for  objects  and  purposes  having  no  possible  «; 
growth  or  weal  of  the  body  politic,  thus  subjectini 
to  unnecessary  and  oppressive  taxation.     Since  the  d 
the  principle  has  been  more  generally  recognized  ai 

64  Dis. 
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these  corporations  are  creatures  of  limited  powers,  especially  upon  the 
subject  of  the  appropriation  of  the  funds  of  the  people." 

In  the  case  of  Tash  v.  Adams,  64  Mass.  (10  Cush.)  252  (the  court 
being  composed  of  Shaw,  C.  J.,  and  Dewey,  Metcalf,  Fletcher,  Bigelow, 
and  Caleb  Gushing,  JJ.),  it  was  held,  that  the  town  of  Natick  had  no 
authority  to  appropriate  money  to  celebrate  the  anniversary  of  the  sur- 
render of  Cornwallis.  In  Hood  v.  Lynn,  83  Mass.  (1  Allen)  103,  it  was 
held,  that  *'a  town  has  no  authority  to  appropriate  money  for  the  cele- 
bration of  the  Fourth  ot  July.'*  See  also,  to  the  same  effect,  Gerry  v. 
Stoneham,  83  Mass.  (1  Allen)  319. 

In  Claflin  v.  Hopkinton,  70  Mass.  (4  Gray)  502,  it  is  held,  that  a 
town  has  no  authority  to  vote  money  for  the  purchase  of  uniforms  for 
an  artillery  company. 

Dillon  Municipal  Corporations,  p.  141,  Sec.  100,  says :  "  Without 
express  power,  a  public  corporation  cannot  make  a  contract  to  provide 
for  celebrating  the  Fourth  of  July,  or  to  provide  an  entertainment  for 
its  citizens  or  guests.  Such  contracts  are  void ;  and  although  a  plaintiff 
complies  therewith  on  his  part,  he  cannot  recover  of  the  corporation.'* 
We  find  no  decision,  or  even  dictum,  of  any  court  to  the  contrary,  or 
qualifying  in  the  least  this  rule.  All  the  authorities  concur  that  the  use 
of  such  moneys  for  such  purposes  may  be  restrained  by  injunction. 
Then,  although  the  present  may  not  be,  owing  to  its  circumstances 
and  associations,  such  a  case  as  could,  with  most  propriety,  have  been 
chosen  to  test  this  general  question,  it  yet  stands  upon  precisely  the 
same  legal  grounds  that  one  would  which  involved  the  most  glaring 
and  inexcusable  misappropriation  and  waste  of  the  public  money. 

Demurrer  overuled. 


I  c^c.  PUBLIC  SEWERS— INJUNCTION. 

[Special  Term,  October,  1872.] 

Aluson,  Smith  &  Johnson  v.  Cincinnati  (City). 

1.  The  plainti£fs  were  the  owners  of  a  large  four-story  brick  building,  fronting  on 

Vine  street,  Cincinnati,  and  abutt  ng  eighty  feet  on  the  north  line  of  Burke 
alley,  which  it:  ten  feet  wide.  The  foundations  of  plaintiffs*  building  were 
about  eleven  feet  in  depth  below  the  crown  of  the  alley.  The  defendant,  in  the 
prosecution  of  the  plan  of  sewerage,  legally  adopted  many  yeaxs  after  the  erec- 
tion of  plaintiffs'  building,  proposed  to  lay  a  pipe  lateral  to  the  depth  of  twelve 
feet  below  the  crown  ot  the  alley,  and  for  that  purpose  was  about  to  make  the 
necessary  excavation.  The  soil  was  loose  sand  ana  gravel,  and  plaintiffs  sought 
an  injunction  on  the  ground  that  the  construction  of  the  sewer  was  contrary  to 
law  and  against  the  right  of  plaintifis ;  that  there  was  great  danger  of  under- 
mining the  building,  so  that  it  would  be  greatly  injured  or  broken  down,  be- 
sides endangering  the  lives  of  their  employes  in  the  building,  who  had  threat- 
ened to  quit  work  in  case  the  excavation  proceeded. 

2.  On  a  showing  by  the  defendant  that  the  proposed  sewer  was  an  original  improve- 

ment, and  was  reasonable  and  proper,  and  could  be  safely  done  if  carefully  exe- 
cuted :    Held — 

(1)  That  on  the  facts  proved,  there  was  no  sufficient  reason  to  authorize  the 
court  to  prevent  the  work  from  being  constructed  according  to  the  plan,  on 
the  ground  of  apprehended  danger  to  the  building,  and  that  the  threat  oi  the 
employes  to  leave  the  building,  m  case  the  work  was  prosecuted,  presented  no 
cause  for  granting  the  relief  prayed  for. 
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(SS)  That  the  plan  of  sewerage  having  been  legally  adopted,  and  being  an  original 
improvement,  the  private  rights  of  lot-owners  must  be  held  to  be  subordinated 
to  the  public  right  to  construct  it ;  and  where  the  defendant  exercises  due  care, 
there  is  no  ground  of  injunction. 

(3)  But,  quaere^  as  it  may  be  said  that  the  plaintiffs  acted  prudently  in  the  erec- 

tion of  their  building  with  reference  to  tnis  improvement,  if  damages  neverthe- 
less ensue  by  reason  of  constructing  the  sewer,  though  the  work  be  done  with 
due  care,  whether  those  damages  may  be  recovered  ? 

(4)  That  the  municipal  code,  which  does  not  allow  excavations  deeper  than  nine 

feet,  applies  to  adjoining  lot-owners,  and  does  not  apply  to  municipal  corpora- 
tions in  the  improvement  of  streets  and  alleys. 

Long  &  Kramer,  for  plaintifis. 

Moore,  Conner  &  Warrington,  for  defendant. 

On  motion  for  an  injunction  to  restrain  the  defendant  from  con- 
structing a  sewer  in  Burke  alley. 

Hagans,  J. 

In  1864,  the  plan  of  sewerage  for  the  eighth  district,  first  division, 
was  duly  adopted,  and  all  the  necessary  legal  steps  taken  to  make  it  the 
permanent  plan  for  the  sewerage  of  that  division.  The  plan  shows  the 
main  sewer  to  be  located  in  Vine  street,  with  lateral  sewers,  and  among 
others,  this  lateral  in  Burke  alley  east  to  Stone  alley,  and  thence  north. 
There  is  no  complaint  that  the  action  of  the  proper  authorities  in  adopt- 
ing the  plan  was  not  had  in  good  faith  and  in  the  exercise  of  a  proper 
discretion.  It  is,  therefore,  final.  The  main  sewer  in  Vine  street  has 
been  constructed,  and  now  the  defendant  is  ready  to  contract  for  the 
construction  of  a  twelve- inch  pipe  lateral  in  Burke  alley,  in  pursuance  of 
the  plan.  This  lateral  is  to  be  laid  at  a  depth  ot  twelve  ieet  from  the 
crown  of  the  alley.  The  alley  is  ten  feet  wide.  There  is  no  dispute 
that  it  is  a  public  alley  belonging  to  the  city  for  the  public  use,  nor  that 
the  construction  of  this  sewer  is  an  original  improvement.  The  plain- 
tiffs own  a  four-story  building,  erected  several  years  before  the  adoption 
of  the  plan,  fronting  thirty  feet  on  Vine  street,  and  abutting  the  north 
line  of  this  alley  for  a  distance  of  eighty  feet,  as  well  as  a  rear  building 
five  stories  in  height ;  but  as  to  it  the  alley  is  much  wider,  and  it  is  con- 
ceded  it  is  in  no  danger  The  property  is  the  well-known  Franklin  type 
foundry,  and  contains  a  great  deal  of  heavy  machinery  and  a  large  num- 
ber of  hands.  The  foundation  walls  of  the  plaintiffs'  front  building,  at  the 
corner  of  the  alley  and  Vine  street,  are  about  eleven  feet  (perhaps  two 
or  three  inches  less)  below  the  crown  of  the  alley,  and  at  the  rear  end  of 
the  front  building  are  at  least  fully  twelve  feet  below  the  same,  for  the 
reason  that  the  alley  as  it  extends  eastwardly  has  an  ascending  grade. 
The  walls  of  the  building  are  as  strong  as  is  usual  in  buildings  of  that 
size.  Some  effort  was  made  to  show  that  this  was  an  unreasonable  im- 
provement, because  it  might  be  made  by  beginning  at  a  point  eighty 
feet  east  of  Vine  street  where  the  alley  widens,  and  thence  to  Stone 
alley,  and  thence  to  connect  with  the  sewer  on  Fourth  street.  The 
plaintiffs  have  constructed  a  private  sewer  for  their  own  use  and  at  their 
own  expense  under  the  front  building,  connecting  with  the  sewer  on 
Vine  street.  But  there  seemed  no  sufficient  reason  to  suppose  the  plan 
adopted  was  or  is  unreasonable.  That  whole  matter  was  within  the  dis- 
cretion of  the  proper  authorities  when  the  plan  was  adopted.  It  was, 
therefore,  conclusive ;  and  the  construction  of  the  plaintiffs'  private 
sewer  formed  of  itself  no  sufficient  reason  why  the  plan  should  not  be 
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carried  out,  as  it  accommodates  other  property  abutting  on  the  south 
side  of  the  alley  and  fronting  on  Fourth  street,  as  well  as  that  abutting 
on  Stone  alley. 

The  plaintifis  allege  that  the  foundation  walls  of  the  front  building 
rest  on  loose  sand  and  gravel,  and  this  appeared  in  proof;  that  the 
defendant,  contrary  to  law  and  against  the  rights  of  the  plaintiffs^  proposes 
to  construct  the  sewer ;  that  the  alley  is  so  narrow  and  the  excavation 
so  deep,  and  the  laying  of  the  sewer  in  such  close  proximity  to  the  said 
walls  of  the  front  building  so  hazardous,  that  there  is  great  danger  of 
undermining  them  and  the  building  greatly  injured  or  broken  down,  as 
well  as  endangering  the  lives  of  the  employes  in  the  building,  to  the 
lasting  and  irreparable  injury  of  the  plaintiffs ;  and  that  they  have  a 
private  sewer  ample  for  their  own  use,  constructed  at  their  own  expense. 
They  ask  for  a  restraining  order. 

The  defendant  answers  denying  all  these  allegations,  and  avers  that 
the  depth  is  absolutely  necessary  for  the  purposes  of  proper  drainage  of 
the  property  abutting  on  this  as  well  as  Stone  alley ;  that  there  is  no 
danger  to  plaintiffs'  building,  because  the  excavations  are  made  in  short 
sections  of  four  feet  wide  by  six  in  length,  to  the  depth  of  seven  feet, 
and  inwardly  sloping  thence  to  the  bottom,  to  the  size  of  the  pipe, 
between  which  are  left  sections  of  natural  soil  of  from  four  to  five  feet ; 
that  an  excavation  is  sheathed  and  braced  ;  the  sections  of  natural  earth 
then  tunneled  ;  the  pipe  laid ;  and  then  the  excavation  filled  in,  leaving 
the  braces  in,  before  another  excavation  is  made;  and  so  on.  In  this 
way  it  is  alleged,  similar  excavations  have  been  made  and  sewers  laid  in 
alleys  no  wider  than  Burke  alley,  where  the  soil  was  more  unfavorable, 
with  buildings  abutting  of  equal  and  greater  weight  than  plaintiffs',  and 
the  foundation  of  less  depth  :  **  and  therefore  defendant  avers  that  if  can 
and  will^  if  permitted ^  cause  this  sewer  to  be  constructed  iviihout  any  injury 
whatever  to  plaintiffs,  either  in  person  or  property y 

A  very  large  number  of  affidavits  were  read  on  both  sides;  and  some 
of  those  x)n  the  part  of  plaintiffs,  besides  the  danger  to  this  building, 
expressed  fear  of  personal  danger  to  the  workmen  in  the  building.  But 
the  overwhelming  testimony  is  in  favor  of  the  entire  safety  of  the  con- 
struction of  this  sewer  in  the  manner  indicated.  These  affidavits  on  the 
part  of  the  city  consists  of  the  sworn  statements  of  engineers,  contrac- 
tors, a  sewerage  inspector,  and  the  president  of  the  sewerage  commission. 
I  am  bound  to  believe,  from  these  statements  so  uniform  to  this  point 
— statements  made  by  those  in  whose  experience  and  to  whose  careful 
judgment  these  important  interests  are  committed,  as  against  the  state- 
ments of  those  who  are  inexperienced  in  such  matters,  and  a  small 
number  of  architects,  whose  judgment  in  this  respect  does  not  seem 
entitled  to  equal  weight — that  the  fears  expressed  are,  if  not  wholly 
groundless,  at  least  not  well  justified.  If  the  proof  showed  a  reason- 
able apprehension  of  danger  it  might  present  a  different  case.  Hereto- 
fore it  has  been  deemed  proper  to  interfere  in  this  class  of  cases,  and  to 
interpose  the  restraining  order  of  the  court,  and  it  has  frequently  been 
done,  mainly  on  the  ground  that  damage  must  necessarily  ensue ;  but  I 
suppose  only  when  there  was  good  ground  of  apprehension.  Since  the 
decision  of  our  Supreme  Court,  however,  in  the  case  of  Cincinnati  v. 
Penny,  21  Ohio  St.  499,  I  apprehend  such  interference  cannot,  if  the 
case  is  otherwise  unobjectionable,  be  sustained  on  any  other  ground,  if 
at  all.     That  was  a  case  where  Penny's  dwelling  abutted  on  Borden 
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alley.    The  excavation  of  the  sewer  was  thirteen 
due  care  on  the  part  of  the  city.     The  foundation      i 
were  only  four  feet  deep,  and   suitable  for  the  sti 
was   erected.     The    excavation    for  the    sewer  \ 
support  of  the  foundation  walls  of  the  buildings    i 
they  gave  way.     There    was    a  judgment    agaiu^ 
damages.     But  the  Supreme   Court,  in   reversing     I 
that  municipal  corporations  are  not  liable  to  sue 
improvement  is  original  and  reasonable  and   pro]    i 
scope  of  the  corporate  authority,  and  there  is  no  t    ; 
a  party  must  not  only  act  prudently  under  the  < 
time  buildings  are  erected,  **  but  must  also  take  ii    i 
right  of  the  municipality  to  make  future  improve    i 
or  alleys,  and  to  appropriate  them  to  other    publ 
scope  of  their  authority.     If  these  latter  consider 
it  was  his  own  folly  to  omit  them,  and  if  injury  enst    : 
lortune."     After  reviewing  all  the  decisions  in  (J    i 
subject  of  municipal  improvements  and  the  liabilit 
in   relation   thereto,   they   quote  with   special   emj   i 
Crawford  v.   Delaware,  7  Ohio  St.  469,  and  Cincin    \ 
Ry.  Co.  V.  Cumminsville,  14  Ohio  St.  523,  as  supf 
the  law. 

It  may  be  said  that  the  case  at  bar  shows  tha 
due  care  in  erecting  this  building  with  reference  tc  i 
ment.     Admitting  this,  the  testimony  shows  no  groi  i 
apprehension  of  danger,  and  that  very  precaution  is  t 
this  application  should  be  refused.     If  damage  real  > 
under  this  state  of  fact,  whether  the  city  would  b^ 
I  am  not  now  to  consider.     No  effort  was  made  to  si  : 
had  the  right  of  redress  by  a  recovery  in  an  action  a 
age.     Indeed  I  may  say,  that  may  be  regarded  aj 
undet  the  decision  in  Cincinnati  v.  Penny,  supra. 

The  affidavit  of  the  occupant  of  the  premises  al 
the  south  and  fronting  on  Vine  street,  expressed  stro  i 
danger  to  that  building.  But  he  is  no  party  to  thi  i 
if  the  sewer  be  allowed  to  be  constructed,  the  emplo  • 
would  quit  their  employ  and  great  loss  would  ensue 
that  this  is  a  reason  for  the  interference  by  injunci  i 
our  Supreme  Court  in  Cincinnati  &  S.  G.  A.  St.  R; 
ville,  supray  to  the  public  right  to  make  such  an  i  i 
private  rights  of  lot -owners  are  necessarily  subordin  i 
ful  exercise  of  its  corporate  powers,  losses  are  ofte : 
individuals  by  the  city,  which  are  not  the  subject  o  i 
less  the  ground  for  an  interference  by  injunction  to  p  i 
hardship  is  unavoidable,  and  the  losses  inseparable  fr : 
the  parties.  The  injury  which  the  party  apprehei 
Erkenbrecher  v.  Este,  13  Re.  603  (1  C.  S.  C.  36: 
regards  that  as  an  injury  which  contravenes  or  inter 
nized  legal  right.  Sparrow  v.  Oxford,  41  Eng.  C! 
Brown,  12  Ohio  St.  294,  299. 

It  is  said  that  the  municipal  code  does  not  allow  i 
than  nine  feet,  and  that  this  is  declaratory  of  the 
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But  I  do  not  think  it  applies  to  municipal  corporations  in  the  lawful 
improvement  of  streets  and  alleys,  but  to  adjoining  lot-owners. 

On  the  whole,  I  think  the  motion  for  an  injunetion  ought  to  be 
refused ;  but  the  case  may  stand  for  any  future  motion  that  the  plaiiiti& 
may  desire  to  make,  during  the  progress  of  the  work,  with  the  right, 
on  the  part  of  the  city,  at  the  proper  time,  to  have  the  cause  dismissed. 


%  age.  ATTACHMENTS— PRINCIPAL  AND  SURETY. 

[Special  Term,  May,  1872.] 

James  Bradford  et  al.  v.  John  B.  Mooney  et  al. 

1.  An  attachment  was  discharged  by  the  general  term  of  this  court  on  error,  and 

judgment  was  recovered  of  the  sureties  on  the  attachment  bond  for  all  the 
damages  accruing  up  to  the  final  discharge  of  the  attachment,  and  the  snreties 
paid  It. 

2.  On  demurrer  to  a  petition  filed  by  the  sureties  on  the  attachment  bond  against 

the  sureties  on  the  bond  in  error  for  contribution  pro  rata:  Held^  that  the 
two  sets  of  sureties  were  not  cosureties,  nor  was  there  any  right  of  subroga- 
tion or  contribution,  but  that  there  existed  the  relation  ot  principal  and  surety 
between  the  two  sets  of  sureties,  and  the  plaintiffs  being  the  principal  and  hav- 
ing paid  the  damages,  there  was  no  liability  on  the  defendants. 

Collins  &  Herron,  for  plaintiffs. 

Yaple  &  Healy,  Standish  &  Brown,  and  Matthews  &  Ramsey,  for 
defendants. 

Hagans,  J, 

Lee  and  Leavitt,  on  February  21,  1867>  sued  out  an  attachment  in 
this  court,  against  Thomas  C.  Butler,  tor  about  $47,000,  and  the  plain- 
tiffs became  sureties  in  the  undertaking,  given  by  Lee  &  Leavitt  to 
Butler,  to  procure  the  attachment.  This  undertaking  was  in  double  the 
amount  of  the  claim,  and  to  the  effect  that  Lee  &  Leavitt  should  pay  to 
Butler  all  damages  which  he  might  sustain  by  reason  of  the  attachment, 
if  the  order  was  wrongfully  obtained.  2  S.  &  C.  1004.  [Sec.  5623,  Rev. 
Stat.]  On  this  attachment  Butler's  property  was  seized,  and  his  busi- 
ness interrupted  and  stopped.  On  September  21,  1867,  the  order  of 
attachment  was  discharged.  Lee  &  Leavitt,  being  desirous  that  the 
attachment  should  be  continued,  and  the  order  discharging  the  same 
should  be  reviewed  in  error  in  the  general  term  of  this  court,  filed  a 
petition  in  error  therein.  Plaintiffs  being  unwilling  to  become  sureties 
on  a  supersedeas  bond,  refused  so  to  do,  and  the  defendants,  without  any 
solicitation  or  request,  on  the  part  of  the  plaintiffs,  on  September  28, 
1867,  became  sureties  on  the  supersedeas  bond,  and  the  order  of  attach- 
ment was  thereby  continued,  and  the  property  remained  in  the  custody 
of  the  sheriff.  This  bond  was  made  to  Butler  in  double  the  amount  of 
the  appraised  value  of  the  property  attached,  conditioned  to  pay  all 
damages  to  Butler  sustained  by  him  in  consequence  of  the  petition  in 
error,  *'  in  the  event  the  order  of  attachment  shall  be  discharged  by  the 
court  in  which  said  petition  in  error  shall  be  filed,  as  having  been  wrong- 
fully obtained."  S.  &  S.  698.  [See  Sec.  6663b,  Rev.  Stat.]  On  Febru- 
ary 9,  1868,  the  general  term  afG.rmed  the  judgment  discharging  the 
attachment.     Lee  &  Leavitt,  in-  the  meantime,  had  become  insolvent ; 
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and  on  July  24, 1869,  Butler  brought  suit  on  th< 
the  plaintiffs,  in  which  he  claimed  to  recover  ab< 
by  reason  of  being  kept  out  of  the  po<%session  c 
breaking  up  of  his  business  up  to  February 
plaintiffs  defended,  spending  a  great  deal  of  tim 
defense,  and  paying  in  costs  and  attorneys' 
Butler  recovered  judgment  against  them  on  Jui 
during  the  whole  .  period  named,  to- wit,  from 
February  9, 1868,  to  the  sum  of  $4,500,  which  tl 

The  petition  in  this  case  avers  that  the  d< 
equity  to  reimburse  the  plaintiffs  in  such  si 
liable  for  to  said  Butler,  to-wit,  with  amount  of 
him  by  reason  of  the  continuance  ot  the  ore 
September  28,  1867,  to  February  9,  1868;  and  tl 
pro  rata  damages  awarded  against  the  plaintiffs 
the  property  was  held  under  the  attachment  by  i 
bond,  as  well  as  a  like^r^  rata  share  of  the  costs 
by  the  plaintiffs  in  defending  the  suit  against  tht 
as  134  days  to  358  days,  or  $2,213,  and  interest  fi 

T6  the  petition  setting  out  substantially  t 
defendants  file  a  general  demurrer. 

It  will  be  seen  at  once  that  the  plaintiffs  d< 
such  portion  of  the  time  only  as  they  and  the 
bound,  as  a  result  of  a  general  equity,  on  the  grc 
but  of  equality  of  burden  and  benefit,  though  t 
ferent  instruments.  The  relief  demanded  ought 
case,  if  the  several  bonds  executed  by  the  parties 
same  engagement,  or  cover  the  same  liability.  1 
for  the  identical  subject  matter,  and  they  must  hi 
and  a  common  burden,  and  be  joined  in  the  comi 
their  several  obligations  as  much  as  if  they  were 
ment,  with  this  difference  only,  that  the  penalt 
proportions  in  which  Jthey  are  to  contribute.  A 
the  whole  debt,  there  is  the  right  of  contribut 
implied  assumpsit,  even  at  common  law. 

The  leading  case  of  Devey  v.  Earl  of  West 
270,  is  the  settled  law,  and  very  clearly  lays  dowi 
And  it  has  been  followed  in  the  courts  of  this  co 
the  cases  collected  in  1  Law  &  Eq.  Cases,  139  -^  F 
&  S.  166. 

Were  these  obligations  for  the  same  thing? 
obtain  the  attachment  to  which  the  plaintiffs  wer 
the  amount  of  the  claim,  and  that  they  shoulc 
which  Butler  might  sustain  by  reason  of  the  at 
was  wrongtully  obtained.  The  plaintiffs  thereby 
damages  lor  wrongfully  depriving  Butler  of  the  < 
erty,  as  well  as  the  natural  and  proximate  conse< 
the'  attachment.  Pettit  v.  Mercer,  47  Ky.  (8  M 
Berger,  47  Ky.  (8  Mon.  B.)  160;  Bennett  v.  Brow 
Gardner,  21  Wend.  270;  Bennett  v.  Brown,  31  B 

These  damages  were  all  contemplated  by  the 
course  and  risks  of  the  litigation.  They  must  be 
in  view  a  proceeding  in  error,  and  the  consequent 
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of  the  proceeding;  and  hence  the  judgment  against  them  very  properly 
included  the  damages  for  which  they  were  bound,  up  to  the  time  of  the 
final  discharge  of  the  order  of  attachment  in  the  general  term  of  this 
court,  that  accrued  by  reason  of  the  order  having  been  wrongfully 
obtained. 

The  undertaking  in  error  was  in  double  the  appraised  value  of  the 
property,  conditioned  to  pay  all  damages  by  reason  of  the  filing  of  the 
petition  in  error,  in  case  the  attachment  should  be  discharged  as  having 
been  wrongfully  obtained. 

The  first  bond  secures  the  damages  for  wrongfully  obtaining  the 
attachment  in  double  the  amount  of  the  claim.  The  second  bond 
secures  the  damages  by  reason  of  filing  the  petition  in  error  in  double 
the  appraised  value  of  the  property.,  if  the  attachment  shall  be  dis- 
charged as  having  been  wrongfully  obtained. 

Now,  it  seems  to  me  to  be  questionable  whether  the  obligations  are 
for  the  same  thing.  Is  the  burden  assumed  one  common  to  both  sets  of 
sureties,  or  the  end  and  purpose  the  same  as  it  all  were  joined  on  the  same 
obligation  ?  The  penalty  of  the  one  bond  is  in  double  the  claim ;  of  the 
other,  the  appraised  value  of  the  property ;  and  may  be  for  widely  dif- 
ferent amounts.  The  damages  in  the  one  cas^  are  for  wrongfully 
obtaining  the  order  of  attachment ;  in  the  other,  the  damages,  by  reason 
of  filing  the  petition  in  error,  if  the  attachment  shall  be  discharged  by 
the  court  on  error,  as  having  been  wrongfully  obtained.  Now,  the  first 
bond,  as  already  stated,  includes  such  damages  as  are  the  natural  and 
proximate  consequences  of  the  attachment,  to  the  amount  of  double  the 
claim.  Destruction  of  the  property  attached  by  flood,  fire,  or  other 
cause,  cannot  be  included,  unless  it  appears  it  was  caused  by  wrongfully 
obtaining  the  attachmeut.  The  second  bond  seems,  perhaps,  designed 
to  secure  the  safety  and  return  of  the  property  in  double  its  appraised 
value,  after  the  attachment  is  discharged  by  the  court  below.  Butler 
would  then  have  been  entitled  to  exercise  his  own  care  over  it ;  but,  by 
the  second  bond,  the  sherifi  continues  to  hold  it;  and  if  any  damages  be 
done  to  it  in  consequence  of  filing  the  petition  in  error,  the  defendants 
shall  be  liable  if  the  order  be  discharged"  by  the  court  in  error  as  having 
been  wrongfully  obtained.  The  language  of  the  statute  (S.  &  S.  594)  is, 
damages  all  sustained  by  the  adverse  party.  But  there  seems  a  conclusive 
consideration  why  the  obligations  are  not  the  same  engagement,  and  for 
one  and  the  same  thing,  and  it  appears  on  the  face  of  the  petition.  The 
two  bonds  are  independent.  The  parties  do  not  stand  in  the  same  situa- 
tion. The  plaintiffs  are  liable  from  the  time  of  obtaining  their  order  of 
attachment;  the  defendants  from  the  time  of  filing  the  petition  in  error 
only.  The  obligations  are  of  different  dates  and  for  different  amounts. 
This  is  admitted.  This  is  not  a  case,  therefore,  of  cosureties,  with  the 
right  of  contribution.  But  it  is  said  that  from  the  time  of  filing  the 
petition  in  error  the  obligation  is  identical,  and  that  as  to  that  period  the 
obligation  is  identical,  and  that  part  of  the  damages  were  realized  by 
reason  of  the  delay  caused  by  the  petition  in  error.  This  statement 
seems  to  bring  the  case  within  the  law  relating  to  subrogation^ 

Is  this  a  case,  then,  of  the  right  of  the  plaintiffs  to  be  subrogated 
pro  rata  to  a  security  in  the  hands  of  the  creditor,  Butler,  the  payment 
of  which  the  plaintiffs  may  enforce? 

I  derive  no  help  from  Hartwell  v.  Smith,  16  Ohio  St.  200,  in  this 
question,  for  there  the  obligations  of  the  sureties  were  for  the  same  debt, 
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and  the  second  surety  signed  the  bond  in  error  at  the  request  of  and 
along  with  the  debtor  and  the  first  surety.  The  court  held  the  debtor 
and  the  first  surety  to  be  in  fact  principal,  and  the  second  surety  only 
liable  in  case  they  failed  to  pay  the  debt ;  and  the  first  surety  having 
paid  the  debt,  there  was  no  superior  equity  in  his  favor.  The  converse 
might  be  true,  because  it  was  the  same  debt.  Nor  does  Denier  v.  Myers, 
20  Ohio  St.  336,  apply,  for  there  the  bail,  by  virtue  of  the  statute, 
assumed  and  agreed  to  pay  the  final  judgment  for  the  whole  original 
execution,  issued  upon  a  judgment  against  principal  and  surety.  It  was 
not  even  the  case  of  cosureties,  but  of  principal  and  surety  under  the 
statute.  [60  O.  L.  70]  S.  &  S.  422.  [Sec,  6654-5,  Rev.  Stat.]  And  so  in 
Potts  V.  Nathans,  1  Watts  &  Serg.  155,  I  do  not  think  there  was  any 
intention  in  fact  or  law  to  make  the  defendants  primarily  liable  for  the 
damages  stipulated  for  in  their  obligation.  This  seems  to  be  the  test  in 
a  claim  for  subrogation.  In  fact,  the  plaintiffs,  by  their  bond,  were  the 
parties  primarily  liable  for  these  damages,  and  they  have  paid  them. 
Baily  v.  Brownfield  20  Pa.  St.  (8  Harris)  41 ;  Stevens  v.  Goodenough,  26 
Vt.  676.  This  cannot  be  a  case  of  the  extension  of  the  payment  of  a 
liability,  without  the  consent  of  a  surety,  whereby  the  creditor  has  sus- 
pended his  right  of  action  ;  for  immediately  on  the  rendition  of  the  judg- 
ment in  the  court  below,  discharging  the  order  of  attachment,  the  liabil- 
ity of  the  plaintiffs  became  fixed,  and  Butler's  right  of  action  against 
the  plainti£Fs  accrued,  and  he  was  not  prevented  from  prosecuting  the 
plaintiffs  on  the  undertaking  by  the  proceedings  in  error.  To  return  to 
the  plaintiffs*  alleged  right  of  subrogation.  In  Wade  v.  Cooper,  1  Sim. 
156  (2  Cond.  Eng.  Ch.  358),  the  vice-chancellor  said  the  doctrine  of  sub- 
rogation *'  never  applied  to  a  person  who  becomes  a  surety  at  one  time, 
and  a  security  is  given  to  the  same  creditor,  either  for  another  debt,  or 
what  is  the  same  thing,  for  a  distinct  portion  of  the  debt  for  which  the 
first  security  is  given.  I  have  not  found  any  such  case.  On  the  con- 
trary, the  law  has  always  been  stinted  to  the  particular  contingency  of 
the  debt  being  one,  and  the  security  being  given  for  the  same  debt  at 
the  time  when  the  person  became  surety  lor  it."  But  it  is  said  that  this 
right  of  subrogation  in  the  case  at  bar  grows  out  of  the  statutory  rela- 
tions of  the  parties.  It  seems  to  me,  however,  that  the  statute  does  not 
alter  the  law  of  the  case,  and  that,  viewing  it  in  the  most  favorable  light 
lor  plaintiffs,  these  parties  stand  in  the  relation  of  principal  and  surety 
as  to  a  portion  of  the  damages,  and  that  the  obligation  of  the  defendants 
was,  at  most,  that,  if  the  plaintiffs  did  not  pay  their  portion  of  the  dam- 
ages after  filing  the  petition  in  error,  they  would.  The  plaintiffs  having 
paid  them,  that  ends  the  matter,  and  the  obligation  of  the  defendants 
becomes  extinguished.  In  this  view,  the  bond  of  the  defendants  was  a 
supplemental  bond.  They  are  not  cosureties,  and  there  is  no  claim  for 
subrogation  or  contribution.  Fields  v.  Pelot,  1  McMul.  Eq.  370 ;  Brand- 
enburg V.  Flynn,  51  Ky.  (12  Mon.  B.)  897.  On  the  whole  case,  the 
xlemurrer  should  be  sustained. 


1018  OHIO  DBCISIONS. 


Superior  Court  of  Clnciimatl. 


«  0  8  0.  INSURANCE— WARRANTIES— NOTICE. 

[General  Term.  April,  1873.] 

Eclipse  Insurance  Co.  v.  Nicholas  Schobmbr. 

1.  Where  conditions  are  annexed  to  a  policy  of  insurance,  they  will  not  be  con- 

strued as  amounting  to  warranties,  unless  the  language  employed  in  the 
policy  referring  to  them,  b^  fair  and  clear  construction,  makes  them  stuJi. 
The  language  of  the  policy  in  such  cases  is  to  be  taken  most  strongly  against 
the  insurer.  j 

2.  Where  such  conditions,  not  being  warranties,  require  the  assured  to  giye  notice 

to  the  insurer  of  any  increased  risk  to  the  property  insured  "  by  the  erection 
of  buildings,  or  by  the  use  or  occupation  of  neighboring  premises,  or  other- 
wise," if  the  assured  has  no  knowledge  of  such  increase  of  risk,  and  could  not 
haTC  ascertained  the  same  by  the  reasonable  exercise  of  diligence,  he  can  not 
be  a£fected  by  such  increased  risk,  or  be  bound,  at  his  peril,  to  ascertain  its 
existence,  and  notify  the  insurer  thereof. 

3.  If  the  object  of  requiring  such  notice  be  stated  in  the  condition  to  be  that  the 

insurer  may  exercise,  or  not,  an  option  reserved  to  him  to  cancel  such  policy, 
which  he  reserves  the  right  to  do  at  pleasure  without  assigning  any  reason 
therefor,  and  he  obtains  notice  from  other  sources  of  such  increased  nsk  from 
such  user  of  neighboring  premises,  that  accomplishes  the  same  purpose  as  if 
the  insured  had  given  such  notice,  and  will  excuse  the  insured  from  so  doing. 
If  the  insurer  does  not  thereupon  elect  to  cancel  such  policy,  but  continues  it, 
he  will  be  liable  for  a  loss  afterward  happening. 

4.  A  bill  of  exceptions,  which  does  not  set  out  the  evidence,  but  merely  that  evi- 

dence was  given  **  tending  to  prove  **  certain  facts,  can  not  be  so  construed  as 
to  authorize  the  court  to  assume  that  evidence  was  given  '*  tending  to  prove  " 
any  other  fact  put  in  issue  by  the  pleadings ;  and  if  any  charges  of  the  conrt 
as  to  the  law  are  based  wholly  upon  such  other  facts,  they  are  to  be  taken  by  a 
reviewing  court  as  mere  abstract  propositions,  and  whether, correct  or  not,  will 
not  warrant  the  reversal  of  the  judgment  rendered  in  the  case. 

Matthews  &  Ramsey,  for  plaintiff  in  error. 
Forrest  &  I^indemann,  for  defendant  in  error. 

Yaplb,  J . 

This  is  a  petition  in  error,  brought  to  reverse  a  judgment  rendered 
at  special  term,  in  favor  of  Schoemer,  plaintiff  in  the  case,  against  the 
insurance  company,  for  f2,500. 

Schoemer  was  insured  against  loss  by  fire  in  the  sum  of  $3,000,  on 
his  frame  house,  situated  on  Harrison  avenue,  in  the  city  of  Cincinnati, 
and  which  was  destroyed  by  fire  during  the  time  covered  by  the  policy. 
The  policy  provided  '*  that  in  case  the  above-mentioned  building,  or  any 
part  thereof,  shall  hereafter  be  appropriated,  applied,  or  used  to  or  for 
the  purpose  of  carrying  on  or  exercising  therein  %^y  trade,  business,  or 
vocation  named,  or  any  business  whatever,  in  any  of  the  articles  denomi- 
nated hazardous  or  specially  hazardous  in  the  conditions  annexed  to  this 
policy^  etc.,  these  presents  shall  cease  and  be  of  no  force  or  effect,*^  Also, 
**  this  policy  is  made  and  accepted  in  reference  to  conditions  hereunto 
annexed,  which  are  to  be  used  and  resorted  to,  in  order  to  explain  the 
rights  and  obligations  of  the  parties  hereto,  in  all  cases  not  herein  other- 
wise specially  provided. 

One  ot  the  printed  "  conditions  annexed  '*  is  as  follows : 

'*  If,  during  the  insurance,  the  risk  shall  be  increased  bj-  the  erection 
ot  buildings,  or  by  the  use  or  occupation  of  neighboring  premises,  or 
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Otherwise,  it  shall  be  the  duty  of  the  insured  to  notify  this  company 
thereof.  This  company  reserves  the  right  to  terminate  this  insurance  at 
any  time,  by  giving  notice  to  that  effect  to  the  insured,  or  his  representa- 
tive," etc. 

The  defense  was,  that  a  smoke-house,  increasing  the  risk,  was 
erected  on  neigboring  premises,  of  which  the  insured  wholly  failed  to 
give  the  company  notice,  and  that  the  insured  property  was  destroyed 
by  fire  originating  in  such  smoke-house. 

The  bill  of  exceptions  shows  that  this  smoke-house  was  put  upon 
premises  which  the  insured  did  not  own,  and  farther  away  from  his 
house  than  an  intervening  stable,  built  by,  and  in  the  possession  of,  a 
tenant  of  the  plaintiff,  which  stable  the  tenant  insured  for  his  own  bene- 
fit in  this  company,  and  which  insurance  was  subsisting  at  the  time  of 
the  loss.  The  size  and  character  of  the  so-called  **  smoke-house"  is  not 
disclosed,  and  of  how  much  or  how  little  importance,  as  a  fact  affecting 
the  risk  it  was,  we  cannot  know  judicially. 

The  bill  of  exceptions,  which  does  not  profess  to  state  the  evidence, 
entirely  omits  to  state  that  there  was  any  evidence  '*  tending  to  prove  '* 
that  the  insured  knew  of  the  construction  or  existence  of  this  * '  smoke- 
house," or  that,  by  the  exercises  of  due  observation,  he  could,  or  ought 
to  have  know  of  its  existence ;  nor  does  the  bill  of  exceptions  disclose 
that  there  was  any  evidence  "tending  to  prove"  that  the  insurance 
company  was  ignorant  of  its  construction,  existence,  and  character,  as 
affecting  its  risks  upon  the  neighboring  stable  and  the  plaintiff^s  prop- 
erty. Having  a  risk  on  the  stable  located  between  the  **  smoke-house" 
and  the  plaintiff's  property,  it  is  but  fair  to  presume,  as  the  contrary  is 
not  claimed,  that  it  did  know  of  it,  or  that  the  owner  of  the  stable,  which 
was  insured  by  the  company,  being  nearer  the  smoke-house  than  the 
plaintiff,  informed  it  of  the  existence  and  nature  of  the  same. 

The  court  charged  the  jury,  in  substance,  that  the  insured  was  not 
bound  to  notify  the  defendant  of  any  increased  risk,  the  existence  of 
which  he  could  not  learn,  without  trespassing  upon  others'  property,  as 
a  secret  and  hazardous  trade  carried  on  in  some  other  property- owners' 
cellar  or  back  yard ;  that,  under  the  condition,  plaintiff  was  only  bound 
to  notify  the  defendant  of  siich  increased  risks  created  on  neighboring 
property,  as  might  come  to  his  knowledge,  or  which  he  might  discover 
by  passing  such  neighboring  premises.  The  court  also  charged  the  jury, 
that  it'  the  smoke-house  increased  the  risk,  that  plaintiff  knew  the  same 
and  failed  to  notify  the  defendant  thereof,  the  defendant  was  still  liable, 
unless  the  smoke-house  was  the  cause  of  the  fire  and  the  loss. 

The  defendant  asked  the  court  to  charge  the  jury,  that  if  the  erec- 
tion and  maintenance  of  the  smoke-house  increased  the  risk,  it  was  the 
duty  of  the  plaintiff  to  ascertain  it  and  notify  the  defendant,  and  that 
his  ignorance  of  the  existence  of  such  facts  could  not  excuse  his  failure  to 
so  notify  the  defendant ;  also,  that  it  was  immaterial  whether  the 
smoke-house  was  the  cause  of  the  fire  and  loss  or  not.  These  charges 
the  court  refused  to  give,  and  the  defendant  excepted  to  such  refusals  to 
charge,  as  well  as  to  the  charges  of  the  court  as  given.  A  motion  for  a 
new  trial  was  made  and  overruled,  judgment  rendered  upon  the  verdict, 
and  this  proceeding  in  error  brought  to  reverse  such  judgment. 

We  fail  to  see  how  we  can  determine  any  of  the  legal  questions  pre- 
sented by  this  bill  of  exceptions,  for  it  does  not  make  them  other  than 
mere  abstract  propositions  of  law. 
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It  is  a  .settled  rule  of  law  that  policies  of  insurance,  where  the  lan- 
guage is  claimed  to  create  a  warranty,  are  to  be  construed  most  strictly 
against  the  insurer,  and  must  clearly  amount  to  a  warranty. 
The  condition  annexed  to  this  policy  is  not,  by  the  terms  of  the 
policy  itself,  incorporated  into  and  made  part  of  it,  like  the  put- 
ting of  the  insured  property  to  a  hazardous  use  is.  This  condition  is  to 
be  simply  '*  used  and  resorted  to,  in  order  to  explain  the  rights  and  ob- 
ligations of  the  parties  hereto  in  all  cases  not  herein  otherwise  specially 
provided;  **  and  it  is  said  :  '*  This  policy  is  made  and  accepted  in  refer- 
ence to  "  such  annexed  conditions. 

Where,  then,  the  plaintiff  had  no  knowledge  of,  and  could  not,  by 
the  lawful  exercise  of  proper  diligence,  ascertain  such  increased  risk 
caused  by  something  upon  neighboring  premises,  this  condition,  fairly 
construed,  did  not  oblige  him,  at  his  peril,  to  ascertain  such  facts  and 
notify  the  company  of  their  existence.  In  such  case  he  would  be  guilty 
of  no  breach  of  duty  under  his  contract.  Another  rule  of  legal  practice 
is  well  settled.  Where  a  bill  of  exceptions  does  not  profess  to  state  all 
the  evidence,  but  only  that  there  was  evidence  *'  tending  to  prove  "  cer- 
tain facts,  the  law  cannot  imply  that  there  was  evidence  tending  to  prove 
any  other  (act  put  in  issue  by  the  pleadings.  Nothing  can  be  supplied 
by  intendment  or  inference.  Here,  the  company,  having  another  risk 
on  property  nearer  this  smoke-house  than  the  plaintiff's  house,  may,  for 
aught  that  appears,  have  been  informed  by  the  owner  of  that  property 
of  the  erection  and  character  of  the  smoke-house,  and  have  known  all  the 
facts  in  relation  to  it.  If  so,  any  notice  to  the  company  by  the  plaintiff 
would  have  been  needless.  By  the  condition,  the  company  reserved  the 
right  to  cancel  the  policy  at  any  time,  and  such  notice  could  only  have 
been  necessary  to  enable  it  to  determine  whether  it  would  exercise  such 
right  or  not.  It  had  the  right  to  do  so  with  or  without  cause,  or  as- 
signing any  reason,  or  it  could  waive  such  right,  even  if  it  knew  the 
risk  to  be  increased  by  the  changed  character  of  neighboring  premises. 
Knowledge  from  any  source  would  enable  it  to  exercise  this  option  as 
fully  and  amply  as  if  the  plaintiff  had  communicated  to  it  the  information. 

The  judgment  is  affirmed,  but  without  penalty. 


2  o^s.c.  RECEIVERS— APPOINTMENT. 

[Special  Term,  October,  1872.] 

LoNGwoRTH  &  Anderson,  Exrs.,  v.  Mii^ton  McGrew  et  al. 

A  receiver  may  be  appointed,  on  the  application  of  the  plaintiff,  after  the  filing  of 
the  petition  and  commencement  of  service  by  publication,  where  the  defendant 
can  not  be  found,  and  has  no  known  place  of  residence  within  the  jurisdiction^ 
or  no  attorney  upon  whom  to  serve  notice  of  the  application,  if  the  other  cir- 
cumstances of  the  case  justify  it. 

King,  Thompson  &  Longworth,  for  plaintiffs. 

Hagans,  J. 

This  was  a  motion  to  appoint  a  receiver  in  a  proceeding  instituted 
by  lessors,  to  subject  a  leasehold  estate  to  the  payment  of  rents  due  un- 
der a  lease.  The  lessee  had  sublet  the  premises  to  various  tenants,  and 
made  default  in  the  payment  of  the  rents,  and  then  absconded,  so  that 
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his  whereabouts  are  unknown.  The  tenants  refused  to  pay  the  rents, 
and  are  occupying  the  premises  and  doing  some  damage  to  them.  The 
leasehold  is  not  of  sufficient  value  to  pay  the  rents  due.  No  one 
could  be  found  upon  whom  to  serve  the  notice  of  the  application,  and  the 
plaintifiFs  have  begun  service  by  publication.  The  defendant  has  no 
known  residence  in  this  city  and  no  attorney. 

This  seems  an  extreme  case,  and  one  not  within  the  ordinary  rules 
of  practice.  The  suit  is  commenced  by  filing  the  petition  and  beginning 
the  publication,  and  the  jurisdiction  of  the  court  has  attached.  The 
right  to  exercise  the  necessary  and  appropriate  power  of  the  court,  be- 
fore service  of  process,  by  the  appointment  of  a  receiver  in  such  a  case 
as  this,  seems  to  lollow.  The  circumstances  of  this  case  justily  the 
exercise  of  the  power  of  the  court,  and  a  receiver  must  be  appointed. 
Spinning  v.  Life  Ins.  &  Tr.  Co.,  13  Re.  206.  216  (2  Disn.  336,  351). 

Motion  granted. 


LIQUOR  LAW— ACTION  FOR  DAMAGES-  «  okc. 

[General  Term,  April,  1873.] 

*  EI.LA  C.  Granger  v.  Joseph  Knipper  et  al. 

1.  Under  what  is  known  as  the  *'  Adair  liquor  law,"  67  O.  L  101,  102,  no  civil  action 

for  damages  against  the  seller  of  intoxicating  liquors,  or  the  lessor  or  owner  of 
the  premises,  can  be  maintained  by  the  wife,  injured  in  her  means  of  support  by 
reason  of  the  intoxication  of  her  husband  caused  by  such  sales,  unless  the  sales 
were  unlawful. 

2.  Whether  knowing  y  suffering  intoxicating  liquors  to  be  sold  by  a  lessee  in  viola- 

tion of  law,  upon  the  premises,  on  the  part  of  the  lessor  or  owner  thereof,  who 
has  previously  leased  them  for  lawful  purposes  to  such  lessee,  can  amount  to 
"  knowingly  permitting  "  such  illegal  use  of  the  premises  or  not,  queer e'i 

3.  The  supplementary  act  of  1866,  S.  &  S.  748.  is,  as  its  title  imports,  merely  sup- 

plementary to  the  law  of  1854,  providing  only  for  the  punishment  of  middle- 
men or  *'  go-betweens,"  who  purchase  for  or  furnish  to  those  to  whom  intoxi- 
cating liquors  can  not  be  lawfully  sold,  such  liquors,  and  for  which  neither  they 
nor  the  sellers  would  otherwise  be  liable,  though,  by  the  separate  acts  of  the  two 
classes,  the  mischief  intended  to  be  prevented  by  the  law  of  1854  would  be  per- 

getrated. 
e  "  Adair  law  "  of  1870,  so  far  as  it  gives  a  right  of  civil  action  to  the  classes 
of  injured  persons  named  against  those  who  unlawfully  sell  intoxicating 
liquors,  has  been  held  valid  and  constitutional  by  the  Supreme  Court  in  the 
case  of  Mul/ordv.  Clewelly2\  Ohio  St.  191,  and  no  court  inferior  in  jurisdiction 
to  the  Supreme  Court  has  authority  to  hold  otherwise,  but  is  bound  by  such 
decision. 

George  Harrison,  and  Matthews  &  Ramsey,  for  plain tiflf. 
Stallo  &  Kittredge,  for  defendants. 

YAPI.E,  J. 

These  cases  [Ella  C.  Granger  v.  Joseph  Knipper  et  al.,  and  Same 
V.  John  Klosterman  et  al..  Trustees,  etc.]  come  before  us  by  reservation 

*  Cited  for  the  remarks  on  p.  482  as  to  the  legality  at  common  law  of  traffic  in 
idtoxicating  liquors.  State  v.  Hipp,  38  Ohio  St.  219;  followed  on  the  point  that 
the  sale  of  intoxicating  liquors  must  be  unlawful  in  order  to  entitle  a  wife  to  main- 
tain a  civil  action  for  damages  under  the  *'  Adair  liquor  law,"  against  the  seller, 
his  lessor,  or  the  owner;  the  validity  of  the  doubt  as  to  whether  *' knowingly 
suffering"  under  such  circumstances  can  amount  to  **  knowingly  permitting"  is 
questioned  in  Blakeny  v.  Green,  9  Dec.  Re.  5yi. 
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from  special  term  on  the  several  demurrers  by  the  defendants  to  the 
petitions;    The  cases  can  properly  be  considered  toget"her. 

In  the  first  case,  the  plaintiff,  as  the  wife  of  Sheldon  A.  Granger, 
whom  she  married  in  1866,  he  then  being  a  sober  man  and  skilled  in 
his  trade,  sues  Knipper  and  Cordesman,  to  recover  damages  for  injury  to 
her  means  of  support,  for  the  sales  by  Knipper  to  her  husband  of  intoxi- 
cating liquors,  between  April  18,  1870,  and  May  80,  1872,  he  being  all 
that  time  an  habitual  drunkard,  laying  her  damages  against  them  at 
$10,000.  While  she  avers  that  her  husband  became  intoxicated  by 
drinking  the  liquors  so  sold  him  by  Knipper,  she  wholly  fails  to  allege 
that  Knipper  knew  that  he  was  a  person  in  the  habit  of  getting  intoxi- 
cated, or  that  any  of  such  sales  were  made  unlawfully.  She  then  states 
that  the  fee  of  the  premises  upon  which  such  sales  were  made  (describ- 
ing them)  is  owned  by  Klosterman,  who  knowingly  permitted  the  sale  of 
intoxicating  liquors  upon  the  same.  It  is  not  averred  that  Klosterman 
leased  the  premises  to  his  codefendant,  or  that  he  knowingly  permitted 
the  sale  of  such  liquors  to  Granger. 

In  the  second  case,  and  covering  the  same  period  of  time  that  is 
mentioned  in  the  first,  she  claims  that,  upon  certain  premises  described 
in  her  petition,  intoxicating  liquors  were  sold  to  her  husband,  whereby 
he  became  intoxicated  and  she  injured  thereby  m  her  means  of  support. 
It  is  not  stated  that  the  seller  or  sellers,  or  any  of  the  defendants,  knew 
that  her  husband  was  in  the  habit  of  getting  intoxicated,  or.  that  he  was 
intoxicated  when  any  sale  was  made  to  him,  or  that  any  of  such  sales 
were  in  violation  of  the  statute. 

She  alleges  that  in  1861,  John  Klosterman  conveyed  the  premises  to 
Joseph  Klosterman,  in  trust  for  the  benefit  of  Catharine  Klosterman,  and 
for  other  purposes,  among  them,  to  pay  Catharine  Klosterman  $25  per 
month  during  her  life,  and  to  convey  the  fee  to  John  or  Catharine, 
whichever  should  survive  the  other.  It  is  then  stated  that,  during  such 
alleged  period  of  time  sales  of  intoxicating  liquors  were  allowed  to  take 
place  upon  the  premises,  the  defendants  having  full  knowledge  of  the 
same.  Who  the  seller  was,  or  whether  a  lessee  of  defendants  or  not,  is 
not  stated.     The  damages  are  laid  at  $10,000. 

It  is  claimed  that  the  facts  stated  in  neither  petition  are  sufficient  to 
constitute  a  cause  of  action  against  any  of  the  defendants. 

For  a  clearer  comprehension  of  the  questions  calling  for  our  deter- 
mination, it  may  be  well  to  review  the  legislation  of  the  state  upon  this 
subject.  In  1854  [52  O.  L.  153]  (2  S.  &  C.  1431,  etc.),  a  statute  was  en- 
acted,  punishing  by  fine  and  imprisonment,  the  sale,  in  any  quantity,  of 
intoxicating  liquors  to  be  drank  in,  upon,  or  about  the  building  or  prem- 
ises where  sold,  etc. ;  to  minors,  unless  upon  the  written  order  of  their 
parents,  guardians,  or  family  physician  ;  to  persons  intoxicated,  or  who 
are  in  the  habit  of  getting  intoxicated ;  or  to  keep  a  place  where  such 
liquors  are  sold  in  violation  of  the  act,  such  places  being  declared 
nuisances,  and  to  be  shut  up  and  abated  on  conviction  of  the  keepers. 
Certain  liquors,  except  they  should  be  sold  to  habitual  drunkards,  intox- 
icated persons,  or  minors,  were  excepted  from  the  operation  of  tlxe 
statute. 

As  all  such  liquors  were,  by  the  common  law  of  the  .state,  legiti- 
mate articles  of  manufacture,  commerce,  trade  and  sale,  they  remained 
so,  except  to  the  extent,  strictly,  that  selling  them  was  made  illegal.  The 
law  invited  investments  and  dealings  in  this  species  of  property  as  much 
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as  in  any  other.  They  were  as  fully  protected  as  any  other  kinds  of 
business^  and  involved  those  engaged  therein  in  no  legal  liabilities  that 
other  legitimate  callings  did  not  subject  those  to  who  followed  them. 

To  the  extent  that  such  sales  were  made  illegal,  the  statute  making 
them  so  was  early  sustained  by  our  Supreme  Court,  and  has  uniformly 
been  held  to  have  been  constitutional  and  valid.  So  far  the  law  is 
settled,  and  this  court  has  no  power  to  question  it. 

It  followed,  necessarily,  that  where  the  legislature  has  power  to 
declare  any  act  of  a  person  illegal  or  criminal,  it  has  power  to  make 
such  person  liable  for  damages,  in  a  civil  action,  to  any  one  injured  in 
his  or  her  rights  by  the  commission  of  such  illegal  and  criminal  acts. 
Section  7  of  the  act  of  1864  accordingly  conferred  upon  every  wife,  child, 
parent,  guardian,  employer,  or  other  person,  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any  person, 
a  right  of  action  against  any  person  who  should,  by  selling  intoxicating 
liquors  **  contrary  to  this  act^^  cause  the  intoxication  of  such  person,  for 
all  damages  actually  sustained,  as  well  as  exemplary  damages,  etc. 
The  right  to  maintain  such  action  by  an  employer  against  one  who  sold 
his  employes  intoxicating  liquors,  whereby  they  became  drunk  and  neg- 
lected his  work,  and  thus  injured  him.  was  sustained  by  our  Supreme 
Court,  in  the  case  of  Duroy  v.  filinn,  11  Ohio  St.  331 ;  and  recently,  in 
Schneider  v.  Hosier,  21  Ohio  St.  98,  the  court  sustained  such  action  in 
favor  of  the  wife,  to  whose  husband  the  defendant  had  sold  such 
liquors,  in  violation  of  the  act  of  1854. 

In  1866,  [63  O.  L.  149]  S.  &  S.  748,  a  supplementary  act  was  passed, 
making  it  unlawful  for  any  person  or  persons  to  buy  for  or  furnish  to 
any  person,  who  is  at  the  time  intoxicated,  or  in  the  habit  of  getting 
intoxicated,  or  to  buy  for  or  furnish  to  any  minor,  any  intoxicating 
liquors  whatsoever,  unless  given  by  a  physician  in  the  regular  line  of 
his  practice.  This  act  clearly  does  not  affect,  in  any  way,  the  law  of 
1854,  but  is,  as  it  purports  to  be,  supplementary  to  it.  The  first  act 
aimed  to  punish  the  dealer  or  seller.  But  the  classes  of  persons  men- 
tioned in  the  act  of  1866  might  get  others  to  purchase  for  them,  to  whom 
the  dealer  could  lawfully  sell  ;  and  thus  both  the  dealer  and  *'  go- 
between  '*  would  escape,  though  the  mischief  intended  to  be  remedied 
by  the  law  would  be  done.  This  act  simply  provides  for  punishing 
such  **  go-betweens.** 

Now,  suppose  that  in  Sees.  7  and  10  [see  Sec* 4357  Rev.  Stat., 
ei  seq?^  of  the  act  of  1854,  prescribing  and  regulating  the  civil  liability 
to  an  action  for  damages  of  the  seller  of  intoxicating  liquors,  the  words 
^^  contrary  to  this  a^:/'*had  been  omitted,  would  such  seller  have  been 
liable,  upon  any  fair  construction  of  the  statute,  for  injuries  resulting  to 
others  from  legal  sales  ?  The  law  would  not  have  expressly  said  that 
he  should  be ;  and  being  in  derogation  ot  the  cotnmon  law,  it  would 
have  to  be  strictly  construed.  Mere  general  words,  in  such  cases,  are 
to  be  restrained  in  their  meaning,  so  as  to  work  out  equity  and  not  hard- 
ship. The  question  would  be,  Is  there  a  primary  duty  devolved  by  the 
law  upon  persons  not  to  sell  any  intoxicating  liquors  at  all?  The 
answer  would  be  obvious  :  No.  Except  in  certain  cases,  every  man  has 
the  legal  right  to  sell  liquors,  the  same  as  he  has  to  sell  guns,  gun- 
powder, knives,  pistols,  and  edge-tools,  with  all  of  which  the  purchaser 
may  inflict  injury  or  death  upon  others,  and  which  he  would  not  be 
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able  to  do  but  for  the  sale  to  him  of  such  dangerous  agencies.  The 
seller  must  inflict  what  the  law  recognizes  as  an  injury  upon  another, 
before  that  other  can  sue  him  for  damages.  But  what  is  an  injury  in 
contemplation  of  law?  It  is  a  violation  of  a  legal  right  of  another. 
Such  legal  right  on  the  part  of  a  wife,  to  prevent  everybody  from  sell- 
ing her  husband  intoxicating  liquors,  cannot  exist  against  those  who  do 
not  know  his  habits,  and  who  deal  with  him  as  with  a  proper  customer; 
for,  as  to  all  such,  the  seller  may  sell  such  liquors  as  legitimately  as  gun- 
powder. If  this  be  not  so,  then  none  can  legally  deal  in  such  liquors  at 
all.  They  would  wrongfully  make  every  sale ;  and  because  of  that,  and 
that  alone,  could  they  be  liable  to  others  sustaining  injury  in  conse- 
quence thereof.  Such  injuries,  so  far  as  the  seller  is  concerned,  come 
under  the  category  of  mere  accident^  which  always  excuses  where  the  act 
was  lawful. 

This  restricted  construction  was  actually  put  upon  the  law  of  1854, 
by  the  Supreme  Court,  in  the  case  of  Miller  v.  State,  5  Ohio  St.  275. 
Proof  was  given  at  the  trial  that  a  sale  was  made  to  a  person  in  the  habit 
of  getting  intoxicated,  but  under  circumstances  tending  to  show  that  the 
liquor  was  obtained  under  false  pretenses,  etc.  It  was  held  error  in  the 
court  to  charge  the  jury  that  if  the  defendant  had  no  intention  to  violate 
the  law,  but  that  the  purchaser  in  procuring  it  imposed  upon  him,  he 
sold  at  his  peril,  and  must  be  deemed  guilty  under  law.  The  bill  of 
exceptions  in  that  case  will  show  (for  I  was  of  counsel  for  Miller)  that 
the  false  pretenses,  the  imposition  practiced  on  the  seller,  were  simply 
these :  The  purchaser  of  the  liquor  brought  and  had  filled  with  whiskey, 
several  times,  a  bottle  partly  filled  with  roots,  exhibiting  the  first  time 
a  physician's  prescription  for  it.  The  act  did  not  provide  that  it  should 
be  lawful  to  sell  intoxicating  liquors  to  a  person  in  the  habit  of  getting 
intoxicated  upon  the  prescription  of  a  physician.  It  broadly  provided 
that  it  should  be  unlawful  to  sell  to  such  persons  at  all.  It  was  argued, 
and  the  court  below  held,  that  the  general  words  of  the  act  prohibited 
such  sales.  The  Supreme  Court  restricted  their  generality,  and  held 
such  sales  to  be  lawful. 

In  1870  (67  O.  L.  101,  102),  the  legislature  amended  and  repealed 
original  Sees.  7  and  10  of  the  act  of  1854,  making  many  additions 
thereto,  which  need  not  here  be  noticed,  and  omitted  the  words,  sold 
*'  contrary  to  this  act^''  in  speaking  of  the  civil  liability  for  damages  of 
the  sellers  of  intoxicating  liquors  ;  but  it  is  not  said,  expressly,  that 
such  sellers  shall  be  liable  for  damages  for  injuries  resulting  from  legal 
as  well  as  illegal  sales.  In  one  sense,  the  amendatory  sections  are 
inserted  in  the  statute  of  1854,  and  are  parts  oi  that  act ;  in  another, 
they  are  a  distinct  act,  enacted  sixteen  years  after  the  first.  To  have 
said  **  contrary  to  this  act,"  would  have  been  the  source  of  doubt  and 
ambiguity ;  for  the  last  act  did  not  define  what  sales  were  contrary  to 
it.  The  legislation  is  in  derogation  of  common  law ;  must  be  strictly 
construed ;  and,  had  those  words  been  retained,  it  would,  doubtless, 
have  been  contended  that  the  act  made  no  sales  contrary  to  // — that  all 
illegal  sales  were  but  contrary  to  the  act  of  1854,  not  the  act  of  1870. 

The  fair  construction,  then,  of  the  act  of  1870,  is,  that  the  sales  of 
intoxicating  liquors,  which  lay  the  foundation  of  any  action  therein 
given,  must  be  untawfid  sales ;  and  we  so  hold. 

'*  A  power  derogatory  to  private  property  must  be  strictly  con- 
strued, and  not  enlarged  by  intendment."     Dwarris  Stat.  648. 
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This  certainly  applies  with  peculiar  force  where  a  liability  is 
claimed  to  be  imposed  for  the  consequences  of  doing  a  legal  act. 

*'  If  general  words  follow  an  enumeration  of  particular  cases,  such 
general  words  are  held  to  apply  only  to  cases  of  the  same  kind  as  those 
which  are  expressly  mentioned/'     lb.  685. 

That  civil  actions  under  this  law  are  in  their  nature  penal,  see 
Schneider  v.  Hosier,  21  Ohio  St.,  98,  110;  and  for  instances  of  the 
restricted  application  of  general  words,  see  Canal-boat  Housatonic  y. 
Kanawha  Salt  Co.,  7  Ohio  St.  261;  Anders  v.  Spargur,  19  Ohio  St.  577  ; 
State  V.  Lee  21  Ohio  St.  662,  and  cases  cited  in  argument ;  Insurance 
Companies  v.  Weides,  81  U.  S.  (14  Wall.)  875,  382.  And  converso, 
see  the  decisions  under  18  Elizabeth,  as  to  the  conveyance  of  property 
with  the  intent  and  purpose  to  defraud,  etc.,  creditors,  where  the  rule 
that  statutes  against  fraud  are  to  be  liberally  construed,  so  as  to  prevent 
the  mischief  and  effect  the  objects.  Jamison  v.  McNally,  21  Ohio  St. 
295. 

Now,  these  seventh  and  teath  sections  are  inserted  in  the  act  of 
1854,  which  creates  and  treats  of  illegal  offenses ;  and  they  are  to  be 
construed  by  the  context,  embracing  the  entire  act.  If  they  were  a 
separate,  independent  statute,  the  difficulty  in  construing  them,  in  this 
respect,  would  be  greater. 

*'  The  general  words  of  a  penal  statute  shall  be  restrained  for  the 
benefit  of  him  against  whom  the  penalty  is  inflicted."     Dwarris,  684. 

This  question  is  one  of  the  highest  importance,  since  many  millions 
of  dollars  and  thou.sands  of  business  men  in  this  state  are  employed  in 
the  manufacture  and  sale  of  intoxicating  liquors  of  various  kinds ;  and 
if,  while  they  intend  to  violate  no  law,  but  to  follow,  legitimately,  a 
business  which  it  sanctions,  and  thereby  invites  engagement  in,  they 
are  to  be  held  pecuniarily  liable  in  damages  for  all  accidental,  unfore* 
seen,  and  unintended  injuries,  caused  to  others  thereby,  a  great  wrong 
will  be  done  them,  which  the  law  will  suffer  no  other  class  of  lawful 
business  men  to  suffer  at  its  hands.  We  think  such  was  not  the  inten- 
tion of  the  legislature  in  adopting  this  legislation. 

This  disposes  of  the  case  as  to  Knipper,  the  alleged  seller  of  the 
intoxicating  liquors  mentioned  in  the  first  case.  The  demurrer  must  be 
sustained  as  to  him. 

For  a  stronger  reason,  the  demurrers  of  all  the  landowners,  in  both 
cases,  must  be  sustained,  there  being  no  averment  that  any  such  liquors 
were  ever  illegally  sold  upon  the  premises. 

Several  other  questions  are  raised  and  ably  argued  by  counsel  in 
behalf  ol  the  demurrer: 

1.  They  claim  that  the  act  of  1870  amends  and  repeals  Sees.  7  and 
10  of  the  statute  of  1854 ;  that  many  portions  of  the  act  ot  1870  are 
unconstitutional,  and  so  connected  with,  and  inseparable  from,  the  con- 
stitutional portions,  as  to  render  the  entire  statute  void;  and  that  the 
old  law  being  repealed,  there  is  no  right  given  by  law  to  maintain  any 
civil  suit  whatever  in  this  class  of  cases. 

In  answer  to  this,  it  is  sufficient  for  us  to  say  that  our  Supreme 
Court,  in  Mulford  v.  Clewell,  21  Ohio  St.  191.  have  decided  that  under 
the  act  ot  1870,  such  an  action  can  be  maintained  in  cases  where  injury 
is  caused  to  the  wite.  etc.,  by  the  unlawtul  sale  ot  intoxicating  liquors. 
The  court  decide  no  more  than  that  the  action  was  by  a  wife  for  injury 
to  her  means  of  support,  resulting  from  the  sale  to  her  husband  of 
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intoxicating  liquors,  he  being  a  person  in  the  habit  of  getting  intoxi- 
cated, and  the  seller  knowing  of  such,  his  habit. 

The  law  and  the  legislation  of  the  state  was  before  and  familiar  to 
the  court,  and  they  necessarily  found  the  statute  to  be  in  lorce  and  con- 
stitutional, so  far  as  the  class  of  cases  covered  by  that  decision  is  in* 
yolved.  We  cannot  annul  that  decision.  If  parties  desire  to  have  it 
reconsidered,  they  must  address  themselves  to  \\it  Supreme  Court. 
Perry  Co.  (Comrs.)  v.  Huston,  5  Ohio  St.  497;  Meshmeier  v.  State,  11 
Ind.  482,  486. 

2.  Another  question  presented  is,  what  amounts  to  ''knoivingly  per- 
mining  '*  intoxicating  liquors  to  be  sold  in  violation  of  law,  on  the  part 
of  a  lessor  of  premises  who  may  have  rented  them  to  another  for  legal 
purposes,  and  the  lessee  subsequently  engages  in  the  illegal  sale  of  in- 
toxicating liquors?  Can  the  lessor,  before  the  lease  is  determined  by 
forfeiture  or  by  resorting  to  the  courts  for  injunction,  have  any  power 
or  right  to  control  the  use  of  the  premises  by  the  lessee?  Must  he  not 
have  a  present  absolute  right  to  control  the  use  before  he  can  pertnii  f 
Can  permission  exist  without  active  participation  in  the  control  oi  the 
property  ?  Can  the  law  be  construed  as  laying  hold  of  the  lessor 
as  a  hostage  for  the  lawful  behavior  of  his  tenant,  and  hold  him  to 
knowingly  permit,  where  he,  merely  knowingly,  suffers  the  unlawful  thing 
to  be  done  by  one  who  has  exclusive  possession  and  control  as  against 
him  and  all  the  world  ?  If  obliged  to  resort  to  law  ior  an  injunction  to 
restrain  or  to  compel  a  forfeiture,  the  breach  of  duty  being  ol  conditions 
subsequent,  will  not  the  very  law  which  exacts  a  resort  to  it,  apply  the 
strictest  rules  to  the  lessor's  case,  and  estop  him  from  a  remedy  upon 
the  slightest  grounds  of  acquiescence,  as  the  once  accepting  of  rent  alter 
having  reasonable  grounds  to  believe  in  the  existence  of  the  unlawiul 
user,  or  deny  him  relief  except  upon  proof  byond  a  reasonable  doubt? 
Strader  v.  MuUane,  17  Ohio  St.  624,  626;  Fuller  v.  State,  12  Ohio  St. 
433. 

In  the  second  of  these  cases,  it  is  clamed  that  John  Klosterman  and 
Catherine  Klosterman  are  two  removes  from  the  occupant's  right  to  use 
the  premises  as  he  pleases — John  having  only  the  right  to  have  the  trus- 
tee, in  whom  the  legal  title  and  control  thereof  are  vested,  convey  to 
him  in  case  he  shall  survive  Catherine,  and  Catherine  having  only  an 
annuity  of  $25  dollars  per  mouth  ior  life  charged  upon  the  same.  The 
trustee  and  tenant  both  stand  between  them  and  any  present  right  or 
power  to  control  the  use  of  the  property ;  and  hence,  that  ihey  can  not 
even  knowingly  suffer,  let  alone  ''permit''  any  use  of  the  premises 
whatever. 

It  is  claimed  that  this  distinction  between  knowingly  suffering  and 
knowingly  permitting,  is  recognized  and  settled  in  the  case  ot  a  partner 
retiring  from  a  firm,  which  continues  to  use  his  name  with  his  knowl- 
edge, he  not  forbidding  it ;  that  he  will  not  render  himself  liable  ior  the 
debts  of  the  new  firm,  because  he  has  failed  to  forbid  the  use  of  his 
name;  to  become  liable,  he  must  authorize  such  use.  Newsome  v.  Coles, 
2  Camp.  617 ;  1  Lindley  Part.  414,  416. 

3.  It  is  next  claimed  that  if,  in  the  case  last  supposed,  the  owner 
shall  be  held  to  knowingly  permit  the  lessee  to  sell  intoxicating  liquors 
upon  the  leased  premises,  it  will  be  on  the  assumption  that  the  lessor 
has  the  right  to  forfeit  the  lease,  the  act  declaring  that  every  such  lease 
shall  be  void ;  and  it  is  insisted  that,  as  such  proceedings  are  not  in  rem 
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against  the  property,  if  a  lease  be  made  for  lawful  purposes,  and  the  les- 
see subsequently  commits  unlawful  acts  upon,  or  uses  the  premises  in  an 
unlawful  trade,  the  state  has  no  constitutional  power  to  declare  it  void 
and  forfeited  in  consequence  of  such  unlawful  acts  or  user ;  ior  Sec.  12 
of  the  bill  of  rights,  in  our  state  constitution,  forbids  forfeiture  of  estate, 
even  on  conviction  of  crime ;  and  that  lor  a  stonger  reason  a  leasehold 
estate  cannot  be  authorized  to  be  forfeited  to  the  lessor  for  the  lessee's 
criminal  acts ;  and  if  not,  the  lessor  would  have  no  more  right  to  restrain 
such  use  than  a  mere  strangen  His  right  would  be  restricted  to  other 
injuries  of  a  private  character  peculiar  to  his  estate. 

These  are  both  grave  questions,  but  this  case  does  not  fairly  raise 
and  present  them  for  decision  to  us,  and  we  feel  compelled  to  refrain 
from  giving  utterance  to  mere  obiter  dicta  in  any  case.  Many  questions 
will  arise  under  this  legislation,  and  we  deem  it  best  to  decide  them  only 
when  fairly  brought  before  us,  in  cases  we  may  be  called  upon  to  deter- 
mine. 

Demurrer  sustained. 


COMPROMISE— JUDGMENT— INJUNCTION.  «  c so. 

[Special  Term,  April,  1872] 

John  Boyle  v.  John  Bkattib. 

A  compromise  of  a  cause  was  entered  into  by  the  attorneys  of  the  parties  after  judg- 
ment was  pronounced,  but  of  which  the  parties  and  their  attorneys  were  ignor- 
ant. When  they  were  apprised  of  the  facts,  the  defendant  refused  to  abide  by 
the  compromise,  and  was  about  to  proceed  to  collect  the  judgment  in  his  favor 
against  the  plaintiff.    On  motion  for  a  restraining  order  :    Held — 

(1)  A  compromise  made  supposing  the  cause  to  be  pending,  and  in  ignorance  or 

mistake  of  the  fact  of  judgment  having  been  rendered,  furnished  no  ground 
for  interference  by  injunction  to  restrain  the  collection  of  the  judgment. 

(2)  That  the  attorneys  of  the  parties  had  no  power  to  negotiate  away  the  judgment 

without  consent  of  the  parties  themselves. 

Matthews,  Ramsey  &  Matthews,  for  plaintiff. 
I.  J.  Miller,  for  defendant. 

Hagans,  J. 

The  case  of  Beattie  v.  Boyle,  No.  1668,  in  the  general  term  of  this 
court,  having  been  previously,  argued  and  submitted,  was  decided  on 
Monday  morning,  April  22,  1872,  by  the  rendition  of  a  judgment,  on  a 
reservation  ot  the  facts,  in  favor  of  Beattie  for  $2,500  and  interest.  The 
parties  had  been  negotiating  for  some  time  for  the  settlement  of  all  the 
matters  in  vhe  controversy,  ihe  result  of  which  was  deemed  uncertain. 
Neither  of  them  knowing  that  the  said  judgment  was  rendered  on  the 
twenty-second,  and  supposing  the  cause  still  pending,  the  attorneys  of 
the  parties,  on  the  morning  of  April  23,  1872,  after  the  judgment  was 
rendered,  agreed  on  a  compromise,  by  which  Boyle  was  on  thai  day  to 
pay  Beattie  $1,000  and  the  costs  in  the  settlement  of  the  case.  The 
attorney  ol  the  plaintiff  tendered  to  the  defendant  the  $1,000,  and  offered 
to  pay  the  costs  between  five  and  six  o'clock  p.  m.  of  the  same  day. 
Both  parties,  in  the  afternoon  of  that  day,  before  the  tender,  knew  of 
the  judgment  of  the  court  by  the  report  in  the  evening  papers,  and 
Beattie  refused  to  accept  the  money.  He  was  about  proceeding  to  collect 
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the  judgment  when  Boyle  filed  his  petition,  setting  up  substantially 
these  facts,  and  praying  for  an  injunction  to  restrain  Beattie  from  further 
proceedings  and  other  relief. 

The  application  for  injunction  was  heard  by  agreement  upon  the 
petition,  and  the  answer  of  Beattie  denying  the  pendency  of  the  action 
as  a  consideration  for  a  settlement,  and  the  agreement  to  settle  and  affi- 
davits. The  facts,  however,  do  not  differ  materially  from  the  statements 
in  the  petition,  the  averments  of  which  are  put  in  issue  by  the  answer, 
except  that  it  appears  if  Beattie  had  known  of  the  judgment  he  woald 
not  have  agreed  to  the  settlement. 

This  is  not  a  case  for  the  interposition  of  the  court  by  injunc- 
tion. The  proceeding  is,  in  fact  and  effect,  a  bill  for  the  specific  per- 
formance of  the  alleged  agreement  to  settle  a  controversy.  But  the  con- 
.troversy  said  to  be  settled  was  not  pending,  but  had  gone  into  judgment 
when  the  opinion  of  the  court  was  delivered ;  and  though  it  is  right  to 
encourage  the  settlement  of  controversies,  even  after  judgment,  by  the 
receipt  of  a  less  sum  than  has  been  awarded,  the  legal  effect  thereof  as 
a  satisfaction  might  be  questioned.  But  I  prefer  to  put  the  refusal  to 
allow  the  injunction  upon  the  ground  that  both  parties  to  the  agreement 
were,  at  the  time  of  making  it,  confessedly  in  ignorance,  or,  which  is 
substantially  the  .same  thing,  in  mistake,  with  respect  to  the  matters 
about  which  they  were  contracting.  The  material  fact  was  that  the 
judgment  was  rendered  in  the  cause  which  they  supposed  they  were 
compromising.  Such  a  mistake  would  avoid  the  contract  both  at  law 
and  in  equity.     Frey  Spec.  Perf.  308,  Sec.  497. 

Besides,  alter  judgment,  the  attorneys  have  no  control  over  it  to 
negotiate  it  away  without  consent.     It  belongs  to  the  parties  wholly. 

The  defendant  may  amend  his  answer  and  ask  lor  a  rescission  of 
the  agreement,  and  an  entry  may  be  made  overrulling  the  motion  for  a 
restraining  order. 

Judges  Yaple  and  O'Connor,  who  heard  the  application  wiih  me, 
concur. 


"  ^J^  JPINT  DEBTORS— JUDGMENTS— EXECUTION. 

[Special  Term,  April,  1872  ] 

Joseph  Billingh^imer  v.  J.  J.  Rickey  et  al. 

Where  a  judgment  had  been  rendered  against  two  joint  debtors,  and  the  plaintiff 
issued  execution  against  one  of  the  judgment  debtors  only,  on  motion  to  set 
aside  the  execution :  Held^  that  the  execution  must  follow  the  judgment, 
though  the  plaintiff  may  h^'VC  the  right  to  levy  on  the  properly  of  one  of  the 
defend  mts  for  the  whole  debt. 

Motion  to  set  aside  an  execution  against  R.  H.  Stevenson. 
Long  &  Kramer,  for  plaintiff. 
Hoadly  &  John.son,  for  defendants. 

Hagans,  J. 

A  judgment  had  been  rendered  against  J.  J.  Rickey  and  R.  H. 
Stevenson  as  joint  debtors,  and  the  plaintiff  has  issued  execution  against 
R.  H.  Stevenson  only,  and  is  about  to  levy,  when  said  Stevenson  inter- 
poses this  motion. 
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The  execution  must  follow  the  judgment,  though  the  party  may 
have  the  right  to  direct  the  execution  to  be  levied  on  the  property  of 
one  of  the  defendants  lor  the  whole  debt.  Commonwealth  v.  Pisher,  25 
Ky.  (2  Marsh.  J.  J.)  187. 

Motion  granted. 


INSURANCE  COMPANIES-TAXATION.  2  as.c. 

[Geueral  Term,  April,  1878.  ] 

Farmers  &  Mechanics*  Ins.  Co.  v.  Geo.  S.  La  Rue,  Auditor. 

1.  Joint  stock  insurance  companies  incorporated  under  the  act  of  April  11,  18M 

(1  S.  &  C.  3(50),  and  April  13,  1865  (S.  &  S.  228),  were  not  taxable  on  the  notes 
made  by  subscribers  alone  to  the  capital  stock  of  such  companies,  for  the 
xnw^BiA  four-fifths  of  their  subscriptions,  payable  only  as  called  for,  and  in  the 
absence  of  any  such  call,  they  not  oeing  "  credits''  within  the  meaning  of  our 
tax  laws,  but  only  possible  *'  credits." 

2.  They  became  taxable  *'  at  their  true  value  in  money,*'  under  and  by  virtue  of  the 

statute  of  May  7,  1869.  66  O.  L.  325.  But  since  this  act,  if  any  such  company 
has  dissolved  and  discontinued  business,  within  a  reasonable  time  after  its 
passage,  and  has  in  no  wise  done  business  upon  the  faith  or  basis  of  such  notes, 
and  they  are  or  have  been  in  no  manner  required  to  meet  or  discharge  any  part 
of  its  business  obligations,  but  have  been  canceled,  such  notes  have  not  been 
subject  to  taxation  at  any  time  since  May,  1869. 

3.  To  the  extent  that  such  company  may  have  realized  from  such  notes  a  pecuniary 

value  or  benefit  since  May  7, 1869,  they  are  taxable  at  their  true  value  in  money 
for  such  purposes,  though  such  company  may  dissolve  and  cancel  all  such 
notes  as  remain  in  its  hands,  within  five  years  from  July  1, 1869. 

4.  A  determination  of  the  rule  since  the  passage  of  the  act  of  1873,  not  authorized 

by  the  facts  involved  in  this  case. 

Matthews  &  Ramsey,  for  plaintiff. 
Scarborough  &  Williams,  for  defendant. 

Yaple,  J. 

All  the  above  insurance  companies  [Eclipse  Ins.  Co.  v.  Same ; 
Lafayette  Ins.  Co.  v.  Same ;  Crescent  Ins.  Co.  v.  Same ;  Ohio  Valley  Ins. 
Co.  V.  Same],  plaintiffs,  were  corporations,  incorporated  and  organized 
as  joint  stock  insurance  companies,  under  the  statute  of  April  11,  1866 
(50  O.Iy.  150;  1  S.&  C.  361)  [repealed,  66  O.  L.  883],  each  with  an 
authorized  capital  stock  of  (100,000:  Section  4  of  that  act  provides 
that,  **  at  the  time  of  subscribing  for  stock  in  any  company  organized 
under  this  act,  the  person  so  subscribing  shall  pay  the  sum  of  four  dollars 
in  money  on  each  share  subscribed,  and  the  balance  on  each  share  shall 
be  subject  to  the  call  of  the  directors,  secured  to  their  approval  by 
indorsed  notes,  payable  on  demand,  or  by  other  other  property  or  stocks." 

Tte  stockholders'  obligations  to  pay  the  unpaid  four-fifths  of  their 
respective  subscriptions,  were  in  this  form  : 

**  I Cincinnati, ,  18—. 

'*On  demand, promise  to  pay  to  the insurance  company 

the  sum  of dollars,  for  value  received,  the  same  being  a  balance 

due  on shares  of  the  capital  stock  held  by in  said  company, 

subject  to  the  call  of  the  board  of  directors,  in  whole,  or  in  such  install- 
ments as  may  be  required  to  meet  their  liabilities.''  See  also  S.  &  S.  228. 
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Each  of  such  obligations  was  signed  by  the  subscriber  for  stoc 
alone. 

Section » 10  of  that  act  provided  that,  "  it  shall  be  lawful  for  such 
company  to  loan  or  invest  any  part  of  its  capital  stock,  money,  or  other 
funds,  in  such  way  as  the  directors  shall  deem  best  for  the  safety  and 
interest  of  the  stockholders,  and  to  sell,  transfer  and  dispose  of  any 
interest  which  the  Icompany  may  have  acquired  by  any  such  loan  or 
investment." 

The  constitution  of  the  state  (Art.  12,  Sec.  2)  provides  that,  "  laws 
shall  be  passed  taxing  by  a  uniform  rule  all  moneys,  credits,  investments 
in  bonds,  sX.oc}ls,  joint-stock  companies y  or  otherwise,"  etc. 

The  term  "credits"  was  incorporated  into  the  constitution  with  the 
meaning  which  prior  laws  of  the  state  had  given  it. 

**  The  term  credits  *  *  *  shall  be  held  to  mean  and  include 
every  claim  or  demand  for  money,  labor,  or  other  valuable  thing  due,  or 
to  become  due,''  etc.,  [Sec.  2780,  Rev.  Stat]  44  O.  L.  86  ;  and  see  2  S.  & 
C.  1489  1440  Sec.  l2. 

Section  16  of  the  tax  law  of  1859  (2  S.  &  C,  1446),  [see  Sec.  2744. 
Rev.  Stat.]  enacts  that,  ''  the  president,  secretary,  or  principal  account- 
ing officer  of**  (every)  "joint-stock  insurance  company  for  whatever 
purpose  (it)  may  have  been  created  *  *  *  shall  list  for  taxation 
*  *  ^  all  the  moneys  and  credits  of  such  company  or  corporation 
within  the  state,  at  the  actual  value  in  money,"  etc.  See  also  [62  O.  L. 
106]  S.  &  S.  766.  Section  2  [see  Sees.  2784-6,  Rev.  Stat.]  of  the  act  of 
1859  permits  individuals  to  deduct  certain  classes  of  their  debts  from  their 
credits,  etc. ;  but  provides  that,  "  in  making  up  the  sum  of  such  debts 
owing,  there  shall  be  taken  into  account  no  obligation  to  any  mutual  insur- 
ance company,  nor  any  unpaid  subscriMitm  to  the  capital  stock  of  any 
joint-stock  company,"  etc.  And  Sec.  10  of  the  same  act  (2  S.  &  C.  1444) 
provides  that  "no  person  *  *  *  shall  be  entitled  to  any  deduction 
on  account  of  any  bond,  note,  or  obligation  of  any  kind,  ''^  *  "^  on 
account  of  any  unpaid  subscription  to  *  *  *  the  capital  stock  of 
any  company,  whether  incorporated  or  not."  And  Sec.  6  [see  Sees. 
2736-7,  Rev.  Stat.]  requires  every  person  to  list  for  taxation  all  his 
'*  investments  in  stocks  and  joint-stock  companies." 

Under  these  statutes,  until  in  1869,  when  an  additional  statute  was 
passed  (presently  to  be  noticed),  unpaid  notes  given  by  the  subscribers 
alone,  for  subscriptions  to  the  stock  of  joint-stock  insurance  companies, 
incorporated  under  the  laws  of  1866,  were  never  sought  by  the  state 
authorities  to  be  taxed.  The  promisor  could  not  deduct  them  from  bis 
credits,  as  he  might  do  in  the  case  of  his  debts,  and  return  only  the 
excess  of  credits  for  taxation,  while  the  statute  provided  for  this  in  the 
case  of  debts  and  credits.  The  rule  of  taxation  was  designed  to  be 
uniform,  and  certainly  did  not  intend  to  discriminate  against  any  class 
of  debtors  or  creditors.  The  state  cannot  be  held  to  have  been  hostile 
to  what  it  created  and  authorized.  The  obvious  construction  of  this 
legislation  is,  that  such  notes  were  not  the  actual  debts  of  the  makers, 
and  hence  only  Wat  possible  or  contingent  "credits  "  of  the  corporations. 
Perhaps,  no  part  of  the  money  would  ever  be  required  to  be  paid,  and 
they  were,  therefore,  neither  **  credits"  nor  '*  debts,"  within  the  mean- 
ing of  the  tax  laws. 

But,  on  May  7,  1869  (66  O.  L.  321,  Sec.  89)  [repealed,  69  O.  L.  160], 
the  legislature  enacted  that  "  any  company  heretofore  organized  under 
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any  law  of  this  state,  *  3fe  *  which  has  taken  notes  or  obligations  of 
its  stockholders  for  any  portion  or  portions  of  the  amount  subscribed  by 
them  to  its  capital  stock,  *  *  *  shall,  within  five  years  from  the 
first  day  of  July,  A.  D.  1869/'  collect  and  invest  the  whole  amount 
thereof,  now  or  hereafter  payable  to  any  such  company  on  stock  notes 
or  obligations,  the  investment  to  be  as  required  in  Sec.  6  of  this  act ; 
**  and  any  company  failing  to  comply  with  any  of  the  provisions  of  this 
section  shall  forfeit  its  charter.''  The  section  also  required  such  com- 
panies, in  the  meantime,  to  retain  and  apply  upon  such  notes  or  obliga- 
tions fifty  per  cent,  of  all  dividends  declared  until  the  same  should  be 
fully  paid. 

After  the  passage  of  this  act,  it  was  held  by  this  court,  in  the  case 
of  Farmers'  Ins.  Co.  v.  La  Rue,  2  C.  S.  C.  236,  which  decision  has  been 
affirmed  by  the  Supreme  Court  (Farmers'  Ins.  Co  v.  La  Rue,  22  Ohio 
St.  630),  that  such  notes  became  taxable  at  their  true  value  in  money,  as 
^  credits  "  in  the  case  of  an  insurance  company,  continuing  and  design- 
ing to  continue  in  existence,  and  to  prosecute  business  under  and  accord- 
ing to  the  terms  of  its  charter. 

Originally  the  suits  of  all  these  plaintiffs  were  based  upon  the  same 
state  of  facts  as  that  of  Farmers'  Ins.  Co.  v.  La  Rue,  supra. 

The  actions  were  all  brought  in  July,  1870,  to  restrain  La  Rue,  as 
auditor,  by  injunction,  from  listing  such  notes  (or  taxation. 

Afterward,  November  7,  1872,  the  present  plaintiffs  filed  amended 
petitions,  the  Farmers  &  Mechanics'  Insurance  Company  alleging, 
**  that  it  has  discontinued  the  business  of  insurance  and  all  other  busi- 
ness, and  has  not  collected,  and  does  not  intend  to  collect,  any  portion 
of  said  notes,  but  has  returned  them  all  to  the  makers."  This  answer  is 
fully  sustained  by  the  evidence  given  at  the  trial  of  the  cause. 

The  evidence  establishes  that,  on  September  16,  1870,  this  plaintiff 
ceased  to  do  business  as  an  insurance  company,  and  returned  all  its 
stock-notes  in  January  or  February,  1871,  amounting  to  eighty  percent., 
to-wit,  $80,000  of  its  authorized  capital,  to  the  makers  thereof,  there 
being  no  credits  on  any  of  such  notes  at  the  time  of  their  surrender. 

In  the  other  cases,  the  amended  petitions  state  that  the  companies 
**  have  discontinued  the  business  of  insurance,  and  all  other  business, 
and  have  not  collected,  and  do  not  intend  to  collect,  any  portion  of  said 
notes,  dui  will  return  them  to  the  makers  upon  the  termination  of  this 
action, ^^ 

The  Eclipse  Insurance  Company  makes  proof  that  it  discontinued 
and  retired  from  business  on  January  8,  1872 ;  that  all  its  stock-notes, 
amounting  to  eighty  per  cent,  of  its  capital  stock,  to- wit,  $80,000,  have 
been  since  placed  in  the  hands  of  a  committee  (agents)  of  the  plaintiff, 
and  the  committee  has  put  them,  for  safe- keeping,  in  the  Safe  Deposit 
Company  of  Cincinnati,  and  that  no  assessments  or  payments  have  been 
made  upon  said  notes,  and  none  will  be  necessary  to  meet  the  company's 
liabilities. 

The  Ohio  Valley  Insurance  Company  proves  that  it  discontinued 
business  (dissolved)  on  January  8,  1872.  The  stock-notes  of  the  com- 
pany on  hand,  at  that  time,  were  $49,240,  which  are  now  in  the  Safe 
Deposit  Company,  and  that  the  notes  were  originally  for  $80,000,  and 
had  been  reduced  to  the  amount  stated  by  dividend,  and  some  few,  per- 
haps one  or  two,  by  payment. 
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The  Lafayette  Insurance  Company  proves  that  it  quit  business  on 
January  8,  1871;  that  the  amount  oi  the  stock-notes  was  originally 
$80,000,  but,  before  that  time,  had  been  reduced  by  a  dividend  to 
$70,000 ;  that  two  calls  upon  the  makers  of  the  notes  to  pay  losses  (one 
of  ten  and  the  other  of  fifteen  per  cent.)  were  made  upon  this  last 
amount  due  on  these  notes ;  and  that  the  notes  have  been  deposited  in 
the  Safe  Deposit  Company,  and  are  yet  there  for  safe-keeping. 

Now,  we  hold  that,  prior  to  the  act  of  May  7,  1869,  such  notes  were 
not  actual  **  credits,"  but  only  possible  or  continzeni  **  credits  ;  "  that  this 
act  by  requiring  all  such  to  be  paid,  or  collected  in  full  within  five  years^ 
made  them  absolute  **  credits  "  in  the  hands  of  every  company  continu- 
ing to  do  business  with,  or  upon  the  faith  and  basis  of  such  notes  ;  that 
a  company,  so  as  not  to  be  liable  to  taxation  upon  them,  was  not  required 
by  the  act  to  dissolve  and  surrender  them  to  the  makers  immediately, 
but  only  not  to  avail  itself  of  them,  in  its  business  in  any  way,  or  to 
require  them  for  the  discharge  ot  any  of  its  business  obligations ;  pro- 
vided, that,  within  a  reasonable  time,  or  so  soon  as  it  could  be  settled  by 
the  courts  whether  such  notes  were  taxable  or  not,  if  the  company 
should  continue  in  business,  and  thus  obligate  itself  to  collect  them  in 
full  within  five  years,  such  company  should  dissolve  and  cancel  such 
notes  in  full,  no  pgirt  of  them  being  required  to  liquidate  its  previous 
business  transactions. 

It  follows  that  no  part  of  the  notes  of  the  Farmers  &  Machanics^ 
Insurance  Company  were  taxable ;  no  business  has  been  transacted  by  it 
with  or  upon  the  faith  of  them  since  May  7,  1869 ;  all  has  been  done 
with  other  means,  presumably  paying  a  proper  tax.  It  dissolved  and 
canceled  all  these  notes  in  September,  1870.  As  such  notes  are  not 
necessarily  to  be  taxed  at  their  present  worth  as  ascertained  upon  their 
face,  but  only  **  at  their  true  value  in  money ^^'  they  have  had  no  value 
since  May  7,  1869.  By  the  election  of  the  company,  which  it  had  the 
right  to  make  under  the  act  of  that  date,  within  the  time  it  did,  the 
notes  were  of  no  value  in  money  at  any  time  after  May  7,  1869.  They 
were,  therefore,  not  taxable  at  all. 

But,  in  its  original  petition,  the  plaintiff  did  not  state  a  case  exempt- 
ing the  notes  from  taxation.  It  did  so  by  its  amended  petition,  the 
allegations  of  which  it  has  sustained  by  proof  at  the  trial.  On  this 
amended  petition,  the  defendant  took  issue  by  denying  all  the  facts 
alleged  in  it.  From  the  time  it  was  filed,  and  from  that  time  only,  has 
the  auditor  been  in  the  wrong. 

The  plaintiff  is,  therefore,  entitled  to  a  judgment  of  perpetual 
injunction,  but  must  pay  all  the  costs. 

The  Eclipse  Insurance  Company  does  not  prove  that  it  has  dissolved^ 
but  only  that  it  has  discontinued  and  retired  from  business.  It  has  not 
canceled  the  stock-notes.  They  are  in  the  hands  of  its  agents,  for  what 
purpose  the  proof  fails  to  disclose.  It  may  to-morrow  resume  business^ 
and  proceed  to  collect  these  notes. 

The  Ohio  Valley  and  Lafayette  make  out,  upon  the  evidence,  still 
weaker  cases. 

They  show  that  they  have  made  assessments  and  received  payments 
upon  these  notes ;  and  for  aught  they  prove  to  the  contrary,  this  may 
have  taVen  place  since  the  commencement  of  their  actions.  Neither  do 
they  say  that  the  notes  are  in  the  deposit  company  for  the  makers.  They 
may  be  held  for  the  present  or  future  benefit  of  these  companies.     ^ 
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Any  value  measurable  in  money  that  they  may  have  derived  from 
such  notes  since  May  7,  1869,  renders  them  taxable  to  the  extent  of  such 
true  value  in  money,  to  be  fixed  at  the  time  they  should  have  been  listed 
for  taxation.  Such  are  the  cases  they  have  made  upon  their  proofs,  and 
judgments  must  be  rendered  in  their  cases  (or  the  defendant. 

The  Crescent  fails  to  make  a  case  upon  proof  sufficient  to  overcome 
the  denials  of  the  answer.  It  has  retired  from  business,  but  nothing  is 
shown  as  to  where  the  notes  are,  how  much  they  amount  to,  or  whether 
calls  or  payments  have  or  have  not  been  made  upon  them.  This  case 
does  not  call  for  a  consideration  of  the  act  of  1873.  Judgment  will  be 
rendered  against  it  also. 


ILLEGAL  ASSESSMENT— INJUNCTION.  « <J|  ^ 

[General  Term,  April,  1873.] 

Charw>tte  L.  Jones  v.  John  Gkrke,  Treasurer. 

1.  The  superior  court  of  Cincinnati  has  no  jurisdiction^to  restrain  the  assessment 

or  collection  of  an  illegal  tax  or  assessment  upon  lands  lying  outside  the  limits 
of  the  city  of  Cincinnati.  . 

2.  Where  a  suit  was  brought  against  the  treasurer  of  the  county,  whose  office  is  by 

law  established  in  the  city  of  Cincinnati,  at  the  court  house,  to  restrain  him 
from  collecting  an  illegal  assessment  for  the  improvement  of  a  street  in  an  in- 
corporated village  in  the  county,  and  the  treasurer  demurs  to  the  petition  on 
the  ground  of  a  want  of  jurisdiction  in  the  court,  and  also  because  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  claiming  that  in- 
junction is  not  an  authorized  remedy,  and  such  village  is  afterward,  during  the 
pendency  of  the  demurrer,  annexed  to  the  city,  and  the  defendent  tlien  appears 
in  court  and  argues  and  submits  his  demurrer  upon  both  his  alleged  grounds, 
it  is  equivalent  to  his  appearing  to  a  new  action  brought  after  annexation,  and 
the  court  acquires  full  jurisdiction. 

8.  The  collection  of  such  illegal  assessment  by  the  county  treasurer  may   be 
restrained  by  injunction. 

Healy,  for  plaintiff. 

Forrest  &  Lindemann,  for  defendant. 

Yaple,  J. 

This  cause  is  before  us  upon  demurrer  to  the  plaintiff's  petition, 
reserved  from  special  term. 

The  plaintiff  seeks  to  enjoin  the  collection,  by  the  defendant,  of  a 
special  assessment,  with  penalty  for  non-payment,  upon  a  lot  of  hers  in 
the  village  of  Cuniminsville,  for  the  improvement  of  a  street,  which 
assessment  was,  in  the  form  required  by  statute,  certified  to  the  county 
auditor,  and  from  thence  placed  upon  the  treasurer's  books,  to  be  col- 
lected as  other  taxes.  The  averments  of  the  petition,  if  true  (and  the 
demurrer  admits  their  truth),  show  the  assessment  to  be  unauthorized 
and  invalid. 

Suit  was  brought  on  December  20,  1872,  and  the  demurrer  was  filed 
the  next  day.  This  was  before  Cumminsville  was  annexed  to  the  city 
of  Cincinnati,  which  it  has  since  been. 

The  demurrer  is  based  upon  two  grounds : 

1.  That  the  superior  court  of  Cincinnati  has  no  jurisdiction  of  the 
subject  of  the  action,  to-wit,  to  restrain  the  county  treasurer  from  the 
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collection  of  a  special  tax  or  assessment  illegally  levied  upon  lands  in 
Hamilton  county,  outside  the  city  of  Cincinnati;  and, 

2.  That  the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  treasurer,  because  the  plaintiff  has  a  plain, 
adequate,  and  complete  remedy  without  the  aid  of  a  court  of  equity, 
through  the  interposition  of  the  extraordinary  remedy  of  injunction. 

As  to  the  first  question,  we  are  all  of  opinion  that  the  superior  court 
of  Cincinnati  has  no  jurisdiction  to  restrain  the  collection  of  taxes  or 
assessments  illegally  levied  upon  real  estate  without  the  corporate  limits 
of  the  city :  that  the  act  creating  the  court  and  defining  its  jurisdiction,  etc. 
[62  O.  L.  34J  (1  S.  &  C.  888)  [Sec.  498,  Rev.  Stat,  et  s€q\  properly  con- 
strued,  excludes  the  exercise  of  such  jurisdiction.  And  we  are  satisfied, 
also,  that  the  act  of  April  10,  1856  [68  O.  L.  178]  (2  S.  &  C.  1151.  1152) 
[Sec.  6848,  Rev.  Stat,  et  seq^ ,  which  authorizes  the  illegal  assessment 
and  collection  of  taxes  to  be  prevented  by  injunction,  does  not  authorize 
this  court  to  exercise  jurisdiction,  in  cases  like  the  present,  though  Sec. 
2  of  ihe  act  provides,  '*  that  actions  to  enjoin  the  collection  of  taxes 
shall  be  brought  against  the  officer  having  the  collection  thereof,"  and 
though  the  above- mentioned  act  creating  this  court  provides,  that  it 
shall  have  jurisdiction  in  every  other  action  where  the  defendant  resides, 
**  or  may  be  summoned  in  the  city  of  Cincinnati;"  and  even  though  all 
the  personal  acts  of  such  officer  toward  enforcing  the  collection  of  such 
illegal  tax,  will  be  done  within  the  city,  to-wit,  at  the  court-house  of  the 
county. 

The  local  situs  of  the  lot  controls.  For  judicial  purposes,  so  far  as 
this  court  is  concerned,  Hamilton  county  is  divided  into  two  parts — the 
city  of  Cincinnati,  to  which  its  territorial  jurisdiction  is  limited,  and 
the  residue  of  the  county,  over  the  real  property  in  which  it  has  no 
more  jurisdiction,  save  in  specially  enumerated  cases,  than  it  has  over 
real  estate  in  other  counties  of  the  state.  To  such  subdivision,  title 
4,  Sees.  46  to  54  [Sees.  5022-3-4,  Rev.  Stat.]  of  the  code,  applies  by 
clear  analogy,  as  if  the  city  were  made  a  county  as  to  the  superior  court ; 
and  it  cannot  be  claimed  that  any  court  in  this  county,  by  getting  serv- 
ice of  a  summons  upon  a  treasurer  of  another  county  here,  could  restrain 
him  from  collecting  a  tax  illegally  levied  upon  lands  in  his  county. 
Yet,  such  would  follow,  if  this  court,  by  obtaining  service  upon  the 
treasurer  of  this  county  within  the  city,  could  restrain  him  from  collect- 
ing taxes  levied  upon  lands  lying  beyond  the  city  limits.  The  law 
establishes  the  treasurer's  office  for  the  entire  county  at  the  court-house 
in  this  city,  and  the  city  cannot  avail  itself  of  such  location  for  the  mere 
purpose  of  acquiring  jurisdiction,  when,  if  the  office  were  required  to  be 
kept  elsewhere  in  the  county,  no  such  service  or  jurisdiction  would  be 
obtainable. 

But,  how  stood  the  case  when  this  demurrer  was  argued  before  us, 
on  April  22,  1878,  and  how  does  it  stand  now,  Cumminsville  being  an- 
nexed to  the  city.  Prior  to  that  time,  the  court  had  no  jurisdiction  to 
determine  whether  the  petition  stated  facts  sufficient  to  constitute  a 
cause  of  action  against  the  treasurer  or  not ;  and  previous  to  the  annex- 
ation the  consent  of  the  defendant  could  not  have  conferred  upon  the 
court  such  jurisdiction  ;  for  the  difficulty  was,  the  court  could  not  have 
jurisdiction  of  the  subject  matter  of  the  action.  When  Cumminsville, 
however,  was  annexed  to,  and  became  parts  of  the  city  of  Cincinnati, 
the  superior  court  became  capable  of  receiving  such  jurisdiction  ?    Had 
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tbis  action  not  been  brought  till  then,  this  court,  after  due  service  had 
upon  the  defendant,  would  have  full  jurisdiction  in  the  premises.  Such 
service  of  summons  may  be  waived ;  the  defendant  may  voluntarily 
appear  and  litigate  the  case.  He  does  so.  He  comes  into  court  and  asks 
the  court  whether  the  petition,  upon  the  merits,  makes  any  case  for 
relief  against  him.  This  we  cannot  determine  without  we  have  juris- 
diction both  of  the  person  of  the  defendant  and  of  the  subject  matter  of 
the  action.  We  acquire  both  when  he  begins  to  litigate  the  cause  upon 
its  merits.  It  is  the  same,  in  effect,  as  if  a  new  suit  had  been  brought 
since  such  annexation,  and  the  party  had  voluntarily  appeared  in  court 
to  defend  it.  Hence,  we  have  now  jurisdiction,  and  can  determine,  as 
we  do,  the  question  secondly  raised  by  the  defendant,  whether,  as  the 
plaintiff  has  a  le^al  remedy,  she  is  entitled  to  restrain  the  collection  of 
this  assessment,  as  she  seeks  to  do,  by  injunction.  We  answer  this  ques- 
tion in  the  affirmative.  The  collection,  etc.,  of  special  i^m^s,  etc.,  ille- 
gally assessed,  could  always  be  restrained  by  injunction  in  Ohio.  Burnet 
V.  Cincinnati,  3  Ohio  73;  Culbertson  v.  Cincinnati,  16  Ohio,  674; 
Jonas  V.  Cincinnati,  18  Ohio  818.  In  the  case  of  general  taxes,  the  rule 
of  law  was  different.  McCoy  v.  Chillicothe,  3  Ohio  379 ;  Mechanics  & 
Traders  Bank  v.  Debolt,  1  Ohio  St.  591 ;  Exchange  Bank  v.  Hines,  3  Ohio 
St.  1. 

Even  in  the  latter  class  of  cases,  courts  would  restrain  the  assess- 
ment or  collection  of  general  taxes  under  peculiar  circumstances.  Baker 
V.  Black,  6  Ohio  63  ;  Matheny  v.  Golden,  5  Ohio  St,  861. 

In  this  state  of  the  law.  the  remedial  statute  of  April  10,  1866,  was 
passed  (2  S.  &  C.  1161,  1152),  authorizing  the  restraint,  by  injunction, 
of  the  collection  of  taxes  illegally  assessed.  This  statute,  being  reme- 
dial, is  to  receive  a  liberal  construction,  and  it  applies  to  all  cases  of  the 
kind,  in  which,  previously,  a  remedy  by  injunction  was  denied.  This 
remedy  is,  in  such  cases,  cumulative,  so  that  it  is  immaterial  whether 
other  adequate  legal  remedies  exist  or  not. 

The  demurrer  is  overruled. 


SERVITUDES— MUISANCE— MUNICIPALITIES.  «  OLg  c 

MM 

[General  Term,  April,  1873.] 

Cincinnati,  Hamilton  &  Dayton  R.  R.  Co.  v.  Conrad  Ahr  »t  ux. 

1.  ''  Where  two  parcels  of  land,  belonging  to  different  owners,  lie  adjacent  to  each 

other,  and  one  parcel  lies  lower  than  the  other,  the  lower  one  owes  a  servitude 
to  the  upper,  to  receive  the  water  which  naturally  runs  from  it,  provided  the 
industry  of  man  has  not  been  nsed  to  create  the  servitude^^  and  this  applies  to 
parcels  of  land  in  cities  and  towns  as  well  as  to  such  parcels  in  the  country. 

2.  "  The  erection  of  an  embankment  upon  one's  own  land,  whereby  the  surface 

water  of  the  adjoining  land  of  another  is  prevented  from  flowing  in  its  natural 
course,  and  caused  to  flow  off  in  a  differeat  direction  over  the  land  of  the  latter, 
is  a  nuisance,  for  which  an  action  may  be  maintained  and  a  recovery  had." 

3.  Where  a  strip  of  ground  in  a  suburban  village  lies  opposite  to  the  premises  of 

A,  from  which  premises,  without  artificial  means,  the  water  naturally  flows 
over  said  strip  and  over  a  railroad  track  laid  along  the  «ame,  and  the  railroad 
company  owning  said  strip  had  been  accustomed  to  receive  stone  for  shipment 
on  its  cars,  which  stone  was  first  deposited  on  said  strip,  between  said  track  and 
the  premises  of  A,  and  the  debris  from  said  stone  had  gradually  formed  an 
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embankment,  which  caused  the  surface  water  coming  from  the  land  of  A,  to  be 
turned  back  thereon,  to  the  damage  of  A:  HeldyXhtX  A  could  maintain  an 
action  against  the  railroad  company  for  a  nuisance  and  recover  for  the  damage 

,       so  sustained. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered  at  special 
term 

Matthews,  Ramsey  &  Matthews,  for  plainti£F  in  error. 

J.  R.  Challen,  for  defendant  in  error. 

O'Connor,  J. 

The  deiendants  in  error,  plaintiffs  below,  allege  in  their  petition 
that  Elizabeth  Ahr,  wife  of  Conrad  Ahr,  is  the  owner  in  fee  simple  of  a 
certain  lot  of  ground  and  a  dwelling  house  thereon,  situated  on  State  and 
L'Hommedieu  streets,  in  A.  H.  Ernst's  subdivision  of  Spring  Garden^ 
Hamilton  county,  Ohio;  and  that  the  plaintiffs  in  error,  defendants 
below,  having  a  railway  extending  along  said  L'Hommedieu  street,  in 
front  of  and  near  to  the  said  residence  of  the  defendants  in  error,  have 
for  some  years  been  in  the  constant  habit  of  unloading  stone,  for  the 
purpose  of  transportation,  on  their  said  railway,  thereby  causing  an  em- 
bankment from  the  dirt  from  said  stone  to  be  formed  on  the  railway 
opposite  and  near  to  said  dwelling,  in  coni^equence  of  which,  water, 
which  otherwise  would  flow  away  without  causing  injury  to  said  dwell- 
ing and  premises,  is  caused  to  flow  back  into  said  premises,  and  into  the 
cellar  thereof,  rendering  the  said  premises  uncomfortable  and  inconven- 
ient, and  causing  damage,  etc. 

The  plaintiffs  in  error,  in  their  original  answer,  do  not  deny  the 
facts  stated  in  the  petition,  nor  any  of  them ;  but  say  that  the  land 
described  in  the  petition,  together  with  the  land  upon  which  said 
L'Hommedieu  street  and  the  right  of  way  of  the  railroad  company  now 
are,  formerly  belonged  to  Andrew  H.  Ernst;  that  in  1850,  before  the 
conveyance  to  the  defendants  in  error  of  their  land,  mentioned  in  the 
petition,  said  Ernst  and  wife,  then  being  owners  of  all  ot  said  property^ 
conveyed  to  the  plaintiffs  in  error,  together  with  other  land,  the  use  of 
that  portion  of  L'Hommedieu  street,  opposite  the  premises  of  the 
defendants  in  error,  and  along  which  said  railway  is  constructed  and 
operated,  and  that  it  was  understood  between  said  Ernst  and  the  railroad 
company  that  so  much  of  said  strip,  it  being  eighty  feet  wide,  as  might 
not  be  needed  for  the  railroad  tracks,  was  thereby  appropriated  for  a 
public  street  and  to  be  used  as  such  on  both  sides  of  said  track,  but  not 
so  as  at  any  time  to  conflict  with  the  proper  and  necessary  uses  and 
privileges  of  said  railroad ;  that  immediately  thereafter  the  railroad 
company  took  possession  of  said  strip  of  land  for  a  right  of  way,  and 
constructed,  and  up  to  the  present  time,  has  maintained,  its  railroad  on  the 
j^ame,  and  that  it  has  ever  since  been  in  the  continuous,  uninterrupted,  no- 
torious and  lawful  possession  ot  said  strip  of  land,  and  that  the  defendants 
in  error  purchased  their  property  subject  to  the  rights  of  the  plaintiffs  in 
error,  and  with  full  knowledge  thereof;  and  that  said  acts  complained 
of  were  performed  by  the  railroad  company  in  operating  its  road,  and 
were  part  of  and  in  pursuance  of  the  necessary  uses  and  privileges  of 
said  railroad,  and  that  they  are  not  liable  for  the  damages  to  the  property 
of  the  defendants  in  error. 
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This  answer,  it  will  be  seen,  is  a  full  justification  of  the  acts  com- 
plained of  in  the  petition,  and  an  admission  that  the  facts  stated  in  the 
petition  are  true. 

The  plaintiffs  in  error,. however,  filed  an  amended  answer,  or  rather 
an  amendment  to  the  answer,  as  they  call  it,  which  is  as  follows  :  '*  The 
defendant,  by  way  of  amendment  to  its  answer  herein  filed,  says  that  it 
denies  the  allegations  of  the  petition  touching  the  placing  of  obstruc- 
tions in  the  street,  and  causing  water  to  flow  upon  plaintifi's  premises, 
and  they  denied  that  plainti^s  suffered  any  damage  by  reason  of  such 
acts." 

To  these  answers  the  plaintiffs  reply  : 

"  1.  That  it  is  not  true  that  the  defendant  has  been  in  continuous, 
uninterrupted,  and  lawful  possession  of  said  land  described  in  the 
answer,  from  the  date  of  said  supposed  deed  of  conveyance  from  the 
alleged  date  thereof,  to  the  time  of  commencing  this  action. 

••  2.  That  the  strip  of  land  upon  which  the  railroad  company  made 
obstructions  was  part  of  the  public  highway,  and  over  which  the  plain- 
tiffs had  the  right  of  way  equally  with  the  railroad  company,  and  that 
the  obstructions  were  placed  there  unjustly  and  illegally  by  the  defend- 
ants, and  caused  the  damages  set  forth  in  the  petition. 

**  8.  The  plaintiffs  deny  that  the  defendants  acquired  the  right  by 
the  said  supposed  deed,  as  pleaded  in  the  petition,  or  otherwi.se,  of 
obstructing  the  natural  flow  ot  water  irom  the  higher  lands  above  the 
plaintiffs'  property,  described  in  the  petition,  so  as  to  cause  said  water  to 
flow  back  on  to  the  plaintiff's  premises,  and  cause  the  plaintiffs  loss, 
inconvenience,  and  damage,  as  set  forth  in  the  petition." 

On  these  pleadings  the  case  was  tried  to  a  jury.  There  was  no 
material. conflict  in  the  testimony,  the  witnesses  on  both  sides  agreeing 
substantially  as  to  the  facts.  The  evidence  showed  that  the  general  lay  of 
the  land,  including  the  land  above,  and  to  the  rear  of  plaintiff's  lot,  as 
well  as  plaintiffs  lot  and  the  strip  of  land  occupied  by  the  railroad  tracks, 
is  hill-side,  sloping  toward  Mill  creek,  and  that  water  would  naturally 
drain  to  the  creek;  running  off  the  lot  of  plaintiff,  and  over  the  railroad 
track  to  the  creek,  or  over  the  track  in  part  and  into  a  sewer,  which  ihe 
company  has  built  between  the  railroad  tracks,  and  which  carries  water  to 
Mill  creeTc  ;  that  lor  a  number  of  years,  stone  intended  for  transportation 
over  the  company's  road,  or  stone  bought  by  the  company,  to  be  delivered 
on  the  cars,  had  been  deposited  by  the  haulers  of  the  stone  on  the  side  of 
the  track  near  to  and  opposite  the  plaintiffs'  premises,  ana  the  company 
claim,  although  this  is  a  question  of  law  rather  than  of  fact,  that  it  has 
no  control  over  the  haulers  of  the  stone,  and  that  such  haulers  are  not 
their  agents  or  servants ;  that  the  refuse  and  debris  of  this  stone,  left 
after  the  stone  has  been  removed  to  the  defendants'  cars,  has  gradually 
accumulated  until  an  embankment  has  been  formed  on  the  side  of  the 
track,  and  that  this  embankment,  although  not  more  than  eighteen  or 
twenty  inches  high,  prevents  the  water,  which,  in  wet  weather,  drain 
from  the  lots  lying  higher  up  the  slope  than  plaintiff's  lot,  and  the 
water  which  drains  down  the  Walker  Mill  road  and  runs  across  in  front 
of  plaintiff's  lot,  as  well  as  the  water  which  naturally  drains  Irom  the 
plaintiff's  own  lot,  from  flowing  across  defendants'  tracks,  or  into  the 
sewer  between  the  tracks,  and  cau.ses  all  such  water  to  flow  back  on  to 
and  over  plaintiff's  premises,  sometimes  filling  his  cellar,  keeping  the 
grounds  in  front  of  his  house  wet  and  muddy,  and  rendering  his  house 
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uncomfortable  and  unhealthy.  It  was  also  in  evidence  that  plaintifis 
built  their  house  about  seventeen  years  before  the  suit  was  brought,  and 
thai  the  railroad  company  owns  all  the  other  lots  in  the  vicinity  except 
the  plaintiffs',  and  that  the  nuisance  complained  of  has  continued  for 
more  than  four  years,  and  that  plaintiffs  had  often  complained  to  the  sec- 
tion boss  of  the  railroad  company  about  it.  It  was  also  in  evidence,  that 
before  the  railroad  was  built,  there  was  a  continuous  slope  from  the  rear 
of  plaintiff's  premises  to  Mill  creek.  And  the  defendant  also  offered  in 
evidence  the  deed  from  Ernst,  mentioned  in  the  answer. 

The  testimony  being  closed,  the  plaintiff 's  counsel  asked  the  court 
to  charge  the  jury  : 

**  1.  That  it  is  an  established  principle,  that  where  two  parcels  of 
land,  belonging  to  different  owners;,  lie  adjacent  to  each  other,  and  one 
parcel  lies  lower  than  the  other,  the  lower  one  owes  a  servitude  to  the 
upper,  to  receive  the  water  which  naturally  runs  from  it.  The  owner  of 
the  upper  piece  ot  land  has  a  natural  easement  in  the  lower  piece,  to  the 
extent  of  the  natural  flow  of  water  from  the  upper  piece,  to  and  upon  the 
lower  one." 

This  charge  the  court  gave  as  requested,  and  the  defendant  ex- 
cepted, and  assigns  the  same  for  error. 

This  charge  is  material,  and  if  not  the  law  in  this  case,  is  undoubt- 
edly prejudicial  to  the  plaintiff  in  error.  We  find,  however,  that  the 
charge  as  requested  and  given,  is  copied  word  for  word  from  the  decision 
of  the  Supreme  Court  in  the  case  of  Butler  v.  Peck,  16  Ohio  St.  334, 
342,  and  that  that  case  was  decided  upon  the  general  principle  contained 
in  the  charge  given.  The  syllabus  sufficiently  shows  the  nature  of  the 
case.     It  is  as  follows  : 

"  Where,  upon  the  lands  of  B.  there  is  a  marshy  basin,  from  which, 
in  times  of  high  water,  a  portion  of  the  water  contained  in  the  basin  over* 
flows  its  rim,  and  naturally  finds  its  way  through  a  swale  to  and  upon 
the  lands  ot  R.,  while  the  remaining  portion  of  the  water  of  the  basin 
has  no  outlet,  and  is  dissipated  by  evaporation,  B.  cannot  rightfully,  by 
an  artificial  drain,  conduct  the  water  that  has  no  natural  outlet  from  the 
basin,  and  along  said  swale,  so  as  to  cause  them  to  flow  upon  the  lands  of 
E.  to  his  damage." 

The  Supreme  Court  says,  to  sanction  this,  *'  would  be  to  'sanction 
the  creation,  by  artificial  means,  of  a  servitude  which  nature  has  denied. 
The  natural  easement  arises  out  of  the  relative  altitudes  of  adjacent  sur- 
faces as  nature  made  them,  and  these  altitudes  may  not  be  artificially 
changed  to  the  damage  of  an  adjacent  proprietor." 

Counsel  for  the  plaintiffs  also  asked  the  court  to  charge  the  jury  : 

**  That  the  erection  of  an  embankment  upon  one's  own  land,  whereby 
the  surface  water  of  the  adjoin  ng  land  of  another  is  prevented  from  flow- 
ing in  its  natural  course,  and  caused  to  flow  off  in  a  different  direction, 
over  the  land  of  the  other,  is  a  nuisance,  tor  which  an  action  may  be 
maintained,  without  showing  any  actual  damage,  and  for  which  nominal 
damages  at  least  may  be  recovered." 

This  charge  the  court  gave  as  requested,  to  which  the  defendants 
excepted,  and  assign  the  same  for  error. 

This  charge,  also,  we  find  to  be,  word  for  word,  the  syllabus  of  our 
Supreme  Court  in  the  case  of  Tootle  v.  Clifton,  22  Ohio  St.  247,  and  was 
the  principle  on  which  that  case  was  decided.  The  court  say  :  "  Every 
act  of  preventing  the  water  flowing  from  another's  land  in  its  natural 
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channels,  and  causing  it  to  flow  over  his  land,  without  his  consent,  is  an 
invasion  of  his  rights,  and  therefore  actionable.  *  *  *  The  act  of 
flooding  my  neighbor's  farm,  by  penning  up  the  waters  on  its  surface,  is 
wrongful  per  se^  and  in  its  inception,  and  not  wrongful  merely  because  it 
a£fectshimin  a  particular  manner,  or  to^  a  certain  extent.**  We  must 
say,  therefore,  a  fortiori,  that  such  an  act  is  wrongful,  where  actual  dam- 
ages have  resulted. 

It  is  claimed,  however,  although  the  general  principle  is  as  stated  in 
the  two  cases  above  cited,  yet  that  doctrine  of  servitude  for  surface  drain- 
age does  not  apply  to  cities  and  towns  at  all.  And  in  support  of  this 
view,  Washburn  Basements  357,  is  cited,  where  the  author  says :  **  But 
it  would  seem  that  this  doctrine  of  a  lower  estate  owing  servitude  to  a 
superior  one,  to  receive  the  water  that  falls  upon  the  latter,  and  would 
naturally  flow  therefrom  to  the  former,  does  not  apply  to  house-lots  in 
towns  and  cities,  where  the  same  have  been  occupied  by  the  erection  of 
houses  thereon.  In  such  cases  each  proprietor  must,  .if  the  same  can  be 
done,  so  ^rade  his  lot  as  not  to  throw  the  water  which  collects  on  the 
same  upon  the  adjacent  lot."  And  cites  Bentz  v.  Armstrong,  8  Watts  & 
Serg.  40.  The  syllabus  of  that  case  is :  "  Where  several  persons  unite 
in  the  purchase  of  a  piece  of  ground,  and  divide  the  same  into  smaller 
lots,  upon  each  of  which  a  house  is  built,  and  then  partition  is  made  be- 
tween them,  each  must  so  regulate  and  grade  his  own  lot  so  that  the 
water  which  falls  or  accumulates  upon  it  shall  not  run  upon  the  lot  of 
his  neighbor."  The  facts  of  the  case  were,  that  Bentz  and  Armstrong 
were  the  owners  of  adjoining  lots  in  the  city  of  Pittsburg,  Pennsylvania. 
There  was  a  spring  of  water  upon  one  ol  them,  which,  together  with  the 
rain,  as  it  fell,  naturally  flowed  from  it  upon  the  other  lot,  and  the  owner 
of  the  latter,  in  order  to  prevent  this,  raised  an  embankment  upon  his 
land,  which  caused  this  water  to  set  back  into  the  cellar  upon  the  lot  in 
which  it  originated.  The  court  held  that  he  had  a  right  so  to  do,  and  that 
it  was  the  duty  of  the  owner  of  the  upper  lot  to  drain  the  same  into  the 
common  sewer,  if  there  was  one,  or  in  some  other  way,  if  possible,  to  re- 
lieve the  adjacent  house-lot.  The  court  say,  in  deciding  the  case  :  *'  In 
the  argument  something  must  be  said  about  the  natural  formation  of  the 
surface  of  the  ground  of  the  two  lots,  and  that,  according  to  it,  the  water 
as  it  fell  in  rain  was  naturally  inclined  to  run  off  from  the  lot  ot  the 
plaintifl^  on  to  that  of  the  defendant,  atid  the  latter  was,  therefore,  bound 
to  submit  to  it.  This,  however,"  says  the  judge  deciding  the  case,  *'  I 
take  to  be  a  nan  sequitur ;  lor  in  the  purchase  of  lots  of  ground,  laid 
out  and  sold  tor  the  purpose  of  building  up  towns  or  cities  thereon, 
it  has  ever  been  understood,  and  such  has  been  the  practice  and  usage 
too,  that  the  natural  formation  of  the  surface  will,  and  indeed  must, 
necessarily,  undergo  a  change  in  the  construction  of  the  buildings  and 
other  improvemens  that  are  designed  and  intended  to  be  made.  In  do- 
ing this,  it  would  seem  to  be  right  that  the  common  benefit  and  conven- 
ience ol  the  respective  owners  of  adjoining  lots  should  be  consulted  and 
attended  to ;  but  certainly  no  one  ought  to  be  restrained  trotft  improving 
his  lot  in  such  a  manner  as  to  make  it  answer  the  purpose  for  which  it 
was  laid  out,  sold,  and  purchased,  if  practicable,  without  overreaching 
upon  his  neighbor's  lot.  *  *  *  It  is  of  great  importance  that  the 
water  upon  each  lot,  arising  from  rain  or  other  cause,  should  be  con- 
ducted by  the  owner  or  occupier  thereof,  if  he  wishes  to  have  it  removed^ 
directly  from  it  to  a  sewer  or  other  place  appropriated  for  the  receipt 
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and  discharge  of  the  same,  and  not  be  turned  or  led  on  to  an  adjoining 
lot,  without  the  consent  of  the  owner;  and  it  appears  to  me,"  continues 
the  judge,  **  to  be  the  duty  of  the  owner  of  each  lot,  if  he  improves  it, 
to  do  it  in  such  way,  if  practicable,  as  to  lead  and  conduct  the  water  that 
happens  to  fall  or  be  on  it,  off  \p  the  way  just  mentioned,  without  regard 
to  the  original  formation  of  the  surface  of  his  lot.  If  the  rear  of  his  lot 
should  be  elevated  so  much  above  the  front,  that  he  cannot  conduct  the 
water  to  the  rear,  so  as  to  discharge  it  into  a  sewer  or  other  appropriate 
place,  then  he  ought  to  bring  it  to  the  front  of  his  lot,  where  he  must, 
of  necessity  have  some  place  to  discharge  it,  without  throwing  it  upon 
his  neighbor's  ground.  This  he  ought  to  do,  even  if  he  should  be  com- 
pelled to  carry  it  under  or  through  his  house  or  buildings."  There 
certainly  is  great  force  in  these  remarks  of  the  judge  who  decided  the 
the  case,  and  as  one  member  of  this  court,  I  am  inclined  to  believe  that 
the  law  ought  to  be,  in  towns  and  cities,  as  it  was  there  decided.  But  it 
is  to  be  remarked  that  this  is  the  only  case  cited  by  Washburn  in  sup- 
port of  his  suggestion  that  law  of  servitude  does  not  apply  to  the  surface- 
water  of  house-lots  in  towns  and  cities,  where  the  same  have  been  occu- 
pied by  the  erection  of  houses  thereon.  And  the  only  other  case  which 
he  cites,  where  the  question  arose  within  a  town  or  city,  is  decided  the 
other  way.  That  is  the  case  of  Earl  v.  De  Hart,  1  Beas.  280;  "where 
the  land  lay  in  Elizabeth  City,  New  Jersey,  and  the  waters  that  were 
accustomed  to  collect  upon  its  surface  from  rains,  etc.,  were  accustomed 
to  flow  over  the  defendant *s  land  by  an  ancient  water-course,  it  was  held 
that  though  within  a  city,  he  had  no  right  to  stop  such  water- course," 
The  court  says :  **  it  is  insisted  that  the  law,  as  to  running  water,  docs 
not  apply  to  building-lots  in  a  city  or  large  town.  I  can  not  see  why  it 
does  not.  Here  is  a  body  of  water  which  must  be  discharged,  either 
over  the  building-lot  of  the  complainant  or  over  the  building-lot  of  the 
defendants.  It  is  true  itis  injurious  to  the  lot  of  the  defendants  to  have 
it  discharged  over  it,  but  then  it  is  the  right  which  the  neighboring  lot 
enjoys  to  have  it  so  discharged.  There  is  a  right  and  an  obligation,  as 
between  the  two  lots,  which  have  been  acquired  and  imposed  by  pre- 
scription The  complainant's  is  the  dominant,  to  which  the  right 
belongs,  and  the  defendant's  the  servient,  upon  which  the  obligation  rests. 
To  have  this  water  discharged  upon  the  complainant's  land,  is  as  great 
an  injury  to  her  building-lot  as  it  is  to  the  defendant's  lot  to  have  it 
discharged  there.  There  can  be  no  such  diff^^rence  in  the  application  of 
the  law,  as  to  building-lots,  as  will  impose  a  burden  upon  one  which 
properly  and  of  right  belongs  to  another. ' 

These  two  are  the  only  cases  cited  by  Washburn  where  the  subject 
of  litigation  arose  in  a  city  or  town,  and  although  the  latter  of  the  two 
arose  out  of  the  diversion  of  what  is  called  a  water-course^  as  distin- 
guished from  mere  surface-water,  yet  the  cases  seem  to  offset  each  other 
in  the  general  principles  announced.  It  may  be  said  that  if  the  doctrine 
of  servitude  as  to  surface-water  does  not  apply  to  towns  and  cities,  it  is 
almost  incredible  that  only  one  case  should  be  cited  in  support  of  the 
exception  from  all  the  reports,  both  in  England  and  in  this  country. 
Beside,  as  we  have  seen  in  Butler  v.  Peck,  and  Tootle  v.  Clifton,  supra, 
"  the  principle  seems  to  be  established  and  indisputable  (and  the  court 
make  no  exception),  that  where  two  parcels  of  land,  belonging  to  differ- 
ent owners,  lie  adjacent  to  each  other,  and  one  parcel  lies  lower  than  the 
other,  the  lower  one  owes  a  servitude  to  the  upper,  to  receive  the  water 
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which  naturally  runs  from  it,  provided  the  industry  of  man  has  not  been 
used  to  create  a  servitude  ,''  Although  this  decision  was  rendered  in  a 
case  where  the  controversy  respected  country  farms,  we  cannot  assume 
that  the  Supreme  Court  would  not  announce  a  principle  as  a  general  one, 
and  as  being  indisputable,  which  in  fact  was  too  broad  to  be  true.  Had 
the  court  said,  *'  except  in  cities  and  towns  the  principle  seems  to  be 
established  and  indisputable,"  the  principle  would  have  been  quite  broad 
enough  to  meet  the  case  before  them  ;  but  they  went  much  further  and 
announced  a  principle  without  any  exception  or  qualification  whatever, 
except  that  the  servitude  must  not  have  been  created  by  the  industry  of 
man.  And  this  we  must  hold,  under  these  decisions,  to  be  the  law  of 
this  state.  The  same  doctrine  is  found  in  Washburn  Basements  (2  ed.), 
19,  427,  439;  also  in  Beard  v.  Murphy.  87  Vt.  99,  104;  and  in  Hays  v. 
Hinkleman,  68  Pa.  St.  824;  also  in  Martin  v.  Riddle,  26  Pa.  St.  415; 
and  in  Kaufifman  v.  Griesemer,  26  Pa.  St.  407. . 

There  was  no  evidence  in  the  case  before  us  to  show  that  the  indus- 
try of  man  changed  the  natural  lay  of  the  ground  on  which  Conrad 
Ahr's  house  was  built ;  but  the  evidence  does  show  that  the  industry  of 
man  prevented  the  water  which  would  natually  flow  from  his  lot  and 
away  from  his  lot  and  over  the  railroad  track,  from  so  flowing,  and  caused 
it  to  set  back  over  his  premises  to  his  damage. 

It  should  also  be  remembered  that  the  plaintiffis  in  this  case  do  not 
complain  merely  that  the  water  which  falls  upon  or  flows  from  their  lot 
is  prevented  by  the  embankment  from  taking  its  natural  course,  but  they 
also  complain,  and  the  evidence  establishes  the  fact,  that  the  water 
which  naturally  flows  down  the  Walker  Mill  road,  and  which  would 
naturally  flow  over  the  railroad  track  or  into  the  sewer  between  the 
tracks,  fs,  by  this  embankment,  stopped  in  front  of  their  house  and 
caused  to  flow  back  over  their  premises ;  so  that  even  if  the  law  was  as  it 
is  claimed  to  be  in  Bentz  v.  Armstrong,  supra,  and  that  the  law  of  servi- 
tude as  to  surface-water  did  not  apply  to  cities  or  towns  (the  evidence 
showing  the  plaintiff^'s  lot  to  be  a  town  lot),  it  would  not  benefit  the 
defendants  except  possibly  as  to  the  amount  of  damages ;  for  in  no  case, 
either  in  town  or  country,  can  any  one  be  permitted  to  cause  surface- 
water  which  does  not  flow  from  his  neighbor's  lot,  nor  naturally  flow  upon 
it,  to  be  turned  upon  it  without  that  neighbor's  consent. 

As,  therefore,  the  language  of  the  two  special  charges  given  by  the 
court  and  excepted  to,  is  the  language  of  our  Supreme  Court,  in  the 
cases  above  cited,  and  as  the  charges  were  applicable  to  this  case,  we 
hold  they  were  correctly  given. 

The  de  endant  then  requested  the  court  to  charge  the  jury  as  fol- 
lows : 

"  If  the  jury  find  that  the  deposit  of  earth  in  the  street  was  made 
by  persons  hauling  stone  to  the  railroad,  either  for  sale  to  defendant, 
delivered  on  the  cars,  or  for  shipment  to  other  parties,  the  persons  haul- 
ing said  stone  not  being  servants  or  agents  of  defendant,  the  defendant 
is  not  liable  for  injury  occasioned  by  the  deposit  of  such  earth,"  which 
the  court  refused  to  give  as  asked,  but  gave  as  qualified  by  the  general 
charge  No.  5,  to  which  refusal  the  defendant  excepted,  and  assigns  the 
same  for  error. 

That  part  of  the  general  charge  of  the  court,  referred  to  as  No.  6, 
is  as  follows : 
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**  6.     It  is  next  claimed  that  the  defendant  never  kept  a  stone-pile, 
and  never  caused  an  embankment  to  be  formed  from  the  same  there  at 
all ;  that  such  stone  was  hauled  and  piled  there  by  other  parties  to  sell 
to  the  defendants,  which  never  had  any  property  in  such  stone  until 
loaded  and  measured  upon  its  cars ;  and  also  stone  which  such  third 
parties  hauled  and  piled  at  the  place  in  question  for  shipment  by  the 
defendants'  cars  to  other  third  parties  along  the  line  ol   its  railroad.     I 
charge  you  that  for  the  mere  acts  of  third  parties,  the  defendant  cannot 
be  made  liable ;  but  if  the  ground  where  such  stone-pile  and  embank- 
ment existed — if  you  find  they  did  exist — was  owned  by  the  defendant, 
it  having  the  right  of  control  over  it  so  as  to  prevent  such  use  of  it  by 
third  parties,  and  if  it  recognized  what  they  did  as  proper,  and  there 
took  the  stone  from  them  upon  the  cars   and  paid   them  for   it,   and 
received  from  others,   from  such  stone  pile,  stone  for  carriage  for  hire 
upon  its  cars,  and  such  stone-pile  and  its  dedrz's  were  a  nuisance  to  plain- 
tiffs* said  property  as  they  have  alleged,  then  defendant  is  liable,  though 
it  did  not  actually  own  the  stone  while  in  such  a  pile,  but  owned  and 
could  control  the  ground  where  the  same  existed."     We  see  no  error  in 
giving  the  charge  requested  by  the  defendant,  as  thus  qualified.     The 
deed  from   Ernst  set  out   in  the  defendant's  answer,   and   offered  in 
evidence  by  the  defendant,  was  to  the  effect,  and  was  offered  lo  prove 
the  fact,  that  the  right  of  the  defendant  to  use  the  strip  ot  ground 
opposite  plaintiffs'  house  was  superior  to  the  right  of  the  plaintiffs  or  of 
the  public,  the  language  of  the  deed  being :     **  It  is  further  understood 
between  said  parties,  that  ?o  much  of  the  eighty  feet  strip,  south  of  ih^ 
Harrison  turnpike,  as  may  not  be  needed  for  the  railroad  tracks,  is  here- 
by appropriated  for  a  public  street,  and  to  be  used  as  such,  on  both  sides 
of  the  tracks,  but  not  so  as  at  any  time  to  conflict  with  the  proper  and 
necessary   uses  and    privileges    of  said  railroad.**     And   the   original 
answer  of  the  deiendant  contains  the  following  averment,  which  is  still 
a  part  of  the  record  ot   this  case :     *'  That  immediately  thereafter  the 
railroad  company  took  possession  of  said  strip  of  land  for  a  right  of  way, 
and  continued,  and  up  to  the  present  time  has  maintained  its  railroad  on 
the  same,  and  that  it  has  ever  since  been  in  the  continuous,  uninter- 
rupted, notorious,  and  lawful  possession  of  said  strip  of  land,  and  that 
the   plaintiffs    purchased  their  property  subject  to   the   rights   of  the 
defendant,   and   with   full   knowledge  thereof,  and  that  said  acts  catn- 
plained  of  were  performed  by  the  railroad  company  in  operating  its  road, 
and  wet  e  part  of  and  ifi  pursua^ice  of  the  necessary  uses  and  privileges  of 
said  railroad.'*     No  doubt  the  jury  considered  this,  and  the  introduction 
of  the  deed,  as  strong  evidence  that  the  defendant  claimed  the  right  to 
use,  and  did  use,  and  controlled  that  part  of  the  strip  upon  which  the 
stone  was  deposited  and  where  the  embankment  was  formed,  and  that 
the  sione  was  deposited  there  by  their  direction.     And  if  so,  there  can 
be  no  doubt  the  qualification  of  the  charge  given  by  the  court  was  right. 
It  is  true  the  defendant,  in  what  it  calls  an  amendment  to  the  answer, 
denies  that  it  did  the  acts  complained  of,  although  in  the  answer  itself 
it  admits  it  did  do  all  of  them  as  charged  in  the  petition,  and  justifies 
the  acts  as  being  such  as  it  had  the  right  to  do;  and  no  doubt  ttie  jury, 
from  the  evidence,  found  that  its  first  admission  was  the  truth. 

The  second  charge  asked  by  the  defendant  is  as  tollows  :  "  That 
if  A.  H.  Ernst  executed  and  delivered  to  the  defendant  the  deed  offered 
in  evidence,  he  hereby  granted  to  the  railroad  company  the  right  to  use 
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the  eighty-foot  street,  known  as  L'Hommedieu  street,  for  railroad  pur- 
poses; that  loading:  stone,  and  receiving  stone,  is  a  legitimate  part  of  a 
railroad's  business ;  and  that  neither  Ernst,  nor  any  one  claiming  by 
purchase  from  him,  after  the  date  of  said  deed,  can  claim  damages  for 
injuries  resulting .  from  such  use,  unless  the  defendant  was  guilty  of 
some  negligence  or  wrongful  conduct  in  the  mode  or  manner  of  receiv- 
ing or  shipping  said  stone  " 

This  charge  the  court  gave  as  requested,  and,  therefore,  there  is  no 
exception  as  to  it,  but  it  is  noticed  here  for  the  purpose  of  showing  that 
in  the  first  charge  asked,  the  defendant  assumes  that  it  did  not  use  the 
eighty-foot  strip  at  all  for  the  depositing  of  stone,  but  that  the  same  was 
used  by  third  persons,  not  its  servants  or  ageots ;  and  that  the  second 
charge  asked  assumes  that  it  did  so  use  the  strip  of  ground,  but  that  it 
had  the  right  to  do  so.  In  other  words,  the  second  charge  asked  was 
based  upon  the  admissions  of  the  original  answer  ;  and  the  first  charge 
asked  was  based  upon  the  denial  of  the  admissions,  as  contained  in  the 
amendment  to  the  answer;  and  so  the  court  was  really  asked  to  charge 
the  jury  that  the  defendant  was  not  liable  if  it  did  not  so  use  the  strip, 
and  that  it  was  not  so  liable  if  it  did  so  use  the  strip  ;  therefore,  that  the 
defendant  was  not  liable  at  all.  This  the  court  refused  to  do,  and,  as  we 
have  already  said,  properly. 

Tae  defendant  next  requested  the  court  to  give  the  following  charge 
to  the  jury  :  **That  the  defendant  had  a  right  to  receive  stone  in  the 
strip  of  ground,  known  as  L'Hommediue  street,  and  that  if  it  did  so, 
from  time  to  time,  and  removed  the  same  without  unreasonable  delay, 
it  would  not  be  liable  to  the  plaintiff,  although  such  stone  caused  the 
water  lo  run  back  upon  the  plaintiff's  lor."  This  charge  the  court 
refused  to  give  as  asked,  but  gave  it  with  this  qualification  :  "  Unless 
the  defendant  could  have  conveniently  received  the  stone  elswhere  with- 
out doing  injury  to  plaintiffs  or  others."  And  to  the  refusal  and  quali- 
fication the  defendant  excepted,  and  assigns  the  same  for  error.* 

We  see  no  error  in  this.  In  fact,  the  defendant  was  not  entitled  to 
have  the  charge  considered  by  the  court  in  any  way.  It  was  not  claimed 
on  the  trial  that  the  water  was  caused  to  flow  back  by  the  stone,  or  that 
there  was  any  negligence  on  the  part  of  the  defendant  in  not  removing 
the  stone  promptly.  The  resistance  to  the  water  was  caused  by  the 
embankment,  which  was  gradually  formed  by  the  dirt  and  debris  from 
the  stone,  and  which  debris  would  be  there  left  by  the  mere  deposit  of 
the  stone,  whether  the  stone  was  removed  immediately  or  not.  The 
negligence  consisted  in  not  removing  the  debris,  after  the  stone  was 
removed,  or  in  not  removing  the  embankment  when  it  had  grown  so 
high  as  to  impede  the  flow  of  water  ;  and  with  the  facilities  of  the  com- 
pany this  might  have  been  done,  and  could  now  be  done,  probably,  in 
one  hour,  were  the  company  so  disposed,  and  this  with  the  aid  of  only 
a  few  workmen,  for  the  embankment  is  only  from  eighteen  to  twenty 
inches  in  height.  The  charge  might  well,  therefore,  have  been  refused 
altogether  by  the  court ;  but  it  can  not  now  be  claimed  that  the  qualifi- 
cation of  a  mere  obstruction  did  any  harm. 

The  fourth  charge  asked  was  given. 

The  fiUh  charge  asked  by  the  defendant  is  as  follows :  '*  That  if 
the  jury  iind  that  a  road  or  street  known  as  the  Walker  Mill  road,  runs 
across  the  rear  or  west  side  of  plaintiffs'  premises,  effecting  a  junction 
with  the  Harrison  pike  and  L'Hommedieu  street,  at  a  corner  of  plain- 
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tiffs*  land,  and  that  the  water  is  carried  down  said  Walker  Mill  road 
some  distance  in  a  gutter  or  gully,  or  otherwise,  and  passing  out  of  the 
same,  runs  upon  and  over  the  plaintiffs'  lot,  the  defendant  is  not  bonnd 
to  permit  the  passage  of  such  water  over  the  surface  of  its  ground." 
This  charge  the  court  refused  to  give,  as  asked,  but  gave  qualified  as 
follows  :  '*  But  if  it  was  aware  of  such  flow,  it  could  not  so  obstruct  it 
as  to  cast  it  upon  plaintiffs*  ground,  if  it  would  not  otherwise  have 
flowed  upon  the  plaintiffs*  premises,  or  injured  them.**  And  to  the 
refusal  and  qualification  the  defendant  excepted,  and  assigns  the  same 
for  error. 

We  see  no  error  in  the  refusal  of  the  charge  as  asked,  and  certainly 
there  is  none  in  the  qualification.  In  the  first  place,  we  must  regard  the 
charge  as  asked  as  a  mere  abstraction ;  as  a  charge  asked  upon  the  sup- 
position that  the  jury  might  find  a  stale  of  facts  to  exist  of  which  there 
is  no  evidence  whatever  in  the  record  before  us,  and  it  purports  to  set 
out  all  the  evidence  in  the  case.  The  defendant  offered  no  evidence  to 
prove  any  such  state  of  facts  as  the  charge  assumes  the  jury  maj'  find. 
The  only  evidence  offered  in  the  case  by  the  delendant  was  the  intro- 
duction of  the  deed  from  Ernst;  also,  a  plat  of  the  premises  in  ques- 
tion and  its  surroundings,  and  evidence  that  Spring  Garden  was  a  subur- 
ban village.  This  and  the  testimony  of  a  single  witness,  who  was  the 
road-master  of  the  defendant,  was  all  the  evidence  the  defendant  offered. 
This  road-master  would  be  as  likely  as  any  one  to  know  how  the  water, 
flowed.  All  he  says  on  the  subject  is  :  **  The  water  is  turned  back  by 
the  railroad  upon  plaintifls*  lot,  and  the  dirt  pile  prevents  it  from  run- 
ning upon  the  track  and  through  the  culvert  in  the  tract  This  culvert 
is  on  the  company's  property."  The  only  witness  for  the  plaintiff  who 
speaks  of  the  flow  of  water  from  Walker  Mill  road,  merely  says:  **  The 
water  comes  across  from  Walker  Mill  road  fo  the  front  of  plaintiffs'  prop- 
erty, and  is  stopped  and  turned  back."  This  witness  does  not  say  that 
the  water  runs  upon  the  plaintiffs*  property,  but  to  the  front  of  it,  where 
it  is  stopped  and  turned  back.  In  the  next  place,  for  all  that  appears  in 
the  charge  asked,  the  defendant  may  itself  have  caused  the  water  to 
flow  in  front  of  plaintiffs*  lot  by  obstructions  at  the  point  where  the 
Walker  Mill  road  strikes  the  railroad  track.  And  this  view  of  the  case 
may  be  inferred  by  the  qualification  of  the  charge  given  by  the  court, 
and  is  very  probable,  if  not  the  fact,  from  the  testimony.  We  think, 
therefore,  the  difference  between  the  charge  asked  and  the  qualification 
of  the  court  is»  that  the  one  assumed  that  the  jury  might  find  a  state  of 
facts  to  exist  of  which  there  was  no  evidence,  and  was  consequently  an 
abstraction,  while  the  other  was  based  upon  evidence  in  the  ca?e.  The 
sixth  charge  asked  for  by  the  counsel  for  defendant  is  as  follows  :  **  That 
the  owners  of  lots  in  towns  and  cities  are  not  bound  to  permit  the  flow 
of  mere  surface  water  from  adjoining  lots  over  their  lots,  and  that  if 
there  was  no  stream  or  watercourse  leading  over  plaintiffs'  lot  and  into 
that  of  the  defendant,  that  is,  L*Hommedieu  street,  and  that  if  the  jury 
find  that  Spring  Garden  was,  during  the  time  covered  by  this  action,  a 
suburban  town,  adjoining  the  city  of  Cincinnati,  the  lots  therein  bein^ 
generally  small  lots,  occupied  and  used  for  business  and  private  resi- 
dences, the  plaintiff  cannot  recover.**  This  charge  the  court  refused  to 
give,  stating  that  *'  this  applies  to  cases  where  the  upper  lots  are  so  ma- 
terially changed  on  the  surlace  as  to  discharge  the  surlace  water  materi- 
ally different  upon  the  lower  lots  than  naturally.     If,  substantially,  in  a 
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State  of  nature,  the  rule  is  as  I  have  stated."  To  the  refusal  and  qualifi- 
catioii  the  defendant  excepted,  and  assigns  the  same  for  error.  For  the 
reasons  already  given,  and  the  cases  in  Butler  v.  Peck,  and  Tootle  v. 
Clifton,  supra,  the  court  did  not  err  in  refusing  the  charge  as  asked,  nor 
in  the  qualification.  We  may  say  that  in  Massachusetts  the  authorities 
are,  that  no  action  will  be  for  the  diversion  of  mere  surface  water,  as 
distinguished  from  a  watercourse,  either  in  the  city  or  the  country,  and 
that  the  doctrine  of  servitude  as  to  surface  water  is  not  recognized 
See  Luther  v.  Winnisimmet  Co.,  68  Mass.  (9  Cush.)  171 ;  Gannon  v. 
Hargadon.  92  Mass.  (10  Allen)  106 ;  Flagg  v.  Worcester,  79  Mass.  (13 
Gray)  601 ;  Dickinson  v.  Worcester,  89  Mass.  (7  Allen)  19. 

The  seventh  special  charge  requested  by  defendant's  counsel,  was  as 
follows :  "  That  it  the  defendant  has  constructed  a  sewer  between  the 
rails  of  its  track,  for  the  drainage  ot  its  roadbed,  it  is  not  bound  to 
permit  water  from  adjacent  lots  to  pass  through  such  sewer;"  which  ' 
instruction  the  court  refused  to  give  as  asked,  but  gave,  with  the  follow- 
ing qualification,  "  unless  it  naturally  flows  there — that  is,  has  not  been 
made  to  flow  from  artificial  sources."  And  to  this  refusal  and  qualifica- 
tion the  defendant  excepted,  and  assigns  the  same  for  error.  Npw,  we 
must  say  as  to  this  charge,  that  it  is  true,  as  a  matter  of  fact,  that  the 
defendant  was  not  bound  to  permit  water  from  adjacent  lots  to  pass 
through  its  sewer,  for  it  had  the  right,  so  far  as  the  plaintifl*  was  con- 
cerned, to  stop  up  its  sewer,  and  let  the  water  flow  over  its  track,  and 
thence  find  its  way  to  Mill  creek  as  best  it  could.  It  was  immaterial  to 
the  plaintiff  what  the  defendant  did  with  the  water  after  it  got  on  its 
track,  provided  the  defendant  did  not  cause  it  to  flow  back  over  his 
(plaintiff's)  premises.  The  question  before  the  jury  was,  not  whether 
the  defendant  should  permit  the  water  to  flow  into  its  sewer,  but  whether 
it  could  lawfully  prevent  the  water  from  flowing  from  plaintiff's  lot. 
The  charge  asked,  therefore,  was  immaterial,  and  the  court  did  not  err 
in  refusing  it  as  asked.  The  qualification  ot  the  charge  by  the  court,  if 
read  literally,  would  be  that  the  defendant  was  bound  to  permit  the 
water  to  pass  through  its  sewer,  if  it  flowed  there  naturally  ;  but  it  can 
hardly  be  claimed  that  this  was  its  meaning,  or  that  it  was  so  understood 
by  the  jury :  all  that  was  meant  was,  that  if  the  water  flowed  on  the 
track  naturally,  that  is,  from  the  natural  lay  of  the  ground,  and  not  artifi- 
cially, the  defendant  had  no  right  to  prevent  it  from  coming  on  the  track 
by  causing  it  to  flow  back  on  the  plaintiff's  ground.  It  being  once  on 
the  track,  the  defendant  might  dispose  of  it  according  to  its  own  con- 
venience, either  by  permitting  it  to  pass  through  the  sewer,  or  other- 
wise, provided  it  did  no  damage  to  other  persons.  We  find  no  error^ 
therefore,  in  the  qualification. 

These  seven  special  charges  being  thus  disposed  of  by  the  court 
below,  the  court  was  next  asked  to  give  its  general  charge  to  the  jury  in 
writing,  which  the  court  complied  with,  and  the  defendant  excepted  to 
the  third,  fourth,  and  fifth  subdivisions  of  said  general  charge,  and  assigns 
the  same  for  error. 

The  third  subdivision  of  the  general  charge  merely  announces  the 
law  of  servitude  as  to  surface  drainage,  as  decided  in  Ohio,  and  which 
we  have  already  considered.  There  is  no  error  in  this  part  of  the 
charge. 

The  fourth  subdivision  of  the  general  charge  excepted  to,  is  as  fol- 
low^: 
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''  In  this  case,  however,  if  you  find  that  the  railroad  track,  along 
the  place  in  question,  was  conveyed  to  the  defendant  by  Ernst,  through 
his  lands,  according  to  the  purport  of  the  deed  introduced  by  the  defend- 
ant, that  Ernst  then  owned  the  plaintiff 's  lands,  who  afterward  bought 
the  same  from,  or  claim  through  him,  then  the  defendant  acquired  the 
right,  as  against  all  Ernst's  other  lands  there,  and  against  subsequent 
purchasers  from  him  or  through  him,  to  make,  use,  operate  and  main- 
tain its  railroad,  and  any  change  in  the  natural  surface- flow  of  the  water 
which  would  reasonably  result  therefrom,  it  acquired  the  right  to  make, 
because  a  necessary  incident  to,  and  natural  consequence  of,  such  grant. 
But  I  further  charge  you,  in  this  connection,  that  the  right  to  construct, 
maintain,  use  and  operate  its  railroad  upon  said  strip,  and  for  railroad 
purposes,  with  as  many  tracks  as  it  might  desire,  under  that  deed,  did 
not  confer  upon  it,  as  against  Ernst's  or  plaintifl's  adjoining  lands,  the 
right  to  make  any  part  of  such  eighty- foot  strip  a  place  of  permanent 
deposit  for  stone  brought  there  to  be  shipped  by  its  road  for  itself,  or 
for  others  for  hire  to  be  paid  to  it,  if  such  stone-pile,  or  the  debris  depos- 
ited from  it,  either  or  both,  would  form  an  embankment,  and  interrupt 
the  otherwise  natural  flow  of  the  surface  water,  and  cause  it  to  back  and 
stand  upon  plaintiff" 's  lands,  to  the  injury  thereof.  The  defendant  was 
still  bound  to  so  use  the  property  in  all  collateral  and  incidental  respects, 
as  not  to  injure  the  property  of  the  plaintiffs  ;  for  it  might  well  be  that 
it  could  find  other  suitable  places  for  such  stone-pile,  and  that  such  pile, 
at  this  particular,  was  in  no  manner  essential  to  the  proper  and  full  use 
of  the  strip  for  all  railroad  purposes  contemplated  by  it  and  Ernst,  in 
and  by  such  deed.  And  if  you  find,  upon  the  evidence,  that  such  stone- 
pile,  at  the  place  in  question,  is  essential  and  indispensable  to  the  full 
and  proper  purposes  of  such  railroad,  then  the  defendant  has  a  right  to 
maintain  it  there,  though  it  may  damage  plaintiffs'  premises  by  backing 
water  upon  the  same ;  but  the  defendant  should  keep  the  debris  so  re- 
moved as  not  to  form  an  embankment  so  as  to  back  the  water  to  plain- 
tiffs' injury." 

We  see  no  error  in  this  part  of  the  charge ;  it  is  as  favorable  to  the 
defendant  as  could  well  be  asked,  under  the  law  of  servitude,  as  to  sur- 
face drainage,  as  declared  in  this  state.  It  merely  states  the  law  of  ordi- 
nary care,  under  the  circumstances,  and  of  defendant's  rights  under  this 
deed,  and,  as  we  think,  states  it  correctly.  The  rest  of  this  part  of  the 
charge  instructs  the  jury  as  to  the  length  of  time  required  to  acquire  a 
right  by  prescription  in  this  state.  About  this  there  can  be  no  dispute. 
The  jury,  under  these  instructions  of  the  court,  found  the  plaintiffs,  and 
a  motion  for  a  new  trial  being  overruled,  the  defendants  excepted.  It 
is  also  assigned  for  error,  that  the  court  erred  in  overruling  the  motion 
for  new  trial,  because  the  verdict  is  not  sustained  bj*  the  evidence  We 
think  the  verdict  is  fully  sustained  by  the  evidence,  and  find  that  the 
evidence  is  all  one  way,  and  fully  justified  the  jury  under  the  law,  as 
given  by  court,  in  coming  to  the  conclusion  they  announced. 

The  judgment  must,  therefore,  be  afi&rmed. 

Judgment  afSrmed. 
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FRAUDULENT  CONVEYANCE.  « o^o. 

[December  Term,  1872.] 

*M.  S.  Combs  v.  Charles  T.  Watson  kt  ux.,  bt  al. 

1.  Under  amended  Sec.  17  of  the  insolvent  debtors*  act,  passed  February  12,  1863 
(S.  &  S.  397 ),  lands  conveyed  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors,  inure,  in  contemplation  of  law,  to  the  equal  benefit  of  all 
creditors;  and  any  prior  credi'or,  a  simple-contract  as  well  as  judgment 
creditor,  may,  if  the  fraudulent  grantor  be  in  fact  insolvent  and  have  no 
property  subject  to  execution,  institute  and  maintain  an  action  to  set  aside 
such  conveyance,  and  then  have  the  proceeds  of  such  lands  applied  to  the 
payment  of  debts,  as  provided  in  said  amended  section,  the  same  as  if  such 
lands  had  been  assigned  for  the  benefit  of  creditors. 

"2.  An  action  can  not  be  maintained  to  set  aside  such  conveyance,  and  subject  the 
lands  conveyed  by  it,  by  any  creditor  who  was  such  at  the  time  ot  the  convey- 
ance, after  the  lapse  of  /our  years  from  the  discovery  of  the  frau«1,  the  limita- 
tion being  prescribed  by  Sec.  15  of  the  statute  of  limitations.  2  S.  &  C.  949; 
S.  &  S.  541.  And  any  creditor  instituting  an  action  atter  such  period,  must 
aver  in  his  petition  that  he  discovered  the  fraud  within  such  period  of  four 
years. 

3.  If  the  fraudulent  grantee  be  the  debtor's  wife,  and  the  land  be  purchased  with 
the  debtor's  means  from  a  third  party,  to  whom  notes  are  given  for  the  pur- 
chase money,  some  of  which  are  paid  by  the  debtor  before,  and  some  within 
such  period  of  four  years,  suit  may  be  maintained  to  the  extent  of  the  latter 
within  four  years  after  payment,  as  they  constitute  a  fraudulent  gift  of  so  much 
of  the  land  by  the  debtor  to  his  wife. 

Collins  &  Herron,  for  demurrer. 
Jacob  Schroeder,  contra. 

Yaple,  J. 

This  action  was  brought  on  November  12, 1872,  to  subject  certain  r^al 
estate,  deeded  in  fee  to  Emily  Watson,  by  Edward  Grieve  and  wife,  on 
September  26, 1865,  to  the  payment  of  the  creditors  of  Charles  T.  Watson, 
for  the  reason  that  he  furnished  the  means  to  pay  for  the  same,  and 
caused  the  deed  to  be  made  to  his  wife  to  hinder,  delay,  and  deiraud 
such  creditors,  and  for  which  purpose  she  accepted  the  conveyance. 

The  petition  avers  among  other  things,  that,  on  November  1,  1860, 
Charles  T.  Wat.son,  at  Nashville,  Tennessee,  made  his  promissory  note, 
payable  to  the  plaintiff  eighteen  months  after  date,  for  $750,  with  interest, 
which  became  due  in  May,  1862 ;  that  in  April,  1862,  Watson  being  the 
owner  of  a  house  and  lot  in  Nashville,  without  consideration,  and  with 
intent  to  defraud  his  creditors,  conveyed  the  same  to  one  Henderson, 
his  brother- in-law,  who  afterward  sold  the  property  for  a  large  sum  of 
money,  which  he  paid  over  to  Watson ;  that  Watson,  on  September  25, 
1865,  purcha.sed  the  premises  sought  to  be  subjected  to  creditors  by  this 
action  for  the  sum  of  $4,000,  of  which  he  paid  in  cash  $3,000,  and  gave 
his  three  notes,  drawing  interest  and  secured  by  mortgage,  to  Grieve 
lor  the  balance — one  for  $500,  payable  in  one  year ;  one  lor  $250,  pay- 
able in  two  years,  and  the  other  for  $250,  payable  in  three  years  after 
date;  all  of  which  notes  Watson  has  paid  Grieve,  the  last  note  having 
become  due  September  28,  1868;  that  in  June,  1872,  he  obtained  a  judg- 
ment in  this  court  against  Watson,  on  the  note  made  at  Nashville,  for 

•  Affirmed,  32  Ohio  St.  228.  " 
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^1,275.50,  and  for  $6.75  costs,  which  is  still  in  full  lorce  and  wholly 
unpaid  ;  that  on  July  26,  1872,  he  caused  an  execution  to  be  duly  issued 
and  levied  on  the  real  estate  he  seeks  by  this  action  to  subject  to  the 
payment  of  Watson's  creditors ;  that  Watson  then  was  and  still  is  wholly 
insolvent,  etc.;  and  that  Grieve  has  not  yet  cancelled  the  mortgage 
given  to  him  upon  the  premises,  though  fully  paid,  and  he  asks  that  he 
may  be  ordered  to  do  so.  He  also  asks  that  the  deed  to  the  wile  be 
declared  void,  because  made  and  received  to  defraud  Watson's  creditors^ 
and  that  the  lands  be  subjected  to  pay  them,  according  to  law,  and  for 
other  proper  relief,  etc. 

To  this  petition  Emily  Watson  demurs,  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  her.  The  gist  of 
the  demurrer  is,  that  the  action  was  not  brought  within  four  years 
after  the  commission  of  the  alleged  fraud  by  her,  it  not  being  claimed 
that  such  alleged  fraud  was  not  known  to  the  plaintiff  from  the  time 
thereof. 

This  case  directly  presents  the  question,  within  what  time  must  an 
action  be  commenced  by  creditors  to  set  aside  conveyances  of  real  estate, 
made  to  hinder,  delay,  or  defraud  them,  so  as  not  to  be  subject  to  the 
bar  of  our  statute  of  limitations  ?  Before  the  code,  such  actions  were  of 
equitable  cognizance,  and  not  subject  to  the  statute  of  limitations,  which 
related  only  to  actions  at  law,  but  were  governed  by  the  rules  and  usages 
of  courts  of  chancery  in  which  remedies  for  fraud  never  became  stale 
until  the  lapse  of  a  certain  length  of  time  after  its  discovery,  or  after  it 
might  have  been  discovered  by  reasonable  diligence. 

The  doctrine  upon  this  subject  is  fully  and  clearly  stated  in  Badger 
V.  Badger,  69  U.  S.  (2  Wall.)  87-92-96. 

In  New  York,  a  statute  of  limitations  has  been  passed,  which  pro- 
vides  (Sec.  91  [71]  pt.  6),  '*  Within  six  years,**  ("  after  the  cause  of  action 
shall  have  accrued" — Sec.  74  [67])  **  an  action  for  relief  on  the  ground  of 
fraud,  in  cases  which  heretofore  were  solely  cognizable  by  the  court  of 
chancery ;  the  cause  of  action  in  such  cases  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud." 

In  Gates  v.  Andrews,  37  N.  Y.  657,  it  is  expressly  held,  that  this 
provision  of  the  statute  is  the  one  which  governs  the  limitation  of  actions 
to  set  aside  fraudulent  conveyances.  But  the  case  also  decides  that  no 
right  of  action  accrues  to  the  creditor  until  he  obtains  a  judgment,  and 
issues  and  has  returned  an  execution,  and  that  the  statute  does  not 
begin  to  run  against  him  till  such  time. 

Eyre  v.  Beebe,  28  How.  N.  Y.  Pr.  333,  is  to  the  same  effect.  It 
seems  that  such'  cases  are  not  deemed  actions  to  recover  the  title  or  pos- 
session of  real  estate ;  they  are  actions  not  to  recover^  but  to  destroy 
apparent  title,  on  the  ground  that  such  title  is  void  because  of  fraud. 

Independently  of  a  statute  authorizing  it,  no  action  can  be  main- 
tained by  a  creditor  to  set  aside  a  conveyance  of  real  estate,  made  to 
defraud  creditors,  until  he  has  reduced  his  claim  to  judgment,  and  has 
had  an  execution  issued  thereon  and  returned,  unsatisfied  in  whole  or 
in  part  (which  is  the  law  in  New  York) ;  and  by  filing  his  bill,  he  obtains 
a  prior  lien  upon  the  lands  he  seeks  to  subject. 

In  Ohio,  by  the  "  act  regulating  the  mode  of  administering  assign- 
ments itt  trust  for  the  benefit  of  creditors,"  passed  April  6, 1859,  it  was 
provided  [56  O.  L.  231]  (see  Sec.  17,  1  S.  &  C.  713) :     *'  All  transfers,. 
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conveyances,  or  assignments,  made  with  the  int'  i 
defraud  creditors,  shall  inure  to  the  equal  beneBt  : 
portion  to  the  amounts  of  their  respective  claims ; 
after  any  such  transfer,  conveyance,  or  assign 
declared  by  a  court  of  competent  jurisdiction  t 
the  intent  aforesaid,  on  the  application  of  any  cr 
assignee,  according  to  the  provisions  of  this  act, 
section,  in  Stanton  v.  Keyes,  14  Ohio  St.  443,  it 
itor  could  acquire  a  lien  by  filing  his  creditor's  b  ! 
applied  to  conveyances  made  before  its  passage  a: 
that  section  did  not  enact  that  any  creditor  mi  ; 
action,  though  any  creditor  might  have  an  assi  i 
probate  judge,  after  such  conveyance  had  been   i 
been  made  with   such   fraudulent  intent.     Ther 
assets  assigned  by  operation  oi  law  for  the  equal  : 
Subsequent  creditors,  who  could  not  institute  th  i 
to  apply  for  the  appointment  of  an  assignee,  be< 
erty  became  assets,  subsequent  creditors  were  ; 
them ;  so,  under  this  section,  it  is  doubtful  ii  an  , 
itor  could  properly  bring  such  an  action. 

On  February  12,  1863,  this  section  was  amei 
&  S.  397  [Sec.  6344,  Rev.  Stat.].     It  provides  thai 
ances,  or  assignments,  made   with  intent  to  hii 
creditors,  shall  be  declared  void  at  the  suit  of  c  \ 
the  probte  judge,  on  the  application  of  any  ere ; 
assignee,  etc.     In  all  such  suits,  publication  is  ; 
creditors  who  wish  to  join  in  the  prosecution  of 
sharing  proceeds  and  expenses  equally  with  the  i 
etc. 

The  law,  then,  as  it  now  stands,  will  perm 
contract  as  well  as  judgment,  to  institute  and  m 
and  he  can  only  get  his  equal  portion  of  the  pre ' 
with  other  creditors.  And  if  he  will  not  publij 
an  opportunity  to  join  in  the  action,  they  may  go 
after  judgment  is  rendered,  or  into  the  court,  re: 
have  an  assignee  appointed,  and  obtain  their  portii 
of  such  action.  Jamison  v.  McNally,  21  Ohio  St.  ; 
Schoenteld,  13  Re.  756  (2  C.  S.  C.  40). 

Such  conveyances  are  mere  assignments  for 
creditors;  and  any  creditor  may  institute  an  actio; 
the  equal  rights  of  all,  if  the  fraudulent   gr  ntor 
having  no  property  subject  to  execution. 

Our  statute  of  limitations  (Sec.  15,  1  S.  ^! 
[Sec.  4982,  Rev.  Stat.]  provides:  **  Within  for 
cause  of  action  shall  have  accrued  '*)  '*  an  action ; 
of  Iraud.  The  cause  of  action  in  such  cases  shall 
accrued  until  the  discovery  of  the  fraud." 

While  not  so  specific  as  the  New  York  code,  I 
is  designed  to  cover  the  same  class  of  ca.ses  as  is 
statute;  and  it,  therefore,  follows  that  this  casi 
clause  of  Sec.  15  of  our  statute  of  limitations ;  ai 
the  wife,  Emily  Watson,  was  committed  more  tl 
suit  brought,  that  is,  September  25,  1865,  the  i 
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brought  until  November  12,  1872;  and  the  last  note  for  the  purchase 
money  paid  became  due,  and  is  presumed  to  have  been  then  paid,  Sep- 
tember 28,  1868.  Had  any  part  of  the  purchase  money  been  paid  by 
Watson  within  the  four  years,  that  could  have  been  reached  in  the  land 
by  the  plaintiff  in  this  action ;  for  she  would  have  received  a  gift  of  such 
amount  from  her  indebted  husband,  which  they  put  in  this  real  estate 
for  her. 

The  demurrer  is  sustained. 


^  CSC.       MORTGAGES— JUDGMENTS— USURY. 

[General  Term,  April,  1873.] 

CoRNEUA  S.  Brooke  v.  A.  D.  Morris  et  al. 

• 

B,  in  an  action  to  foreclose  a  mortgage,  obtained  judgment  on  the  note  secured  by 
mortgage  for  its  full  amount,  and  an  order  for  the  sale  of  the  mortgaged  prem- 
ises to  satisfy  the  same;  and  afterward,  at  a  subsequent  term  of  the  court,  cer- 
tain judgment  creditors  of  M,  the  mortgagor,  one  of  whom  obtained  his  judg- 
ment before  that  in  favor  of  B,  and  the  other  a  short  time  after,  were,  on  their 
own  motion,  made  parties  defendant  to  the  action  :  Held^  that  the  judgments 
of  said  creditors  were  liens  on  the  mortgaged  premises,  whether  obtained  be- 
fore or  after  the  judgment  in  favor  of  B ;  and  tnat  said  judgment  creditors  had 
the  right,  before  final  distribution,  by  answers  and  cross-petitions,  to  set  up  the 
defense  of  usury  against  said  note  and  mortgage,  and  have  the  proceeds  of  the 
sale  of  the  mortgaged  premises,  to  the  extent  of  such  usury,  applied  to  the  pay- 
ment of  their  liens,  notwithstanding  the  judgment  in  favor  of  B. 

This  case  comes  here  upon  a  reservation  of  demurrers  to  certain 
answers  and  cross- petit  ions. 

Teetor  Sl  Cole,  for  the  demurrer. 

Hoadly  &  Johnson,  contra, 

O'Connor,  J. 

On  November  11,  1871,  the  plaintiff,  Cornelia  S.  Brook,  filed  Her 
petition  in  this  court,  against  the  defendant,  A.  D.  Morris  and  wife,  ask- 
ing for  a  judgment  on  a  promissory  note  for  the  sum  of  J10,000,  and 
for  a  decree  of  foreclosure  of  a  mortgage  on  lands  in  Corryville,  in  this 
county,  given  to  secure  the  payment  of  the  same.  On  April  8,  1872, 
judgment  was  rendered  for  the  amount  claimed,  and  interest,  amounting 
in  all  to  $11,843.20,  and  the  sale  of  the  mortgaged  premises  decreed.  A 
portion  of  the  mortgaged  premises  were  sold  under  this  decree,  and 
the  proceeds  distributed ;  and  pending  the  sale  of  the  balance,  Henry 
Cordes,  of  his  own  motion,  and  the  Indianapolis  &  Cincinnati  Elevator 
Company,  of  its  own  motion,  claiming  to  have  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff,  asked  and  obtained  leave  to  be  made 
parties  defendant,  and  to  file  answers  and  cross  petitions. 

Henry  Cordes  filed  his  answer  and  cross-petition  January  10, 1873,  in 
which  he  alleges,  that  on  March  30. 1872  (a  short  time  before  the  plaintiff 
obtained  her  judgment),  a  judgment  in  favor  of  one  Collins,  and  against 
defendant,  A.  D  Morris,  as  principal,  and  himself  as  surety,  was  ren- 
dered in  the  court  of  common  pleas,  of  this  county,  for  the  sum  of  $758, 
and  that  the  same  became  a  lien  on  the  real  estate  of  said  Morris ;  that 
on  June  27,  1872,  he  (Cordes)  paid  said  judgment  and  costs  in  full,  and 
that  he  thereby  became  the  owner  of  said  judgment,  and  entitled  to  col- 
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lect  the  same  from  said  Morris,  and  to  enforce  the  judgment  lien  upon 
the  premises  described  in  the  petition.  Cordes  also  alleges  that  on 
March  25,  1872,  Joseph  McDougal  recovered  a  judgment,  in  the  superior 
court  of  Cincinnati,  against  said  A.  D.  Morris,  as  principal,  and  against 
himself,  as  surety,  for  the  sum  of  $511.50;  and  that  on  June  27,  1872, 
he  also  paid  this  last  judgment  and  costs  in  full,  and  that  he  (Cordes) 
thereby  became  the  owner  of  said  judgment,  and  entitled  to  collect  the 
same  Irom  said  defendant,  Morris,  and  to  enforce  the  judgment  lien  upon 
the  premises  described  in  the  petition. 

He  iurther  says  that  the  note  for  $10,000,  sued  upon  in  the  petition, 
is  tainted  with  usury,  and  that  the  judgment  rendered  on  said  note  for 
$10,000  and  interest  should  have  been  only  for  the  sum  of  $8,655,  and  inter- 
est thereon  at  the  rate  of  six  per  cent.  He  says  he  is  entitled  to  have  paid 
to  him  out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises  the 
amount  of  said  two  judgments,  being  the  sum  of  $1,332,  and  interest 
from  June  27,  1872 ;  and  that  the  amount  of  the  judgment  rendered 
against  said  Morris,  in  favor  of  the  plaintiff  in  this  suit,  is  so  large  that 
it  will  require  all  the  proceeds  of  the  sale  of  said  premises  to  pay  the 
same;  that  said  Morris  has  no  other  property  subject  to  execution,  and 
that  unless  fhis  defendant,  >Cordes,  has  relief  in  this  action,  and  said 
judgment  reduced  by  the  amount  of  said  usury  and  interest  thereon,  he 
will  be  without  remedy  against  said  Morris. 

The  answer  and  cross- petition  of  the  Indianapolis  &  Cincinnati 
Elevator  Company  was  filed  January  14,  1873,  and  sets  out  that  at  the 
November  term,  1872,  the  company  obtained  a  judgment  against  the 
defendant,  Morris,  for  the  sum  of  $296.88,  and  that  said  judgment  is  a 
lien  upon  the  premises  described  in  the  petition.  The  other  allegations 
and  the  prayer  are  the  same  as  in  the  answer  and  cross-petition  of 
Cordes. 

To  these  answers  and  cross-petitions  the  plaintiff  demurs,  and  the 
demurrers  are  reserved  here  for  decision,  the  same  question  arising  on 
each. 

Several  grounds  are  stated  in  support  of  the  demurrers ;  but  as  one 
ground  only  was  relied  on  in  argument,  and  as  it  is  the  only  one  which 
we  deem  essential,  it  alone  will  be  considered. 

It  is  claimed  by  the  plaintiff  **that  the  cross-petitioners  have  no 
right  or  legal  capacity  to  interpose  the  defense  of  usury  to  the  mortgage, 
or  to  set  up  any  counterclaim  whatever  whereby  the  rights  of  the  plain- 
tiff", under  the  judgment  heretofore  rendered,  at  a  previous  term  of  the 
court,  in  her  favor,  can  in  any  manner  be  impaired  or  reduced.'* 

In  the  first  place  it  is  claimed  by  the  plaintiff  that  if  the  note  had 
been  tainted  with  usury,  Morris  might  have  set  up  the  defense,  or  he 
might  have  waived  it ;  that  if  he  ever  had  such  a  defense  he  chose  to 
waive  it,  and  that  now,  after  judgment  has  been  rendered  against  him, 
his  right  is  gone  beyond  recall.  This  is  undoubtedly  true  as  to  Morris, 
and  all  persons  claiming  under  him,  but  the  cross-petitioners  do  not 
claim  under  him. 

In  the  next  place  it  is  claimed  that  it  is  a  well-established  principle 
that  the  borrower  only  (in  an  ordinary  loan),  and  the  mortgagor  and  his 
privies  (in  a  loan  secured  by  mortgage),  will  be  permitted  to  interpose 
the  defense  of  usury.  This  proposition  is  not  tenable.  In  the  case  of 
Mattocks  V.  Humphrey,  17  Ohio  336,  339,  the  court  say :  "  It  is  urged 
that  the  right  to  be  exempted  from  paying  over  six  per  cent,  interest  is  a 
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personal  privilege,  not  to  be  enforced,  except  at  the  request  of  the  party 
who  had  contracted  to  make  such  payment.  But  a  court  of  equity  can- 
not, in  the  proper  exercise  of  its  jurisdiction,  decree  the  payment  of 
illegal  interest,  when  the  fact  is  distinctly  shown  in  the  evidence."  It 
was  a  case  where,  as  the  court  say,  '*  at  the  instance  of  a  third  person, 
the  law  brings  both  these  parties  {i.  e.,  mortgager  and  mortgagee)  into 
court  as  defendants,  without  any  agency  of  theirs,  and  undertakes  to 
determine  and  dispose  of  all  the  equitable  interest  belonging  to  one  of 
them.**  And  in  the  case  of  Union  Bank  of  Massillon  v.  Bell,  14  Ohio  St. 
200,  210,  the  court  say :  **  Not  only  assignees,  but  judgment  creditors  of 
the  mortgagor,  having  a  lien  on  the  lands  mortgaged,  may  set  up  the 
defense  of  usury  against  the  mortgage,  and  this  though  the  mortgagor 
suffers  a  decree  to  be  taken  against  him  pro  confesso^  and  cites,  Post  v. 
Dart,  8  Paige  Ch.  689.  It  is  evident,  therefore,  that  these  cross-petition- 
ers, unless  prevented  by  the  judgment  against  Morris,  may  set  up  the 
delense  of  usury  against  his  mortgagee,  the  plaintiff. 

It  is  further  urged,  on  behalf  of  the  plaintiff,  that  these  cross  peti- 
tioners are  judgment  creditors,  and  that  the  judgments  under  which 
they  ask  relief  were  rendered  in  suits  which  were  begun  long  subsequent 
to  the  condition  broken  of  the  mortgage,  and  at  a  term  of  court  subse- 
quent to  that  in  which  plaintiff's  suit  herein  was  commenced  and  the 
summons  returned,  personal  service  having  been  made.  It  is,  therefore, 
argued,  first,  that  as  the  judgments  were  obtained  after  condition  broken 
of  the  mortgage,  that  the  mortgagor,  Morris,  had  no  longer  any  legal 
estate  in  the  mortgaged  premises  upon  which  the  judgment  lien  could 
attach ;  and,  in  the  second  place,  that  as  said  judgments  were  obtained 
at  a  term  of  court  subsequent  to  that  in  which  the  plaintifi^s  suit  was 
commenced,  that  the  rule  of  lis  pendens  applies,  and  that  said  judgment 
creditors,  under  Sec.  78  [Sec.  5065  Rev.  Stat.]  of  the  code,  could  acquire 
no  interest  in  the  subject  matter  of  the  suit  as  against  the  plaintiff's 
title. 

As  to  the  first  objection,  that  after  condition  broken  the  mortgagor 
had  no  legal  estate  to  which  a  lien  could  attach,  this  is  fully  answ^ered 
by  the  case  already  cited,  Union  Bank  ol  Massillon  v.  Bell,  14  Ohio  St. 
200,  213,  where  the  court  say  :  **  Nor  can  the  fact  that  the  condition  of 
the  mortgage  was  broken,  and  that  the  estate  of  the  mortgagee  had  be- 
come absolute  at  law,  prior  to  the  making  of  the  deed  of  trust  by  the 
mortgap;or  (or  prior  to  the  obtaining  of  the  judgments  in  this  case),  have 
any  significance  here ;  for.  in  a  court  of  equity,  at  least  until  after  entry 
or  foreclosure,  a  mortgage,  whether  before  or  after  condition  broken,  is 
regarded  as  a  mere  security  for  the  performance  of  its  condition."  And, 
therefore,  the  mortgagor  may  redeem  after  judgment  and  decree  against 
him,  at  any  time  betore  final  confirmation  and  distribution,  and  until 
that  time  he  holds  the  legal  estate. 

As  to  the  objection  of  lis  pendens.  The  code,  Sec.  78,  provides : 
**  When  the  summons  has  been  served,  or  publication  made,  the  action 
is  pending,  so  as  to  charge  third  persons  with  notice  of  its  pendency,  and 
while  pending,  no  interest  can  be  acquired  by  third  persons  in  the  sub- 
ject matter  thereof,  as  against  the  plaintiff  ^ s  title, ^*  It  is  to  be  observed 
that  under  this  section  the  interest  must  be  acquired^  and  must  be  ac- 
quired as  against  the  plaintiff's  title  in  the  subject  matter.  Now,  a  judg- 
ment lien  is  not  acquired.  The  judgment  is  acquired,  because  it  is  sought 
by  the  creditor  and  is  the  result  of  his  own  exertions ;  but  the  Iten  is 
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created  by  law,  and  cast  upon  the  judgment  creditor  as  much  as  an 
estate  is  by  descent ;  and  it  may  be  cast  upon  him  against  his  consent 
•and  even  against  his  interest,  for  his  judgment  and  lien  may  be  instantly 
subjected  to  the  payment  of  his  debts.  But  however  this  may  be,  the 
interest  acquired  must  be  against  the  plaintiff's  title.  These  judgment 
creditors  claim  no  interest  against  the  plaintiflfs  title-  -they  claim  only 
what  is  left  of  the  subject  matter  after  his  claim  is  fully  satisfied  accord- 
ing to  law ;  but  they  do  claim  that  he  has  no  title  to  usurious  interest  in 
the  subject  matter,  to  their  prejudice.  In  other  words,  they  claim  that 
as  to  him  they  are  merely  junior  lienholders.  The  doctrine  of  lis  pen- 
dens, then,  does  not  affect  their  rights. 

It  is  next  claimed  that  these  judgment  creditors  were  made  parties, 
on  their  own  motion,  at  a  term  of  court  subsequent  to  that  at  which  the 
plaintilTs  judgment  and  decree  for  foreclosure  were  granted,  and  that  as 
no  exception  was  taken  at  the  time  to  the  findings  of  the  court,  and  no 
motion  filed  during  the  same  term  for  a  new  trial,  or  for  a  modification 
oi  the  judgment  or  decree,  and  as  they  do  not  claim  that  there  was 
either  Iraud  or  irregularity  in  obtaining  the  judgment,  they  are  now 
absolutely  bound  by  it,  and  cannot  be  permitted  to  deny  that  the  plainti£F 
was  entitled  to  the  full  amount  of  her  judgment.  And  this  presents,  as 
we  think,  the  only  serious  or  difficult  question  in  the  case. 

The  plaintifTs  argument  is  based  upon  the  doctrine  ol  res  judicata — 
that  the  judgment  in  favor  of  the  plaintiff  is  conclusive  as  to  all  the 
world,  since  all  persons  who  had  any  interest  in  the  subject  matter  of 
the  suit,  at  the  time  of  its  commencement,  were  made  parties  thereto. 
To  this  it  may  be  answered  that  the  amount  found  due  by  the  judgment 
is  unquestionably  res  judicata  as  to  the  defendant,  Morris,  and  all  per- 
sons claiming  under  or  through  him.  Neither  he  nor  they  can  question 
it.  But  if  the  doctrine  of  r^^yt^dffVa/a  has  any  application  whatever  to 
the  position  now  occupied  by  these  judgment  creditors,  and  of  that  we 
shall  speak  presently,  it  may  be  said  that  they  do  not  claim  under  or 
through  Morris ;  in  fact,  they  claim  adversely  to  him  as  well  as  to  the 
plaintiff.  Their  lien  is  derived  from  a  different  source  from  that  of  the 
plaintiff,  in  so  far  as  the  plaintiff  claims  under  the  mortgage,  and  is 
valid,  though  junior  to  it ;  and  in  so  far  as  the  plaintiff  may  claim  a  lieu 
on  the  land  of  the  judgment  debtor,  by  virtue  of  the  judgment,  the  liens 
of  Cordes  are  superior,  for  the  judgments  to  which  he  succeeded  were 
first  obtained.  As  to  the  land  of  Morris,  however,  or  as  to  the  fund  in 
court,  which  represents  the  land,  these  judgment  creditors  and  the 
plaintiff  are  mere  lienholders  according  to  precedence,  and  no  one  of 
them  is  entitled  to  more  than  his  equitable  interest ;  and  it  makes  no 
difference  that  the  interest  which  each  one  claims  is  embodied  in  a  judg- 
ment; for,  as  there  is  no  privity  between  them,  and  as  no  one  of  them 
was  a  party  to  the  judgement  obtained  by  the  other,  and,  therefore,  had 
no  opportunity  to  defend  against  it,  it  follows  that  in  a  court  of  equity, 
where  the  object  is  to  enforce  the  liens  upon  land,  or  a  fund  in  court, 
which  is  not  sufficient  to  satisfy  the  demands  of  all,  any  one  of  them 
may,  by  a  proper  proceeding  (and  we  think  the  answer  and  cross-peti- 
tion in  this  case  a  proper  proceeding  lor  the  purpose),  impeach  the  judg- 
ment, by  showing  that  usury  entered  into  it.  And  so,  in  this  case,  the 
plaintiff  might  impeach  the  judgments  of  Cordes  and  the  elevator  com- 
pany for  usury,  by  a  direct  proceeding  for  that  purpose.  But  does  the 
question  of  res  judicata  necessarily  arise  in  this  case,  as  between  the 
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judgment  creditors  and  the  plaintiff  ?  It  seems  to  us  the  question  before 
us  is  not  whether  the  plaintiff's  judgment  should  be  modified  or  abated* 
but  how  much  of  the  fund  now  in  court  should  equitably  be  applied 
toward  its  satisfaction,  leaving  the  balance,  and  the  judgment  itself,  in 
full  force  as  between  the  original  parties.  It  is  true  the  judgment 
creditors  ask  that  the  judgment  be  reduced  by  the  amount  of  the  usury, 
but  this  request  does  not  go  to  the  merits  of  their  cross- petition.  Their 
interest  is  in  the  fund,  not  in  the  plaintiff's  judgment ;  and  as  the  fund  is 
still  in  court,  undistributed,  and  as  the  judgment  creditors  are  properly 
before  the  court,  we  think  the  court  has  jurisdiciion  to  distribute  the 
fund  according  to  the  equities  of  the  parties. 

The  plaintiff  is  not  claiming  the  satisfaction  of  his  judgment  b3'' 
force  of  a  judgment  lien,  for  il  he  was,  the  judgment  liens  of  Coides,  be- 
ing the  elder,  would  have  the  preference ;  but  he  is  seeking  satisfaction 
by  the  decree  of  the  court  under  his  mortgage  lien,  and  seeking  equity- 
he  must  do  equity.  We  think,  therefore,  that  the  question  of  res  judi- 
cata does  not  necessarily  arise  in  the  case. 

The  conclusion  to  which  we  have  come  is  fully  sustained  by  the 
case  of  Union  Bank  of  Massillon  v.  Bell,  supra^  and  which  in  many  of  its 
features  is  like  this.  The  action  in  the  court  of  common  pleas  was 
brought  by  the  bank  against  Bell  and  others,  on  certain  drafts  drawn  by 
Bell,  and  on  a  mortgage  of  real  estqte  given  by  him  to  secure  the  pay- 
ment of  the  draits.  Prior  and  subsequent  mortgagees,  and  Raffiensberger 
and  Graves,  lo  whom  Bell,  two  days  after  the  recording  of  the  mortgage 
to  the  bank,  gave  a  deed  in  trust  of  the  premises  for  the  benefit  of  his 
creditors,  were  made  parties.  The  petition  was  for  a  money  judgment 
and  the  sale  of  the  mortgaged  premises.  An  order  ot  sale  was  made  and 
a  portion  of  the  premises  sold,  and  the  money  brought  into  court.  A 
jury  trial  was  then  had.  upon  what  issue  is  not  stated  in  the  report,  the 
answer  of  Bell  having  disappeared  from  the  files,  and  the  jury  found  lor 
Bell.  The  bank  appealed  to  the  district  court,  wherein,  at  the  May 
term,  1858,  Fenner,  McMillan,  and  Arthur,  and  other  creditors  of  Bell 
were  made  parties  defendant,  and  leave  was  given  them  to  answer  in 
120  days.  But  at  the  ssame  term  of  the  court  Bell  confessed  judgment  in 
favor  of  the  plaintiffs  for  $10,500,  and  the  court  entered  judgment  for 
that  sum ;  and  the  the  court  further  ordered  that,  as  between  the  plain- 
tiff and  Bell,  the  purchase  money  arising  from  the  sale  of  the  mortgaged 
premises  should  be  applied  in  discharge  of  said  sum,  and  ordered  that 
the  rest  of  the  real  estate  be  sold  to  make  the  amount  of  the  judgment. 
And  then  the  entry  contains  the  following  order:  **  And  this  cause  as 
to  all  other  matters  and  things  in  controversy  as  between  the  several 
defendants,  except  said  Bell  and  the  plaintiff,  be  and  shall  remain  open 
for  the  further  order  and  judgment  of  the  court.  And  it  is  ordered  that 
the  purchase  money  aforesaid  shall  remain  in  the  hands  of  the  ofl&cer 
until  further  order  of  the  court ;  and  all  other  delendants,  except  said 
Bell,  have  full  leave  to  contest  the  validity  of  the  claim  and  aforesaid 
judgment  of  said  plaintiff  against  said  Bell,  and  the  right  of  said  plain- 
tiff to  any  of  said  purchase  money  by  reason  thereof ;  and  this  cause  is 
kept  open  for  all  such  judgments,  orders,  and  decrees,  in  reference  to 
same  as  justice  may  require." 

It  is  to  be  remarked  of  this  entry,  that  it  shows  a  judgment  against 
Bell,  absolute  on  its  face  as  against  him,  in  regular  form  of  words.  And 
not  only  that,  but  although  the  other  defendants  are  expressly  given  the 
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right  to  contest  its  validity,  yet,  in  express  words,  he  (Bell)  is  excepted 
from  that  right.  This  entry  was  made  in  the  district  court,  and  would 
seem  to  have  been  made  by  the  consent  of  parties  without  being  directed 
by  the  court,  for  we  can  hardly  suppose  that  the  court  would  render  a 
regular,  valid  judgment  as  between  the  parties,  and  afterward  prescribe 
what  should  be  the  result  and  consequences  or  operation  of  such  judg- 
ment. The  operation  and  consequences  of  a  valid  judgment  flow  from 
the  law  and  not  Irom  the  court,  and,  therefore,  the  entry,  in  giving  the 
other  defendants,  except  Bell,  the  right  to  contest  the  validity  of  the 
confessed  judgment,  does  not  more  than  declare  what  the  law  is.  And 
so  the  Supreme  Court  seemed  to  regard  it,  lor  it  says,  in  reference  to 
this  entry  :  That  these  creditors  of  Bell  are  not  precluded  from  making^ 
the  delense  of  usury  by  force  of  the  decree  previously  taken  by  consent 
of  Bell  against  him  ;  because^  if  his  consent  to  a  decree  agaifist  him  coutd, 
under  a7iy  circumstances^  have  such  an  effect,  their  rights  are  expressly 
saved  by  the  terms  of  decree." 

In  November,  1860,  more  than  two  years  after  the  date  of  said 
entry,  Fenner,  McMillan  &  Arthur,  and  other  defendants,  judgment 
creditors  of  said  Bell,  filed  an  amended  answer,  setting  out  their  respec- 
tive judgments,  that  they  had  levied  on  the  real  estate  described  in  the 
petition,  and  that  the  judgments  remained  unpaid,  and  that  the  drafts 
mentioned  in  the  petition  were  void  for  usur>' ;  and  they  pray  that  the 
plaintiff  may  not  recover  anything  upon  the  mortgage  lien  by  virtue  of 
said  judgment,  etc.  To  this  answer  the  plaintiff  tiled  a  demurrer,  the 
sixth  cause  assigned  being,  that  the  defendants  had  no  right  or  legal 
capacity  to  interpose  the  defense  of  usury  against  the  mortgage.  And 
the  court  held,  '*that  judgment  creditors  ot  the  mortgagor,  having  a 
lien  on  the  land  mortgaged,  may  set  up  the  defense  of  usury  against  the 
mortgage,  and  this,  though  the  mortgagor  suffers  a  decree  to  be  taken 
against  him  pro  coyifesso''  And  cite  Post  v.  Dart,  8  Paige  Ch.  639.  It 
is  true  that  in  the  above  case  the  defendants,  who  set  up  the  usury,  were 
parties  defendant  before  the  judgment  was  entered  against  Bell,  but  their 
rights  could  not  be  enlarged  by  that  circumstance ;  on  the  contrary, 
being  in  the  case,  they  may  have  had  an  opportunity  to  resist  the  judg- 
ment, and  yet  they  did  not  set  up  the  usury  until  more  than  two  years 
thereafter. 

For  the  reasons  given,  a  majority  of  the  court  hold  that  the  demur- 
rers must  be  overruled. 


ACCOMMODATION  NOTES— COUNTERCLAIM.         2  c  s.c. 

538 
[General  Term,  April,  1873.] 

♦Quebec  Bank  of  Toronto  v.  Weyand  &  Jung  et  ai^. 

1.  The  plaintiff  brought  its  action  in  the  superior  court  of  Cincinnati,  upon  the 
promissory  note  of  the  defendants.  Tlie  defendants  filed  an  answer  and 
counterclaim,  in  which  they  denied  any  indebtedness,  and  set  up  that  the  note 
was  a  mere  accommodation  note,  and  had  been  received  by  the  plaintiff  without 
any  consideration,  and  was  now  held  by  it  in  fraud  of  their  rights,  and  asked 
that  the  plaintiff  be  required  to  deliver  up  the  note  to  them  to  be  canceled. 
The  plaintiff  then  dismissed  its  action  in  the  superior  court,  and  commenced 
proceedings  on  the  note  in  the  circuit  court  of  the  United  States,  and  after- 

♦  Reversed,  30  Ohio  St.  126. 
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ward  filed  a  reply  to  the  answer  and  counterclaim,  in  which  it  asks  indgment 
on  the  note  "  as  m  the  petition : "  Held^  that  the  superior  court  haa  jurisdic- 
tion to  try  the  issue  made  by  the  counterclaim  and  reply,  and  to  decree  the 
cancellation  of  the  note. 

2.  The  Merchants'  National  Bank  of  Cincinnati,  as  the  agent  of  the  Quebec  Bank  o^ 

Toronto,  held  for  collection  a  gold  draft,  of  which  Geo.  M.  Bacon  &  Co.,  of  Cin' 
cinnati,  were  the  acceptors.  This  draft  not  being  paid  at  maturity.  Bacon  & 
Co.  gave  their  promissory  note  to  the  national  bank  as  security  for  its  payment. 
This  note  being  about  to  fall  due,  Bacon  &  Co.  obtained  from  Weyand  &  Jung 
their  accommodation  note  for  the  express  purpose  of  taking  up  the  gold  draft. 
The  national  bank  refused  to  discount  this  accommodation  note,  or  to  apply  it 
in  payment  of  the  draft,  or  to  give  further  time  for  payment,  but  received  it 
as  collateral  security  only  for  the  pre-existing  debt.  The  Qu^^^c  Bank  of 
Toronto  brought  suit  against  Weyand  &  Jung  on  the  note  at  its  maturity : 
Held^  that,  as  the  national  bank,  as  the  a^ent  of  the  plaintiff,  received  the  ac- 
commodation note  without  any  consideration  therefor,  and  as  collateral  security 
only  for  a  pre-existing  debt^  it  was  received  subject  to  any  defense  which  Wey- 
and &  Jung  might  have  to  it  against  Bacon  &  Co.;  and  as  Bacon  &  Co.  gave 
Weyand  &  Jung  no  consideration  for  it,  and  as  it  was  not  used  for  the  purpose 
for  which  it  had  been  given  to  Bacon  &  Co.,  the  plaintiff  could  not  maintain 
its  action  on  it  against  Weyand  &  Jung. 

3.  It  is  within  the  power  of  equity  to  decree  the  surrender  and  cancellation  of  ac- 

commodation paper  where  the  defendant  is  an  accommodation  maker  and  the 
plaintiff  holds  the  paper  without  having  parted  with  value,  and  in  fraud  of  such 
maker. 

4.  Asking  the  court  to  give  to  the  jury  a  long  series  of  charges,  which,  if  given, 

would  amount  practically  to  a  mere  partial  and  one-sided  argument  of  the  case 
of  the  party  making  the  request,  is  bad  practice. 

Stallo  &  Kittredge,  for  plaintiff  in  error. 

Von  Seggern  &  Glidden,  and  J.  F.  Pollett,  for  defendants  in  error. 

O'CONNER,  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered  at  special 
term. 

On  November  9,  1869,  Thomas  Clarkson  &  Co.  shipped  at  Toronto, 
Canada,  15,000  bushels  of  barley  to  Cincinnati,  consigned  to  the  order  of 
the  Quebec  Bank  of  Toronto,  to  be  delivered  at  Brighton  Station,  Ohio, 
and  the  next  day  drew  on  Geo.  M.  Bacon  &  Co.,  at  twenty-five  days 
after  date,  for  the  sum  of  $6,502,  in  gold.  This  draft  was  discounted 
for  Clarkson  &  Co.  by  the  Quebec  Bank  of  Toronto,  they  delivering  to 
the  bank  the  bill  of  lading  lor  the  barley,  and  the  Quebec  Bank  sent  the 
draft  and  the  bill  of  lading  to  its  agent,  the  Merchants*  National  Bank, 
Cincinnati,  for  collection.  Geo.  M.  Bacon  &  Co.,  for  whom  the  barley 
was  intended  when  paid  for,  or  when  the  gold  draft  was  secured  to  be 
paid,  accepted  the  draft.  Afterward,  by  the  mistake  of  Reynolds, 
Whiting  &  Bangs,  of  Toledo,  Ohio,  probably  induced  by  the  advice  of 
Sanford  C.  Hughes,  of  the  firm  of  Geo.  M.  Bacon  &  Co.,  the  barley  was 
shipped  from  Toledo  by  canal,  instead  of  by  railroad,  and  the  result  was 
that  Geo.  M.  Bacon  &  Co.  obtained  the  possession  of  the  barley  without 
either  paying  the  gold  draft,  or  securing  its  payment,  and  they  sold  the 
barley  and  obtained  the  proceeds.  Afterward,  on  December  23, 1869, 
after  the  gold  draft  was  past  due  and  unpaid,  Geo.  M.  Bacon  &  Co.  exe- 
cuted a  promissory  note  for  the  sum  of  $6,616,  in  gold,  payable  forty-five 
days  after  date,  to  the  order  of  Thos.  Clarkson  &  Co.,  at  the  Merchants' 
National  Bank,  indorsed  by  John  Hughes,  and  this  note  was  delivered 
to  the  Merchants*  National  Bank,  as  the  agent  of  the  Quebec  Bank,  as 
collateral  security  for  the  payment  of  the  gold  draft. 
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When  this  last  note  was  about  falling  due,  Geo.  M.  Bacon,  of  the 
firm  of  Geo.  M.  Bacon  &  Co.,  called  on  Jung,  of  the  firm  of  Weyand  & 
Jung,  the  defendants  in  this  case,  and  representing  that  he  (Bacon) 
wanted  to  get  the  barley,  and  that  he  could  not  get  it  without  payment 
of  the  gold  draft,  and  concealing  from  Jung  that  he  had  long  since 
obtained  the  barley  and  sold  it,  requested  Jung  to  give  him  an  accommo- 
dation note  of  the  firm  of  Weyand  &  Jung,  to  get  discounted,  to  take  up 
the  gold  draft.  This  request  Jung  complied  with,  and  gave  the  firm-note 
of  Weyand  &  Jung,  for  the  sum  of  $5,000,  payable  sixty  days  after  date, 
to  the  order  of  Geo.  M.  Bacon  &  Co.  This  note  Geo.  M.  Bacon  took 
to  the  Merchants*  National  Bank  for  the  purpose  of  getting  discounted, 
and  applying  the  proceeds  in  payment  of  the  gold  draft,  or  of  the  note 
to  secure  the  payment  of  the  gold  draft.  At  this  point  there  is  much 
conflict  in  the  testimony,  Bacon  claiming  that  the  bank  refused  to  dis- 
count the  note,  and  that  he  took  the  note  away  with  him  from  the  bank, 
to  make  efforts  to  have  it  discounted  elsewhere,  or  to  procure  other 
indorsers,  and  that  failing  to  do  so,  that  on  a  subsequent  day,  after  hav- 
ing a  deed  of  assignment  for  the  benefit  of  creditors  drawn  up,  but  not 
yet  signed,  another  efiort  was  made  to  have  the  note  discounted 
by  the  Merchants'  Bank,  which  the  bank  again  refused;  that 
then  the  deed  of  assignment  was  executed,  and  on  the  next 
morning  after,  it  was  accepted  by  the  trustees,  the  bank  sent  fo» 
Bacon  &  Co.;  that  both  members  of  the  firm  went  to  the  bank,  and  the 
cashier  desiring  to  see  the  note  they  gave  it  to  him,  and  that  he  said 
the  bank  would  retain  it,  and  keep  them  *'  all,"  meaning  the  gold  draft 
and  the  note,  to  secure  its  payment,  and  the  note  for  $5,000  now  in  suit. 
That  to  this  Bacon  &  Co.  objected  unless  the  gold  draft  was  delivered  up, 
and  saying  that  they  had  already  made  an  assignment.  The  Merchants' 
Bank,  on  the  other  hand,  claim,  that  they  did  take  the  note  in  part  pay- 
ment of  the  gold  draft,  and  that  such  was  the  understanding,  and  that 
this  was  done  before  the  assignment  for  the  benefit  of  creditors. 

However  this  may  be,  a  few  days  afterward,  John  Hughes,  the 
assignee  for  the  benefit  of  creditors  under  the  assignment  of  Bacon  & 
Co..  indorsed  the  $5,000  note  in  his  individual  capacity,  the  note  then 
being  in  possession  of  the  bank.  The  bank  duly  protested  the  note  for 
$(5,616,  given  to  secure  the  payment  of  the  gold  draft,  and  when  the 
$6,000  note,  now  in  controversy,  became  due,  the  Quebec  Bank  of 
Toronto  brought  its  action  upon  it  in  this  court. 

To  this  action  the  defendants,  Weyand  &  Jung,  answered,  and  say, 
that  '*  they,  nor  neither  of  them,  received  any  value  or  consideration 
whatsoever  for  the  note,  nor  is  plaintiff  the  bona  fide  owner  or  holder  of 
said  note,  nor  was  said  note  for  a  valuable  consideration  assigned  or 
delivered  to  plaintiflf."  And  they  deny  that  there  is  due  from  them,  or 
either  of  them,  anything  to  the  plaintiff.  And  they  aver  that  the  note 
was  obtained  without  consideration  and  held  in  fraud  of  their  rights, 
and  they  ask  that  it  be  so  adjudged,  and  that  plaintiff  be  ordered  to 
deliver  up  said  note  to  them,  and  for  such  other  relief  as  equity  may 
require.  After  the  filing  of  this  answer  and  counterclaim  by  Weyand 
&  Jung,  the  plaintiff  replied,  and  then  dismissed  its  action  without  prej- 
udice, and  instituted  a  suit  upon  said  note  in  the  circuit  court  of  the 
United  States,  and  the  same  is  now  pending  there  for  the  full  amount  of  the 
note  against  Weyand  &  Jung.  The  plaintiff  then,  without  filing  any 
motion  or  demurrer,  went  to  trial  upon  a  reply  to  the  answer  and  counter- 
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datm,  in  which  it  denies  all  the  alles:ations  of  the  answer,  and  says  "  that 
the  note  sued  on  in  the  petition  was  given  in  part  payment  of  a  note  of  the 
said  defendants,  George  M.  Bacon  &  Co.,  for  $6,6]6.85,  upon  February 
7»  1870 ;  that  the  said  defendant,  John  Hughes,  was  indorser  upon  said 
note  of  $6,616.85,  then  about  due,  and  that  in  consideration  of  further 
time  given  to  said  George  M.  Bacon  &  Co.  and  said  John  Hughes,  upon 
part  of  said  note,  the  said  defendants,  George  M.  Bacon  &  Co..  transferred 
the  note  sued  on  in  the  petition  to  this  plaintiff  at  the  day  of  its  date,  and 
the  defendant,  John  Hughes,  indorsed  the  same  for  value  as  aforesaid. 
The  plaintiff  had  no  knowledge  of  any  alleged  defense  of  the  defendants^ 
Weyand  &  Jung,  to  the  said  note,  and  received  the  same  in  good  faith  in 
the  usual  course  of  busiuess.  Plaintiff  says  that  the  amount  recovered 
in  this  suit  on  said  note  is  a  credit  upon  said  note  of  Geo.  M.  Bacon  & 
Co.  for  |6,616.85.  The  plaintiff  say  that  it  is  now,  and  has  been  the 
bona  fide  holder  and  owner  of  the  note  sued  on  in  the  petition  since 
February  7, 1870,  at  which  time  it  was  delivered  to  it.  Wherefore  plain- 
tiff asks  judgment  against  the  defendants  as  in  the  petition. 

We  give  the  answer  and  reply  in  full,  for  the  purpose  of  showing 
that  the  merits  of  the  case  were  submitted  to  the  court.  The  case  was 
tried  to  the  court  without  the  intervention  of  a  jury,  and  upon  request 
of  the  plaintiff,  the  court  found  the  facts  and  conclusions  of  law  sepa- 
rately.    The  court  found  the  facts  as  follows : 

"1.  That  the  promissory  note  in  litigation  in  this  action  was  made 
in  the  city  of  Cincinnati,  by  said  Weyand  &  Jung,  without  consideration ^ 
merely  for  the  accommodatian  of  said  payees,  Geo.  M.  Bacon  &  Co.,  and 
there  delivered  by  them  to  said  payees  upon  this  consideration,  and  no 
other,  to-wit,  to  be  discounted  by  said  payees  at  the  Merchants'  National 
Bank,  in  Cincinnati,  to  enable  them  to  pay  off  and  take  up  a  certain 
gold  draft  owned  by  the  plaintiff,  and  held  by  said  Merchants*  National 
Bank  as  its  agent,  which  said  gold  draft,  with  the  indorsements  thereon, 
js  in  these  words  and  figures : 

•* '  J6,502.56.  No.  B.  R,  70. 

*•  *  Toronto,  Not  ember  10,  1869. 

**  *  Twenty  five  days  after  date,  pay  to  the  order  of  ourselves,  sixty- 
five  hundred  and  two  66-100  dollars  in  gold,  value  received. 

"'Thomas  Ci^kkson  &  Co. 

"  *  To  Geo.  M.  Bacon  &  Co.,  Cincinnati,  Ohio.' 
•*  Accepted  :     *  Gko.  M.  Bacon  &  Co.' 
"  Indorsed  on  back  : 

*'  *  Pay  Quebec  Bank,  Toronto  or  order. 

'•*  Thomas  Ci^arkson  &Co. 

'* '  Pay  the  Merchants'  National  Bank,  Cincinnati,  or  order,  in  collec- 
tion account. 

"'QuBBKC  Bank. 
**  *  K.  H.  Bethune,  Manager.' 

*'  2.  That,  prior  to  the  making  of  said  note  involved  in  this  suiti 
said  George  M.  Bacon  &  Co.  had  undertaken  to  make  provision  for  the 
payment  and  taking  up  of  said  gold  draft,  by  causing  to  be  made  and 
indorsed  by  one  John  Hughes  the  following  paper  writing,  in  form  a 
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promissory  note,  which,  with  the    indorsement   thereon,  and  protest 
attached  thereto,  is  in  these  words  and  figures: 

**  •  Cincinnati,  December  28, 1869 

"  *  Forty-five  days  after  date,  we  promise  to  pay  to  the  order  of 
Thomas  Clarkson  &  Co.  sixty-six  hundred  and  sixteen  85-100  dollars  in 
gold,  at  Merchants'  National  Bank,  value  received.     Due. 

"  *  $6,616.52-100.  Geo-  M.  Bacon  &  Co.' 

"Indorsed:     •John  Hughbs.' 

"  Without  recourse.    'Thomas  Clarkson  &  Co.' 

'*And  which  note,  so  indorsed,  the  said  plaintiff,  by  its  agent,  held, 
but  refused  to  take  in  lieu  and  satisfaction  of  said  gold  dratt,  because 
Geo.  M.  Bacon  &  Co.  had  failed  to  procure  two  responsible  indorsers 
thereon,  as  they  had  agreed  with  the  plaintiff  to  do. 

'*  3.  That  said  Merchants'  National  Bank,  the  said  agent  of  the  ' 
plaintiff,  refused  to  discount  said  note  of  (5,000,  in  litigation  herein,  but 
learning  that,  by  special  consignment  to  them  by  the  plaintiff's  agent,  at 
Toledo,  Ohio,  said  Geo.  M.  Bacon  &  Co.  had  obtained  possession  of 
the  barley  mentioned  in  the  said  bill  of  lading  attached  to  said  gold 
draft,  and  had  sold  and  received  the  money  for  it,  said  Merchants' 
National  Bank,  as  plaintiff's  agent,  took  said  $5,000  note  of  Geo.  M. 
Bacon  &  Co.,  as  collateral  security  only,  upon  the  said  prior  indebted- 
ness ol  said  Bacon  and  &  Co.  to  the  plaintiff;  and  afterward  without  the 
knowledge  or  consent  of  said .  Weyand  &  Jung,  procured  the  said  in- 
dorsement of  John  Hughes  upon  the  same ;  and  that  the  plaintiff,  the 
said  Quebec  Bank  of  Toronto,  still  holds  said  note  merely  as  such  said 
collateral  security. 

'*  4.  And  the  court  further  finds  that,  alter  the  filing  of  said  Weyand 
&  Jung's  said  answer  and  counterclaim  herein,  the  said  plaintiff  dismissed 
its  said  action  in  this  court  without  prejudice,  and  instituted  a  suit  upon 
said  note,  against  them  and  said  John  Hughes,  in  the  circuit  court  of 
the  United  States  within  and  for  the  southern  district  of  Ohio,  where 
the  same  is  now  pending,  and  in  which  they  are  seeking  to  obtain  a 
judgment  for  the  full  amount  of  said  note  against  said  Weyand  &  Jung  ; 
and  that  they  replied  in  this  court  to  said  answer  and  counterclaim  of 
said  Weyand  &  Jung  as  by  the  record  herein  fully  appears,  the  issue 
herein  being  fully  tried  upon  said  answer,  etc.,  and  said  reply. 

**  5.  That  at  the  time  the  plaintiff,  by  its  agent,  received  and 
accepted  said  $5,000  note,  as  such  said  collateral  security,  both  it  and  its 
said  agent  were  entirely  ignorant  of  the  fact  that  said  note  had  been 
made  by  Weyand  &  Jung  without  consideration,  and  for  the  mere  accom- 
modation of  said  Geo.  M.  Bacon  &  Co.,  and  did  not  know  but  that  it  had 
been  given  for  a  debt  the  said  makers  owed  said  payees.  And  the  court 
finds  that  the  $5,000  note  received  and  accepted  by  the  Quebec  Bank  of 
Toronto,  mentioned  in  this  finding,  was  so  received  and  accepted  before 
the  same  became  due. 

'*  6.  That  when  said  note  was  so  taken  as  collateral  security,  said 
George  M.  Bacon  &  Co.  were,  in  fact,  insolvent,  and  have  ever  since 
continued  insolvent. 

**  7.  That  there  was  no  fraud,  in  fact,  on  the  part  of  the  plaintiff  or 
its  agent  in  taking  said  note  as  collateral  security,  as  aforesaid. 
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"  8.  That  George  M.  Bacon  &  Co.,  on  February  9,  1870,  made  an 
assignment,  under  the  insolvent  laws  of  Ohio,  for  the  equal  benefit  of  all 
their  creditors,  to  said  John  Hughes,  who  duly  accepted  said  trust  so 
soon  as  he  was  aware  of  the  same,  to -wit,  on  February  10,  1870,  and 
thereafter  duly  qualified  according  to  law  as  such  assignee. 

**  9.  It  not  being  deemed  necessary  for  the  determination  of  this 
case,  the  court  does  not  find,  upon  the  evidence,  whether  said  f5,000 
note  was  received  as  collateral  security,  as  aforesaid,  before  or  after  said 
assignment  by  said  Bacon  &  Co.  to  said  John  Hughes." 

.\nd  as  conclusions  of  law,  the  court  finds  : 

*'  First,  That,  under  the  law  of  Ohio,  said  Weyand  &  Jung  are  not 
liable  to  the  plaintiff"  upon  said  note  in  any  event,  because  the  same  was 
made  by  them  without  consideration,  and  purely  for  the  accommodation 
of  said  George  M.  Bacon  &  Co.,  and  wds  taken  by  the  plaintiff  as  col- 
lateral security  merely,  tor  the  said  prior  indebtedness  ot  said  Bacon  & 
Co.  to  it ;  while,  by  and  under  the  laws  of  the  United  States,  as  held  and 
administered  in  said  United  States  circuit  court,  they  would  in  such  case, 
be  liable  to  the  plaintiff  upon  said  note,  and  for  the  full  amout  thereof. 

**  Second.  It  not  being  necessary  for  the  decision  of  the  case,  the 
court  does  not  decide  whether  the  writing  of  the  name  of  John  Hughes 
as  an  indorser  upon  said  note,  by  the  procurement  of  plaintiff",  after  it 
was  delivered  to  plaintiff",  without  the  knowledge  or  consent  of  said 
Weyand  &  Jung,  released  them  from  liability  thereon  or  not. 

**  Third,  That,  as  the  plaintiff  is  claiming  the  right,  and  seeking  to 
recover  the  amount  of  said  note  from  said  Weyand  &  Jung,  they  are  en- 
titled to  a  judgment  against  said  plaintiff* for  cancellation  of  said  note  as  to 
them,  with  costs,  and  the  same  is  hereby  adjudged  and  decreed  accord- 
ingly. And  it  it  is  adjudged  that  the  defendants  go  hence  without  day, 
and  that  they  recover  from  the  plaintiff  their  costs  herein  expended.  To 
each  and  all  of  which  said  findings,  and  the  judgment^  the  said  Quebec 
Bank  of  Toronto  excepts." 

A  motion  for  a  new  trial  havings  been  overruled,  the  plaintiff*  now 
prosecutes  this  proceeding  in  error,  and  assigns  lor  error,  among  other 
things,  the  following : 

1.  That  the  court  erred  in  finding,  as  a  matter  of  fact,  that  the 
note  of  Weyand  &  Jung  was  received  by  the  said  Quebec  Bank  of 
Toronto  as  collateral  security  only,  and  that  said  finding  is  contrary  to, 
and  not  sustained  by,  the  evidence  in  said  cause. 

2.  That  the  court  erred  because  it  had  no  jurisdiction  to  try  the 
facts  upon  which  it  has  rendered  judgment  in  this  cause. 

3.  That  the  court  erred  in  its  conclusions  of  law  upon  the  facts 
found  by  said  court. 

4.  That  the  court  erred  in  giving  judgment  in  favor  of  said  Weyand 
&  Jung ;  and  that  said  judgment  is  contrary  to  the  law  and  the  evidence 
in  said  cause. 

The  other  errors  assigned  are  the  usual  assignments  of  error. 

We  will  consider,  first,  the  question  of  the  jurisdiction  of  the  court 
to  try  the  facts  upon  which  judgment  was  rendered.  It  is  claimed  by 
the  plaintiff*  in  error  that  the  court  erred  in  retaining  this  case  tor  trial 
upon  the  answer  and  counterclaim  and  reply,  after  plaintiff*  below  had 
dismissed  its  action ;  that  the  answer  averred  no  facts  constituting  a 
cause  of  action  against  the  plaintiff  in  error;  so  that  when  the  bank  dis- 
missed its  action,  the  whole  case  was  dismissed.     Now,  as  claimed  by 
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the  defendants  in  error,  the  entire  answer  is  pleaded  in  the  double  aspect 
of  a  defense  and  counterclaim;  and  it  this  is  a  defective  mode,  it  is 
only  defective  in  form,  and  can  only  be  attacked  by  motion.  See  case 
of  Lancaster  Mfg.  Co.  v.  Colgate,  12  Ohio  St.  344. 

The  facts  pleaded  in  support  of  the  prayer  of  the  counterclaim  are : 

1.  That  the  note  was  executed  by  Weyand  &  Jung  without  any 
consideration. 

2.  That  the  plaintiff  is  not  the  bona  fide  owner  and  holder  of  said 
note. 

3.  That  the  note  was  not  assigned  or  delivered  to  the  plaintiff  for  a 
valuable  consideration. 

4.  That  the  note  was  procured  by  plaintiff  without  any  considera- 
tion. 

6.     That  plaintiff  fraudulently  holds  said  note. 

And  defendants  ask  that  the  note  be  delivered  up  to  them,  etc. 

If  these  allegations  of  the  answer  and  counterclaim  are  admitted  to 
be  true,  Weyand  &  Jung,  it  seems  to  us,  have  presented  something  sub- 
stantial for  the  court  to  pass  upon.  But  all  these  allegations  are  denied 
in  the  reply,  thus  raising  a  material  issue  ;  and  in  that  reply  the  plaintiff 
again  asks  judgment  against  these  defendants  ''  as  in  the  petition,"  thus 
referring  to  the  petition,  and  rendering  it  necessary  to  examine  it  as  a 
part  of  the  reply,  and  thereby  requesting  the  court,  for  this  purpose, 
to  consider  the  petition  as  still  in  court ;  that  is,  for  the  purpose  of  ob- 
taining a  judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  the 
$5,000  note,  and  interest  and  costs,  the  petition  is  still  in  the  superior 
court  of  Cincinnati.  But  if  the  court  should  be  of  opinion  that  the  judg- 
ment ought  to  be  in  favor  of  the  defendants,  or  that  the  note  should  be 
canceled,  then  the  petition  and  the  whole  case  is  to  be  considered  to  be  in  the 
circuit  court  of  the  United  States.  In  other  words,  that  the  plaintiff  is 
willing  to  submit  to  the  jurisdiction  of  this  court  if  the  judgment  be  in 
its  favor ;  but  if  the  judgment  is  to  be  the  other  way,  then  it  prefers  the 
United  States  court ;  or  in  other  words,  again,  it  prefers  two  chances  to 
one.    We  think,  upon  the  pleadings,  the  court  had  jurisdiction. 

But  it  is  further  claimed  by  the  plaintiff  in  error,  that  the  facts 
pleaded  in  the  answer  and  counterclaim,  even  if  proved,  would  not  au- 
thorize the  court  to  grant  the  relief  prayed  for,  and  which  the  court  did 
grant.  That  the  general  rule  is  thai  a  court  of  equity  will  not  interfere 
when  the  legal  remedy  is  complete ;  and  although  there  are  exceptions 
to  the  rule,  that  this  case  does  not  fall  within  any  of  them  ;  and  that  the 
defendants  can  make  precisely  the  same  defense  to  the  action  in  the  cir- 
cuit court  of  the  United  States  that  they  could  make  in  the  superior 
court  of  Cincinnati,  and  with  the  same  facilities.  In  support  of  these 
views,  the  plaintiff  cites  Geer  v.  Kissam,  8  Edw.  Ch.  129 ;  Lewis  v. 
Tobias,  10  Cal.  574 ;  and  as  to  the  class  of  cases  where  a  court  of  equity 
will  decree  the  surrender  and  cancellation  of  commercial  paper,  the  case 
of  PeirsoU  v.  Elliott,  31  U.  S.  (6  Pet.)  96,  99,  where  Chief  Justice  Mar- 
shall cites  the  language  of  Chancellor  Kent  as  follows :  '*  Perhaps  the 
cases  may  all  be  reconciled  on  the  general  principle,  that  the  exercise  of 
this  power  is  to  be  regulated  by  sound  discretion,  as  the  circumstances 
of  the  individual  case  may  dictate ;  and  that  the  resort  to  equity,  to  be 
sustained,  must  be  expedient,  either  because  the  instrument  is  liable  to 
abuse  from  its  negotiable  nature,  or  because  the  defense,  not  arising  on 
its  face,  may  be  difficult  or  uncertain  at  law,  or  from  other  special  cir- 
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cumstances  peculiar  to  the  case,  and  rendering  a  resort  here  highly 
proper,  and  clear  of  all  suspicion  of  any  design  to  promote  expense  of 
litigation.** 

In  answer  to  this,  it  is  to  be  remembered  that  under  our  code,  the 
same  court,  in  the  same  action,  administers  legal  and  equitable  relief, 
and  that  it  is  a  well  settled  principle  governing  equitable  jurisprudence 
"  that  when  a  court  of  equity  once  obtains  jurisdiction  of  a  cause,  it  will 
not  surrender  such  jurisdiction  until  it  fully  settles  all  the  rights  of  the 
parties  therein.  We  think  the  true  principles  and  rule  governing  the 
power  of  a  court  of  equity  to  decree  a  cancellation  of  commercial  paper 
are  stated  by  Story  in  his  Equity  Jurisprudence,  Sees.  698-702.  The 
author  says,  Sec.  699  :  **  Where  no  discovery  is  sought,  and  the  naked 
case,  made  by  the  bill,  is  for  a  mere  delivery  up  or  cancellation  of  the 
instrument,  not  averring  any  defect  of  proof,  by  simply  stating  that  the 
instrument  is  void,  there  might  be  more  color  for  some  scruple  in  enter- 
taining the  bill.  Still,  even  in  the  latter  case,  the  specific  relief  required 
being  such  as  a  court  of  law  cannot  give,  and  yet  the  instrument  being, 
from  its  very  nature  and  its  apparent  validity,  calculated  to  throw  some 
doubt  upon  the  title,  or  being  capable  of  some  future  misuse,  the  justice 
of  a  court  of  equity  would  seem  to  require,  even  under  such  circum- 
stances, an  interposition  to  prevent  serious  mischiefs.*'  And  in  Sec.  700, 
the  author  says :  **  But  whatever  may  have  been  the  doubts  or  difficul- 
ties formerly  entertained  upon  this  subject,  they  seem  by  the  more  mod- 
ern decisions  to  be  fairly  put  at  rest ;  and  the  jurisdiction  is  now  main- 
tained in  the  fullest  extent.  And  these  decisions  (citing  them)  are 
founded  on  the  true  principles  of  equity  jurisprudence,  which  is  not 
merely  remedial,  but  is  also  preventative  of  injustice.  If  an  instrument 
ought  not  to  be  used  or  enforced,  it  is  against  conscience  for  the  party 
holding  it  to  retain  it ;  since  he  can  only  retain  it  for  some  sinister  pur- 
pose. *  *  *  While  it  exists,  it  is  always  liable  to  be  applied  to  im- 
.proper  purposes ;  and  it  may  be  vexatiously  litigated  at  a  distance  of  time, 
when  the  proper  evidence  to  repel  the  claim  may  have  been  lostor  obscured; 
or  when  the  other  party  may  be  disabled  from  contesting  its  validity 
with  as  much  ability  and  force  as  he  can  contest  it  at  the  present  mo- 
ment.** And  in  Sec.  701  it  is  said:  **The  whole  doctrine  of  courts  of 
equity  on  this  subject  is  referable  to  the  general  jurisdiction,  which  it 
exetcises  in  favor  of  a  party,  quia  timet.  It  is  not  confined  to  cases,  where 
the  instrument,  having  been  executed,  is  void  upon  grounds  of  law  or 
equity.  But  it  is  applied,  even  in  cases  of  forg^  instruments,  which 
may  be  decreed  to  be  given  up  without  any  prior  trial  at  law  on  the 
point  of  forgery.*' 

These  citations,  and  the  cases  there  referred  to,  fully  sustain  the 
authority  of  the  court  upon  the  allegations  of  the  answer  and  counter- 
claim, if  found  to  be  true,  to  decree  the  cancellation  of  the  note  sued 
upon.  And  this  brings  us  to  consider  the  only  finding  of  fact  by  the 
court  of  which  the  plaintiff  in  error  complains.  It  is  assigned  for  error, 
that  the  court  erred  in  finding  as  a  matter  of  fact  that  the  note  of  Wey- 
and  &  Jung  was  received  by  the  said  Quebec  Bank  of  Toronto  as  col- 
lateral security  only,  and  that  said  finding  is  contrary  to  and  not  sus- 
tained by  the  evidence  in  said  cause.  As  before  stated,  the  testimony  on 
this  question  is  conflicting ;  but  after  carefully  examining  it,  we  have 
no  doubt  whatever  that  it  fully  warrants  the  finding  of  the  court,  and  it 
would  subserve  no  useful  purpose  to  review  it  here.    Indeed,  it  seems 
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reasonable  to  suppose  that  the  plainti£f  himself  must  have  been  con- 
scious of  the  weakness,  if  not  of  the  fatal  defect,  of  this  part  of  his  case, 
when,  after  seeing  the  answer  and  counterclaim  of  the  defendants,  he 
dismissed  his  action  here  and  commenced  proceedings  in  the  circuit  court 
of  the  United  States,  where,  under  the  decisions  governing  that  court, 
the  same  finding  of  fact,  now  objected  to,  would  not  result  in  the  same 
conclusion  of  law.  It  is  fair  to  infer  that  the  plaintiff  expected  no  other 
result,  if  he  failed  in  his  effort  to  withdraw  the  case  wholly  from  this 
court.  He  did  fail,  for  the  reason  that  the  defendants  brought  into  this 
court  a  counterclaim,  over  which  he  had  no  power  of  dismissal. 

But  it  is  next  assigned  for  error,  that  the  court  erred  in  its  conclu- 
tion  of  law  upon  the  facts  found,  and  the  only  fact  found  to  which  objec- 
tion is  taken,  is,  as  we  have  seen,  the  one  just  stated,  to-wit,  that  the 
bank  took  the  note  as  collateral  security  only.  And  this  is  the  turning 
fact  in  the  case. 

The  court  found  as  matter  of  fact,  that  Weyand  &  Jung  made  the 
note  in  suit,  without  consideration,  merely  for  the  accommodation  of 
George  M.  Bacon  &  Co.,  and  delivered  it  to  them  upon  this  consideration 
and  no  other,  to-wit,  to  be  discounted  by  said  Bacon  &  Co.  at  the  Mer- 
chants' National  Bank,  to  enable  them  to  pay  off  and  take  up  a  certain 
gold  draft  owned  by  the  plaintiff.  The  object  of  Weyand  &  Jung  was 
to  sustain  the  credit  of  Bacon  &  Co.,  and  this  could  only  be  done  by 
providing  for  the  payment  or  postponing  the  payment  of  the  gold  draft, 
or  of  the  note  which  had  previously  been  given  by  Bacon  &  Co.  to 
secure  its  payment.  Any  other  use  of  Weyand  &  Jung's  note  would 
have  been  a  misappropriation  of  it  as  between  Weyand  &  Jung  and 
Bacon  &  Co.,  and  no  one,  in  that  case,  could  acquire  any  better  right  i^ 
the  note,  as  against  Weyand  &  Jung,  than  Bacon  &  Co,  had,  unless  it 
was  received  lor  value,  before  maturity,  in  the  usual  course  of  trade. 
If  the  bank  received  it  without  any  consideration  whatever,  as  the  court 
found,  not  receiving  it  in  part  payment  of  the  gold  draft,  nor  in  consid- 
eration of  giving  further  time  for  its  payment,  but  received  it  merely  as 
collateral  security  for  a  pre-existing  debt,  leaving  that  debt,  in  all  re- 
spects, as  it  was  before,  then  the  intention  of  Weyand  &  Jung,  in  giving 
the  note,  had  not  been  carried  out ;  there  was  a  misappropriation  by 
Bacon  &  Co. ,  and  as  the  bank  gave  no  consideration  for  it,  and,  there- 
fore, could  lose  nothing,  the  bank's  position  was  no  better  than  that  of 
Bacon  &  Co.,  who,  as  to  this  note,  had  no  cause  of  action  against 
Weyand  &  Jung.  And  this  is  in  accordance  with  the  decision  of  our 
Supreme  Court  in  the  case  of  Roxborough  v.  Messick,  6  Ohio  St.  448, 
which  has  been  the  settled  law  in  Ohio  ever  since.  The  syllabus  of  the 
case  is: 

"  When  the  note  of  a  third  person  is  transferred,  bona  /f^^,  before 
due,  as  collateral  security,  and  for  value^  such  as  in  consideration  of  a 
loan,  or  advancement,  or  a  stipulation,  express  or  implied,  of  further 
time  to  pay  a  pre-existing  debt,  or  in  consideration  of  a  change  of  secur- 
ities of  a  pre-existing  debt,  or  the  like,  the  holder  of  such  collateral  will 
be  protected  from  infirmities  affecting  the  instrument  before  it  was  thus 
transferred. 

*'  But  when  a  debt  is  created,  without  any  stipulation  for  further 
security,  and  the  debtor  afterward,  without  any  obligation  to  do  so,  vol- 
untarily transfers  a  negotiable  instrument,  to  secure  the  pre-existing 
debt,  and   both  parties  are  left,  in  respect  to  the  pre-existing  debt,  in 
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statu  quo,  no  new  consideration,  stipulation  for  delay,  or  credit  being 
given,  or  right  parted  with,  by  the  creditor,  he  is  not  a  holder  of  the 
collateral  for  value,  in  the  usual  course  ot  trade,  and  receives  it  subject 
to  all  the  equities  existing  against  it  at  the  time  of  the  transfer." 

This  decision  was  followed  in  Reznor  v.  Hatch,  7  Ohio  St.  248 
Gebhart  v.  Sorrels,  9  Ohio  St.  461 ;  Baily  v.  Smith,  14  Ohio  St.  896 
Cleveland  v.  Bank.  16  Ohio  St.  286;  Smith  v.  Worman,  19  Ohio  St.  145 
Lewis  V.  Anderson.  20  Ohio  St.  281,  and  Copeland  v.  Manton,  22  Ohio 
St.  398.  And  in  the  case  of  Bramhall  v.  Beckett,  31  Me.  205,  which  was 
also  a  case  upon  accommodation  paper,  and  is  directly  in  point. 

As  we  have  said,  Weyand  &  Jung,  as  soon  as  they  gave  the  note, 
were  interested  in  the  commercial  credit  of  Bacon  &  Co..  for  that  credit 
was  the  only  security  they  had  for  the  repayment  of  the  $5,000 ;  and 
any  disposition  of  the  note  which  did  not  tend  to  keep  that  credit  good, 
was  a  clear  misappropriation  of  it,  add  a  threatened  loss  to  Weyand  & 
Jung — a  loss  which  actually  happened;  for  Bacon  &  Co.,  failing  to  in- 
duce the  bank  to  discount  the  note,  or  to  take  it  in  part  payment  of  the 
gold  draft,  or  to  extend  the  time  of  its  payment,  made  an  assignment 
for  the  benent  of  creditors. 

We  think,  therefore,  the  conclusion  of  law,  upon  the  facts  found  by 
the  court,  was  warranted  by  the  findings. 

Other  important  questions,  which  might  have  arisen  upon  the  evi- 
dence, and  have  been  conclusive  of  the  case,  were  presented  to  us  in 
argument ;  but  as  the  court  below,  in  its  findings  of  fact,  did  not  deem 
it  necessary  to  pass  upon  them,  and  as  we  are  restricted  to  the  findings 
made  and  the  conclusion  of  law  thereon,  we  cannot  now  consider  them» 
as  the  judgment  of  the  court  must  be  sustained  for  the  reasons  already 
given. 

We  find  no  error  in  the  record,  and  the  judgment  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 


t  O.S.O.  JUDGMENTS— JURISDICTION. 

[General  Term,  April,  1873.] 

*  JAMKS  P.  KiLBRETH  ET  AL. ,  TRUSTEES,  ETC.  V.  JOSEPH   F.  DiSS 

BT  AI,. 

A  judgement  rendered  by  the  superior  court  of  C  ncinnati  is  not  a  lien  upon  all  the 
judgment  debtor's  lands  \yitif^  within  the  county  of  Hamilton,  but  only  such 
as  are  within  the  city  of  Cincinnati.  Goodman  v.  McCull,  ante  829,  over- 
ruled. 

Wm.  Disney,  in  support  of  the  lien. 

C.  D.  Coffin,  and  Stevenson  &  Maxwell,  contra. 

Yaple,  J. 

This  case  is  reserved  from  special  term,  for  decision  here,  upon  the 
single  question,  whether  a  judgment  rendered  by  this  court,  in  the  year 
1855,  became  a  lien,  without  the  levy  ot  an  execution,  upon  all  the  judg- 
ment debtor's  lands  in  Hamilton  county,  as  well  as  in  the  city  of  Cin- 
cinnati. 

*  Reversed,  24  Ohio  St.  379. 
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The  superior  court  of  Cincinnati  was  created  by  the  legislature  of  the 
state,  by  au  act  passed  April  7,  1854  [52  O.  L.  34]  (1  S.  &  a  888,  etc.). 
and  was  the  only  court  ol  general  jurisdiction  ever  previously  known,  or 
existing  in  the  state,  whose  territorial  jurisdiction*  over  real  estate  was 
not  co-extensive  with  the  county.  Its  primary  jurisdiction  was  and  is 
limited  to  the  city  of  Cincinnati.  Section  14  [see  Sec.  498,  Rev.  Stat.] 
confers  upon  it,  among  other  things,  *'  original  jurisdiction  to  hear,  try 
and  determine  the  following  actions :  1.  Actions  for  the  recovery  of 
real  property,  or  of  an  estate,  or  interest  therein ;  for  the  partition  of 
real  property ;  for  the  sale  of  real  property  under  a  mortgage,  lien,  or 
other  charge  or  incumbrance,  whe7i  the  subject  of  the  action  shall  be  situ- 
ated within  the  city  of  Cincinnati^ 

By  the  act  ot  February  10,  1857  [54  O.  L.  11]  (1  S.  &  C.  891),  the 
jurisdiction  of  the  court  was  extended  to  actions,  etc.,  as  follow:  **1. 
Actions  in  the  nature  of  creditors*  bills  in  aid  of  execution  brought  by  a 
judgment  creditor,  who  has  obtained  a  judgment  in  the  said  court,  to  sub- 
ject any  interest  of  the  judgment  debtor  in  lands  situate  in  Hamilton 
county,  to  the  payment  of  such  judgment.'* 

The  law  at  that  time  (see  code.  Sees.  468-476  [Sees.  5464,  5472- 
5489,  Rev.  Stat  ]  required  the  issuing  of  an  execution  before  a  judgment 
plaintiff  could  resort  to  such  proceedings  as  are  authorized  by  this  act  of 
1857  ;  and  it  will  be  seen  hereafter  that  this  court  has  always  had  the 
power  to  issue  executions  upon  its  judgments  to  any  county,  which  can 
be  levied  upon  the  judgment  debtor's  lands  anywhere  within  the  state. 
Code,  Sees.  421,  454  [Sees.  5875,  5421,  Rev.  Stat.]. 

Section  20  [see  Sec.  498,  Rev.  Stat.]  of  the  act  establishing  this 
court  is  as  follows  :  **  All  laws  now  in  force,  or  which  may  hereafter  be 
enacted,  conferring  jurisdiction,  in  the  actions  above  enumerated,  upon 
the  courts  of  common  pleas  or  district  courts,  giving  them  power  to  hear 
and  determine  such  cases,  and  *  *  *  prescribing  ih^  force  and  effect 
of  their  judgments,  orders,  or  decrees,  and  authorizing  or  directing  the 
execution  thereof,  shall  be  helH  and  deemed  to  extend  to  the  said 
superior  court  of  Cincinnati,  as  fully  as  they  extend  to  the  said  courts  of 
common  pleas  and  district  courts,  unless  the  same  be  inconsistent  with  this 
act,  or  plainly  inapplicable,  *  *  *  and  the  said  superior  court  of 
Cincinnati,  in  respect  to  *  *  *  the  force  and  effect  of  its  judgments, 
orders,  f-nd  decrees,  shall  be  deemed  and  held  a  court  of  general  juris- 
diction," etc. 

This  section  does  not  profess  to  enlarge  the  territorial  area  of  the 
court's  jurisdiction,  which  is  prescribed  and  limited  by  Sec.  14.  Within 
the  limits  specified  in  that  section,  all  laws  then,  or  thereafter  to  be  in 
force,  governing  courts  of  common  pleas  and  district  courts,  are  made 
applicable  to  this  court,  except  such  as  are  inconsistent  with  the  act 
establishing  the  court,  or  are  plainly  inapplicable. 

The  civil  code  was  passed  March  11,  and  took  effect  June  1,  1858, 
before  the  creation  of  this  court,  and  when  there  was  no  court  of  gen- 
eral jurisdiction  in  Ohio  (as  there  never  previously  had  been)  limited  in 
its  territorial  jurisdiction  to  only  a  portion  of  a  county. 

Section  421  of  the  code  provides:  "The  lands  and  tenements  of 
the  debtor  within  the  county  where  the  judgment  is  entered,  shall  be 
bound  for  the  satisfaction  thereof,  from  the  first  day  of  the  term  at 
which  judgment  is  rendered,  etc.     *    *    *    And  all  other  lands,  as  well 
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as  goods  and  chattels  of  the  debtor,  shall  be  bound  from  the  time  they 
are  seized  in  execution." 

An  act  was  passed  January  19,  1853  [61  O.  L.  298]  (1  S.  &  C.  885), 
before  the  creation  of  this  court,  making  judgments  rendered  by  the 
supreme  court  of  the  state,  liens  upon  the  debtor's  lands  which  lie  with- 
in the  county  where  the  suit  originated,  and  the  other  lands,  etc.,  of  the 
debtor  only  from  the  time  of  their  seizure  upon  execution. 

The  acts  of  February  19.  1852  [50  O.  L.  67,  Sec.  17]  (1  S.  &  C. 
381,  Sec.  13)  [Sec.  551,  Rev.  Stat. ;  repealed  86  O.  L.  863],  and  of  March 
14,  1853  [51  O.  L.  473,  Sec.  3]  (1  S.  &  C.  888,  Sec.  20)  [repealed,  Sec. 
7437-128,  Rev.  Stat.],  made,  substantially,  the  same  provision  in  relation 
to  the  judgments  of  district  courts.  As  the  jurisdiction  of  the  Supreme 
Court  extends  over  the  entire  state,  and  that  of  a  district  court  over 
several  counties,  these  provisions  in  relation  to  such  courts  are  plainly 
restrictive^  not  enlarging  in  their  nature. 

A  transcript  (2  S.  &  C  1098,  Sec.  490)  [see  Sec.  6898,  Rev.  Stat.] 
of  the  judgment  of  a  justice  of  the  peace  not  being  appealed  from,  may 
after  ten  days  from  the  rendition  of  judgment,  be  filed  in  the  clerk's 
office  of  the  county,  and  the  amount  thereof  entered  on  the  execution 
docket  and  become  a  lien  upon  the  debtor's  real  estate  from  the  day  of 
filing,  etc.  The  statute  does  not  say  upon  lands  within  the  county^  but 
such  is  its  obvious  construction.  This  is  a  substitute  for  the  old  pro- 
ceeding by  scire  facias  given  as  in  [29  O.  L.  170]  Swan  521,  Sees.  87-39, 
[repealed,  51  O.  L.  221]  authorizing  the  judgment  creditor,  after  the 
return  of  an  execution  unsatisfied,  to  suggest  to  the  justice  the  posses- 
sion of  lands  by  the  debtor,  and  then  to  take  a  transcript,  file  it  with  the 
clerk  of  the  court  oi  common  pleas,  cause  a  writ  of  scire  facias  to  issue 
returnable  to  the  next  term,  and  thus  procure  the  award  of  execution 
against  the  lands  ol  the  debtor.  The  present  law  is  much  more  con- 
venient and  less  expensive  than  the  former  one.  Is,  then,  the  term 
'*  county,"  in  its  /xVcrra/ sense,  inconsistent  with  the  acts  establishing  this 
court,  or  plainly  inapplicable  when  applied  as  defining  and  limiting  the 
territorial  extent  of  the  lien  upon  lands  attaching  to  and  resulting  from 
its  judgments?  We  are  unanimous  in  answering  both  these  questions 
in  the  affirmative.  We  are  not  able  to  perceive  why  or  how  this  court 
can  acquire  jurisdiction,  as  an  incident^  over  a  subject  matter  which  is 
denied  it  directly  and  primarily.  The  original  Sec.  14,  above  quoted, 
forbids  the  direct  enforcement  by  this  court  of  a  lien  upon  lands  not  sit- 
uated within  the  city  of  Cincinnati ;  and  the  amendatory  act  of  1857 
does  not  aid  it,  except  an  execution  be  issued  ;  and  an  execution  may  be 
issued  upon  a  judgment  of  the  court  to  any  county  in  the  state.  To 
assume  that  such  amendatory  act  was  passed  because  there  was  such  lien^ 
and  that  it  could  not  be  enforced  fully  without  such  legislation,  is  to  beg 
the  whole  question.  The  term  ^'county,''  as  applied  to  the  territorial 
extent  of  the  liens  of  judgments  rendered  in  this  court,  is  plainly  inap- 
plicable. 

The  uniform  construction  by  all  courts  in  this  country,  both  state 
and  federal,  with  the  exception  of  a  single  decided  case  hereafter  to  be 
noticed,  has  been  to  limit  the  liens  of  their  judgments  upon  lands  to 
those  lying  within  the  limits  of  their  territorial  jurisdiction,  though  their 
process  might  be  capable  of  being  executed  (as  the  levy  of  an  execu- 
tion) beyond.  In  this  state,  the  act  of  January  19,  1802  (1  Chase  316, 
Sec.  2),   provided :     "  That  the  lands,  etc.,  of  the  defendant  shall  be 
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bound  and  liable  to  the  satisfaction  of  the  judgment  from  the  first  day 
of  the  term  in  which  such  judgment  is  obtained." 

It  did  not  say  '*  within  the  county,"  as  the  act  of  1820  [2  Chase  1144] 
and  subsequent  acts  have  said,  and  there  were  then  but  eleven  counties 
in  the  state. 

In  Roads  v.  Symmes,  1  Ohio  281,  818,  the  Supreme  Court  say : 
''  It  is  equally  well  settled  that  this  lien  is  coextensive  wiih  the  territorial 
jurisdiction  of  the  court  that  renders  the  judgment.  The  general  court  of 
the  territory  exercised  jurisdiction  and  sent  its  process,  original  and 
final,  into  any  county  within  the  territory.  The  judgments  rendered  by 
it  were,  of  consequence,  a  lien  or  charge  upon  all  the  lands  owned  by 
the  defendant,  and  situate  anywhere  in  the  territory."  This  has  always 
been  the  settled  rule  of  law  in  Ohio. 

Congress  never  enacted  any  law  creating  liens  upon  lands  by  judg- 
ments rendered  in  any  of  the  federal  courts.  But  the  practice  act  of 
1789  (1  Stat,  at  Large  78,  Sec.  34)  provided  that,  '*The  laws  of  the 
several  states,  except  where  the  constitution,  treaties,  or  statutes  of  the 
United  States  shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United 
States  in  cases  where  they  apply. " 

It  was  under  this  act  that  it  was  held  that  judgments  of  the  circuit 
courts  of  the  United  States  were  liens  upon  the  lands  of  the  debtor  in 
states  where  judgments  of  the  state  courts  were  liens,  but  not  otherwise. 
But  such  judgments  were  held  to  be  a  lien  upon  all  the  debtor's  lands 
lying  within  the  district  where  rendered,  just  as  within  the  '^  county*^ 
when  rendered  by  a  state  court.  And  when  a  state  was  divided  into 
more  districts  than  one,  the  lien  of  a  judgment  thereafter  rendered  in 
the  circuit  court  of  any  such  district,  was  limited  to  lands  lying  within 
it.  This  never  was  effected  by  legislation,  but  only  by  construction ;  for 
there  is  no  legislation  creating  or  defining  such  liens,  though  several 
subsequent  acts  of  congress  speak  of  them  as  a  thing  that  exists.  In 
1828  (4  Stat,  at  Large,  278),  congress  more  fully  adopted  the  laws  and 
usages  of  the  states  as  applicable  to  the  federal  courts.  Our  lien  law 
then  in  force  was  the  act  of  February  24,  1820  (2  Chase  1144,  Sec.  2), 
making  judgments  a  lien  from  the  first  day  of  the  term  *'  in  all  cases 
where  such  lands  lie  within  the  county  ^^  etc. 

This  was  the  first  instance,  in  this  state,  of  the  use  of  the  restric- 
tive word  ''county,''  Yet,  in  Sellers  v.  Corwin.  6  Ohio  899,400,  the 
Supreme  Court  decided  that  a  judgment  rendered  by  the  United  States 
circuit  court,  for  the  then  district  of  Ohio,  was  a  lien  upon  all  the  debt- 
or's lands  within  the  state,  and  quoted  and  approved  the  language  of 
Roads  V.  Symmes.  The  lien  was  not  limited  to  the  county  of  Franklin 
where  the  judgment  was  rendered.  Since  the  state  subsequently  became 
divided  into  two  districts.  Judgments  rendered  by  the  circuit  courts 
within  them  have  only  been  a  lien  upon  the  debtor's  land  lying  in  the 
district.  The  rule  is  settled  by  the  United  States  courts  as  well  as  by 
the  Supreme  Court  of  Ohio.  The  federal  law  is  well  stated,  and  many 
of  the  cases  referred  to  in  2  Abb.  U.  S.  Prac.  148,  149.  And  see  Wil- 
liams V.  Benedict,  49  U.  S.  (8  How.)  107  ;  Cropsey  v.  Crandall,  2  Blackf. 
341 ;  Thompson  v.  Phillips,  Bald.  246 ;  Shrew  v.  Jones,  2  McLean  78 ; 
Ward  V.  Chamberlain,  67  U.  S.  (2  Black)  430;  Massingill  v.  Downs,  48 
U.  S.  (7  How.)  760;  Bayard  v.  Lombard,  60  U.  S.  (9  How.)  629,  530; 
United  States  v.  Duncan,  4  McLean  607.     And  we  might  cite  many 


1068  OHIO  DECISIONS. 


Superior  Court  of  Cincinnati. 


Other  decisions  to  the  same  e£fect  in  the  various  states,  but  deem  it 
unnecessary. 

The  only  case,  state  or  federal,  that  we  have  been  able  to  find  not 
in  perfect  harmony  with  the  settled  rule,  is  that  of  Manhattan  Co.  v. 
Evertson.  6  Pai.  Ch.  457,  468.  decided  in  1837,  in  which  Chancellor 
Wadsworth,  much  doubting,  held  that  a  judgment  rendered  in  one  of  the 
districts  of  the  state  of  New  York,  by  the  circuit  court  of  the  United 
States,  was  a  lien  upon  the  debtor's  lands  throughout  the  state.  He  put 
it  upon  the  act  of  May  20,  1826  (4  Stat,  at  Large  184),  "relative  to  the 
issuing  of  executions  in  the  district  and  circuit  courts  of  the  United 
States,  in  certain  cases."  1  Abb.  U.  S.  Pr.  47.  This  construction  has 
never  before  or  since  been  given  to  that  act.  It  is  not  necessary  to 
notice  the  recent  act  of  congresss,  adopting  the  present  practice,  etc.,  of 
the  state  courts,  for  it  in  no  manner  affects  the  rule  as  to  judgment  liens 
of  the  United  States  courts.  The  construction  we  now  give  to  the  terri- 
torial extent  of  the  liens  upon  lands  of  judgments  rendered  in  this  court, 
is  the  same  as  that  recognized  by  it  from  its  organization  until  the  deci- 
sion in  general  term,  in  1872,  in  the  case  of  Goodman  v.  McCall  13  Re. 
829  (2  C.  S.  C.  169).  See  Fisher  v.  Murdock,  12  Re.  280  (1  Han.  644); 
Chatfi:eld  v.  Farran,  12  Re.  760  (1  Disn.  488),  Butterfield  v.  Ogborn,  12 
Re.  789  (1  Disn.  660). 

The  only  reason  why  the  question  was  never  more  definitely  decided 
is,  that  the  well  understood  opinions  of  the  judges  composing  the  courts 
from  its  formation,  would  have  rendered  any  attempt  to  assert  such  a 
claim  a  mere  useless  one — one  that  could  only  end  in  prompt  denial. 

It  is  true,  that,  had  the  legislature  seen  fit  to  confer  upon  the  court 
general  jurisdiction  coextensive  with  the  county,  or  to  give  to  its  judg- 
ments the  efifect  of  a  lien  upon  all  the  debtor's  lands  in  the  county,  no 
inconvenience  like  that  of  making  a  judgment  in  one  county  a  lien  upon 
lands  in  several,  or  throughout  the  state,  would  have  resulted,  so  far  as 
searching  records  to  ascertain  incumbrances  upon  titles  is  concerned,  for 
the  records  would  all  have  been  in  the  clerk's  office  in  the  county ;  but 
this  was  not  the  sole  reason  for  the  settled  construction  given  to  this  sub- 
ject by  the  courts.  The  reason  was  that  a  judgment,  of  its  own  mere 
lorce,  should  not  bind  property  incidentallj'  in  a  case  where  the  power 
to  render  a  judgment  against  the  land  directly  was  denied,  if  suit  should 
be  originally  brought  for  the  purpose.  Nor  is  the  reason  sufficient,  in 
our  judgment,  to  change  this  construction,  that,  if  a  suit  be  brought  in 
this  court  and  two  of  its  judges  be  interested  in  it,  and  the  third  should 
reserve  it  upon  the  law  and  the  facts  for  decision  in  general  term,  and 
the  general  term  should  reserve  it,  as  they  would  be  required  to  do,  for 
decision  by  the  Supreme  Court,  then  the  judgment  of  the  Supreme  Court 
would  bind  all  the  debtor's  lands  within  Hamilton  county.  If  this  be  so, 
it  would  be  no  more  anomalous  than  that  of  a  judgment  of  a  removed 
case  in  the  district  court,  whose  judgment  would  be  a  lien  in  the  county 
where  rendered,  and  in  the  county  where  suit  was  originally  brought,  on 
being  entered  on  the  records  there.  But  as  all  these  lien  statutes  were 
enacted  before  this  court  was  in  existence,  the  Supreme  Court  might  con- 
strue the  word  **  county"  in  such  case**  city  of  Cincinnati,"  the /^rrf- 
torial  area  of  jurisdiction^  for  that  is  all  **  county  "  means  in  the  case  of 
the  judgment  liens  of  courts  of  common  pleas.  In  doing  so,  no  rule  of 
construction  would  be  violated,  but,  on  the  contrary,  would  be  following 
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the  unbroken  current  of  authority  from  the  beginning  of  our  govern- 
ment and  state. 

We  are,  therefore,  constrained  to  overrule  the  case  of  Goodman  v. 
McCall  18  Re.  829  (2  C.  S.  C.  169).  We  do  so  reluctantly,  feeling  that 
the  judges  who  then  composed  this  bench  were  possessed  of  equal 
authority  with  ourselves,  and  that  their  opinion  is  entitled  to  the  same 
credit,  respect,  and  weight 'as  our  own  ;  but/we  think  they  erred  in  the 
decision  of  that  case,  which  was  no  more  than  we  are  liable  to  do  in 
many  cases  that  may  come  before  us.  It  is  to  be  hoped  that  a  settlement 
of  this  question  will  be  sought  in  the  Supreme  Court,  for,  whatever  the 
true  rule  is,  it  is  one  affecting  title  to  real  estate  in  this  county — past, 
present,  and  future.  The  attorneys  may  prepare  and  submit  to  us  their 
entries,  based  upon  the  decisions  we  have  announced. 


NOTES— ASSIGNMENT— NOTICE.  « <>^s.c. 

[General  Term,  April,  1873.] 

Lbwis  a.  Hbman  v.  Matthias  French. 

1.  If  an  employe  of  a  banker,  in  the  absence  of  the  latter,  violates  the  rules  of  the 

bank,  by  not  demanding  payment  of  the  maker  of  a  promissory  note  falling 
due  and  giving  notice  of  dishonor  to  the  indorser,  so  as  prima  Jacie  to  charge 
him,  and  such  banker  insists  upon  holding  the  employe  responsible  for  the 
amount  of  such  note,  and  the  latter  acquiesces,  takes  possession  of  the  paper 
with  the  banker^s  consent,  sues  the  endorser  upon  it  in  his  own  name,  and  the 
banker  appears  as  a  witness  at  the  trial,  and  states  such  facts  and  makes  no 
claim  to  the  note,  he  will  be  esopped  from  claiming  against  the  indorser  that 
he  is  the  owner  of  such  note,  and  the  employe  may  recover  upon  it  as  the 
owner  and  holder. 

2.  Where  a  note  is  payable  at  no  specified  place,  if  the  maker  during  the  last 

business  hour  of  the  day  on  which  it  falls  due,  goes  to  the  holder  and  advises 
him  that  he  can  not  pay  it,  having  no  money,  and  asks  for  a  few  days'  indul- 
gence which  is  granted,  that  will  authorize  a  jury  to  find  that  there  was  a  suffi- 
cient presentment  for  and  demand  of  payment,  though  the  holder  wholly  fails 
to  make  presentment  and  demand  at  the  maker's  place  of  business;  and,  in 
such  case  an  indorser  can  not  insist  that  no  proper  presentment  and  demand 
were  made. 

3.  And  if,  in  such  case,  the  indorser  accompany  the  maker  to  the  holder  and  hears 
the  agreement  between  them,  and  does  not  object  thereto,  a  jury  may  find  that 
he  assented  to  it  and  to  his  continued  liability,  and  waived  the  requisiteyi?rfiia/ 
notice  to  him  of  the  non-payment  of  the  note  by  the  maker  upon  presentment 
and  demand,  and  the  holaer  may,  if  such  facts  be  found,  recover  against  him 
as  indorser. 

Shonter  &  Smith,  and  Stallo  &  Kittredge,  for  plaintiff  in  error. 
A.  Taft,  for  defendant  in  error. 

Yaplb,  J. 

Lewis  A»  Heman,  claiming  to  be  the  owner  and  holder  thereof,  sued 
Matthias  French,  as  endorser,  upon  the  following  promissory  note : 

•'  $1,000.  Cincinnati,  January  9, 1872. 

"  Six  months  after  date,  I  promise  to  pay  to  the  order  of  Matthias 
French  one  thousand  dollars,  payable  with  eight  per  cent,  interest  from 
date. 

**  Joseph  MESTKMAKfiR.' 


»» 
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Indorsed: 

**  Pay  to  the  order  of  J.  F.  Menkhaus. 

"Matthias  French." 
**  Pay  to  the  order  of  Lewis  A.  Heman. 

"John  F.  Mbnkhaus." 

The  case  was  tried  to  the  court  at  special  term  upon  submission  by 
the  parties,  a  jury  having  been  waived,  and  resulted  in  a  finding  and 
judgment  for  the  plaintifif  for  the  amount  of  the  note  and  interest.  A 
motion  for  a  new  trial  was  m&de  by  the  defendant,  overruled  by  the 
court,  a  bill  of  exceptions  taken  embodying  all  the  testimony,  and  the 
case  brought  here  upon  petition  in  error  to  reverse  such  judgment. 

1.  It  is  claimed  by  French  that  Lewis  A.  Heman  was  not  the  owner 
of  the  note,  but  that  the  banking  firm  of  Joseph  A.  Heman  &  Co.  were 
the  real  parties  in  interest. 

2.  That  French  is  not  liable  as  indorser,  because  the  note  was  not 
presented  to  the  maker  and  payment  demanded  when  it  became  due,  and 
because  no  notice  of  such  presentment  and  non-payment  was  given  to- 
him  for  the  purpose  of  charging  him  as  indorser  as  required  by  law. 

8.  And  that,  without  his  knowledge  or  consent,  for  a  sufficient  con- 
sideration, time  for  payment  was  given  by  the  holders  to  the  maker,^ 
Mestemaker,  on  the  day  the  note  fell  due. 

It  is  a  fact  admitted  by  both  parties,  that  French  indorsed  the  note 
to  Menkhaus  and  that  he  negotiated  it  to  Joseph  A.  Heman  &  Co.^ 
bankers,  before  it  became  due ;  that  the  latter  never  indorsed  it  in  writ- 
ing to  the  plaintif!,  but  that  that  was  done  by  the  plaintiff's  attorney,, 
after  it  was  left  with  him  by  the  plaintiff  for  collection.  The  attorney 
was  also  the  attorney  of  Joseph  A.  Heman  &  Co.,  which  firm  is  in  fact 
only  composed  of  Joseph  A.  Heman,  the  father  of  the  plaintiff — the 
plaintiff,  and  another  son  ot  his,  being  employed  in  the  bank  and  paid 
by  an  interest  in  the  business. 

When  this  note  fell  due,  Joseph  A  Heman,  the  father,  was  sick  and 
absent  from  the  bank,  and  the  plaintiff  did  not  follow  the  rules  of  the 
bank  in  having  this  note  protested,  or  procure  the  indorser's  waiver  of 
notice  of  non-payment,  etc.,  in  writing,  and  he  took  the  maker's  check 
therefor,  the  maker  having  no  money  in  bank  to  meet  it,  which  check  is 
as  follows: 

J*  Cincinnati,  July  12,  1872. 

"Joseph  A.  Heman  &  Co.  pay  to  note,  due  to-day,  or  bearer,  one 
thousand  and  forty  70-100  dollars  ($1,040.70). 

**  Joseph  Mestemakbr." 

On  learning  this  fact,  Joseph  A.  Heman  had  the  note  entered  upon 
the  suspended  debt  account,  and  notified  the  plaintiff  that  he  would 
hold  him  responsible  for  its  amount,  to  teach  him  a  business  lesson ; 
whereupon  the  plaintiff  took  the  note  and  brought  suit  upon  it. 

Joseph  A.  Heman  and  his  other  son,  employed  in  the  bank,  were 
witnesses  upon  the  trial,  and  made  no  claim  to  any  interest  in  the  note. 

The  father,  Joseph  A.  Heman,  testified  :  **  Instead  of  protesting 
the  note,  my  son  Lewis  took  the  responsibility  of  not  doing  it,  and  has 
to  foot  the  bill ;  and  it  then  became  his  note.'' 

We  think  that  this  will  forever  estop  Joseph  A.  Heman  &  Co.  from 
claiming  as  against  French  that  they,  and  not  the  plaintiff,  own  the  note ; 
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and  they  are  estopped  to  claim  that  they  own  it  as  against  the  plaintifif. 
It  is  a  chose  in  action,  and  the  title,  unlike  title  to  real  estate,  may  be 
passed  by  parol.  The  plainti£F,  then,  was  the  real  party  in  interest,  and 
entitled  to  sue. 

Upon  the  other  questions  of  fact  involved  in  the  issues  between  the 
parties,  the  plaintiff  adduces  testimony  expressly  tending  to  prove  that 
before  the  note  fell  due,  French  came  to  the  bank  and  requested  that 
the  note  should  not  be  protested,  and  stated  that  if  the  maker  did  not 
pay  it  he  would ;  and  was  told  that  it  was  not  yet  due.  That  on  the  day 
it  fell  due,  between  two  and  three  o'clock  in  the  afternoon  (three  o'clock 
being  the  hour  for  closing  the  bank),  French  and  Mestemaker  came  to 
the  bank,  where  Mestemaker  stated  to  plaintiff,  in  the  hearing  of  French, 
that  the  note  was  due,  but  that  he  had  no  money  to  pay  it,  and  desired 
to  obtain  an  extension  of  time  for  thirty  days,  French  to  waive  demand 
and  notice ;  that  Mestemaker  and  French  went  to  the  bank  to  effect 
such  arrangement  of  the  paper,  but  that  plaintiff  refused  to  accede  to  it, 
because  Menkhaus,  the  other  indorser,  was  not  present,  and  unless  he 
consented,  he  would  be  released.  Mestemaker  then  stated  that  it  was 
too  late  to  hunt  him  up  and  bring  him  there  before  the  bank  would 
close,  and  that  would  render  it  necessary  to  protest  the  note.  He 
finally  agreed  to,  and  did,  leave  the  above  described  check,  which  he 
thought  he  might  be  able  to  lift  on  the  Friday  following,  by  paying  off 
the  note,  he  having  no  money  in  bank — his  account,  on  the  contrary^ 
being  overdrawn.  This  the  plaint  iff  accepted,  and  took  no  steps  to  pro- 
test the  note  and  give  French  notice  o\  demand  and  non-payment,  etc. 
The  plaintiff  swears  that  French  was  present  during  all  the  time,  and 
heard  all ;  knew  French  had  overdrawn  his  account,  and  made  no  objec- 
tion to  what  was  done. 

Mestemaker,  called  as  a  witness  by  the  defendant,  gives  the  same 
account,  substantially,  of  the  transaction,  but  says  that  he  does  not 
know  whether  French  was  present  when  he  gave  the  check,  or  not ; 
that  he  left  the  bank  before  be  did;  that  he  was  standing  at  the  corner 
when  he  (Mestemaker)  came  out  of  the  bank,  and  asked  him  how  he 
had  fixed  it,  when  Mestemaker  told  him ;  to  which  French  replied,  **  So, 
that  is  best,*'  and  they  separated. 

French  difiers  totally  in  his  testimony  from  all  these  witnesses.  He 
says  he  insisted,  both  times  he  was  at  the  bank,  that  the  note  should  be 
protested ;  that  he  desired  it  to  be  collected. 

The  check  was  never  entered  on  the  books  of  the  bank.  Efforts 
were  also  made  to  get  the  money  from  Mestemaker  for  some  time,  prose- 
cution for  fraud  being  threatened  against  him  ;  audit  was  the  custom  of 
the  bank  to  protest  such  notes  invariably,  unless  the  indorsers  had 
waived  demand  and  notice  in  writing. 

In  deciding  the  case,  the  first  inquiry  must  be,  what  is  legally  and 
properly  belore  us,  sitting  as  a  court  of  review  upon  errors  assigned  and 
alleged  to  have  occurred  at  the  trial,  in  applying  and  judging  the  testi- 
mony to  ascertain  the  facts? 

We  certainly  can  not  retry  the  cause,  with  a  view  to  determine  upon 
which  side  the  evidence  preponderated  in  relation  to  any  material  fact. 
That  was  for  the  lower  court  to  do.  **A  judgment  will  not  be  reversed 
because  the  verdict  is  contrary  to  the  evidence,  unless  it  is  manifestly  so.'^ 
Breese  v.  State,  12  Ohio  St  146, 156. 
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This  rule  of  law  should  be  borne  in  mind ;  for  it  is  too  common, 
when  a  reversal  of  a  judgment  is  sought  by  petition  in  error,  on  the 
alleged  ground  that  it  is  manifestly  contrary  to  the  evidence  (all  the  evi- 
dence being  contained  in  the  bill  of  exceptions),  to  argue  the  case  as  if 
it  were  being  tried  on  such  evidence  and  that  it  should  be  determined 
upon  the  mere  fair  preponderance  ot  the  testimony.  The  reviewing 
court  does  not  see  and  hear  the  witnesses ;  can  form  no  judgment  of  the 
credibility  due  to  their  testimony ;  has  not  upon  paper  the  surrounding 
circumstances,  obviously  taken  for  granted  by  the  witnesses,  and  part  of 
their  evidence,  and  in  the  light  of  and  by  which  it  is  to  be  construed  '.  for 
they  are  obvious,  and  the  words  fewer,  because  they  are  so,  and  plainly 
Understood,  which  no  amount  of  writing  could  accurately  convey  to  the 
reviewing  court. 

This  was  domestic  paper,  and  did  not  need  to  be  protested  for  non- 
payment by  a  notary ;  and  for  doing  so,  the  holder  could  not  recover  the 
expense  from  the  indorser.  Presentment  and  demand  and  notice  to  the 
indorser  thereof,  and  of  non-payment,  could  all  be  proved  by  parol. 
Such  protest  and  written  notice  are  proper,  however,  m  order  to  furnish, 
preserve,  and  perpetuate  more  certain  evidence  than  that  to  be  afforded 
by  the  memory  ot  witnesses.  So,  too.  it  is  not  essential  that  an  indorser 
should  waive  demand  upon  the  maker,  and  notice  of  non-payment,  in 
writing.  He  may  do  so  verbally.  Such  notice  to  him  is  no  term  of  his 
contract  of  indorsement ;  it  is  a  mere  obligation  cast  upon  the  holder  to 
use  due  diligence  to  collect  from  the  maker,  and  if  he  fails,  to  notify  the 
indorser,  that  he  may  secure  himself  from  the  maker,  because  of  his  lia- 
bility to  pay  the  note.  Further,  the  rule  of  law  is  founded  upon  the  ex- 
perience in  human  affairs  and  the  necessities  attaching  to  commercial 
transactions.  It  is  not  supposed  that  when  such  paper  falls  due,  the 
maker,  indorser,  and  holder  will  a!l  be  present  together,  but  that  they 
will  be  at  different  places — often  neither  the  maker  nor  indorser  know- 
ing who  holds  the  note  until  such  demand  and  notice  are  made  and  given  ; 
that,  if  not  payable  at  a  particular  place,  the  holder  will  demand  pay- 
ment at  the  maker's  place  of  business,  and  send  notice  to  the  indorser, 
through  the  post-office,  to  his  address. 

In  this  case,  after  the  maker,  Mestemaker,  went  to  the  bank  on  the 
day  the  note  fell  due,  within  the  last  business  hour  of  the  day,  and  re- 
mained there  until  near  the  close  of  that  hour,  telling  the  holder  he  had 
no  money  and  could  not  pay,  it  was  certainly  unnecessary  to  go  to  his 
place  of  business  and  demand  payment.  The  presentment  and  demand 
were  sufficient.  The  indorser  could  not  object  that  they  were  not.  But, 
prima  facte,  the  indorser  would  have  been  entitled  to  notice  all  the 
same.  Now,  if  he  went  with  the  maker,  and  knew  he  could  not  pay 
(though  such  mere  knowledge  would  not  be  a  waiver  of  notice),  heard 
the  whole  arrangement,  and  did  not  object,  surely  the  court  was  author- 
ized to  find  that  he  agreed  to  it,  and  waived  the  giving  to  him  of  a 
formal  notice  of  a  fact  which  he  well  knew — that  is,  that  the  holder  had 
made  a  sufficient  demand  of  payment  upon  the  maker.  The  court  was. 
also  authorized  to  find,  that,  had  French  objected,  due  demand  would 
have  been  made  and  notice  given  to  French  in  form.  Substantially,  the 
court  so  found,  and  we  cannot  say  that  such  finding  was  manifestly  con- 
trary to  the  evidence ;  even  if,  had  it  found  the  opposite,  we  could  not 
have  disturbed  the  finding.  We  are  satisfied  that  but  for  the  presence 
and  interference  of  French,  the  note  would  have  been  protested  and 
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notice  given  him  in  form ;  and  he,  and  not  the  other  party,  must  bear 
the  consequences  of  his  acts. 

The  plaintift's  own  testimony  makes  out  a  case  entitling  him  to 
recover,  and  he  is  corroborated  by  his  brother,  Ferdinand  J.  Heman, 
and  by  Mestemaker,  for  he  does  not  know  but  what  French  heard  every 
word  of  the  arrangement.  French,  on  the  contrary,  is  so  at  variance 
with  them  all,  that  the  court  may  well  have  thought,  that,  from  forget- 
fulness  or  bias,  his  testimony  was  not  entitled  to  much  credit.  Had  the 
court  wholly  rejected  the  plaintiflf's  testimony  and  credited  that  of 
Mestemaker  alone,  so  far  as  he  was  cognizant  of  French's  presence,  then 
the  judgment  might  well  have  been  for  French,  as  he  only  knows  cer- 
tainly that  he  was  advised  of  the  arrangement  after^  both  left  tl^e  bank, 
and  that  would  not  have  'concluded  his  rights.  But  the  court  could  not 
do  so  without  some  good  reason,  It  did  not,  and  we  cannot  find  that 
there  was  error  in  not  doing  so.  « 

The  legal  rights  and  liabilities  of  the  parties  were  fixed  when 
Mestemaker  and  French  left  the  bank.  What  the  bank  or  the  plaintiff 
may  have  done  afterward,  toward  compeling  Mestemaker  to  pay  the 
note,  may  have  been  done  merely  out  of  abundant  caution,  and  to  avoid, 
if  possible,  a  lawsuit  with  French ;  or  it  may  have  been  because  it  knew 
French  had  been  released  by  the  plaintiflf's  acts.  It  was  competent  as 
tending:  to  prove  the  admission  of  such  fact.  The  court  trying  the 
cause  was  the  judge  of  its  bearing  and  weight.  The  check  does  not 
purport  to  give  time.  It  was  due  with  the  note.  Mestemaker  simply 
promised  to  pay  on  the  Friday  of  that  week  ;  so  it  represented  mere 
indulgence  for  a  few  days  and  obviated  protest.  Upon  the  evidence, 
then,  we  are  not  warranted  in  setting  aside  the  judgment  rendered  by 
the  court  in  special  term. 

Judgment  affirmed. 


CONTRACTS— WAIVER— EVIDENCE.  «  c^  c. 

[General  Term,  April,  1873.] 

Bates,  Havens  &  Co.  v.  Louis  Benninger. 

!•  If,  Ijy  the  terms  of  a  contract,  hogs  are  to  be  delivered  to  the  buyer  at  a  partic- 
ular place,  aud  are  weighed  for  delivery  at  another,  in  the  absence  of  the  buyer, 
it  is  not  error  in  the  court  to  refuse  to  instruct  the  jury,  that  if  the  seller,  pre- 
vious to  the  day  of  delivery,  stated  to  the  purchaser  that  the  latter  was  the 
place  of  delivery,  and  the  purchaser  remained  silent,  he  thereby  waived  all 
objections  to  a  delivery  at  the  place  fixed  by  the  contract,  and  would  be  bound 
by  tender  at  the  latter.  Such  evidence  should  go  to  the  jury  for  the  purpose 
of  enabling  them  to  find  whether  there  had  been  such  waiver  or  not. 

2.  If  the  purchaser,  in  such  case,  knew  the  seller  was  mistaken  as  to  the  place  of 

delivery  fixed  by  the  contract,  and  kept  silent  with  the  intention  of  misleading 
the  seller  as  to  the  correct  place  of  delivery,  he  will  not  be  estopped  from  insist- 
ing? upon  such  term  of  the  contract  unless  the  jury  find  that  the  seller  was  mis- 
led thereby,  especially  if  he  claims  that  the  latter  was  the  place  of  delivery,  and 
it  is  not  found  but  that  he  would  have  tendered  at  such  latter  place,  even  if  the 
purchaser  had  advised  him  fully  of  his  claims  in  the  premises. 

3.  Ordinarily,  a  party  will  not  be  held  to  waive  a  material  term  of  a  contract  unless 

he  intends  and  consents  to  do  so.  And  every  party  to  a  contract  is  bound,  at 
his  peril,  to  know  and  perform  its  terms  if  he  would  enforce  it;  and  if  the 
other  party  do  not  act,  or  is  guilty  of  no  conduct  which  ou^ht  to  mislead  a 
reasonably  prudent  man,  he  will  not  render  himself  liable  by  failing  to  set  the 
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other  ri|!^ht,  when  he  ascertains  he  is  going  wrong ;  ^avided,  he  in  no  manner 
encourages  him  to  proceed  in  snch  erroneous  manner.  But  if  the  jury  obvi- 
ously fail  to  consider  the  evidence  under  a  proper  charge  given  by  the  court, 
their  verdict  will  be  set  aside. 

Stallo  &  Kittredge  for  plain tifts. 

Broadwell  &  Coles,  for  defendant. 

YAPI.E,  J. 

This  is  a  proceeding  in  error,  brought  to  r-'verse  a  judgment  ren- 
dered by  this  court  at  special  term,  upon  theverdict  of  a  jury  in  favor  of 
Benninger,  who  was  the  defendant. 

Bates,  Havens  &  Co.  sued  Benninger  to  recover  $477.45,  with  in- 
terest from  December  81, 1870,  for  the  alleged  breach  of  a  certain  con- 
tract. The  petition  states,  that,  in  October,  1870,  the  plaintiffs,  Bates, 
Havens  &  Co.,  made  a  contract  with  the  defendant,  Benninger,  by  which 
they  agreed  to  sell  and  deliver  to  him  on  December  31,  1870,  at  the 
Great  Western  stack-yards  in  the  city  of  Cincinnati,  one  hundred  head  of 
hogs,  to  average  a  certain  weight,  at  the  price  of  eight  dollars  per  hun- 
dred pounds;  that,  on  December  31,  1870,  at  the  place  of  delivery,  they 
were  ready  and  willing  to  deliver  such  hogs,  but  the  defendant  neg- 
lected and  refused  to  accept  or  pay  for  them ;  and  that  the  price  of  such 
hogs  had  fallen  to  $6.50  per  hundred  pounds. 

By  his  answer,  the  defendant  denied  all  the  allegations  of  the  peti- 
tion ;  but  it  is  conceded  that  if  the  plaintiffs  were  entitled  to  recover 
anything,  they  were  entitled  to  recover  the  amount  claimed. 

At  the  trial  Havens,  one  of  the  plaintiffs  (the  other  plaintiffs  not 
having  any  personal  knowledge  of  the  facts),  testified,  by  deposition,  to 
all  the  facts  alleged  iu  the  petition,  as  appears  from  the  bill  of  excep- 
tions, which  contains  all  the  evidence  adduced  at  the  trial.  The  defend- 
ant and  another  witness  testified  that  the  contract  fixed  the  place  of 
delivery  at  the  Brighton  stock-yards,  in  Cincinnati,  which  are  about  one 
mile  from  the  Great  Western  stock-yards.  They  testified  that  the  place 
of  delivery  was  the  chief  matter  of  difference  between  the  parties  in 
negotiating  the  contract ;  that  the  plaintiff  (Havens)  desired  to  deliver 
at  the  Great  Western  stock-yards,  to  which  the  defendant  objected,  and 
insisted  upon  delivery  at  the  Brighton  yards,  his  place  of  business,  and 
refused  to  contract  unless  delivery  should  be  made  there,  and  that  the 
plaintiff,  Havens,  finally  agreed  to  deliver  there,  and  the  contract  was 
consummated.  The  plaintiff,  Havens,  and  the  defendant  and  his  wit- 
nesses differed  in  their  testimony  as  to  several  other  terms  of  the  con- 
tract, which  is  unnecessary  to  consider.  Between  the  middle  and  last  of 
December,  1870,  hogs  had  fallen  to  |6.50  per  100  pounds,  and  the  plain- 
tiff, Havens,  and  the  defendants,  at  the  latter's  place  of  business,  tried  to 
agree  upon  the  amount  of  damages  the  defendant  should  pay,  and  thus 
obviate  the  tender  of  the  hogs.  In  this  conversation,  Havens  swore 
that  he  stated  over  the  terms  of  the  contract,  and  '*  thinks  "  he  named 
the  Great  Western  stock-yards  as  the  place  of  deliver^' ;  but  he  says  that 
the  defendant  '*  knew  very  well  where  the  place  of  delivery  was."  The 
defendant  did  not  contradict  or  expressly  admit  any  statement  Havens 
made  at  that  time.  The  defendant  and  another  witness,  who  was  present 
at  the  time,  did  not  remember,  as  they  swore,  that  the  "  Great  Western 
stock-yards*'  were  mentioned  by  Havens  in  that  conversation. 
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The  plaintiff,  on  December  81,  1870,  had  the  hogs  weighed  for  the 
defendant  at  the  Great  Western  stock-yards,  the  defendant  not  being 
there.  Defendant  had  instructed  the  weighmaster  at  Brighton  to  weigh 
the  hogs  if  plaintiff  should  bring  them  there  tor  delivery  to  him.  Plain- 
tiff, Havens,  saw  defendant  on  'Change  after  the  weighing  had  been 
completed  and  told  him  of  the  fact,  but  did  not  say  where  they  were 
weighed.  Defendant  replied  that  it  was  all  right,  and  at  once  went  to 
Brighton  to  receive  them,  expecting  that  the  hogs  were  there.  He 
learned  on  reaching  there,  from  the  weighmaster,  that  the  hogs  had  been 
weighed  at  the  Great  Western  yards.  Plaintiffs  notified  defendant,  in 
writing,  of  what  had  been  done,  the  notice  being  left  with  the  defend- 
ant's clerk  at  his  place  oi  business,  in  his  absence,  on  December  81, 
1870,  and  the  defendant  received  such  notice,  on  coming  to  his  office, 
January  1, 1871. 

It  is  obvious  the  main  fact  in  dispute  between  the  parties  was, 
whether  the  place  of  delivery  was  the  Great  Western  or  the  Brighton 
stock-yards,  the  plaintiffs  claiming  the  first  and  the  defendant  the  latter 
place ;  and  on  this  issue  the  preponderance  of  evidence  seems  to  us  to 
have  been  on  the  side  of  the  defendant. 

In  this  state  of  case  the  plaintiffs,  without  abandoning  their  claims 
as  to  the  terms  of  the  contract  fixing  the  place  of  delivery,  but  insisting 
upon  it,  asked  of  the  court  a  series  of  charges,  based  upon  the  testimony 
of  the  plaintiff.  Havens,  that  he  ^^  thought^'  he  had  mentioned  to  the 
defendant,  before  the  time  of  delivery,  at  the  defendant's  place  of  busi- 
ness at  the  Brighton  House,  when  they  were  trying  to  agree  upon  the 
amount  defendant  should  pay  and  rescind  the  contract,  the  Great  West- 
ern yards  as  the  place  of  delivery,  and  that  the  defendant  did  not  deny 
it,  but  remained  silent ;  also,  upon  the  fact  that  the  defendant  did  not 
inform  plaintiffs  that  he  objected  to  the  place  of  delivery;  after  he 
learned  that  the  hogs  had  been  weighed  there  for  him,  he  did  not  notify 
them  that  he  objected  to  the  place,  and  required  them  to  be  delivered  at 
the  Brighton  yards.  Plaintiffs'  counsel,  there  fore,  requested  the  court, 
in  writing,  to  charge  the  jury : 

1.  If  the  plaintifis  notified  the  defendant  that  they  hadweighed 
the  hogs,  and  were  ready  and  willing  to  deliver  them  to  him  at  the  Great 
Western  stock-yards,  and  the  defendant  made  no  objection  to  the  place 
of  delivery,  that  would  be  a  waiver  of  any  objection  to  the  place  of 
delivery. 

This  charge  the  court  refused  to  give,  and,  we  think,  properly.  It 
asked,  in  effect,  the  court  to  find  for  the  jury  that  the  defendant  assented 
to  such  delivery  at  a  place  other  than  that  required  by  the  terms  of  the 
contract,  from  mere  non  objection — silence.  The  court  would  only  have 
been  authorized  to  instruct  the  jury  that  they  were  to  consider  such 
failure  to  object,  and  the  silence  of  the  defendant,  as  evidence,  in  con- 
nection with  all  the  other  facts  and  circumstances  in  the  case,  ot  an 
assent  by  the  defendant  to  the  delivery  at  such  place,  as  a  compliance 
with  the  contract  by  the  plaintiffs.  It  does  not  follow  that,  if  plaintiffs 
had  weighed  these  hogs  across  the  river  in  Covington,  Kentucky,  and 
then  notified  the  defendant  of  such  fact,  and  he  simply  failed  to  object*  to 
what  had  been  done,  he  thereby,  in  law,  accepted  Covington  as  the  place 
of  delivery  in  performance  of  plaintiffs'  contract.  This  disposes,  also, 
of  the  third  charge  asked  (the  second  charge  having  been  given),  as  it  is 
substantially  the  same  as  the  first,  simply  adding  to  the  words,  **  made 
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no  objection,'*  etc.,  **and  gave  no  notice  to  the  plaintiff  that  he  claimed 
that  was  not  the  proper  place  of  delivery."  The  remaining  charges 
asked  were  as  follows : 

•'4.  If  the  defendant  was  notified  by  the  plaintiffs  of  their  readi- 
ness to  deliver  the  hogs,  and  knew  that  the  plaintiffs  claimed  and 
believed,  by  the  terms  ol  the  contract,  that  they  were  to  be  delivered  at 
the  Great  Western  stock-yards,  and  intentionaily  withheld  from  the  plain- 
tiffs the  fact  that  he  claimed  they  were  to  be  delivered  at  the  Brighton 
stock  yards,  he  cannot  now  be  permitted  to  set  up  such  a  claim  as  a  defense 
to  this  action. 

*'  5.  If  one  of  the  plaintiffs,  subsequently  to  entering  into  the  con- 
tract with  the  defendant,  met  the  defendant  on  or  about  December  16, 
1870,  and  in  negotiation  with  him  in  regard  to  the  performance  of  the 
contract,  undertook  to  and  did  state  to  the  defendant  the  terms  of  the 
contract  as  he  understood  them,  and  among  others,  that  the  place  of 
delivery  of  the  hogs  was  at  the  Great  Western  stock-yards;  and  the 
defendant,  fenowing  that  ike  plaintiff  so  understood  the  contract,  for  the 
purpose  of  preventing  them  from  making  a  tender  at  the  Brighton  stock- 
yards, where  he  claimed  the  delivery  was  to  be  made,  said  nothing  and 
took  no  objection  to  the  correctness  of  the  statement  of  the  terms  of  the  con- 
tract by  the  plaintiff,  in  that  case,  he,  the  defendant,  waived  any  claim 
that  the  hogs  should  be  delivered  at  the  Brighton  stock-yards  and  not  at 
the  Great  Western  stock-yards. 

Both  these  charges,  as  asked,  the  court  refused  to  give  to  the  jury. 
This  is  especially  insisted  upon  as  error,  because,  it  is  claimed,  that,  if 
proven,  they  each  amounted  to  an  estoppel  in  pais,  preventing  the  defend- 
ant from  availing  himself  of  the  term  of  the  contract  fixing  the  place  of 
delivery  at  the  Brighton  yards. 

Let  us  see.  Do  any  or  all  these  facts,  if  true,  prove,  that  if  the 
defendant  had  expressly  made  known  to  plaintiffs  all  the  terms  of  the 
contract  as  he  claimed  it  to  be,  had  insisted  upon  delivery  at  the  Brighton 
yards,  and  had  objected  to  a  delivery  at  any  other  place,  the  plaintiflfe 
would  have  brought  them  to  and  delivered  them  at  the  Brighton  yardsf 
Obviously  not,  and  non  constat,  if  defendant  had  said  and  claimed  all  he 
is  blamed  for  not  doing,  the  plaintiffs  might  have  insisted  that  he  was 
wrong  in  his  claim  as  to  such  term  in  the  contract,  that  the  place  was 
the  one  they  claimed,  and  that  they  would  still  have  weighed  and  ten- 
dered the  hogs  there,  relying  on  their  ability  to  prove  the  contract  as 
they  maintained  its  terms  were  The  pleadings  and  the  evidence  show 
ih^i  Xh^  place  of  delivery  YiSiS  made  the  real  battleground  between  the 
parties,  and  that  this  feature  of  the  case  developed  upon  a  change  of  base 
becoming  necessary  on  the  part  of  the  plaintiffs.  Though  plaintiffs 
might  have  done  just  as  they  did,  had  the  defendant  done  or  said  all 
that  it  is  claimed  he  ought,  it  is  yet  insisted  that  he  is  estopped  from 
objecting  to  the  unauthorized  place  of  delivery,  though  the  plaintiffs 
would  only  have  delivered  the  hogs  there  in  any  event.  Had  the  charge 
further  stated.  "  If  the  jury  are  satisfied  from  the  evidence,  that,  had  the 
detendant  made  known  his  claim  that  the  hogs  should  be  delivered  at 
the  ^Brighton  yards  under  the  contract,  the  plaintiff  could  and  would  have 
been  ready  and  willing  to  weigh  and  deliver  them  there,**  the  question 
of  estoppel  would  have  been  presented.  As  it  is,  tlie  charges  were  both 
properly  refused  as  asked. 
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The  court  then  charged  the  jury  (the  entire  charge  not  purporting 
to  be  set  out  in  the  bill  oi  exceptions),  that  the  defendant  had  the  right 
to  waive  delivery  at  the  Brighton  yards ;  that  after  the  contract  was 
made,  he  might  assent  to  a  change  of  the  place  of  delivery  to  the  Great 
Western  yards.  As  evidence  to  the  jury,  all  the  testimony  of  the  conduct 
of  the  defendant  could  be  considered  as  to  where  the  place  of  delivery 
was  originally  agreed  upon,  and  as  to  whether  it  had  been  changed  to  the 
Great  Western  yards,  or  whether  delivery  there  had  been  assented  to  by 
the  defendant  after  the  same  was  made.  No  part  of  the  court's  charge 
is  excepted  to  except  one.  The  court  charged  the  jury:  "If  you 
should  find  that  by  the  original  contract  the  delivery  was  to  take  place 
at  the  Brighton  stock-yards,  and  the  plaintiffs  notified  the  defendant  on 
December  81, 1870,  being  the  last  day  for  the  delivery,  that  they  Aadhad 
the  hogs  weighed  out  for  him  at  the  Great  Western  stock-yards,  tA^ 
defendanVs  silence  and  failure  to  object  lo  the  delivery  at  that  place  would 
not  be  a  waiver  of  the  provision  of  the  contract  that  the  hogs  should  be 
delivered  at  the  Brighton  yards.  The  plaintiff's  right  to  recover  de- 
pended upon  their  strict  compliance  with  the  terms  ot  the  contract  on 
their  part,  and  if  the  defendant  found  out  or  knew  they  were  mistaken 
as  to  the  place  of  delivery,  and  we're  acting  on  that  idea,  he  was  under  no 
obligation  to  correct  that  mistake,  and  when  its  effect  would  be  to  enable 
them  to  take  several  hundred  dollars  out  of  his  pocket,  because  the  price 
of  hogs  had  fallen,  he  could  hardly  be  expected  to  correct  it." 

This  charge  stated  to  the  jury  the  legal  rights  of  the  parties  if  the 
place  of  delivery  was  fixed  by  the  contract  at  the  Brighton  yards,  and 
had  not  been  changed  to  the  Great  Western  yards  until  after  the  plain- 
tiffs had  made  delivery  there.  It  holds  that  such  delivery  was,  in  itself, 
no  compliance  with  the  contract  on  the  part  of  the  plaintiffs ;  and  if  they 
advised  defendant  of  such  delivery  after  it  had  been  effected,  and  he 
simply  kept  silenr,  and  made  no  objection,  he  did  not  thereby  waive  his 
right  to  have  the  hogs  delivered  according  to  contract,  though  he  knew 
plaintiffs  were  acting  under  a  mistake  as  to  where  the  terms  of  their  con- 
tract required  them  to  deliver  the  hogs. 

We  do  not  think  the  court  erred  in  this.  Every  party  to  a  contract 
is  certainly  bound,  at  his  peril,  to  know  and  perform,  or  tender  perform- 
ance of  its  precedent  terms  if  he  intends  to  enforce  it ;  and  if  the  other 
party  does  not  act,  or  is  guilty  of  no  conduct,  which  ought  to  mislead  a 
reasonable  man,  he  will  not  render  himself  liable  by  failing  to  set  the 
other  right  where  he  ascertains  that  he  has  gone  wrong.  Ordinarily,  a 
party  will  not  waive  a  term  of  a  contract  unless  he  intends  and  consents 
to  do  so. 

The  motion  for  a  new  trial  was  also  based  on  the  claim  that  the  ver- 
dict was  contrary  to  the  law  and  evidence.  And  while,  then,  we  can 
find  no  error  on  the  part  of  the  court  in  refusing  the  charges  asked  by 
the  plaintiffs,  or  in  the  charges  it  gave  to  the  jury,  we  are  led  to  inquire 
whether  the  jury,  upon  the  evidence,  should  not  have  found  that  the 
defendant  agreed  to  change  the  place  of  delivery  from  the  Brighton  to 
the  Great  Western  stock-yards,  or  assented  to  the  delivery  of  the  hogs 
at  the  latter  yards,  when  informed  of  the  delivery,  as  they  well  might 
have  done  under  a  charge  given  by  the  court  and  not  complained  of  by 
the  plaintiff. 

Justice  should  be  so  administered  as  to  discourage  entirely  the 
breach  of  contracts  by  mere  subterfuges.     They  should  never  meet  with 
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success  in  a  court  of  law.  The  more  we  reflect  upon  the  evidence  in 
this  case,  the  stronger  becomes  our  conviction  that,  when  the  plaintiffs 
notified  the  defendant  that  they  had  weighed  the  hogs  for  him  and  that 
they  awaited  his  acceptance  (which  was  on  'Change  near  the  middle  of 
the  day),  he  knew  they  were  at  the  Great  Western  yards ;  that  his  then 
hastening  up  to  Brighton,  where  he  had  ordered  the  weighmaster  to 
weigh  them  if  they  came,  and  to  receive  them,  was  rather  to  hold  an 
advantage  he  thought  he  had,  than  an  eagerness  to  take  and  pay  for  the 
hogs  at  Brighton  at  a  loss  of  one  and  a  half  cents  per  pound,  gross 
weight ;  and  that  his  absence  from  his  place  of  business  until  the  next 
morning,  which  prevented  his  receiving  in  person  written  notice  of 
delivery  at  the  Great  Western  yards  (the  same  being  handed  by  one  of 
the  plaintiffs  to  his  clerk)  until  he  came  back  next  morning,  was  to 
prevent  the  plaintiffs  from  still  delivering  them  at  the  Brighton  yards 
on  that  day  when  they  should  learn  from  the  defendant  that  he  insisted 
upon  a  delivery  at  the  latter  place  as  the  place  required  by  the  contract, 
which  we  think  the  plaintiffs  could  and  would  have  done.  We  think 
that  the  jury,  upon  all  the  facts  and  circumstances  of  the  case  in  evi- 
dence before  them,  ought  to  have  found  that  the  place  of  delivery  was 
changed  or  waived  from  Brighton  to  the  Great  Western  yards,  or  that 
delivery  at  the  latter  place  was  assented  to  by  the  defendant  as  a  fulfill- 
ment of  the  contract.  This  a  plain  specific  charge  of  the  court  author- 
ized  them  to  do ;  and  we  feel  that  they  were  misled  by  the  series  of 
charges  asked  by  the  plaintiffs'  counsel,  that  the  law  required  them  so  to 
find,  which  charges  were  properly  refused,  because  they  would  have 
made  the  court  the  judge  of  both  law  and  fact,  and  have  left  nothing  for 
the  jury  to  determine  when,  as  we  have  seen,  it  was  possible  for  the  jury 
to  draw  one  of  two  opposite  conclusions  from  the  evidence,  and  which 
they  alone  had  the  right  to  draw.  As  the  law  could  not  conclusively 
presume  the  fact  to  be  so,  the  jury  must  have  forgotten  that  they  were 
authorized  to  find  it  so. 

We  again  advert  to  the  danger  of  properly  arriving  at  justice  by  the 
practice,  now  so  common,  of  asking  a  long  series  of  charges,  which,  if 
given,  would  be  a  mere  partial  and  one-sided  argument  by  the  court  to 
the  jury  of  the  case  of  the  party  requesting  them  to  be  given.  When 
refused,  as  they  nearly  always  must  be,  the  jury,  as  in  this  case,  may  fail 
to  weigh  the  evidence  by  the  proper  standard  given  by  the  court  in  its 
own  charge,  and  which  is  not  excepted  to,  and,  therefore,  likely  to  be 
overlooked  or  lightly  regarded  by  the  jury. 

Without  intending  to  refer  to  this  case,  we  may  say  that  it  seems  as 
if  this  objectionable  practice  has  arisen  from  two  purposes  on  the  part 
of  those  who  adopt  it :  first,  a  determination  to  lose  the  cause  before  the 
jury ;  and  next,  to  reverse  the  result.  The  first  always  succeeds,  the 
other  rarely. 

For  these  reasons,  but  for  no  errors  of  law  by  the  court  in  charging 
or  in  refusing  to  charge  the  jury,  we  think  the  verdict  and  judgment 
below  stiould  be  set  aside,  a  new  trial  granted,  and  the  cause  remanded, 
to  be  proceeded  in  according  to  law. 

Judge  O'Conner  dissented. 
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▲GGOUMT. 

Itemedj  In  a  suit  on  an  account  attached. 
Imperfect  In  Its  character,  la  to  demand  a 
bill  of  iMirtlcnlan.    Gitwon  t.  Farina  Co.  806 

ACKNOWLBDOMENT. 

Deeda  of  lands  mast  be  acknowledged  ac- 
cording to  law  of  Ohio.      Brannon  ▼.  Bran- 

188 


ACTION. 

All  facts  necessary  to  constitute  a  cause 
of  action  or  defense  should  be  pleaded.  Den- 
nlstoun   V.  Bank.  33 

If  there  Is  r  question,  as  to  the  liability 
of  a  garnishee,  the  plaintiff  must  bring  in- 
dependent action  against  garnishee.  Martin 
T.  Oayle.  54 

Statute  authorising  courts  to  correct 
errors,  mistakes,  or  defects,  in  any  deed 
to  convey  or  incumber  the  estate  of  a  mar- 
ried woman,  is  constitutional.  Purcell  ▼. 
Goahom.  56 

An  act  done  maliciously  or  fraudulently 
will  not  furnish  a  ground  of  action,  if  It  be 
net  In  it5ielf  unlawful.    Smith  ▼.  Bowler,  95 

Remedy  for  the  collection  of  a  debt  may 
be  lost  or  suspended.  lb. 

To  recover  money  agreed  to  be  paid  for 
railroad  stock,  a  readiness  and  wilUngnesa 
to  Issue  and  dellyer  the  certificates  of  stock 
Is  necessary.     James  T.  Railway  Co.         161 

A  plaintiff  in  attachment  is  not  liable  for 
extraordinary  expenses  in  the  care  of  prop- 
arty.     Mathers  t.  Ramsey.  205 

Jurisdiction  attaches  upon  filing  a  i>etltion 
and  issuing  of  summons.  Spinning  y.  In- 
surance A  Trust  Co.  206 

Suit  is  never  permitted  against  a  receiver 
where  Ju(lgment  would  affect  the  custody  of 
the  property  sequestrated.  lb. 

Section  78  of  the  code  refers  solely  to 
questions  of  title  In  the  specific  property  In 
controversy.  lb. 

Injunctk>n  will  lie  against  the  son  of  a 
testator,  who  Is  collecting  the  rents  of  the 
estate,  pending  the  question  of  the  probate 
of  the  testator's  will,  and  when  waste  Is  be- 
ing committed.     Piatt  T.  Piatt  2i>0 

A  petition  to  enforce  forfeiture  of  lease 
and  to  recover  rent,  Is  bad  for  misjoinder. 
Owens  V.  Hickman.  289 

No  private  action  can  be  maintained 
against  a  county  treasurer  In  his  official 
capacity,  who  refuses  to  pay  an  order, 
legally  drawn  by  the  county  auditor,  upon 
the  fuudH  ot  the  treasury.     Bates  v.  Fries. 

313 

Mandamus  is  the  proper  remedy.  Ih. 

A  traveler  suffering  injury  in  his  business, 
does  not  sustain  such  specIAl  damage  against 
the  party  charged  with  the  duty  of  keeping 
way  in  repair,  when.    Farrelly  v.  Cincinnati. 

816 

Case  of  an  omnibus  line  which  has  lost 
custom  by  being  unable  to  pursue  customary 
route,   from   foundrous   condition   of  street. 

lb. 

Only  redress  In  such  case  Is  by  public 
prosecution.  lb. 


Co-tenant  in  possession  by  right  of  owner- 
ship, and  under  a  lease  for  years  from  the 
other,  cannot  maintain  a  suit  for  partition 
.   during  lease.     Shilllto  v.   Pullan.  859 

In  an  action  to  recover  possession  of  land, 
after  forfeiture  of  a  lease,  the  mere  fact 
of  another  action  pending,  between  the  same 

Sarties,  for  the  same  premises.  Is  not  a  good 
efense,  unless  it  appear  that  the  cause  of 
action   is   the   same.      Sweeney    v.    Garrett. 

867 

ADMINISTRATIONS. 

Foreclosure  and  sale  of  mortgaged  prem- 
ises may  be  maintained  against  the  adminis- 
trator and  heirs  of  a  deceased  mortgagor 
prior  to  the  expiration  of  the  eighteen 
months  Allowed  by  law  for  administration. 
Hathaway  y.  liSwla.  160 

In  action  to  obtain  the  opinion  of  the 
court  aa  to  the  powers  of  executors  under 
a  trust,  the  costs  are  a  proper  charge  upon 
the  estate.    Neff  v.  Neff.  287 

AFFIDAVIT. 

The  defendant  In  attachment  may  deny 
by  affidavit  the  specific  acts  charged  by  the 
plaintiff,  as  they  apply  solely  to  the  remedy. 
Alexander  v.  Bigpwn.  241 

A  certificate  "subscribed  and  sworn  to  be- 
fore mte"  Is  sufficient  In  form  for  a  jurat. 
Sargent  v.  Townsend.  290 

Right  to  amend  or  file  new  affidavits  In 
legal  proceedings  will  depend  on  whether 
change  of  priorities  may  result.  Patterson 
y.  Gulnare.  810 

AMENDMENT. 

No  amendment  permitted  which  will  en- 
able one  creditor  to  gain  advantage  over 
another.    Patterson  v.  Gulnare,  810 

AMERCEMENT. 

No  officer  of  court  can  be  considered  In  de- 
fault until  he  has  technically  refused  to  per- 
form his  duties.    Moore  v.  Moore.  800 

Party  may  demand  payment  of  moneys  be- 
fore the  officer  can  be  amerced.  An  action 
may  be  brought  before  an  actual  demand  la 
made,  and  Interi^st  will  be  allowed  from  the 
commencement  of  the  action.  lb. 

When  It  Is  obligatory  upon  the  fiduciary 
to  seek  the  party  entitled  to  receive  the 
fund,  and  thus  relieve  himself  of  the  trust 

lb. 
ASSIGNMENT. 

Assignee,  for  the  benefit  of  creditors,  not 
permitted  to  renounce  or  repudiate  the  re- 
sponsibilities of  his  office.  McGregor  y. 
Bills.  175 

Equitable  assignment,  by  a  canal  company, 
to  secure  improvement  and  repair  of  the 
canal,  will  be  protected,  as  against  judg- 
ment creditors.     Sedam  v.  Canal  Co.       190 

A  party,  having  the  ability  to  perform,, 
who  assigns  his  interest  in  the  contract,  la 
bound  to  do  so.     James  y.  Railway  Co.    161 
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ATTACHMENT. 


A  corporation  to  be  served  as  garnishee 
must  be  witbin  tbe  county  In  wbich  the 
order  of  attachment  Is  executed.  Conahan 
y.  Cullin.  1 

An  undertaking  in  attachment  is  not  the 
proper  subject  of  an  action  in  another 
court.     King  v.  Snow.  46 

To  authorize  an  order  upon  the  garnishee, 
it  must  appear  that  he  owes  money  to  or  has 
property  of  the  defendant.     Martin  v.  Gayle. 

54 

An  order  will  not  be  made  requiring  a 
garnishee  to  pay  the  current  weekly  wages 
not  due  at  the  time  of  process.  lb. 

The  order  of  attachment  Is  only  to  be  al- 
lowed when  suit  is  commenced,  or  at  any 
time  before  Judgment  is  entered.  Egan  t. 
Lumsden.  lOH 

The  party  who  pursues  an  extraordinary 
remedy,  must  make  out  a  clear  case  to  au- 
thorize judicial   interference.  lb. 

If  the  affidavit  in  attachment  sets  forth 
no  legal  ground,  the  court  will  upon  in- 
specting    the  affidavit,     dismiss  the    order. 

lb. 

Where  defendant  is  a  nonresident,  the 
order  of  attachment,  when  executed  by 
seizure  of  property,  alone  gives  Jurisdiction. 

lb. 

If  an  attachment  is  discharged,  the  bond 
Is  of  no  further  force.  lb. 

Entry  of  appearance  by  defendant  is 
simply  an  adraission  of  service  in  the  action. 

lb. 

The  nature,  validity,  or  Justice  of  the 
cause  of  action  are  not  matters  of  inquiry 
to  entitle  a  plaintiff  to  an  order  of  attach- 
ment.    Alexander  v.  Brown.  241 

The  undertaking  is  the  defendant's  in- 
demnity, lb. 

A  surety  may  sustain  an  attachment 
against  the  principal  debtor  for  a  debt  past 
due.     Brannln  v.  Smith.  267 

When  the  debt  is  not  due,  the  surety  is  re- 
stricted to  the  grounds  for  attachment  In 
code.  Sec.  230.  lb. 

ATTORNEYS  AT   LAW. 

Section   6  of  the  act     regulating  the  ad 
mission  and  practice  of  attorneys,  is  penal, 
and  to  be  strictly  construed.     Longworth  v. 
Hahdy.  47 

The  relation  of  attorney  and  client  muRt 
subsist  between  the  party  making  the  motion 
to  amerce  and  the  party  sought  to  be  charg- 
ed by  it.  lb. 

No  application  when  the  attorney  has  a 
hOfiQ  fide  claim  upon  the  fund  collected,  or 
acts  in  good  faith  in  refusing  to  pay  It 
over.  lb. 

That  the  client  refuses  to  give  a  receipt 
in  settlement  is  no  defense.  lb. 

An   attorney    has    a    lien    on    his    client's 

fApers  and  documents  in  possession,  and  a 
len.  upon  Judgments,  when.  lb. 

Equity,  distributing  a  fund  in  its  pos- 
session, will  protect  the  claims  of  solicitors 
upon  it.  lb. 

The  court  will  not,  on  a  motion  to  amerce. 
Inquire  Into  the  reasonableness  of  the  fee 
deducted.  lb. 

Before  a  Jury  is  sworn,  either  party  ha<3 
an  opportunity  and  privilege  of  advising 
himself  as  to  the  qualification  of  each  Juror. 
Hull  V.  Albro.  91 

AWARDS. 

An  award  at  common  law  will  be  enforced, 
otherwise  if  the  agreement  be  illegal  and 
void.      Jenifer    v.    Hamilton    Co.     (Comrs.). 

116 


County  commissioners  cannot  impose  an 
obligation  on  the  county  to  disburse  a  partic- 
ular fund,  in  a  manner  or  to  a  purpose  pro- 
hibited by  statute.  ibu 

Court  cannot  enforce  an  award  when  tbe 
submission  was  unauthorized  and  illegal.     IK 

BAILMENT. 

A  warehouseman  is  not  liable,  if,  without 
his  fault,  property  is  injured  by  rats.  Taylor 
V.  Secrist.  183 

A  party  is  liable  for  the  proceeds  of  a 
bill  of  exchange,  when,  after  payment,  the 
proceeds,  hy  his  direction,  are  placed  In 
bank  to  his  own  credit,  and  the  bank  fails 
within  a  week  thereafter.     Young  v.  Noble. 

297 

BANKS  AND  BANKERS. 

When  a  note  is  deposited  for  collection, 
the  banker  must  use  the  ordinary  le^l 
means  to  effect  that  object.     Huff  v.  Hatch. 

39 

The  ten  per  cent,  interest  law  of  March, 
1850,  did  not  enlarge  the  powers  of  banks. 
Tuffli  V.  Insurance  ft  Trust  Co.  75 

BASTARDS. 

A  bastard  can  inherit  through  the  mother 
only  as  heir  at  law.    Gibson  v.  Monlton.  97 

A  devise  to  B  for  life,  with  remainder  to 
her  issue,  passes  no  estate  to  the  illegiti- 
mate issue  of  B.  lb. 

BILLS  AND  NOTES. 

The  liabiliiieQ  of  the  indorser  are  fixed  by 
the  law  of  the  place  where  a  bill  indorsed : 
no  recovery  can  be  had  against  the  indorser 
in  this  case,  without  proof  that  such  pre- 
liminary conditions  have  been  complied 
with.     Conahan  v.  Smith.  6 

If  a  wrong  date  l>e  inserted  by  mistake 
in  a  promissory  note,  the  note  will  not  be 
vitiated  by  the  holder  correcting  the  date. 
Jessup  V.  Dennison.  93 

When  the  holder  of  a  note  gives  time  to 
tbe  maker,  and  an  indorser  afterward  prom- 
ises to  pay  the  note,  knowledge  of  the  facts 
will  be  presumed  on  the  part  of  the  indorser. 
Raught  V.  Black.  293 

Reasonable  time  given  to  the  maker,  dur- 
ing the  progress  of  a  suit  on  the  note,  will 
not  discharge  the  indorser.  lb. 

Where  promissory  notes  were  given  in 
part  payment  of  real  estate  conveyed  by  a 
deed,  with  covenants  of  warranty  and  free- 
dom from  incumbrance,  and  the  land  was 
already  mortgaged,  an  indorsee  before  ma- 
tturlty  and  for  value,  but  with  full  notice, 
may  recover  from  the  maker,  although  after 
indorsement,  an  eviction  occurs  by  sale  of 
the  land,  on  foreclosure  of  this  prior  mort- 
gage.    Stites  V    Hobbs.  349 

At  the  time  the  notes  were  transferred, 
there     wns     no     existing    equity    or    set-off. 

BONDS.  '**' 

An  undertaking  to  perform  the  Judgment 
of  the  court  has  reference  to  the  final  order 
and  direction  of  the  court  in  that  case,  and 
does  not  necessarily  intend  payment  or  de- 
"livery  directly  to  the  plaintiff.  King  v. 
Snow.  46 

CHARGE  OF  COURT. 

A  general  exception  to  the  cliarge  of  tbe 
court  will  not  be  considered  on  error. 
Butchers'  Melt   Assn.   v.   Bank.  29 

A  charge,  predicated  on  an  imperfect 
statement  of  the  facts  and  circamstances, 
and  which  excludes  from  the  Jury  matters 
in  evidence  proper  to  be  considered,  should 
be  refused.     Jenkins    v.  Railway  Co.  81 
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CHATTEL  MOBTOAQB. 

Where  a  mortgaffor  is  in  possession  and 
allowed  to  sell  from  the  stock  of  goods 
covered,  it  is  void  as  to  creditors.  Morris 
V.  Devon.  134 

The  attendance  of  the  mortgagee,  and  his 
permission  for  the  mortgagor  to  sell  the  en- 
tire stock  to  a  third  party,  Is  not  taking  pos- 
session by  the  mortgagee.  lb. 

CHURCH  PROPERTY. 

What  exempt  from  taxation.  Matlack  v. 
Jones.  3 

CODE  OP  CIVIL  PROCEDURE. 

Section  78  refers  solely  to  questions  of 
title  in  the  specific  property  in  controversy. 
Spinning  v.    Insurance  &  Trust   Co.  206 

COMMON  CARRIER. 

When  goods  have  reached  their  destina- 
tion, and  are  stored  for  protection,  the 
liability  of  warehousemen  only  exists. 
Hlrsh  V.  Steamboat.  89 

Contracts  for  transportation  over  a  route 
composed  of  several  railroads,  for  which  the 
shipper  pays  an  entire  sum  and  receives  a 
through  ticket  or  receipt,  are  entire.  Check 
V.  Railway  Co.  146 

Appointment  of  a  common  agent  to  re- 
ceive the  entire  consideration  and  Issue 
through  tickets  and  checks,   effect.  lb. 

Failure  of  agent  at  the  starting  point  to 
disclose  his  principals,  liable.  lb. 

The  delivery  of  a  check  to  a  passenger, 
effect.  lb. 

Where  a  railroad  company  makes  a  con- 
tract to  carry  certain  freight  over  their 
road  and  to  a  point  beyond,  the  contract  Is 
an  entirety.     Fatman  v.  Rallwav  Co.         152 

The  clause,  "If  receipted  for  In  good 
order,"  etc.,  does  not  absolutely  release 
carrier  from  responsibility  in  case  of  loss 
of  goods.  It). 

L.1W  raises  presumption  of  negligence 
against  the  carrier  in  case  of  loss.  lb. 

Carrier  cannot  be  compelled  to  part  with 
the  property,  during  transit,  unless  he  Is 
tendered  his  entire  freight.  Whitney  v. 
Rogers.  258 

CONSIGNOR  AND  CONSIGNEE. 

If  the  consignee,  without  instruction,  re- 
ablps  and  sells  goods  in  another  market,  he 
must  account  for  the  market  value  at  the 
place  to  which  originally  consigned.  Grleff 
T.  Cowguill.  37 

CONSTITUTIONAL  LAW. 

Act  authorizing  courts  to  correct,  amend, 
and  relieve  against  any  errors,  mistakes,  or 
defects  theretofore  or  thereafter  occurring 
in  the  deed  of  a  married  woman,  constitu- 
tional.    Purcell  V.  Goshorn.  56 

The  statute  authorizing  a  second  trial  In 
certain  cases,  does  not  apply  to  the  superior 
court  of  Cincinnati.     Matthews  v.  Caldwell. 

171 

The  object  of  our  statute  providing  for  an 
election  by  the  widdw,  was  not  to  create  a 
case  of  election,  but  to  regulate  and  limit 
one  before  well  known  and  existing,  and  was 
not  intended  to  Interfere  with  any  con- 
sequence resulting  from  it.     Maskell  v.  Good- 

*"mu  ^.  173 

The  proceedings  against  a  defaulting 
connty  treasurer  and  the  sureties  on  his 
offlclal  bond,  authorized  by  section  25  of  the 
act  "prescribing  the  duties  of  county  treas- 
urers," are  not  intended  to  take  the  place  of 
the  previously  existing  remedies,  but  to 
furnish  a  new  and  additional  remedy.  Bates 
T.  Fries.  3J3 


CONTEMPT. 

Interference  with  a  receiver  subjects  the 
offender  to  attachment  and  punishment  for 
contempt.  Spinning  v.  Insurance  &  Trust 
Co.  206 

CONTRACT. 

When  a  contract  is  rescinded  by  act  of 
one  of  the  parties  or  by  decree  of  court,  the 
other  party  must  be  remitted  to  the  same 
condition  In  which  he  was  at  the  time  the 
contract   was  made.     Williamson    v.    Moore 

19 

A    contract   for    the   deposit   of    township 
funds    with    bankers    Is    void.        Pollock    v 
Hatch.  211 

If  the  article  which  a  party  agrees  to  sup- 
ply has  a  certain  and  known  character,  he 
has  no  right  to  change  or  alter  Its 
character.     James  v.   Railway  Co.  161 

To  set  aside  an  executed  agreement,  a 
case  of  actual  fraud  must  be  shown.  Nugent 
V.   Railway  Co.  igj 

A  contract  that  an  adjacent  owner  should 
discontinue  an  action,  commenced  for  the 
abatement  of  a  nuisance,  and  bring  no  other 
for  five  yeai-s ;  when  the  other  party  should 
discontinue  the  business  of  a  chemical 
laboratory  on  his  premises,  or  pay  |3.000 
liquidated  damages,  Is  valid  and  not  a  re- 
straint of  trade.    Grasselll  v.  Lowden.      m 

CORPORATION. 

Nonresident       corporations       cannot       be 
reached  as  garnishees  by  process  served  ud 
on  an   agent  doing  business  In   the   countv 
where  the  attachment  Is  Issued.     Carnahan 
T.  cnlUn.  I 

Powers  conferred  on  corporations  are  gen- 
eral and  special.     James  v.  Railway  Co    ifii 

A  corporation  will  be  affected  by  the 
fraudulent  conduct  and  representations  of 
Its  agents.     Nugent  v.  Railway  Co.  183 

A  stockholder's  contract  Is  to  pay  the  en 
tire  sum  for  each  share  he  subscribes.     Wood" 
V.   Pearce.  252 

Creditors  of  the  company  may  compel 
stotkholders  to  pay  up  In  full,  should  the 
company  funds  require  It.  j^ 

COVENANTS. 

The  covenant  against  Incumbrances  Is  a 
real  covenant,  running  with  the  land,  and 
not  broken  until  eviction.     Stites  v.  Hobbs. 

349 

DAMAGES. 

Special  Injury  must  be  alleged  and  shown 
In  an  action  far  damage.  In  consequence  of 
a  wrongful  and  malicious  levy  upon  prop- 
erty.    Springer  v.  Wise.  239 

To  recover  damages,  caused  by  a  public 
nuisance,  the  petition  must  contain  a  state- 
ment of  special  damages.  Farrelly  v.  Cin- 
cinnati. 316 

DEDICATION. 

The  owner  of  land  who  permits  the  con- 
struction and  use  of  a  canal  through  his 
lands  Is  estopped  from  enforcing  his  claim 
to  the  possession  of  the  land.  Plerson  v. 
Canal  Co.  62 

The  question  as  to  the  period  of  occupa- 
tion Is  not  Important,  If  the  owner's  in- 
tention clearly   appears   as   consenting.     lb. 

DEED. 

Error  or  mistake  In  the  deed  of  a  married 
woman  will  be  amended.  Purcell  t.  Goshorn. 

56 
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BECD— Continued. 

The  omtMlon  of  tbe  name  of  the  wife,  as 
one  of  the  grantors.  In  the  body  of  a  deed, 
will  be  corrected.  Ih. 

The  deposit  of  title  deeds  creates  no  Hen 
npon  the  estate.     Probasco  t.  Johnson.     60 

A  deed  or  mortgage  is  not  properly  ad- 
mitted to  record,  onless  properly  executed 
and  acknowledged  or  proven.  Brannon  ▼. 
Brannon.  188 

The  grantor  of  a  deed  cannot,  by  sub- 
sequent parol  statements,  affect  the  title 
thereby  conveyed.  Ik 

A  deed  of  trust  conveying  property, 
owned  by  the  grantor,  but  occupied  by  his 
daughter  and  her  husband,  properly  exe- 
cuted, and  recorded  in  the  lifetime  of  the 
grantor,   was     handed  by     his  son  to     the 

Jrautee,  who  thereupon  called  on  the 
aughter,  and  in  the  presence  of  her  hus- 
band (defendant),  who  made  no  objection, 
effected  an  arrangement  by  which  she,  being 
the  cetitMi  que  tru9t,  receipted  to  him  for  the 
rent,  as  if  collected  and  paid  over  to  her. 
Facts  showing  sufficient  evidence  of  de- 
livery of  trust  deed.  lb. 

A  deed  to  H,  his  heirs  and  assigns  forever, 
in  trust  to  collect  rents,  keep  down  taxes, 
and  pay  the  net  income,  etc,  and  then  to 
convey  to  cestui  que  truat,  in  fee  simple, 
with  a  power  of  sale,  and  to  appoint  a  suc- 
cessor in  the  trust,  vests  the  fee  simple  in 
H.  lb. 

Reducing  the  estate  of  the  trustee  only  to 
a  base  or  qusHfled  fee.  lb. 

The  rule  in  Shelley's  case  does  not  apply, 
where  a  legal  estate  In  remainder  is  limited 
upon  an  equitable  life  estate.  lb. 

The  word  "heirs"  is  essential,  that  the 
rule  in  Shelley's  case  may  apply  to  a  deed. 

lb. 

Fraudulent  representations,  prior  to  the 
execution  of  a  deed,  affecting  the  considera- 
tion, motive,  or  Inducements  leading  there- 
to, %H  a  defense  under  the  code.  Williams 
V.  Mean.  86i) 

DESCENT    AND   DISTRIBUTION. 

A  widow,  refusing  or  neglecting  to  take 
under  her  husband's  will,  la  entitled  to  the 
same  proportion  of  his  personal  estate  as  if 
he  had  died  intestate.  Hartshorns  v. 
Boss.  10,  272 

When  the  husband  dies  without  Issue  the 
wife  takes  all  the  personal  estate,  subject 
to  distribution,  as  next  of  kin.  lb. 

EQUITY  OF  REDEMPTION. 

A  mortgagee  not  a  party  to  foreclosure 
and  sale,  may  be  compelled  to  exercise  his 
equity  of  redemption  within  a  reasonable 
time,  or  be  foreclosed.      Hess  v.   Feldkamp. 

204 

The  time  of  redemption,  npon  a  decree 
of  foreclosure,  is  solely  within  the  discretion 
of  the  court.     West  v.   Morris.  254 

ERROR. 

A  general  exception  to  charge  will  not  be 
considered  on  error.  Butchers*  Melt.  Assn. 
V.    Bank.  20 

It  Is  not  error  for  the  court  to  make  a 
remittitur,  and  render  Judgment  for  the 
balance.     Durrell  v.  Boyd.  284 

The  court  in  general  term  will  confine 
their  review  solely  to  the  errors  apparent 
In  the  record.     Sweeney  v.  Garrett.         867 

EVIDENCE. 

Where  the  terms  of  a  policy  of  Insurance 
are  clear,  they  cannot  be  varied  by  proof 
or  explained  by  averment  In  pleading. 
Graham  v.  Insurance  Co.  157 


When  a  foreign  law  Is  in  dispute,  whettaar 
there  be  such  a  law  Is  a  matter  of  fact  for 
averment  and  proof.    James  v.  Railway  Oo. 

1«1 

An  established  usage  of  any  particular 
trade  or  place  may  be  proved  to  explain  a 
contract      Fatman   v.  Tnompson. 


EXCEPTION. 

Exceptions  to    evidence  must    show     the 

Cirticular   ground   of   objection.      Butcheza* 
elting  Assn.  v.  liank.  29 

Bills     of    exception     may     be     amended. 
Hazlewood  v,  Parker. 


EXECUTION. 

The  sheriflTs  return  that  he  could  find 
no  property  of  the  principal,  and  had  levied 
on  property  of  the  surety,  is  conclusive,  and 
cannot  be  impeached  collaterally.  Maeller 
T.  Bates.  196 

Under  the  circumstances  the  levy  on  prop- 
erty of  the  surety  was  good.  lb. 

FRAUD. 

A  party  has  no  right,  in  his  dealing  with 
another,  to  state  that  to  be  true  which  be 
does  not  know  to  be  true ;  If  such  statement 
be  made,  to  obtain  a  benefit  at  the  expense 
and  to  the  preiudlce  of  the  other  party.  It 
operates  as  a  fraud.    Nugent  v.  Railway  Co. 

185 

Exaggerated  statements  find  no  excose 
when  the  facts  are  or  should  be  within  the 
means  of  knowledge.  It. 

FRAUDS,    STATUTE    OF. 

The  promise  of  an  individual  member  of 
a  4rm,  to  give  his  personal  guaranty  for 
the  faithful  performance  of  a  contract  by  his 
firm,  comes  within  the  statute  and  should 
be  in  writing.     Smith  v.  Bowler.  95 

HUSBAND  AND  WIFE. 

The  husband  must  reduce  the  wife's 
choces  in  action  Into  possession  during  her 
lifetime,  or  they  will  go  to  her  personal  rep- 
resentatives.    Buckingham  v.   (>.rter.         26 

Neither  the  receipt  of  interest  or  of  a  part 
of  the  principal  by  the  husband,  during  cov- 
erture, nor  the  recovery  of  a  Judgment,  on  a 
note  belonging  to  the  wife,  in  a  suit  by 
husband  and  wife,   amount  to  a  reduction. 

Ih. 

A  wife  sustains  the  relation  of  quasi  cred- 
itor, as  well  OS  that  of  next  of  kin.  In  the 
distribution  of  her  husband's  personal  es- 
tate.    McCannon  v.  Summons.  364 

A  husband  cannot  leave  his  property  to 
others,  by  will,  unless  Ills  estate  is  charged 
with  an  honorable  maintenance  for  his  wife. 

lb. 
INJUNCTION. 

An  Injunction  operates  in  peraonam  only; 
it  does  not  work  a  change  of  possession  or 
entitle  a  party  to  claim  It  Spinning  v.  In- 
surance '&  Trust  Co.  206 

It  Is  not  necessary  to  decide  the  merits 
on  granting  an  injunction ;  an  Injunction 
will  be  Issued,  to  secure  the  plaintiff  from 
damage,  pending  the  determination  thereof. 
Piatt  V.  Piatt.  250 

INSURANCE. 

,  A  clause  In  a  policy  authorising  the  In- 
surer to  determine  the  Insurance  by  giving 
notice,  etc..  furnishes  no  defense  to  a  surety 
on  a  premium  note,  where  the  Insurance  is 
so  determined  before  loss.  Irwin  v.  Insnr- 
ance  Ca  48 

Life  Insurance  Is  not  a  contract  of  Uft> 
demnlty  like  fire  insurance;  failure  to  pay 
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a  premlnm  terminates  tbe  riak.     Robert  t. 
Insnrance  Co.  06 

The  condition  that  all  claims  are  barred, 
anless  prosecuted  within  one  year  from  date 
of  loss,  is  not  Toid.  Fellowes  y.  Insurance 
CO.  79 

The  condition  requiring  notice,  and  in- 
dorsement on  the  policy,  of  prior  insur- 
ance, imposes  the  duty  on  the  assured, 
which  cannot  be  cast  on  the  insurer,  except 
by  clear  proof  of  an  express  asreement  be- 
tween the  parties,  or  of  a  general  usage  to 
that  effect  among  underwriters;  without 
such  proof  the  court  will  not  reform  the 
policy.  lb. 

The  assured  must  haye  an  Interest  in  the 
property  at  the  time  of  insurance  and  time 
of  loss.     Graham   y.  Insurance  Co.  157 

It  is  only  where  the  terms  of  a  policy  are 
not  clear,  that  extrinsic  eyidence  may  be 
recelyed  to  explain  the  policy.  lb. 

Upon  a  showing  of  fraud  or  mistake,  the 
insured  will  be  entitled  to  haye  the  agree- 
ment reformed  and  properly  enforced.       lb. 

INTEREST. 

Trust  certificates  of  a  banking  company, 
bearing  three  per  cent  interest,  when  dis- 
honored bear  six  per  cent.  Tuffli  y.  Insur- 
ance ft  Trust  Co.  75 

Interest,  when  due,  becomes  principal, 
and  draws  interest  at  the  legal  rate.  Dun- 
lap  y.  Wiseman.  244 

ISSUE. 

A  bastard  child  can  inherit  through  the 
mother,  only  as  heir  at  law.  Gibson  y. 
Moulton.  97 

A  deyise  to  B,  with  remainder  to  her 
issue,  passes  no  estate  to  the  illegitimate 
issue  of  B.  lb. 

JUDGMENTS. 

In  a  suit  upon  a  foreign  judgment,  the 
record  is  matter  of  eyidence,  and  should 
not  be  attached  to  the  petition.  Judds  y. 
Dean.  129 

Subject  to  Judgment.  Hasard  Powder 
Co.  y.   Loomis.  833 

JUDICIAL  SALE. 

If  the  terms  of  sale  are  not  complied  with 
It  Is  the  duty  of  the  sheriff  to  Ignore  the 
bid  and  Immediately  reoffer  the  property  for 
sale.     Thompson  y.  McManama.  181 

If  the  purchaser  is  allowed  time  to  com- 

5ly  with  the  terms  of  sale,  and  It  Is  agreed 
y  the  parties  that.  In  case  of  his  failure, 
the  next  highest  bidder  may  take  the  prop- 
erty, the  sheriff  can  neither  disregard  the 
sale  nor  return  the  next  highest  bidder  as 
purchaser.  lb. 

A  purchaser  may  assign  his  bid,  but  a  sale 
con  be  made  only  to  the  highest  and  best 
bidder.  lb. 

When  the  sheriff  is  not  entitled  to  pound- 
age.    Farrin  y.  Creager.  286 

Publication  of  sale  cannot  be  legally  made 
until  after  a  copy  of  Inquisition  Is  filed  In 
the   clerk's  office.     Merrltt  y.   Borden.     808 

Such  a  defect  after  confirmation  of  sale, 
would  not  Impair  the  purchaser's  title.     lb. 

When  the  officer  may  refuse  to  return  a 
sale,  and  offer  the  property  again  for  sale. 

lb. 
JURISDICTION. 

Eyery  court  should  exercise  such  a  power 
oyer  its  process  as  to  preyent  its  being 
used  for  Durposes  of  wrong  and  Injustice. 
Eyerts,  Ex  parte.  21 


Where  a  party  has  been  improperly  de- 
tained within  the  Jurisdiction  of  the  court, 
for  the  purpose  of  haying  process  of  sum- 
mons seryed  upon  him,  although  the  court 
by  seryice  of  such  process  acquires  Juris- 
Actlon,  yet  it  will  not  In  eyery  case  con- 
tinue to  exercise  it  lb. 

Consent  neyer  confers  Jurisdiction,  though 
it  may  take  it  away.  The  appearance  of 
the  defendant  in  attachment  Is  slmpiy  an 
admission  of  senrlce  In  'he  acfiin.  Kiinn  y. 
Lumsden.  103 

If  no  lurisdlctlon  attached,  oy  fnliurc  to 
comply  with  the  code  on  ^he  subject  of  at- 
tachments, or  the  affldaylt  In  attachment 
making  a  false  representation  of  ihe  fact, 
all  subsequent  steps   are  unauthorized,      lb. 

Courts  haye  authority  to  punish,  in  a 
summary  manner,  any  disobedience  or  re- 
sistance of  a  lawful  writ,  process,  rule,  de- 
cree or  command  made  and  entered  on  the 
Journal.     Spinning  y.  Insurance  ft  Trust  Co. 

206 

Jurisdiction  attaches  upon  filing  petition 
and  Issuing  summons.  lb. 

An  action  once  commenced  is  not  abated 
by  another  action  being  commenced.         lb. 

If  two  courts  haye  concurrent  Jurisdic- 
tion, the  one  which  first  obtains  possession 
of  the  sublect   must   adjudicate.  lb. 

A  court  haying  once  acquired  Jurisdiction 
should  retain  it     West  y.  Morris.  254 

In  foreclosure  of  a  mortgage.  It  is  no  de- 
fense that  a  third  party  has  subsequently 
brought  a  similar  action  against  the  mort- 
gagor, in  a  court  of  concurrent  jurisdiction. 

lb. 

A  railway  company  haying  Its  road  con- 
stnicted  and  In  operation  between  Its  ter- 
mini and  by  lease  of  other  roads  and 
tralllc  arrangements  oyer  other  roads,  for 
the  purpose  of  transporting  its  freight  and 
passengers  to  Cincinnati;  and  also  having 
built  for  itself  a  side  track,  leading  to  a 
depot  owned  and  used  by  It.  for  the  re- 
ception of  freight  in  the  city  of  Cincinnati, 
renders  it  amenable  to  process  as  a  corpora- 
tion, situated  In  the  city  of  Cincinnati. 
Athens  Branch  Bank  y.  Railway  Co.       260 

Where  goods  in  the  possession  of  the 
sheriff,  by  virtue  of  an  execution,  are  taken 
by  replevin,  /rom  the  U.  S.  circuit  court,  and 
Judgment  is  there  rendered  in  favor  of  the 
sheriff,  the  sheriff  may  bring  an  action  In 
his  own  name  on  the  replevin  bond. 
Cheseldlne  y.  Mathers.  862 

The  U.  S.  circuit  court  had  Jurisdiction  of 
the  person  and  subject  matter,  and  such 
Judgment  is  conclusive  until  reversed.         Ib> 

JURY. 

The  nonresldence  of  a  Juror  will  not  of  it- 
self invalidate  a  verdict.     Hull  v.  Albro.    91 

LEASE. 

An   estate   for   years,     created   by     lease 

E anting  a  privilege  of  purchase  Is  a  chattel 
terest  subject  to  lien  of  a  Judgment  only 
from  the  time  of  leyy.  Hazard  Powder  Co. 
y.  l/oomls.  888 

'  Subsequent  payment  of  rent  was  not,  at 
common  law,  a  waiyer  of  the  forfeiture  for 
its    nonpayment       Campbell    y.    McEIeyer. 

851 

In  Ohio  nothing  lees  will  be  adjudged  a 
waiyer  In  such  cases  than  that  state  of 
facts,  which  In  equity  would  afford  the  basts 
of  a  decree  for  redemption.  lb. 

Therefore  while  payment  may  be  a  sufll- 
cient  waiyer,  the  recovery  of  a  Judgment 
for  the  rent  In  arrear,  is  not.  lb. 
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LE  A  SE— Continued. 

A.  covenant  to  erect  a  building  and  pay 
for  it,  **9o  that  the  lessee's  rights  under  the 
contract,  should  be  entirely  free  and  un- 
incumbered," is  not  broken  if  the  building 
being  erected,  although  part  of  the  cost  re- 
mains unpaid.  lb. 

A  mortgagee  of  a  leasehold  will  be  per- 
mitted to  redeem  the  premises  from  for- 
feiture, lb. 

To  cieate  a  forfeiture.  It  is  not  necessary 
to  make  any  demand  for  rent  when  the  lease 
provides  that  nonpayment,  without  demand, 
shall  determine  the  lesse.  Sweeney  v. 
Garrett.  367 

LIMITATION   OP  ACTIONS. 

The  statute  in  force  when  the  cause  of 
action  accrued  governs.     Kelly  v.   Wiseman. 

41S 
MALICIOUS    PROSECUTION. 

In  malicious  prosecution,  probable  cause 
is  for  the  court  to  decide;  the  facts,  upon 
which  it  Is  predicated,  is  for  the  Jury.  Doll 
V.  Schoenbcrg.  34 

No  recovery  of  damages  can  be  had  In  con- 
sequence of  a  civil  suit,  unaccompanied  by 
arrest  of  the  person  or  seizure  of  property. 
The  costs  of  the  action  are  presumed  to  com- 
pensate him  for  his  loss.     Springer  v.  Wise. 

239 
In  action  for  wrongful  and  malicious  levy 
upon    property,    spf^clal    injury   must   be    al- 
leged and  shown.  lb. 

MECHANICS*  LIEN. 

Material  furnished  to  a  contractor  is  not 
within  the  mechanics*  lien  law,  unless  un- 
der an  agreement  to  b6  used  In  the  con^ 
stniction  of  the  particular  building.  Horton 
v.  Carlisle.  113 

Death  of  the  owner,  before  a  lien  has  been 
taken,  does  not  arrest  the  proceedings.  Wil- 
liams V.  Webb.  264 

The  affldavit  may  be  made  by  an  agent.  lb. 

The  psrty  in  possession,  for  whom  the 
labor  and  materials  were  furnished,  cannot 
say  that  he  has  no  interest  in  the  land.     lb. 

As  between  mechanics*  Hens,  the  law  al- 
lows no  priority.  Mechanics'  liens  must  be 
postponed  to  the  mortgage  lien,  when. 
Hazard  Powder  Co.  v.  Loomis.  333 

A  builder,  or  material-man,  without  any 
agreement  as  to  the  amount  of  material  or 
duration  of  the  employment,  but  under  a 
reasonable  expectation  that  work  or  material 
will  be  required  of  him,  to  complete  the  un- 
dt^rtaking,  which  he  does,  is  entitled  to  his 
lien,  as  though  acting  under  a  contract 
originally  for  the  entire  labor  or  materials 
so  furnished.  lb. 

No  part  of  his  claim  is  postponed  to  a 
mortgage  or  Judgment  lien,  intervening  dur- 
ing the  erection  of  the  building.  lb. 

Two  distinct  accounts  of  a  material-man 
cannot  be  tacked  together  to  make  a  con- 
tinuous account.  lb. 

MORTGAGE. 

A  conveyance  to  trustees  by  way  of  mort- 
gage, to  secure  the  payment  of  a  series  of 
railroad  bonds,  and  granting  a  power  of  sale 
to  pay  the  principal  and  Interest  due  and 
unpaid,  will  authorize  the  court  to  decree 
a  sale  of  the  property  to  meet  the  interest, 
though  the  principal  is  not  due.  Goodman 
y.   Railway   Co.  1(58 

Failure  to  pay  any  installment  of  a  debt 
will   authorize  a   foreclosure   and   sale.     lb. 

Mortgages  take  effect  only  from  the  time 
of  being  delivered  for  record.  Brannon  v. 
Brannon.  138 


Mortgagee,  who  was  not  a  party  to  pro- 
ceedings of  foreclosure  and  sale,  may  be 
compelled  to  redeem  within  a  reasonable  time 
or  be  foreclosed.       Hess  v.  Feldkamp.         204 

The  time  of  redemption  is  a  matter  solely 
within  the  discretion  of  the  court.  West  v. 
Morris.  254 

Railroad  bonds,  in  the  hands  of  the  com- 
pany and  not  issued,  are  not  subject  to  exe- 
cution.      Means  v.  Railway  Co.  283 

MUNICIPAL  CORPORATION. 

Ordinance  to  grade  or  pave  a  public 
street.      Lowden   v.   CIncinnatL  125 

Failure  to  elve  contractor  an  assessment, 
liability  of  city.  lb. 

A  change  of  grade  in  the  streets,  causing 
an  lucres sed  flow  of  water  in  a  natural 
watercourse,  is  not  relevant  to  the  question 
of  liability.  In  case  of  the  breakage  and  over- 
flow of  a  sewer,  built  by  the  plaintiff  after 
such  change  of  grade,  as  a  substitute  for  the 
watercourse  on  his  own  premises.  Nlles* 
Works  V.  Cincinnati.  245 

A   proprietor  has  no  right  to   chanjce  the 

-     channel  of  a  natural   watercourse  by   Dkeans 

of  a  sewer,   and  throw  the  water  upon  the 

land  of  his  neighbor  in  a  different  place  or 

direction.  lb. 

NEGLIGENCE. 

Negligence  is  at  least  a  mixed  question  of 
law  and  fact,  Improper  to  take  from  the 
Jury.     Jenkins  v.  Railway  Co.  SI 

In  a  case  of  negligence  Involving  the  con- 
duct of  an  employe  of  a  railroad  company, 
and  of  an  engineer  having  the  saperrlslon 
thereof,  is  not  proper  for  a  conrt,  taking 
certain  of  the  facts,  apart  from  the  others 
and  the  surrounding  circumstances,  to  say  to 
a  Jury   that   they  did  constitute   negligence. 

Ih. 
NUISANCES. 

Parties  need  not  covenant  not  to  carry  on 
a  business  which  is  a  nuisance,  for  the  law 
would  afford  protection.  Grasselll  v.  Low- 
den. 198 

To  recover  damages,  caused  by  a  public 
nuisance,  the  petition  must  allege  special 
damages.     Farrelly  v.  Cincinnati.  316 

PARTIES. 

In  cases  where  a  right  of  subrogation  ex- 
ists, the  defendant  may.  by  cross  petition, 
bring  in  as  defendants  those  against  whom 
a  cause  of  action  would  arise  in  his  favor. 
Resor  v.  McKenzie.  129 

PARTNERSHIP. 

Partner  can  assign  Joint  effects,  in  pay- 
ment of  firm  debts.     McGregor  v.  Ellis.     1"^ 

The  creditors  of  a  firm  have  no  special 
lien   upon  partnership  property.  Tb. 

In  action,  one  firm  against  the  members 
of  another,  it  is  no  defense  that  6  Is  a 
member  of  l>oth.     Gibson  v.  Farina  Co.     306 

A  transaction  as  to  building  and  operating 
a  boat  constitutes  a  partnership  from  the 
beginning,  rendering  all  liable  for  the  on- 
paid  debts  contracted  In  bulldins  the  boat. 
Lape  V.  Parvin.  342 

In  action  against  a  firm,  in  partnership 
name,  and  service  by  process  left  at  the 
place  of  business,  on  leave  being  siven  to 
substitute  the  individual  names.  It  Is  neces- 
sary to  amend  the  petition  and  aerre  new 
process.     Marlenthal  v.  Amburgh.  S58 

PLEADINGS. 

All  the  facts  necessary  to  constitute  a 
cause  of  action  or  defense  should  be  pleaded. 
Dennistoun  y.  Bank.  33 
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la  a  suit  on  a  forels^i  jad^ment,  the 
rM!ord  is  matter  of  evidence,  and  should  not 
be  attached  to  the  petition.     Judds  v.  Dean. 

120 

An  answer  is  not  evidence,  but  a  pleading. 
A  general  denial  must  be  considered  as  tan- 
tamount to  a  statement  that  the  facts  al- 
leged in  the  petition  did  not  occur.  Mc- 
Kenzie  v.  Washington  Life  Ins.   Co.         137 

Upon  a  general  denial  of  indebtedness 
plaintiff  is  not  released  from  giving  proof 
of  material  allegations  of  petition.  Lewis 
T.  Smith.  266 

An  action  for  the  forfeiture  of  a  lease, 
for  nonpayment  of  rent,  and  also  to  re- 
cover the  rent,  is  bad  for  misjoinder.  Owens 
V.   Uickman.  289 

It  is  bad  practice  to  demur  to  a  pleading, 
and  at  the  same  time  move  to  make  the 
Mme   more  definite.     Gibson   v.    Farina   Co. 

306 
PRK8UMPTION. 

The  assent  of  a  party  to  an  act  done  for 
his  benefit,  or  which  may  even  injuriously 
affect  him,  may  always  be  presumed,  if  he 
permits  it  to  be  applied  to  his  benefit.  Mc- 
Gregor V.  Ellis.  .175 

PRINCIPAL  AND  AGKNT. 

As  a  general  rule,  an  agent  intrusted  with 
the  transaction  of  business  Is  bound  to  know 
the  duties  rt^quired  of  him  by  law.  as  well 
as  the  legal  principles  by  which  they  are 
restricted.      Huff   v.   Hatch.  30 

An  agent  can  make  the  affidavit  required 
under  the  mechanics*  lien  law.  Williams  v. 
Webb.  264 

An  agency  for  the  purchase  of  goods  upon 
the  credit  of  the  principal  is  created  by 
placing  the  agent  In  charge  of  a  business  In 
which  it  is  customary  to  use  credit.  Darnt 
T.  Slevins.  290 

RAILROADS. 

Where  subscriptions  to  stock  are  made,  to 
be  paid  in  installments,  and  certificates  of 
stock  are  to  be  issued  for  the  several  in- 
stallments, a  readiness  and  willingness  to 
issue  the  certificates  at  the  time  of  payment, 
is  all  that  can  be  required.  James  v.  Rail- 
way Co.  161 

When  the  orKanizatlon  of  a  railroad  com- 
pany is  effected,  the  authority  of  the  com- 
missioners ceases.  Its  dealing  with  third 
persons,  as  to  Its  stock,  must  stand  as 
ordinary  contracts.  lb. 

Real  estate  conveyed  as  a  subscription  to 
stock,  if  obtained  through  fraudulent  repre- 
sentations, may  be  recovered.  Nugent  v. 
Railway    Co.  185 

Railroad  bonds  held  by  the  company,  be- 
fore  delivery  are  not  subject  to  execution. 
Means  v.  Railway  Co.  285 

RECR1VER8. 

A  receiver  is  an  officer  of  the  court,  and 
his  possession  Is  that  of  the  court.  Anv 
attempt  to  Interfere  with  or  disturb  such 
possession  directly  questions  the  power  of 
the  court,  and  subjects  the  offender  to.  at- 
tachment and  punishment  for  contempt. 
Spinnlnsr  v.    Insurance  A  Trust  Co.  206 

A  suit  is  never  permitted  against  the  re- 
ceiver when  the  Judgment  would  affect  the 
custody  of  the  property  sequestrated.         lb. 

REFEREES. 

Referees,  under  the  code,  possess  Judicial 
functions ;  with  the  exception  of  the  power 
to  render  Judgment  and  award  execution. 
Wesleyan  Cemetery  v.  Woodruff.  132 


The  report  of  a  majority  of  referees  Is 
their  Judgment  under  the  submission,  and 
unless  set  aside  for  sufficient  cause  is  final. 

lb. 

An  award  cannot  be  re  examined  If  no 
exception  be  taken  to  the  competency  or 
relevancy  of  testimony,  unless  error  is  man- 
ifest In  the  proceedings.  lb. 

RESIDENCE. 

Abeence  from  home  for  years,  where  the 
party  left  with  the  Intention  to  return,  does 
not  defeat  his  right  to  claim  his  former 
residence.     Egan  v.  Lumsden.  103 

SHERIFF. 

Sheriff  is  not  liable  for  a  failure  to  find 
and  levy  on  property  unless  he  was  guilty  of 
fraud    In    the    premises.      Mueller   v.    Bates. 

195 

SherifTs  return  cannot  be  impeached 
collaterally.  lb. 

Sheriff  has  no  claim  on  a  plaintiff  in  at- 
tachment for  expenses  incurred  In  the  care 
and  storage  of  property,  unless  the  plaintiff 
agreed  to  pay.     Mathers  v.  Ramsey.  205 

SUBSCRIPTIONS. 

A  gratuitous  subscription  toward  the  en- 
dowment of  certain  new  professorships  be- 
comes a  fixed  legal  obligation  as  soon  as  the 
college  has  performed  Its  undertaking. 
Farmers'  College  v.  McMlcken.  303 

SUMMONS. 

Section  78  of  the  code,  as  to  the  effect 
of  pending  actions,  refers  solely  to  questions 
of  title  in  the  specific  property  In  con- 
troversy. Spinning  v.  Insurance  &  Trust 
Co.  206 

TAXES. 

The  exemption  of  church  property  extends 
only  to  the  grounds  necessary  for  the  proper 
occupancy,  use,  and  enjoyment  of  houses  In 
present,  actual,  and  exclusive  use  for  public 
worship.     Mat  lack  v.   Jones.  2 

TREASURER. 

The  proceedings  against  a  defaulting 
county  treasurer,  authorized  by  Sec.  25  of 
the  act  '^prescribing  the  duties  of  county 
treasurers."  are  intended  to  furnish  a  new 
and  additional  remedy.     Bates  v.  Fries.     313 

If  tht  treasurer  acts  willfully  and  op- 
pressively, an  action  lies  against  him  as 
an  Individual.  lb. 

TRUSTS  AND  TRUSTEES. 

A  trustee,  having  accepted  a  trust.  Is  not 
permitted  afterward  to  announce  or  re- 
pudiate the  responsibilities  of  his  office ;  but 
the  cestuig  que  trust  may  assent  to  his  with- 
drawal, and  he  be  discharged.  McGregor  v. 
Ellis.  175 

The  insolvency  of  a  trustee  does  not 
divest  him  of  his  right  to  sue :  cestuUi  que 
trust  are  not  nedessary  parties  to  a  suit  by 
the  trustee.     West  v.    Morris.  254 

USAGE. 

Whenever  a  usage  of  any  particular  trade 
or  place  is  proven  to  exist,  the  usage  be- 
comes an  essential  part  of  an  agreement  l>e- 
tween  parties.     Fatman  v.  Thompson.       295 

Ignorance  of  the  usage  not  a  defense.   lb. 

FJTldence  of  the  established  usage,  among 
Cincinnati  tobacco  dealers,  warranting.  In 
all  sales  of  tobacco  of  a  particular  descrip- 
tion, that  the  article  remain  sound  and 
merchantable  for  the  space  of  four  months 
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after  sale,  and  that,  If  within  that  period 
It  should  proTe  unsound,  the  seller  should 
make  an  abatement  of  the  price  equal  to  the 
injury  sustained,  is  admissible  and  will  con- 
trol the  contract.  lb. 

VENDOR  AND  VENDEE. 

Whether  the  rlKht  of  property  or  right  of 
possession  in  goods  passes  to  the  vendee,  de- 
pends upon  the  intention  and  agreement  of 
the  parties;  the  actual  possession  may  be  in 
the  Tendee  and  the  right  of  possession  in 
the  vendor.     Warner  v.  Porter.  77 

VERDICT. 

The  nonresidence  of  a  luror  will  not  of 
itself  invalidate  a  verdict.     Hull  v.  Albro.  91 

The  court  may  remit  a  portion  of  the 
damages  found  In  a  verdict.  Durrell  v. 
Boyd.  284 

WATKRC0UR8B. 

The  right  of  any  proprietor  of  land, 
through  which  a  natural  watercourse  runs, 
is  to  make  such  use  of  the  water  and  to 
erect  such  structures  over  the  stream,  as 
will  not  interfere  with  the  rights  of  other 
proprietors  above  and  below.  Nlles'  Works 
V.  Cincinnati.  245. 

WATBRCRAPT. 

A  steamboat  is  liable,  under  the  water, 
craft  law,  for  the  printing  of  bills  of  fare, 
bill-heads,  notices  to  consignees,  advertising 
cards,  bills  and  posters.  Potter  v.  Steam- 
boat. 18 

A  steamboat  Is  responsible  for  the  hire  of 
a  barge,  emploved  by  the  master  to  carry 
freight.  Steamboat  Monarch  v.  Railway  ft 
Dry  Dock  Co.  78 

A  change  of  owners,  subseauent  to  the  hire 
and  service  of  the  barge,  will  not  change  the 
responsibility.  lb. 

llie  act  of  April  12,  1858,  confers  a  Hen, 
and  proceedings  in  foreign  attachment 
against  the  owners,  instituted  after  the 
liability  occurred,  bat  before  seisure,  do  not 
divest  it.     Patterson  v.  Qulnare.  310 


WILL. 

The  testator's  will  is  to  be  construed  hf 
the  law  in  force  at  the  time  of  his  deceajse. 
Hartshorne  v.  Ross,  10.  lb.  272. 

Where  realty  is  devised  to  the  cblldrcsi  of 
A  for  life,  and  in  case  of  death  of  on«  or 
more  of  the  said  children,  before  the  devise 
takes  effect,  leaving  issue,  then  the  sbaxe 
of  such  child  to  such  issue  for  life  with  re- 
mainder over  for  life  to  the  Issue  of  soch 
issue,  and  in  this  manner  down  in  entail- 
ment as  far  as  may  be  allowed  by  statute: 
Held,  (1)  That  under  the  sUtute  resnlatlng 
entailments,  the  fee  does  not  vest  in  the  Is- 
sue of  the  children  of  A,  but  in  the  Issue  of 
such  issue.  (2)  In  default  of  the  Issue  of 
such  issue  tho  property  reverts  to  the  heirs 
at  law  of  the  ancestor.     Gibson  v.  MoultoD. 

97 

In  the  event  of  the  election  by  a  devisee 
to  take  against  the  will,  the  court  will  as- 
sume  Jurisdiction  to  sequester  the  benefit 
intended  for  the  refractory  devisee,  In  order 
to  secure  a  compensation  to  thcwe  whom  the 
election  disappoints.  Maskell  v.  Goodall.  173 

This  principle  applies  to  the  case  of  a 
widow  who  elects  not  to  take  under  tbo  will 
of  her  husband.  lb. 

The  word  *'heirs,'*  will  be  construed  to 
mean  "children,"  to  effect  the  testator's 
purpose.     Cosbey  v.  Lee.  282 

A  clause  in  the  will  of  a  tesUtor  provid- 
ing "that  the  remainder  of  the  proceeds  of 
sale  of  the  aforesaid  farm  be  equally  divided, 
share  and  share  alike,  between  the  heirg  of 
Samuel  Cosbey,  my  brother-in-law"  — Sam- 
uel Cosbey  having  survived  the  testator,  and 
the  children  of  Cosbey  being  <n  esse  at  the 
date  of  the  execution  of  the  will :  Held,  that 
Samuel  Cosbey  took  no  interest,  either 
directly  or  indirectly:  his  name  was  used 
to  designate  more  clearly  those  who  were 
intended  to  receive  the  remainder  of  the 
estate.  Ibw 

The'  bequest  of  an  annuity  to  A,  In  trust 
for  the  use  and  benefit  of  his  wife  and  fam- 
ily, during  the  life  of  A,  does  not  Include 
A  as  a  beneficiary.  In  the  term  family. 
Wallace  v.  McMicken.  845 

A  grantee  or  devisee  may  disclaim  s  grant 
or  devi9e,  whereby  the  estate  will  descend 
to  the  heir  or  pass  in  some  other  direction, 

Ih. 
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ACCOUNT, 

In  a  salt  on  an  account  of  many  items 
and  payments  of  an  intricate  character  the 
proceeding  is  in  equity.  Stanley  t.  Cincln- 
natL  421 

ADMINISTRATION. 

An  administrator  acting  in  good  faith  is 
not  responsible  for  loss  incurred  by  the  fail- 
ure of  a  bank  of  good  credit  Ramsey  y. 
McGregor.  678 

Where  l>efore  administration,  the  widow 
and  only  son  of  an  intestate  conveyed  by 
deed  the  deceased's  realty  to  H  who  solyb  a 
note,  secured  by  mortgage  on  the  premises, 
for  the  unpaid  purchase  money,  and  Judg- 
ment is  recovered  against  the  administrator, 
who  oflTerod  to  pay,  on  suit  brought  by  a 
holder  before  maturity,  for  value,  of  H's  note 
and  mortgage,  to  foreclose.  H  was  entitled 
to  recoup  the  amount  of  the  Judgment  from 
the  amount  due  on  the  mortgage  to  M. 
Heller  v.  Melss.  670 

ATTACHMENT. 

Not  a  nonresident  within  the  meaning  of 
the  foreign  attachment  law.  Smith  v. 
Dalton.  469 

AUDITOR  OP  COUNTY. 

When  not  authorised  to  levy  back  taxes. 
liUdlow  V.  WiUich.  571 

AWARD. 

The  report  of  a  master  commissioner,  un- 
der the  code,  is  liable  to  be  reviewed  on  ex- 
ceptions, '*and  confirmed,  modified,  or  set 
aside"  by  the  court.     Williams  v.   Stevens. 

486 
It  is  not  a  valid  objection  to  the  report 
of  a  referee  that  it  does  not  contain  ex- 
ceptions taken  to  his  rulings,  when  there 
is  no  evidence  that  the  party  complaining 
took  any  exceptions  and  requested  them  to 
be  reported  or  preserved.     Riley  v.  Coghlll. 

626 
BAILMENT. 

A  common  carrier  having  given  a  bill  of 
lading  cannot  relieve  himself  from  liability, 
as  not  having  received  goods.  Little  Miami. 
C.  &  X.  Ry.  Co.  V.  Dodds.  407 

Contract  expressly  authorizing  broker  to 
buy  on  margin  and  sell,  if  kept  good,  he  is 
not  liable  to  return  the  margins  when  he 
sells   upon  due  notice.     Patterson  v.   Keys. 

486 

Where  stock  brokers  had  money  belonging 
to  the  plaintiff,  to  the  amount  of  $1,600,  on 
deposit  as  margins  and  worked  the  account 
at  their  own  risk,  they  were  l>ound  to  re- 
fund to  the  plaintiff  the  $1,600  which  he 
had  when  he  gave  the  order  which  was 
disobeyed,  and  the  additional  sum  which  he 
would  have  had  if  his  order  had  been  obeyed. 
Hollingshead  v.  Green.  665 

Where  money  was  received  by  a  bailee  to 
be  invested  In  stocks,  and  "to  manacre  the 
same  as  my  own."  and  the  money  was  in- 
vested with  an  eaual  amount  of  his  own,  in 


a  "pool,**  and  was  lost,  the  bailor  could  not 
hold  the  bailee  liable  for  the  money  ad- 
vanced.   Tan  Camp  v.  Gilbert.  697 

BILL  OF  EXCEPTIONS. 

In  the  assignment  of  errors  in  a  bill  of 
exceptions,  the  error  sought  to  be  assigned 
must  be  distinctly  pointed  out,  otherwise 
it  will  be  he'd  to  have  been  waived.  Schoen- 
feld  V.  Heman.  628 

A  motion  to  confirm  a  sale  addressed  to 
the  sound  discretion  of  the  court.  Marshall 
V.  Plinn.  682 

BlIiLS  AND  NOTES. 

Demand  on  the  day  following  date  for 
presenting  check  to  drawer  is  not  locAes. 
Merchants   National   Bank   v.    Procter.     379 

The  taking  a  clearing-house  manager's 
warrant  for  the  surrender  of  a  check,  is  not 
payment  of  the  check.  Merchants  National 
Bank  v.  Procter.  879 

BOARD  OF   EQUALIZATION. 

The  City  board  of  eoualizatlon  are  entitled 
to  compensation  for  their  services  from  the 
county  treasury.  Baum  v.  Hamilton  Co. 
(Comrs.).  716 

An  erroceons  valuation  for  taxes  by  the 
assessor  is  not  void,  but  mKy  be  corrected  by 
the  board  of  equalization  on  appeal  to  them 
by  the  party  aggrieved.  Mills  v.  Board  of 
Equalization.  724 

COMMON   CARRIERS. 

A  telegraph  company  is  bound  to  transmit 
messages  lu  the  order  of  time  received. 
Davis   V.    Telegraph  Co.  440 

A  wrongful  delivery  of  goods  after  an 
order  given  by  the  consignor,  founded  on  the 
inability  of  the  consignee  to  pay,  to  stop 
iff  trafiaitu^  renders  the  carrier  liable.  Adams 
Express  Co.  v.  Wentworth.  464 

CONFLICT  OF  LAWS. 

In  November.  1861,  the  relation  between 
the  people  of  Ohio,  and  the  people  of  Ar- 
kansas,  being  that  of  enemies,  Judicial  pro- 
ceedings within  the  latter  do  not  fall  within 
the  provision  that  "full  faith  and  credit 
shall  be  given,  etc."     Pennywlt  v.   Kellogg. 

889 

A  vendee,  in  quiet  possession  under  the 
deed,  is  bound  to  pay  the  notes  and  rely 
on  the  covenants  in  the  deed  for  indemnity 
against  any  future  eviction.  Great  Western 
Stock  Co.  V.  Saas.  891 

The  set  authorizing  any  city  of  the  first 
class,  having  a  population  exceeding  one 
hundred  and  fifty  thousand  inhabitants,  to 
construct  a  railroad,  is  not  unconstitutional. 
Walker  v    Cincinnati.  462 

No  comity  requires  a  recognition  and  en- 
forcement of  the  laws  of  slave  states,  which 
prevents  collateral  inheritance  among  slaves. 
Price  V.  Slaughter.  641 

Residents  of  Indiana  shipped  a  quantity 
of  hay  to  New  Orleans ;  Insurance  was 
effected  at  Cincinnati :  upon  suit  for  the 
premium,  the  defendants  denied  liability  un* 
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CONFLICT  OF  LAWS-Conttnued. 

dcr  It :  Held,  that  the  iDsurance  was  not 
transacted  In  Indiana,  but  in  Ohio,  and  is 
not  affected  by  the  law  of  Indiana.  Eureka 
Ins.  Co.  V.   Parks.  730 

CONTEMPT.      • 

Where  several  attachments  were  levied 
upon  the  property  of  an  insolvent  firm  at 
different  times,  so  that  the  later  ones  would 
take  nothinjE  by  the  writ,  and  one  of  the 
partners  sues  the  other  for  the  purchase 
money  of  an  alleged  previous  sale,  and  pro- 
cures the  appointment  of  a  receiver,  and  asks 
that  the  partnership  property  be  worked  up 
and  sold,  and  the  proceeds  be  distributed 
pro  rata  amonjc  the  creditors  who  are  made 
defendants,  served  with  process  and  are  in 
default,  the  receiver  having  entered  upon 
the  discharge  of  his  duty,  and  one  of  the 
later  attaching  creditors,  a  defendant,  after- 
ward institutes  proceedings  in  bankruptcy 
to  compel  a  pro  rata  distribution  of  the 
partnership  effects,  and  the  assignee  In- 
terferes with  the  receiver,  and  attachments 
for  contempt  are  served,  the  receiver  has 
proper  custody  of  the  property  of  an  insol- 
vent firm  for  the  preservation  thereof,  for 
the  common  benefit,  and  may  proceed  to  ad- 
minister the  same  under  the  Instruction  of 
the  court,  according  to  his  appointment. 
Eisenmann  v.  Thill.  492 

CONTRACT. 

Where  the  owner  of  an  Insurance  policy, 
wrote  to  the  company.  "Consider  your  policy, 
No.  39,  OS  canceled  from  the  18th  Inst.,  and 
make  n  now  policy  from  that  date  for  one 
ypir.  with  privilege  added,  at  same  rate." 
which  they  refused  to  do,  but  canceled  pro 
rata,  charging  returned  premium,  and  a  loss 
occurs  prior  to  the  expiration  of  the 
original  policy,  such  letter  was  not  a  can- 
cellation of  the  policy.  Wilklns  v.  Insurance 
Co.  592 

Where  there  are  several  contracts  with 
same  contractor  priority  of  liens — notice  up- 
on clerk  extra  work.      Ilankln   v.  Cincinnati. 
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Covenant  to  keep  watchmen,  when  broken. 
Gibson   V.   Insurance  Co.  629 

Parol  evidence  to  explain  the  object  of 
the  appllcaiion  for  the  policy,  and  the  man- 
nor  of  itp  Issue,  held  admissible  to  aid  the 
court  in  Interpreting  its  true  meaning. 
Clobe  Ins.  Co.  v.   noyle.  649 

In  tripartite  contract  one  may  compel 
specific  performance  against  others,  when. 
Wade   V.    Pollock.  655 

Insurance  premium  payable  quarterly, 
death  occurring  before  Installments  for  year 
paid,  balance  to  be  deducted  from  amount 
of  policy.      ITesterberg  v.    Insurance  Co.  674 

Personal  judgment  for  excess  of  four 
per  cent,  over  six  per  cent,  interest  may  be 
recovered  on  separate  written  agreement 
after  reneal  of  ten  per  cent.  law.  Not  a 
lien  on  real  estate  under  mortgage.  Mc- 
Gregor V.  Mueller.  676 

Contract  containing  no  provision  as  to 
renewal  of  marsrln.  sale  made,  after  demand 
for  renewal,  without  notice,  unreasonable, 
when.     Ent  v.  Evans.  690 

Check  given  to  accommodate  borrower  and 
by  him  transferred  to  a  creditor  of  the  lat- 
ter as  collateral  for  existing  debt  not  ac- 
commodation    paper.       Rankin     v.     Knight. 

698 

CORPORATIONS. 

A  railroad  company  may  sell  and  convey 
a  portion  of  its  right  of  way  for  a  money 
consider<itlon.  and  in  satisfaction  of  Its  mort- 
gage Indebtedness,  when.  Donner  v.  Rail- 
way Co.  457 


The  liability  of  individual  stockholders,  Is 
collateral  to  the  principal  obligation  of  the 
corporation,  and  is  to  be  resorted  to  by  the 
creditors  only  In  case  of  the  Insolvency  of 
the  corporation.     Wehrman  v.  Reaklrt.     517 

Where  a  close  corporation  which  provides 
for  no  issue  of  stock,  issues  certificates  to 
obtain  money  for  endowment,  the  certificate 
Is  a  measure  of  the  holder's  Interest  in  the 
corporate  property,  and  is  a  contract  to  pay 
interest.      Bryant    v.    Ohio    College.  566 

Service  on  the  general  freight  agent  of  a 
fot*eign  corporation  Is  sufficient.  Wheeling. 
P.  &  C.  Trans.  Co.  v.  Railway  Co.  568 

•  What  is  evidence  of  the  organization  and 
existence  of  a  corporation,  and  when  i 
corporator  Is  estopped  tc  deny  the  fact  of 
the*  incorporation.     Benuinger  v.  Gall.      581 

The  authority  granted  to  issue  "preferred 
stock"  did  not  incude  the  power  to  Issue 
new  "common  stock."  Covington  &  C 
Bridge  Co.    v.    Sargent.  595 

Uow  to  find  present  value  of  mortgage 
given  to  biiildin&r  association.  German 
Building  Assn.  v.  Flach.  665 

Measure  of  damages  for  stock  upon  sale 
and  extli'guishment  of  road  is  market 
value  of  stock  when  road  Is  sold.  Fosdick 
V.  Green.  707 

COSTS. 

Where  an  action  was  for  money  and  for 
special  and  general  relief,  and  an  account 
of  partnership  transactions  was  asked,  and 
a  reference  was  ordered,  an  account  taken, 
and  a  report  made  and  confirmed,  the  taxing 
and  apportionment  of  costs  were.  In  the  dls 
cretion  of  the  court.     Lampton  v.  Nichols. 

479 
DAMAGES. 

The  purchaser  of  a  horse  warranted  to  be 
sound  and  safe  can.  upon  breach,  rescind  the 
contract  by  redelivering  the  horse  or  retain 
the  horse  and  sue  for  the  damases.  Beres- 
ford  V.   McCnne.  409 

When  telegraph  dispatches  are  willfully 
delaved  in  their  tran>«misslon.  and  prefer- 
ence is  given  to  one  Individual  over  another. 
the  court  will  not  iimit  the  damages. 
Davis  V.  Telegraph  Co.  440 

Damages  for  the  death  of  an  Inteat&te 
caused  by  negligence,  not  measured  by  de- 
j:r«»e  of   relationship.      Groff   v.   Railway   Co. 

540 

Carrier  agreeing  to  deliver  machinery  Is 
liable  for  the  direct  and  necessary  conse- 
quences. Including  wages,  and  the  coat  of 
efforts  made  to  recover  and  replace  the 
same.  Cincinnati  Chronicle  Co.  v.  Transit 
Co.  56t 

Measure  of  damages  in  an  action  on  ^var- 
ranty  deed,  is  limited  by  the  consideration 
actually  paid  and  Interen.  Vail  v.  Rail- 
way Co.  72S 

DEED. 

Manifest  Intention  of  parties  as  to  land 
deeded  overcame  the  presumption  arising 
from  the  existence  of  the  boundary  wall. 
Rrachman  v.  Smith.  588 

DEDICATION. 

That  the  owner  of  wharf  property  learea 
It  open  and  free  for  public  travel  Is  not 
proof   of   dedication.      Boeres      ▼.      Strader. 

414 

An  owner  permitting  a  strip  of  ground  to 
bo  used  as  part  of  a  public  street  for  a  num- 
ber of  years  is  sufficient  to  show  purpose  to 
grant  It  for  that  purpose,  and  It  becomes  a 
part  of  the  street.  Eagle  White  Lead  Co.  t. 
Cincinnati.  472 

Where  an  owner  of  land  dedicates  a  strip 
of  ground  twenty-five  feet  wide  adjoluins 
the  land  of  his  neighbor,  on  condition    that 
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his  neighbor  shall  dedicate  a  like  strip  from 
his  land,  and  Immediately  opens  his  part  of 
the  street  to  public  use  as  a  street  for 
eighteen  years,  he  waives  the  condition,  and 
the  dedication  becomes  absolute.  Lloyd  v. 
Hulbert.  516 

DESCENT  AND  DISTUIBUTION. 

A  court  must  frequently  regard  the  words 
"heirs."    "children."    and    "Issue/'    as      con 
vertlble.     Reddish  v.  Carter.  551 

Deed  conveying  life  estate,  with  a  re- 
mainder In  fee  to  his  Issue,  subject  to  the 
condition  tha*^  If  he  died  without  Issue  living 
at  his  death,  the  estate  should  revert  to  the 
hell's  of  grantor,  and  that  on  the  death  of 
B,  the  plaintiff,  his  widow,  took  no  estate 
from  her  husband,  either  as  heir  or  as 
widow.     Smith  v.  Hauklns.  653 

DO\VER. 

An*  antenuptial  contract  must  be  reason- 
able, as  compared  with  the  ■  rest  of  estate 
and  in  respect  of^the  circumstances  of  the 
parties  to  the  contract,  In  order  to  be  en- 
forced by  a  court  of  equity.  Garrison  v. 
Grogan.  563 

EQUITY. 

Where  the  statute  for  waste  forfeits  the 
life  estate  to  the  reversioner  equity  will 
allow  him  to  repair  the  waste.  Johnson  v. 
Pettit.  394 

Where  an  innocent  purchaser  has  paid  off 
and  canceled  on  the  record  certain  mort- 
gtofeB  as  part  payment  equity  will  dis- 
regard such  cancellation  to  protect  him 
against  the  claims  of  Junior  incumbrances. 
Cameron  v.  Holenshade.  430 

Widow  \fi  entitled  to  \\9  credited  In  the  ac- 
count as  widow  with  one-third  of  the  net 
profits,  etc.     Ames  v.  Ames.  720 

ERROR. 

When  depositions  or  other  written  evi- 
dence hove  been  offered  and  read  to  the 
Jury,  it  is  error  in  the  court  to  hold  that 
such  evidence  shall  not  t>e  taken  by  a  jury 
with  them  on  their  retirement.  Post  v. 
Gaday.  442 

In  a  procee4ing  In  error  to  reverse  an 
order  dlsminslng  an  order  of  attachment  of 
property  of  a  nonresident,  no  bond  was 
given  according  to  the  statute  of  February 
13,   1861.     Quaere.     Smith  v.  Dalton.       460 

Failure  to  take  exceptions  to  report  of  re- 
feree or  order  of  court  conflrmlns  It. 
Wexelberg  v.   Eberhardt  587 

Granting  of  motion  to  dissolve  injunction 
and  ordering  indemnity  bond  are  not  a  final 
order,  or  judgments  to  which  a  writ  of  error 
could  lie.     Cincinnati   College  v.   Cincinnati. 
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ESTOPPEL. 

A  Judgment  when  not  conclusive  as  to  the 
rate  of  compensation  in  another  action 
brought  by  the  same  plaintiff  against  other 
owners.     Leonard  v.  O'Hara.  405 

What  once  has  been  decided  before  a 
court  cannot  be  brought  into  controversy  In 
another  suit,  on  the  ground  of  surprise.  Mc- 
Cafforty  v.  O'Brien.  418 

When  words  In  a  deed  estop  grantor  - 
whole  estate  passes.     Cook  v.  Wesner.     531 

Unless  irregularity  is  shown,  proceedings 
in  the  probate  court  are  a  complete  bar. 
when.     Ramsey  v.   McGregor.  578 

When  ludgment  could  not  be  collaterally 
impeached  the  proceedings  appearing  to  be 
regular  on  their  face.     Hentz  v.  Ward.     615 

Judgment  for  compensation  for  physician's 
Mrvices  Is  not  a  bar  to  the  suit  for  dam- 
ages for  malpractice  In  this  court.  Rykes  v. 
Bonner.  662 
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When  owner  of  hou^e  estopped  to  deny 
that  he  had .  funds  to  pay  for  the  work. 
Hlltz  V.   Scully.  718 

When  lessor  encouraged  the  permanent 
Improvement  of  property  by  tenants  for 
years,  estoppel  against  his  afterward  re- 
fusing to  convey  the  fee.  on  the  ground  that 
the  plaintiff  was  a  married  woman,  ran  with 
the  land,  and  a  subsequent  purchaser  from 
him,  advised  of  all  the  facts,  was  bound 
thereby.     Baina  v.  Blckett.  476 

EVIDENCE. 

The  record  of  a  Judgment  In  a  court  of  a 
confederate  state,  against  a  citizen  of  Ohio, 
is  not  competent  evidence  of  indebtedness. 
Pennywlt  v.  Kellogg.  389 

The  federal  statntory  prohibition  of  the 
admission  of  certain  writinss  in  evidence, 
unless  stamped,  does  not  affect  their  com- 
petency when  introduced  to  establish  merely 
a  collateral  fact.     Helman  v.   Rels.  397. 

The  I/nited  States  r(;venue  act  does  not 
inv<illdate  an  unstamped  Instrument  as  evl- 
dence  In  a  state  court.       Harris  v.  Trimble. 

444 

Absence  of  owner  of  property  for  more 
than  seven  years  Is  a  ground  for  presuming 
his  death,  yet  that  presumption  was  only 
prima  facie  evidence  of  his  death,  and  was 
rebutted  by  his  return.  Mayhugh  v.  Rosen- 
thal. 680 

EXEMPTION. 

Individual  membern  of  an  Insolvent 
(Copartnership  are  severally  entitled  to  a 
homestead  exemption  out  of  the  partnership 
fund.     Gay  lord  v.   Imhoff.  625 

HUSBAND  AND  WIFE. 

Where  the  lessor  encouraged  the  perma- 
nent Improvement  of  property  by  a  married 
woman  .ind  hel*  husband  as  tenant  for 
years,  in  expectation  of  their  being  allowed 
to  purchase  the  fee.  and  afterward  con- 
tracted accordingly,  the  estoppel  against  his 
afterward  refusing  to  convey  the  fee,  on  the 
ground  that  the  plaintiff  was  a  married 
woman,  ran  with  the  land.     Balne  v.  Blckett. 

476 

Liability  of  wife  for  work  done  on  her 
property— <»stoppel.     Decamp  v.  Gasklll.  584 

A  married  woman  has  an  action  against 
a  third  person  for  enticing  away  and  harbor- 
ing her  husband.     Clark  v.  Harlan.  634 

INJUNCTION. 

Where  It  Is  apparent  that  the  Injury  to 
the  plaintiff's  right  had  all  been  done  by  the 
acts  of  others  than  the  defendants  before 
suit,  an  injunction  will  not  He  to  restrain 
them  from  acts  which  will  work  no  Injury. 
Erkenbrecher  v.  Este.  608 

INSURANCE. 

Negligence  on  the  part  of  the  officers  in 
charge  of  a  vessel  will  not  relieve  the  in- 
surer from  liability,  unless  their  conduct  has 
been  fraudulent  or  barratrous.  Sherlock  v. 
Insurance  Co.  495 

A  husband  having  taken  out  a  policy  of 
life  insurance  payable  to  his  wife  upon  her 
srggestion,  and  her  paying  for  it.  and  sub- 
sequently he  becomes  bankrupt  she  Is  en- 
titled to  the  insurance  monev,  free  from  the 
claims  of  her  husband's  creditors.  Jacob  v. 
Insurance  Co.  696 

JUDGMENT. 

In  forcible  entry  and  detainer  a  judgment 
against  a  tenant  on  the  ground  that  he 
holds  by  the  month  while  he  claims  a  parol 
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ACTIONS. 

Controyersy  between  the  purchaser  of  a 
street  railroad  and  holder  of  bonds,  as  to 
their  debit  and  credit  account,  cannot  be 
settled  on  a  motion,  but  is  a  subject  for  a 
separate  litigation.  Euston  v.  Street  Ry. 
Co.  770 

A  coanty  treasurer  can  not  maintain  a 
civil  action  against  a  delinquent  taxpayer. 
Mayer  y.  C.   Building  Association.  9»6 

ADMINISTRATION. 

A  foreign  administrator  cannot  be  com- 
pelled to  appear  in  our  courts.  Lampton  v. 
Nichols.  705 

Action  for  money  loaned  to  executor  for 
estate  properly  brouj^ht  against  administra- 
tor de  bonis  non  upon  death  of  executor. 
Behrens  y.  Leucht.  864 

AGENTS. 

Where  a  commission  merchant  receives 
goods  to  be  sold  on  commission,  mingles  the 
proceeds  of  all  sales  on  commission  with  his 
own  funds,  and  uses  them  as  his  own  money, 
the  failure  to  pay  on  demand  such  proceeds, 
conotltutes  a  debt,  created  by  a  defalcation, 
while  acting  in  a  fiduciary  character.  Gay 
▼.  Farran.  9g9 

ARBITRATION. 

An  agreement  to  arbitrate  with  the  stlpu 
lation  that  the  award  should  be  made  a  rule 
of  court  under  the  provisions  of  the  statute, 
is  a  good  submission  and  award  at  common 
law.      Estes   V.    Phillips.  732 

ASSESSMENT. 

An    assessment    for    the     construction     of 
sewers    on    property    benefited    by    them.    Is 
a  charge  on  the  freehold,  but  Is  not  charge- 
able  against   an  ordinary   tenant  for  years 
Boers  v.  Barrett.  772 

In  case  of  repeal  of  law  authorizing  cer- 
tain assessment  for  Improvement  after  con- 
tract  let   which   law  controls.       Plnnell     v 
Howells.  323 

ASSUMPSIT. 

Assumpsit  will  He  against  a  purchaser  of 
a  .perpetual  lease  who  assumes  debt  of 
seller   thereon.     Cushman  v.  Garrison.      820 

Action  will  He  when  purchaser  by  deed- 
poll  assumed  payment  of  notes  given  by 
seller  prior  to  sale.  H, 

ATTACHMENT 

stiffn^'^fw'  i1*'1;''*''«u*°y  debt  upon  a  note, 
fit    if.^*^*^   **  ^^^  ^«°   transferred   to   A 
the    lattftr   cannot   be   made   a   party.      Sen 
shelmer  v.  Huttenbauer.  ^        {qq 

ATTORNEY  AND  CLIENT. 

-f+^SJi*®®**  °^  *-  bankrupt  having  employed 

2ln.7f^''S*'lJ'^'"?'™  ""^^^^^^  services  fSr  the 
benefit    of    the    bankrupt's    estate     were    in 

y.  MaxwJll"**''"  '***"  '"^^  «^'^^^«-     H«"^S; 
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AWARD. 

Where  lasuos  of  fact  relating  to  accounts 
have  been  referred  to  a  master  upon  motion 
to  confirm  it,  neither  party  has  a  right  to  a 
trial  of  the  same  issues  afterward.  Butler 
v.  Lee.  784 

Master  commissioner's  report  does  not 
have  binding  force  of  references  finding. 
Williams  v.  Stevens.  737 

BAILMENT. 

Fiirchaser  of  a  barge-load  of  coal  bound 
to  hold  until  called  for  by  the  owner  is  a 
bailee  for  hire  and  liable  for  the  loss  of  the 
barge.     Gaflf  v.  O'Neil.  •         882 

BILL  OF  EXCEPTIONS. 

Motion  to  exclude  exhibits  referred  to  and 
miirked  as  exhibits,  but  not  actually  at- 
tached to  the  Wll  of  exceptions  overrruled. 
Baker  v.  ScovlH.  754 

«.^  K?n  "*#  ^^  *^^  ^'^^^  cannot  invalidate 
I*  .Ki^',i*'w®**^^?**°°»-  To  have  such  effect, 
It  Should  have  been  Incorporated  in  the  bill 

fiJriS-i^  ^l?^7  *^*^*'''^  ^^«  ^*^*^«^  thereof. 
Bt wider  V.  Railway  Co.  895 

««!l?®**i  *®  \  charge  in  writing  upon  re- 
Si?f®*  .?*^^''   *c  t»»e  Jury   "to  all   of  which 

SM.£f  \**"^  P*/*^  ®*^«P*»  »nd  is  not  re- 
qclred  to  point  out  more  specifically  his 
exceptions    or    the    nature    thl^f.    the    re 

Jiffldefit!''*"''*  "^"^  ''^^''^  """^^  exceptions  as 

nn^  fsl*  «'  exceptions,  which  does  not  iet 
out  the  evidence,  but  states  that  evidence 
Zm  5n?"  *e°^i»»«  to  prove"  certain  fl?S 
will  not   warrant   reversal  of  the  Judgment 

BILLS    OF    EXCHANGE. 

-..y^^""®   *!,  **™'*   *8  discounted  by   a    bank 
and    passed    to    the    credit    of   the    drawer 
the   banit   is   a  holder   for   a    valuable^n 
J^^eratlon.      First  National    Bank    v    CrTw- 

Where  the  bank,  in  West  Virginia    Is^e^ 
cured  and  the  drawer  Is  a  bankront   and  th«^ 
trust  property  has  been  sold  in  bankruptcy 
the  acceptor  Is  not  entitled  to  a  stay  of  exe! 
cutlon  and  an  order  to  the  bank  here  to  ac 
count  to  him  for  the  proceeds  therSf      lb 

rhSLt^'^^S''i  ""i"*"^!  '"^^^^^e  Into  theTiount 
«  JJ^?K  ""^'K  ?"*  *^«  consideration  is  good 
as  to  the  whole  note.  *  j|r 

BILLS  AND  NOTES. 

A   note  given    to   settle  a    civil    anlt    fnr 
moneys  embesszled.  cannot  be  affected   bv   I 
subsequent    promise    to    the     Dartv    not    fS 
prosecute  him     criminally   for ^?he     offensl 
Laws  v.  Carrier.  '  %m\ 

If  a  stranger  endorse  a   promissory   nnfo 

^^ZuJ^""  ^k"''^'*^*^   ""^  l>ecomIng  Hable  ^befSie 
Jj" very    he  Is  regarded  as  a  maker   and  to 
change  this  presumption  he  must  prove  thlt 
he    signed    upon    a    different    nnA^/^tllAt 
understood  b?  the  payeT^Hoffmarv'*  L^??] 
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BILLS  AND  NOTES— Continued. 

When  all  the  eTidence  la  before  the  court, 
such  counterclaim  or  setoff  without  prej- 
udice to  the  bringing  of  a  new  action  upon 
it.     Nnlsen  ▼.  Warner.  880 

Accommodation  notes  received  as  collat- 
eral security  only  for  a  pre-existing  debt 
are  subject  to  the  defenses  of  want  of  con- 
sideration,   etc.      Quebec    Bank    y.    Weyand. 
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BURDEN  OP  PKOOF. 

In  a  suit  upon  a  promissory  note  against 
two  persons,  one  of  whom  is  a  surety  who 
answers  that  without  his  consent,  further 
time  waq  given  the  principal,  has  the  burden 
of  proof  that  he  did  not  consent  thereto. 
Schmidt  Y.  Cordes.  Oil 

CANALS. 

Reservation  by  the  state  as  against  lessees 
of  the  public  works  of  the  right  to  permit 
a  city  to  ifse  part  of  a  canal  for  street  and 
save  sewer  expenses  gives  the  lessee  of  the 
surplus  water  power  a  tenure  subject  to  the 
right  of  the  dtv  to  build  a  street  therein. 
I*lttle    Miami    FJievator    Co.    v.    Cincinnati. 

050 

The  canals  were  not  authorized  and  con- 
structed to  afford  private  persons  water- 
power.      Erkenbrecher    v.    Cincinnati.        981 

The  canal  commissioners  may  abandon 
and  relinquish  waterway  not  a  part  of  a 
canal  without  the  consent  of  persons  whose 
property  rights  may  be  Injured  thereby.    lb. 

CARRIERS. 

Bill  of  lading  from  liability  for  loss  of 
goods  beyond  a  certain  fixed  amount,  does 
not  protect  the  carrier  against  paying  full 
value  if  the  goods  are  lost  by  his  neglect 
or  breach  of  duty.  United  States  Express 
Co.  V.  Bachman.  885 

Express   companies   are   common    carriers. 

lb. 
COMITY. 

If  persons  incorporated  under  a  special 
act  from  the  legislature  of  another  state, 
with  no  intent  to  evade  or  defraud  in  this 
state,  the  courts  of  Ohio  will  not  treat  such 
company  as  a  mere  copartnership,  or  Joint- 
stock  company,  or  association  of  individuals. 
Second   National   Hank  v.   Lovell.  972 

If  one  of  its  officers  loan  money  to  it  upon 
a  promissory  note  purporting  to  be  made 
by  it,  by  Its  president,  he  will  be  estopped 
from  denying  its  corporate  existence.  lb. 

Upon  a  pledge  of  such  note  as  collateral, 
the  pledgee  knowing  that  the  organization 
claims  to  be  a  corporation,  the  Individual 
stockholders  being  ignorant  of  such  trans- 
actions stands  in  the  shoes  of  his  bor 
rower.  lb. 

COMPROMISE. 

A  compromise  between  debtor  and  creditor 
releases  the  sheriff  holding  property  by  at- 
tachment.    Irwin  V.  Kessler.  731 

CONSIGNOR  AND  CONSIGNEE. 

Title  to  goods  shipped  by  debtor  to  credi- 
tor vested  in  the  latter,  and  that  they  could 
maintain  replevin  for  the  goods  against  an 
attaching  creditor  of  the  former,  receipt  of 
invoice  by  mall.     Wessel  v.  Weber.         844. 

CONTRACT. 

Upon  a  debt  contracted  In  Germany  the 
plaintiff  is  entitled  to  a  Judgment  for  pay- 
ment in  gold.     Bohm  v.   Broadhagen.       732 

Failure  of  advertisement  to  contain  an  Im- 
portant part  of  the  work  of  a  public  Im- 
provement defeats  a  contract  including  It. 
Miller  V.  Pearce.  758 


Court  mav  allow  reasonable  fee  to  coon. 
sel  employee!  by  taxpayers,  to  prosecute  for 
an  in  Junction  to  restrain  making  the  con- 
tract lb. 

Suit  for  breach  of  contract  for  refuslnc  to 
deliver  quantity  of  pork :  Held,  on  de 
murrer  to  the  answer  settlnx  up  that  tlie 
contract  was  a  mere  wager,  that  it  coniained 
a  good  defense.     Johnson  v.  Brown.  782 

Paper  authorizing  party  to  close  a  eon 
tract  of  sale  previously  agreed  upon,  when 
a  sufficient  memorandum  of  said  contract 
within  the  statute  of  frauds,  to  bind  the  de^ 
fendant.      Forbls    v.    Shattler.  789 

When  goods  are  obtained  from  their  ovner 
by  fraud,  and  the  facts  show  that  the 
owner  intended  to  transfer  the  goods  to  the 
person  guilty  of  the  fraud,  the  property 
passes.  In  such  case  the  contract  is  void- 
able and  may  be  rescinded.  Kraft  v.  Dulles. 

802 

If  one  purchase  goods  with  'the  Intention 
of  not  paying  for  them,  or  knowing  that  be 
is  Insolvent,  making  no  representations  as 
to  his  condition,  he  Is  a  fraudulent  par- 
chaser.  It 

Where  goods   are   purchased,    and   posses 
slon  of  them  obtained,  upon  condition  tbst 
they  are  to  be  paid  for  in  cash,  the  property 
In   the  gooods  does  not  pass   until  payment 
is  made  or  tendered.  Ibi 

Where  a  trustee  of  an  estate  in  bank- 
ruptcy employed  B  to  defend  .a  certain  case 
the  estate  T«  liable.     Hallam  v.  Maxwell.  814 

Section  14  of  the  bankrupt  act  is  not  re- 
stricted only  to  cases  in  which  the  assignee 
has  authority  to  bind  the  estate,  but  extends 
to  "anything  done  by  the  assignee  in  the 
capacity  of  assignee."  lb. 

A  contract  to  so  use  the  stock  of  a  medics! « 
institute  as  to  compel  the  board  of  trustees 
to  make  a     certain     appointment  to  a    pro- 
fessorship is  Illegal,  and  damages  will  not  lie 
for   the  breach    thereof.      Jones   v.   Scudder. 

840 

Where  a  plaintiff  had  rendered  services  to 
the  city  as  pound-master  for  dogs,  snch  be> 
Ing  useful  and  necessary,  and  such  as  the 
city  had  paid  for  before,  the  law  Implied  a 
contract  to  pay  a  reasonable  compensatlos 
therefor.     Cincinnati  v.  Green.  001 

Insertion      In      contract      for      shipment 

-    equivalent  to  rejection  of  terms  of  contract 

deemed    assented    to    by    failure    to    dissent 

within   reasonable  time.     Muller  v.  Rallwij 

Co.  9ai 

A  contract  may  be  mutually  obligatorj 
though  one  party  Is  a  feme  corerl.  ilamll 
ton  V.   Taylor.  975 

CORPORATIONS. 

Agent  to  receive  what  was  Bent  to  him. 
and  to  remit  back  proceeds,  is  not  a  manag- 
ing agent  on  whom  process  could  be  served 
Glbbln  V.  Coal  Co.,  TTi 

A  stock  certificate  given  under  seal  mir 
be  sssslgned  by  power  of  attorney  given  la 
blank  to  Indorse  it.     Lee  v.  Bank.  913 

Omission  to  state  defendant  was  a  stork 
holder  when  liability  was  Incurred.  Judg- 
ment for  statutory  liability  was  error. 
Hooker  v.  Kllgour.  944 

COSTS. 

Costs  incurred  by  the  defendant  to  e•ta^ 
llsh  set-off  in  Issue  are  chargeable  to  tbe 
plaintiff,  though  he  obtain  Jadgmeiit 
Kichenlaub  v.  Gardner.  884 

COUNTER-CLAIM. 

A  counter-claim  must  have  a  comsiaa 
origin  with  the  claim  in  the  petition.  Mt^ 
shall   Bros.   v.   Masson.  771 
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Counterclaim  or  setoff  beioff  plead  and  the 
cause  Is  tried  to  the  court  and  submitted 
for  decision,  the  defendant  not  having  asked 
to  dismiss  his  counterclaim  or  setoff,  it  Ih 
error  for  the  court,  sua  aponte,  to  dismiss 
such  counterclaim  or  setoff  without  prej- 
udice to  the  brinKlnR  of  a  new  action  upon 
It.     Nulsen  y.  Wasner.  880 

DEPOSITION. 

Upon  motion  for  new  trial,  sufficient  ser- 
vice of  notice  to  take  depositions.  Jonas 
▼.    Smith.  770 

ERUOIl. 

Where,  iu  the  same  case  between  the  same 
parlies,  a  question  has  been  decided  by  this 
court,  in  general  term,  the  first  decision  will 
not  be  reviewed.     Wllkins  v.   Insurance  Co. 

856 
ESTOPPKL.. 

Where  the  maker  of  a  promissory  note, 
estopped  from  pleading  usury,  or  that  the 
and  all  who  are  in  privity  with  him,  are 
notes  and  mortgage  were  made  without  con- 
sideration.     Dickson  V.    Vail.  794 

I'^mployo  ol  bank  guilty  of  negligence  iu 
presenting  note  for  payment,  and  personally 
assuming  the  liability  of  the  bank  upon  de 
niand  of  the  bankers,  the  latter  will  be 
estopped  from  claiming  against  the  indorser 
that  he  is  the  owner  of  sufrh  note,  and  the 
employe  may  recover  upon  it  as  the  owner 
and  holder.  Hemar  v.  French.  *  1069 

Facts  that  will  authorize  a  Jury  to  find 
that  there  was  a  sufficient  presentment  for 
and   demand   of   payment.  lb. 

Where  an  endorser  icaived  the  requislto 
forma}  notice  to  him  of  the  nonpayment.  Id. 

BVIDIJNCR. 

That  evidence  in  support  of  a  motion  for 
a  new  trial  does  not  go  to  some  new  ground 
of  defi^use,  does  not  make  it  cumula- 
tive evidence.      Ucdman  v.   Culbertson.     741 

Answer  used  as  evidence — preponderance. 
F:mery  v.  W  hi  taker.  753 

Evidence  to  support  motion  for  the  in- 
spection of  the  books,  need  not  amount  to 
proof  of  the  plaintiff's  case,  showing  a 
probable  want  of  correctness  In  the  state 
ments  on  which  the  settlement  was  made, 
will  be  snmclent  to  sustain  the  motion. 
Nlxon  V.  Chatfleld.  778 

In  an  action  for  a  loss  under  a  policy 
against  death  by  accident,  a  statement  made 
by  deceased,  upon  which  the  physician  forms 
his  opinion,  and  makes  a  prescription,  is 
competent  evidence  to  prove  the  actual 
cause   of  death.      Dabbert   v.   Insurance   Co. 

792 

Courts  of  Justice  take  notice  of  all  Ohio 
statutes,  general,  local,  or  special.  Jones 
V.  Scudder.  840 

Proof  of  non-delivery  or  loss  Is  prima 
fanie  evidence  of  negligence  of  the  common 
carrier,  and  It  devolves  on  him  to  prove  that 
the  loss  occurred  from  some  exception  con- 
tained In  the  contract  of  carriage.  United 
States  Express  Co.  v.  Bachman.  885 

Evidence  of  donation  of  endowment  fund. 
Hooker  v.  Wittenberg  College.  946 

A  daughter,  on  the  day  of  coming  of  age. 
made  a  conveyance  for  sufficient  considers 
tlon,  to  her  mother  and  stepfather,  as  a 
family  adjustment  of  their  respective  rights 
in  certain  property,  which  was  devised  to  the 
mother  and  daughter  by  the  father  and  hus- 
band, and  on  the  Improvement  of  which  the 
stepfather  had  expended  his  own  moneys. 
The  mere  relations  of  the  parties  to  a 
conveyance  from  a  danehter  to  her  mother 
and    stepfather  and     other     slight     circum- 


stances, tending  to  show  undue  influence 
over  the  child,  is  not  enough  to  authorize  a 
court  of  equity  to  set  aside  the  conveyance. 
Rerkemeyer  v.  Kellerman.  968 

EXECUTION. 

Execution  must  follow  Judgment,  though 
the  plaintiff  may  have  the  right  to  levy  on 
the  property  of  one  of  the  defendants  for 
the    whole    debt.      Billlnghelmer    v.    Uickey. 

1028 

Judgments  of  creditors  are  Hens  on  mort- 
gaged nremlses,  whether  obtained  before  or 
after  Judgment  on  the  mortgage  and  have 
the  right,  before  final  distribution,  to  set 
up  rhe  defenRe  of  usury  against  said  note 
and  mortgage.     Brooks  v.  Morris.  1050 

FRAUDULENT   CONVEYANCES. 

Under  the  amendment  to  Sec.  17  of  the 
act  of  April  6.  1850,  the  court  may  appoint 
an  assignee  and  proceed  to  bring  the  other 
creditors  of  the  defendant  in  upon  distribu- 
tion, without  the  notice  prescribed.  He- 
mann  v.  Schoenfeld.  756 

A  creditor  having  knowledge  of  the  pen- 
dency of  this  proceeding,  not  making  him- 
self a  party,  cannot  ask  that  he  be  en- 
titled to  a  priority  which  will  give  him  all 
the  proceeds  of  the  sale.  lb. 

GAMBLING. 

Owner  of  building  where  gambling  is  con- 
dncted  cannot  be  held  liable  jointly  with 
those  concerned  in  the  game.  Smith  v. 
Wyatt  738 

The  consideration  paid  for  land  for  a 
"gift  enterprise"  being  Illegal  can  be  re- 
covered back  after  the  purchasers  have  re- 
scinded contract  and  prevented  the  illegal 
act.     Hooker  v.  DePalos.  956 

Evidence  which  does  not  contradict  or 
vary  a  contract  in  writing  admissible  to  pre- 
vent parties  from  obtaining  fruits  of  an 
Illegal   bargain.  ib. 

HABEAS   CORPUS. 

Habeas  corpus  will  lie  to  release  Inmate  of 
state  reform  school.     Kruse,  In  re.  775 

HOMESTEAD  LAWS. 

If  personal  property  less  than  $500,  Is 
levied  upon  and  assigned  to  the  debtor,  he 
may,  to  .satisfy  the  same  Judgment,  have  set 
off  to  him  enough  subsequently  acquired 
property  to  make  up,  with  what  is  yet  held 
by  him  of  the  former,  $500  In  value  In  all. 
Clark    V.    Ismael.  gge 

INNKEEPER. 

In  a  suit  against  Innkeepers,  allegation 
that  the  plaintiff  was  entertained  as  a  guest 
by  the  defendants  Is  sufficient.  Prescott  v. 
Bruce.  7^7 

An  allegation  that  plaintiff's  watch,  chain, 
etc.,  were  stolen  from  his  bedroom,  after  a 
servant  had  entered  to  make  a  fire,  by  some 
one  else  entering  by  the  unlocked  door, 
without  any  fault  of  plaintiff,  Is  a  sufficient 
averment    of    no    negligence    on    his    part. 

Ib. 

INSOLVliJNT    DEBTORS'    ACT. 

Any  prior  creditor  may  Institute  and 
maintain  an  action  to  set  aside  a  conveyance 
to  hinder  or  defraud  creditors.  Combs  v. 
Watson.  1047 

And  any  creditor  Inatitntlng  an  action 
after  such  period,  must  aver  In  his  petition 
that  he  discovered  the  fraud  within  period 
of  four  years.  i|>. 
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INSUItANCK. 

It  must  be  shown  that  this  boat  was  reas- 
onably fit  for  carrying  down  the  Ohio  and 
Mississippi  rivers  a  cargo  of  hay,  or  they 
could  not  recover  for  loss  thereof.  Franklin 
Ins.  Co.  V.  Cobb.  785 

Failure  to  comply  with  the  provisions, 
that,  "the  insured  shall  use  all  reasonable 
and  proper  means  for  the  security,  preserva- 
tion, relief,  and  recovery  of  the  property  In- 
sured," does  not  avoid  the  policy.  lb. 

To  whom  loss  payable  upon  chanj^e  of  firm 
name  polk'y  indicating  change  thereof  by 
indorsoment.     Matthews    v.     Insurance     Co. 

798 

The  use  of  a  part  of  n  building  for  trades 
enrmerat<«d  as  specially  hazardous  In  the 
policy,  without  the  assent  of  the  Insurer, 
avoided  the  policy,  whether  it  Increased  the 
risk  or  not.  lb. 

Agreeing  to  Insure  for  the  benefit  of  the 
holder  of  a  chattel  mortgage  on  the  property 
Insured  does  not  avoid  the  policy.  Prows  v. 
Insurance  Co.  739 

Granter  In  escrow  of  deed  to  will  has  In- 
snnible  Interest  therein.  People's  Ins.  Co. 
V.  Straehle.  846 

A   clause,   that  "a   transfer,   or  change  of 
interest    of    the    Insured,    either   by   sale   or 
othl^rwise,   without  consent  of  the  said  com 
pany,"     should     avoid   the     policy     applied. 
Bates  V.  Insurance  Co.  851 

Warranty  clause  against  running  boat  In 
other  than  permitted  waters,  though  done  in 
safety,  avoids  policy,  precluding  recovery  on 
permitted  waters.     VVllkins  v.  Insurance  Co. 

856 

To  work  a  forfeiture  for  the  nonpayment 
of  a  promissory  note,  demand  of  payment 
must  be  made  on  the  day  it  becomes  due 
during  business  hours  thereof.  Mutual  Bene- 
fit Life  Ins.  Co.  V.   French.  92 

The  practice  of  asking  a  long  series  of 
charges  commented  on  and  condemned.     lb. 

Petition   for   removal    must    be   signed    by 
the  applicant  in  propria  persona,    and     the 
bond  required  must  be  offered  for  acceptance 
'  when  the  application   is  made.     Best  v.   In- 
surance Co.  932 

Representations  that  the  insured  is  tem- 
perate as  to  the  use  of  intoxicating  liquors 
and  has  always  been  so,  will  avoid  the 
policy  and  discharge  the  insurer,  if  at  the 
time  of  procuring  such  insurance,  the  In 
sured  was  addicted  to  periodica)  and  habi- 
tual "spreeing."  Mutual  Benefit  Life  Ins. 
Co.  V.  Holterhoff.  961 

Conditions  annexed  to  a  policy  will  not  be 
construed   as  amounting   to   warranties,   un- 
less  the   language   by      fair  and     clear  con 
strnctlon.    makes    them    such.      Eclipse    Ins. 
Co.  V.  Shoemer.  1018 

When  the  assured  has  no  knowledge  of 
increase  of  risk,  defeating  policy,  and  could 
not  have  ascertained  the  same  by  the  reas- 
onable exercise  of  diligence,  he  cannot  be 
affected  by  such  Increased  risk.  lb. 

If  the  Insurer  does  not  thereupon  elect  to 
cancel  policy  for  violation  of  its  conditions, 
but  continues  it,  he  will  be  liable  for  a  loss 
afterward  happening.  lb. 

JUDGMENT. 

An  error  In  a  Judgment  cannot,  when 
said  .ludgment  has  become  dormant,  be  cor- 
rected in  a  proceeding  of  revivor.  Bur- 
del'  V.  Reoder.  78S 

la  suit  upon  domestic  judgment  under  thn 
code  net  necessary  to  aver  rendition  of 
.lodgment,  etc..  otherwise  as  to  foreign  Judg- 
ment. Wohrman  v.  Fteakirt,  748  :  Dougherty 
V.  Longmore.  813 


A  finding  of  the  court  must  respond  to 
all  the  issues  In  the  rase  or  no  Judgment 
should  be  rendered.     Draper  v.  Moore.       834 

A  compromise  made  supposing  a  cause  to 
be  pending,  and  In  Ignorance  or*  mistake  of 
the  fact  of  Judgment  having  been  rendered, 
furnished  no  ground  for  interference  by  In- 
junction to  restrain  the  collection  of  tlie 
judgment.     Boyle  v.  Beattle.  1027 

JURISDICTION. 

A    summons     issued      from     the     superior 
court  to  the  sheriff  of  Hamilton  county   can 
be  properly  served  upon  one  of  the   defend- 
ants outj^fde  of    the  city  limits   and  ^within 
the  county,   when.     McGIll   v.    Smith.         S^-i 

Where  a  foreign  administratrix  brinss  suit 
in  Ohio,  and  after  answer  and  counter-claim 
dismisses  the  petition  and  takes  leave  to 
answer  the  counter-claim,  and  does  so.  and 
proceeds  to  trial  without  objection,  she  can- 
not then  be  heard  to  object  that  the  court 
has   no   Jurisdiction.     Hamilton    v.     Taylor. 

D75 

This  court  has  no  Jurisdiction  to  restrain 
the  assessment  or  collection  of  an  Illegal  tax 
or  assessment  upon  lands  lying  outside  of 
the   city   of      Cincinnati.        Jones    v.    Gerke. 

1033 

But  when  such  lands  are  annexed  to  the 
city,  and  the  def^dant  then  appears  in 
court,  and  argues  and  submits  his  demurrer 
It  !«  *^(inlvaleiit  to  his  appearing  to  a  new 
actloh  brought  after  annexation,  and  the 
court  acquires  full  Jurisdiction.  lb. 

The  superior  court  had  Jurisdiction  to  try 
the  Issue  mndc  by  the  counter-claim  and  re- 
ply, and  to  decree  the  cancellation  of  the 
note,  although  plaintiff  dismisses  the  action. 
Quebec  Bank  v.  Weyand.  10^5 

LATERAL   SUPPORT. 

Court    will     not    enjoin     construction    of 
sewer  on  account  of  apprehended  danger  to 
a   building   in     its    lateral    support-:-prIvate 
rights  are  subordinate  to  public  rights.     Al- 
lison V.  Cincinnati.  1010 

liEASE. 

When  lessor  is  entitled  to  an  injunction 
to  restrain  assignee  of  the  lease  from  dan- 
gerous use  of  the  premlaea  Nova  Caesarea 
Harmony  Lodge  v.   White.  734 

A  tenant  could  not  attorn  to  the  build- 
ing association  having  mortgage  thereon,  al- 
though its  lien  was  the  best,  without  the 
consent  of  the  owner.  German  Cent.  Bldg. 
Apsn.  V.   Rosenbaum.  774 

Appointment  of  n  receiver,  does  not  de- 
prive her  of  the  rent  from  her  tenant  until 
the  sale.  lb. 

LEGAL  TENDER. 

Renewal  of  promissory  note  recognizes  the 
legal  currency  of  the  United  States,  when 
the  renewal  took  place.  Taliaferro  v.  Koeh- 
ler.  766 

LIEN. 

The  lien  of  a  Judgment  rendered  In  this 
court  extends  within  the  county  of  Hamil- 
ton, but  outflde  of  the  limits  of  said  city. 
Goodman  v.  McColl,  829.  Overruled.  KH- 
breth  v.  Diss.  1064 

LIQUOR    LAW. 

Tinder  tho  "Adair  liquor  law."  no  civil 
action  for  damages  can  be  maintained  unless 
the  sa^es  were  unlawful.  Granger  v.  Knlp- 
per.  1021 

The  supplementary  act  of  1866.  provides 
only  for  the  punishment  of  middle-men  or 
* 'go-betweens."  lb. 
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Ihe  -Adair  >w''  of  1870,  so  far  as  it 
glTAP  a  Tight  of  clyll  action  is  held  valid 
and  constitutional.  lb. 

MECHANIC'S   LIENS. 

Where  It  does  not  appear  what  evidence 
may  have  been  offered  to  establish  a  valid 
mechanic's  Hen,  the  court,  on  motion  to 
confirm  a  sale  will  not  Inquire  aa  to  the 
evidence  upon  which  the  Judgment  was 
rendered.     Kritsch  v.    Van   Mlttendorff.     801 

MORTGAGE. 

Mortgage  may  be  foreclosed  at  any*  time 
within  twenty-one  years  from  the  time  It 
waa  made.     I^ngworth  v.   Taylor.  755 

A  mortgage  of  a  lease  for  more  than  three 
years,  may  be  properly  recorded  and  it  need 
not  be  filed  with  the  chattel  mortgages  to 
S*^?,^?®^*^?  to  third  parties.  Gayiord  v. 
Bnlldlng  Association.  831 

Mortgagee  obtains  no  title  to  personal 
proper! y  seized  by,  and  forfeited  to,  the 
Tanked  States,  when.  Beat  tie  v.  Boyle.  854 
When  a  negotiable  promissory  note 
secured  by  mortgage  on  real  estate,  is  in' 
dorsed  before  due,  for  value,  to  an  Indorsee 
without  notice  of  any  equities  existing 
against  the  payee  in  favor  of  the  maker,  and 
a  mortgage  assigned  to  the  indorsee  before 
maturity  of  the  note,  is  subject  to  equities 
existing  prior  to  such  assignment  In  favor 
of  the  mortgagor  against  the  mortgagee. 
IMler  V.  Mets.  *  907 

Separate  proceedings  upon  note  and  mort- 
gage—Judgment modified  in  action  to  fore- 
close eliminating  finding  for  amount  of  note 
— personal  Judgment  rendered  upon  supple- 
mental  petition  for     balance  due  on     note. 

Discretion  of  court  to  grant  extension  of 
time  in  decree  upon  foreclosure  of  security 
is  not   Impaired.     Stagg  v.    Harbeson.     745 

MUNICIPAL   CORPORATIONS. 

A  petition  in  an  action  against  a  steam- 
boat, for  the  loss  of  life  of  a  passenger 
need  not  expressly  stat^  that  the  accident 
occurred  In  Ohio  Lawton  v.  Maratta.  781 
Section  100  of  the  municipal  code  does 
not  preclude  the  publication  of  ordinances 
Dv  othor  means  than  newspapers  of  senerfli 
crrculation.  Wasen  v.  Cincinnati.  *  783 
o«ii'*f"  .****i'^*^.*^®°*^*c^o''8»  their  sureties, 
^A  X  ^'"y'  ^''J  Injuries  to  horses,  wagon 
Sn?  JV"^*"'  ^^'•<^'i«h  the  want  of  a  p^ope^ 
&?ard  for  an    excavation    for    a  sewer    the 

Si*J''ll^^  T^^  ^J^^*  ^^^^^  the  contractors 
and   the  city.     Seelen  v.    Ryan.  828 

Municipal  corporations  have  no  authority 
to  appropriate  publfc  moneys  raised  by  texa 
tlon  to  payment  of  expenses  for  entertainine 
gueste.     Moore  v.  Hoffman.  Too? 

«.,S^"f  ^ii"""     "®-«     *<>     restrain     such     un- 
authorized use  of  the  public  moneys.         lb 
coiirls  have  no  power  to  restrain  bv  in* 
junction    or     otherwise,     legislation  by     the 

r^Tra  /'th^  """"'^^Pf^  corp^o ration'!  Kt  can 
lestraiM     the     execution  of     llleeai     nr     nn 

authorized  legislation  by  Us  office™.  ib 

No  exnenses  can   be  incidental   which   are 

not  authorized  by  law  to  be  Incurred         ib 

NKCiLIGfONCK. 

fiw^^r.^^J^^^i^^^'"''^    negligence   on    a   plain- 

NEW  TRIAL. 

««i!?""'®.  *®    repeat    admonition    on     each 
subsequent  separation,    when    not  demanded 


by  either  party  Is  not  ground  for  new  trlaj. 

Stewart  v.  Randolph.  812 

Bvldence  must  have  been  clearly  with  the 

KrrJo^i?***"*!?.*  J?  reverse  the  Judgment. 
Carmack  v.  Gordon.  979 

NUISANCE. 

^J^^^F  property   owes   a  servitude  to   the 
upper,  to  receive  the  water  which  naturally 
runs  from  It.     Cincinnati,  H.  &  D.  Ry.  Co    v 
•  1035 

w«r*^'^*^  erection  of  an  embankment  pre- 
Jif«I  "^  ^f  surface  water  of  adjoining  land 
nXn?e."*°^    *"    '''    "^^^^'^^    course,Ss^2 

PARTIES. 

setY^S  ^thn  '*H«tT''^  parties  to  subject  as- 
Roode?  V.' W^°^'    "'    *    ^™'««  ^^^>--y; 

mo«".  ^5  *^*'**? .  ^^.  enforce  a  sewer  assess*^ 
S2?nHff^  municipal  corporation  must  be  the 
plaintiff.     Scully  v.   Ackmeyer.  oi-J 

Ihe  assignment,  of  such  claim  to  a 
benpflclary,  does  not  empower  the  latter  to 
maintain  an  action  upon  it  in  his  name      lb 

PARTNERSHIP. 

4.u^^^^^f^  -****"    power    to    alter    contract 

V^'^IXn^''  '™"^  ^'  ^*^«^  partners.  Sraper 
V.  Moore.  00^ 

'*Three   months  after   dissolution,'*   begins  • 

««Pk  °*  °®™^  **'  ^^™  ^or  Bale  of  goods  will 
not  be  permitted,  when.  McGowan  B?o8 
^S'Z.^l'i  Machine  Co.  v.  McGowan  922 

llestrlctlon   on   power   of   partner  airainHt 
buying    without    consent    of    firm    doSfnot 
■  vl^Drils!"""'   ^*'^'^°*   notice  ^SrcSr  Cook 

1700 

PARTY  WALL. 

hnnnS?'^^  ^*"  ^'***<^^  ^^^»  removal  and  re 
bnlldlng,   on   account   of   decay,    may   be   ro 
moved  and  rebuilt  by  either  pkrS^wmio^u 
consent  of  the  other.^   Rlchard^in  v.  pSnk 

PLEADING.  "^^^ 

New  summons  must  be  issued  and  served 
Hnn"^;  of  motion  granted  to  allow  veVifiVa 
tlon  of  petition.     White  v.  Preese.  740 

Demurrer  to  interrogatories  in  a  libel  suit 
ovcrirulcd.     Globe  Rolling  Mill  v    King.  744 

Defendant  might  claim   the  privllogo  t hat 
his  answer  would  criminate  himself.  ib 

Answer    that    another    action    is    oendlni^ 
cannot   be   stricken   out   on   motioS,  ^though 

V    Ri?tTS,''»n*''**°'^   *^««   ^«"  dlsml^^ed      A^lt 
T.  Katterman.  ^-^ 

In    action    for   services   not    upon    an    pt 
Efo«!  +k'''1*'?k  *'   »«^»tIon   must  contain  aver- 
*i"^t.     i.arey  v.  Post.  tag 

mu^°  toT  ."f  'f'hL"'  °"*  '."p'y-  "^  to  T. 

(fionnd,    Ig  bad   practice.     Laws   t.   Carrlpr. 

amond^S.'-^-    """*'   "   »   departure,    ma/h^ 
The   petition   which   does   not   show    thnt 
SS V?K   "'  J'H  cond'tlons  required  by  S»c 

It  Is  not  necessary  In  a  petition  to  obtain 
possession  of  certain  property  to  allew  wha? 
Sifi?*  *^*^     PJalntlff  *^has   il  the     pfSp^rt* 
Seal  Ian   v.    Porter.  82« 
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PLEADING— Continued. 

A  prayer  for  general  and  altematlTe  re- 
lief, In  a  pleading  under  the  code,  entities 
the  party  any  redress  he  may  be  entitled 
to  upon  the  pleadings  and  evidence.  Draper 
T.    Moore.  884 

PRINCIPAL  AND  SUBBTIBS. 

Co-sarety  on  a  sherlfTs  bond  compelled  to 
pay  a  Judgment  for  breach  of  duty  may 
maintain  an  action  against  the  sheriff  and 
his  co-sureties.     Cunent  t.  Thompson.      764 

Sureties  liable  upon  discharge  of  attach- 
ment.    Bradford  ▼.  Mooney.  1014 

Sureties  on  the  attachment  and  sureties 
on  the  bond  In  error  were  not  co-sureties, 
nor  was  there  any  right  of  subrogation  or 
contribution.  Ih. 

RECEIVER. 

A  recelTer  may  be  appointed,  after  the 
filing  of  petition  and  commencement  of  ser- 
Tice  by  publication,  where  the  defendant 
cannot   be    found.      Longworth    ▼.    McGrew. 

1020 
SALE. 

The  seller  of  a  looking  glass,  possession  of 
which  he  obtained  by  replerin,  in  which 
the  purchaser  obtained  a  verdict  for  its 
value,  in  a  suit  against  such  purchaser  on 
his  purchase  note  can  require  a  setoff  of 
such  verdict  before  judgment  on  the  note. 
Bonte  V.   Han.  751 

An  order  of  sale  decreed  before  bank- 
ruptcy proceedings  Is  not  stayed  by  order 
declaring  the  defendant  a  bankrupt ;  ap- 
pointment of  assignee  precludes  petitioning 
creditor  ricrhts.     Frltsch  v.  Van  Mittendorff. 

891 

A  purchaser  of  wheat  having  notice  that 
consignor  was  insolvent  and  of  his  transfer 
of  bin  of  lading  to  original  owners  of  wheilt 
fraudulently  purchases  some  from  the  con- 
signor.    Marmaduke    v.    Harvey.  000 

A  pnrch.aser  from  conditional  buyer,  for 
full  value,  in  good  faith,  and  without  notice 
of  the  original  vendor's  rights,  acquires  no 
title,  as  against  the  latter.  Carmack  v. 
Gordon.  979 

STREET  RAILROAD. 

The  consent  of  a  majority  of  the  prop- 
erty-holders on  the  street  should  be  ob- 
tained— what  Is  a  majority.  Cincinnati 
College  V.  Nesmlth.  746 


Injunction  disallowed  to  prevent  con- 
struction— ^parties  are  left  to  eminent  do- 
main statutes — bond  If  left  to  Jury.         lb. 

TAXATION. 

Since  the  passage  of  the  statute  of  ICay 
7,  1869,  unpaid  noiet  given  to  joint-stock 
insurance  companies  for  unpaid  subscription 
to  capital  stock,  are  taxable  as  "crediU,"  at 
their  true  value  In  money.  Farmers*  Ins. 
Co.  V.  La  Rue.  876 

Section  14  of  that  act  is  not  retroactive^ 

lb. 
WAIVER. 

If,  by  the  terms  of  a  contract,  hogs  are  to 
be  delivered  to  the  buyer  at  a  particular 
place,  and  are  weighed  for  delivery  at 
another,  whether  the  purchaser  waived  all 
objections  to  a  delivery  at  the  place  fixed  by 
the  contract,  would  be  bound  by  a  tender  at 
the  latter  should  go  to  the  Jury  for  the 
purpose  of  enabling  them  to  find  whether 
there  had  been  such  waiver  or  not.  Bates 
V  Benninger.  1073 

If  the  purchaser  knew  the  seller  was  mis- 
taken as  to  the  place  of  delivery,  and  kept 
silent  with  the  intention  of  misleading  the 
seller  as  to  the  correct  place  of  delivery,  he 
will  not  be  eatopped  from  insisting  upon 
such  term  of  the  contract.  lb. 

Ordinarily  a  party  will  not  be  held  to 
waive  a  material  term  of  a  contract,  unless 
he  Intends  and  consents  to  do  so.  lb. 

WILL. 

A  will  execute  by  husband  and  wife, 
when  not  the  joint  will  of  both,  but  the 
valid  will  of  the  husband.  Kunnen  v. 
Zurline.  998 

Where,  in  such  will,  the  testator  devises 
all  his  real  and  personal  estate  to  his  wife 
for  life,  and  the  remainder  to  his  brothers 
and  sisters,  and  his  widow  fails  to  elect 
within  one  year  to  take  under  the  will,  such 
widow  was  entitled  to  all  his  real  estate  for 
life,  and  to  ail  his  personal  property  ab^ 
solniely.  lb. 

The  testator  Brown  devised  to  Brooke, 
$3,000,  to  be  paid  after  the  death  of  Brown*s 
widow ;  Brooke  dies  before  the  widow : 
Held,  that  the  legacy  vested  in  the  legatee, 
and  was  a  charge  upon  the  estate,  and  that 
upon  the  death  of  the  widow  it  must  be 
paid  to  Brooke's  executor.  McGuffey  v. 
Breoke.  873 


■ 


